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QUESTIONS  PRESENTED 

1)  The  question  is  whether,  in  a  suit  by  American  citi¬ 
zens  under  the  Trading  with  the  Enemy  Act  to  recover 
shares  of  stock  vested  from  them,  the  finding  of  the  court 
below  that  cross-appellants  (plaintiffs)  engaged  in  a  con¬ 
spiracy  to  defraud  the  United  States  by  concealing  G-er- 
man  assets  from  the  United  States  is  unsupported  by  and 
contrary  to  the  evidence. 

2)  The  question  is  whether  statements  of  alleged  co¬ 
conspirators  were  properly  admitted  where  there  is  no 
evidence  of  conspiracy  resting  on  the  conduct  or  state¬ 
ments  of  cross-appellants  themselves  and  where  they  were 
never  advised  of  any  conspiratorial  scheme. 

3)  The  question  is  whether  evidence  of  a  “separate” 
conspiracy  in  which  the  court  below  found  that  plaintiffs 
did  not  participate  and  respecting  the  shares  of  another 
company  with  which  cross-appellants  had  no  connection 
whatsoever  was  properly  admitted. 

4)  The  question  is  whether,  in  a  suit  to  recover  vested 
property  to  which  the  defense  is  a  conspiracy  to  defraud, 
the  burden  of  proving  themselves  innocent  of  fraud  was 
properly  imposed  on  cross-appellants. 

5)  The  question  is,  if  the  Act  be  construed  to  impose 
on  cross-appellants  the  burden  of  proving  themselves  inno¬ 
cent  of  fraud  in  such  case,  whether  the  Act  is  violative  of 
the  Due  Process  guaranteed  by  the  Fifth  Amendment. 

6)  The  question  is  whether  the  estate  of  a  deceased 
alleged  conspirator  can  be  denied  recovery  where  one 
Trustee  and  the  beneficiaries  did  not  know  of  the  alleged 
conspiracy  to  defraud. 


7)  The  question  is,  assuming  that  a  repurchase  option 
held  by  the  German  vendors  was  not  cancelled  in  1940, 
whether  the  judgment  ordering  cross-appellants  to  pay 
dividends  received  by  them  to  cross-appellee  (defendant) 
is  proper  where  the  German  vendors  of  the  shares  at  most 
had  an  option  to  repurchase  said  shares  and  were  not  en¬ 
titled  to  dividends  prior  to  exercise  of  said  option. 

8)  The  question  is  whether  interest  may  be  allowed 
on  such  dividends  from  the  date  such  dividends  were  vested 
by  cross-appellee. 

9)  The  question  is  whether  cross-appellee  can  in  any 
event  be  permitted  to  retain  the  shares  without  returning 
to  cross-appellants  the  consideration  they  paid  therefor. 

10)  The  question  is  whether  certain  rulings  on  evidence 
discussed  seriatim  at  pp.  123-128  are  erroneous  and  preju¬ 
dicial  to  plaintiffs.* 


*  Plaintiffs’  Motions  and  Requests  for  Rulings  by  the  court  be¬ 
low  are  set  out  at  R.  1001-1007. 
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Paul  Wm.  Vort,  et  al.,  Cross-Appellants, 


v. 

J.  Howard  McGrath,  Attorney  General  of  the 
United  States,  Cross-Appellee . 


Cross- Appeal  from  an  Order  of  the  United  States 
District  Court  for  the  District  of  Columbia 


BRIEF  FOR  CROSS-APPELLANTS 


Jurisdictional  Statement 

These  are  consolidated  cross-appeals  from  those  por¬ 
tions  of  an  order  and  supplemental  order  entered  by  the 
United  States  District  Court  for  the  District  of  Columbia 
which  denied  recovery  to  cross-appellants  of  408  shares 
of  the  capital  stock  of  Herman  Basch  &  Co.,  Inc.,  dismissed 
the  complaints  with  prejudice  as  to  said  shares,  and  re¬ 
quired  cross-appellants  to  pay  certain  dividends  and  in¬ 
terest  to  cross-appellee.  The  cross-appeals  are  taken  under 
the  Act  of  June  25,  1948,  c.  646,  62  Stat.  929,  28  U.S.C. 
§  1291. 


2 


Statement  of  Facts 

On  December  22,  194S,  cross-appellee  (defendant  below) 
vested  1442  shares  of  stock  of  Herman  Basch  &  Co.,  Inc., 
from  cross-appellants  and  others  on  a  finding  that  they 
belonged  to  Thorer  Sc  Co.,  a  German  partnership.  R.  5. 
The  three  cross-appellants  (plaintiffs  below),  Paul  Win. 
Yort,1  Ernest  Nauen,  and  the  trustees  of  the  Plstate  of 
Fred  Basch,  filed  suit  under  $  9(a)  of  the  Trading  with 
the  Enemy  Act  (50  F.S.C.  App.  $  9(a))  to  recover  S10  of 
the  vested  shares  on  the  ground  that  they  are  the  owners 
thereof.  R.  2,  9,  12.  Cross-appellee  answered  that  cross¬ 
appellants  acquired  these  shares  pursuant  to  a  conspiracy 
to  defraud  the  United  States  by  concealing  the  beneficial 
interest  of  Thorer  S:  Co.,  in  order  to  preserve  the  stock 
from  seizure  by  the  United  States  in  the  event  of  war  with 
Germany.  R.  17,  24.  Cross-appellee  also  vested  the  divi¬ 
dends  received  by  cross-appellants  on  said  shares,  and 
filed  a  counterclaim  based  thereon.  R.  24.  The  court 
awarded  402  of  the  shares  to  cross-appellants,  permitted 
cross-appellee  to  retain  408  of  the  shares,  and  directed 
cross-appellants  to  pay  to  cross-appellee  the  dividends  re¬ 
ceived  on  said  408  shares,  less  deductions  for  federal  in¬ 
come  taxes  paid  by  cross-appellants  on  the  dividends,  plus 
interest  since  the  vesting.  R.  87. 

The  core  of  the  case  2  involves  a  sale  which  took  place 
at  Trenton,  New  Jersey,  on  February  18,  1939.  whereby 
Thorer  Sc  Co.  transferred  100%  of  the  shares  of  Althor, 
Tnc.,  a  domestic  holding  company  which  held  100%  of  the 
shares  of  Herman  Basch  &  Co.,  Tnc.,3  at  $200  a  share, 
R.  Ill,  as  follows: 

1  In  1945  Vort  changed  his  name  from  Vortrefflich,  R.  98. 

2  There  is  no  dispute  as  to  the  American  citizenship  of  the  claim¬ 
ants. 

3  In  1944  there  was  a  merger  of  Althor,  Inc.,  and  Herman  Basch 
&  Co.,  and  each  holder  of  1  Althor  share  received  4  Basch  shares 
R.  154-155. 
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Forty-nine  per  cent  (49%)  of  the  500  Althor 
shares  were  allocated  to  the  “management”  group, 
comprising  Paul  Vort,  Fred  Basch,  now  deceased 
(succeeded  by  Vort  and  Julian  Basch,  trustees),  and  Ernest 
Nauen  cross-appellants  herein.  They  had  run  Basch  Com¬ 
pany  for  years,  and  were  alone  capable  of  running  it. 
Infra ,  p.  72.  Of  this  49%,  25%  were  sold  to  Vort,  Fred 
Basch  (hereinafter  Fred)  and  Ernest  (50,  50  and  25  shares, 
R.  109,  respectively)  free  and  clear.  R.  151.  Twenty-four 
per  cent  additional  were  allotted  to  them,  subject  to  an 
option  to  Thorer  &  Co.  to  repurchase  at  10%  above  the 
selling  price.  R.  109,  1027,  1149.  Cross-appellants  bought 
39,  39  and  24  of  the  optioned  shares  respectively,  and  al¬ 
lotted  18  optioned  shares  to  Fred  Klein,  attorney  for.  the 
Herman  Basch  Estate  and  for  Fred  Basch.  R.  154,  208, 
239,  335,  373. 

Only  the  optioned  shares  were  vested;  the  25%  sold  free 
and  clear  to  cross-appellants  were  untouched. 

Fifty-one  percent  (51%)  of  the  Althor  shares  were  trans¬ 
ferred  subject  to  the  option  to  repurchase  to  an  “invest¬ 
ment”  group  comprising  Theodore  W.  Koch,  a  cousin  of 
Paul  Hollender  (a  Thorer  &  Co.  partner),  George  S.  Ward, 
William  W.  Lancaster  (a  partner  of  Shearman  &  Sterling, 
a  New  York  law  firm),  his  associate,  James  A.  Stevenson 
(Ward,  Lancaster  and  Stevenson  being  former  attorneys 
for  Thorer  &  Co.  interests),  and  Curt  Mahler,  shareholder 
and  director  of  Thorer  &  Hollender,  an  American  corpora¬ 
tion  dealing  in  furs,  owned  by  some  of  the  Thorer  &  Co. 
partners.  R.  109-110.  This  group  had  not  participated  in 
running  the  business.  R.  152.  The  court  below  found  that 
this  51% 

“was  held  by  Ward  and  his  associates  who  acted  pri- 
marily  for  the  Germans,  who  wished  to  be  sure,  of 
retaining  the  control (emphasis  supplied  through¬ 
out)  R.  81. 
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In  addition  to  the  option  running  to  Thorer  &  Co.,  there 
were  executed  at  Trenton  cross-options  among  the  share¬ 
holders  running  first  to  members  of  the  51%  group  with 
respect  to  shares  of  that  group,  and  to  members  of  the 
49%  group  with  respect  to  its  shares.  Infra  note  84.  All 
of  the  shares,  including  the  free  and  clear  25%,  were  put 
into  escrow.  R.  1110,  1113,  1114. 

On  December  13,  1940,  after  approximately  six  weeks  of 
negotiations  by  Ward,  Koch  and  Hollender,  about  which 
Fred,  Vort  and  Ernest  were  not  advised,  (see  infra,  pp.  81- 
83)  the  repurchase  option  held  by  Thorer  &  Co.  was  ter¬ 
minated  for  a  valuable  consideration  by  an  agreement  in 
writing.  R.  1028;  infra,  pp.  79-94.  The  former  existence 
of  this  option  and  its  termination  were  reported  to  the 
government  in  October  1941.  Infra,  p.  96.  The  cross- 
options  and  the  escrow  were  terminated  respectively  in 
September  and  October  1941,  and  the  shares  were  deliv¬ 
ered  to  the  shareholders.  Infra ,  pp.  99-101.  These  were 
the  last  claims  of  any  kind  on  the  shares.  R.  16S,  175; 
cf.  R.  322,  699. 

The  bona  fides  of  these  transactions  turn  on  a  mass  of 
facts  which  are  best  understood  in  the  framework  of  the 
relevant  findings.  Hence  the  additional  facts  are  herein¬ 
after  set  forth  in  order  to  avoid  burdensome  repetition. 

SUMMARY  OF  ARGUMENT 
Introductory 

For  years  cross-appellants,  the  indispensable  manage¬ 
ment  of  Baseh  Co.,  were  distrusted  by  the  German  owners, 
who  repeatedly  rejected  their  efforts  to  buy  shares.  In 
1937-1939,  when  the  Jewish  Boycott  Committee  threatened 
to  boycott  those  who  traded  with  German-owned  companies, 
cross-appellants  represented  to  the  Committee  that  there 
was  no  German  ownership  in  Basch  Co.  in  order  to  avert 
destruction  of  their  life  work  pending  an  ouster  of  the 
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Germans.  This,  the  court  below  erroneously  concluded, 
was  a  “conspiracy”. 

Pressure  by  cross-appellants  and  fear  of  the  Boycott 
Committee  led  the  Germans  to  sell  the  shares  to  Ameri¬ 
can  shareholders  in  Februar}r,  1939.  The  repurchase 
option  given  to  the  Germans  on  some  of  the  shares  was 
not  disclosed  to  the  Committee  so  as  not  to  discredit  the 
prior  representations  of  non-German  ownership.  From 
this  the  trial  court  erroneously  concluded  that  there  was 
a  “continuing  conspiracy”  to  conceal  German  ownership 
from  the  United  States,  notwithstanding  the  repurchase 
option  was  reported  to  the  United  States  in  1941. 

The  court  below  further  concluded,  contrary  to  law, 
that  the  1939  purchase  subject  to  option  was  prima  facie 
evidence  of  a  conspiracy  to  defraud  the  United  States 
after  the  outbreak  of  war  on  the  ground  that  any  man 
of  common  sense  should  have  known  in  February  1939 
that  the  German  vendors  were  using  the  option  against 
the  contingency  of  war. 

The  repurchase  option  was  cancelled  by  written  agree¬ 
ment  for  a  valuable  consideration  in  December  1940.  The 
court  below  erroneously  concluded  that  this  cancellation 
was  not  bona  fide  for  the  reason,  inter  alia,  that  it  was 
then  apparent  we  were  near  to  war. 

A.  The  bulk  of  the  evidence  is  documents  supplied, 
and  depositions  taken,  by  the  government.  The  issues 
turn  on  inferences  drawn  from  largely  undisputed  facts, 
hence  this  court  is  free  to  ignore  the  trial  judge’s  find¬ 
ing  and  substitute  its  own.  The  findings  are  “clearly 
erroneous”. 

B.  This  portion  of  the  argument  summarizes  some  re¬ 
markable  facts  which  the  trial  judge  ignored  and  which 
preclude  a  finding  of  conspiracy. 
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Members  of  the  51%  shareholders  group  testified  that 
only  49%  of  the  shares  were  sold  to  cross-appellants  be¬ 
cause  the  German  vendors  realized  that  they  would  lose 
control  for  good  if  cross-appellants  obtained  a  majority. 

The  repeated  demands  of  cross-appellants  for  shares  in 
the  company  had  been  rejected  as  late  as  October  1938,  on 
the  ground  that  they  would  be  trouble  makers.  Fred  and 
Vort  were  not  even  trusted  in  May  1938,  to  sign  pay-roll 
checks  jointly. 

Vort  and  Fred  were  Jews.  The  government’s  Nazi 
“cloaking  expert”,  Schlotterer,  testified  that  the  Nazis 
would  not  tolerate  employment  of  Jews  as  “cloaks*’,  that 
they  were  considered  “absolutely  unreliable*’,  and  that  no 
Jew  was  ever  employed  as  a  cloak.  This  is  confirmed  by 
contemporary  letters  written  to  Mahler  and  Koch  by 
Hollender  after  interviews  with  the  lieichs  Ministry,  which 
show  that  the  sale  to  cross-appellants  was  a  “real”  sale, 
not  in  the  capacity  of  “cloaks”. 

Cross-appellants  fought  for  66%  of  the  shares  when 
they  were  sold  at  Trenton,  and  were  prevailed  on  to  accept 
49%  after  “great  difficulties”,  as  Hollender’s  contemporary 
letter  to  Ward  records.  This  struggle  was  pointless  if 
Vort  and  Fred  were  to  hold  the  66%  for  the  Germans. 

The  thousand  odd  documents  introduced  by  the  govern¬ 
ment  in  the  depositions  and  the  trial  below  contain  state¬ 
ments  by  Hollender,  Koch  and  Ward  respecting  various 
cloaking  devices,  which  dealt  almost  entirely  with  Thorer 
&  Hollender,  a  “separate”  alleged  conspiracy.  Sometimes 
copies  went  to  Mahler,  Koch,  Ward  and  Hollender,  never 
to  cross-appellants.  There  is  not  one  conspiratorial  letter 
written  to  or  by  Vort,  Fred  and  Ernest.  Ward,  Koch  and 
Mahler  repeatedly  exonerated  Vort,  Fred  and  Ernest  of 
any  and  all  knowledge  of  the  suggestions  contained  in  the 
letters. 
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The  evidence  of  the  Thorer  &  Hollender  “separate” 
conspiracy  was  admitted  over  objection  because  the  trial 
judge  found  it  incredible  that  cross-appellants  could  sit 
on  the  Basch  board  with  Ward  and  Mahler  and  know 
nothing  of  any  plans  they  entertained  for  Thorer  &  Hol¬ 
lender.  This  notwithstanding  the  repeated  testimony  of 
Ward,  Koch  and  Mahler  that  Vort,  Fred  and  Ernest  were 
told  nothing  about  Thorer  &  Hollender,  and  despite  the 
finding  of  the  court  below  that  cross-appellants  did  not 
participate  in  any  plans  for  Thorer  &  Hollender.  To  admit 
statements  by  other  conspirators,  there  must  be  both  knowl¬ 
edge  of  and  participation  in  the  conspiracy. 

C.  To  avoid  repetition,  we  request  the  court  to  read 
this  subsection  for  summaries  of  some  glaring  errors  in 
findings  of  basic  facts  which  could  be  stated  in  small  com¬ 
pass.  These  findings  exhibit  such  errors,  confusion  and 
miscomprehension  as  to  shake  confidence  in  the  inferences 
drawn  by  the  trial  judge  from  the  basic  facts.  Infra , 
pp.  29-32. 

I 

The  Purchase  in  1939 

1 )  B achy  round. 

Thorer  &  Co.  entered  into  Basch  &  Co.  in  1932  over 
the  opposition  of  Vort  and  Fred — their  chance  of  inherit¬ 
ing  the  company  from  Fred’s  uncle  was  frustrated.  Be¬ 
cause  of  this  long-standing  hostility,  the  Germans  were 
afraid  that  Vort  and  Fred  were  waiting  to  take  the  com¬ 
pany  back. 

2)  Early  Representations  to  the  Boycott  Committee 

To  counteract  rumors  that  Basch  Co.  was  owned  by  the 
Germans,  the  Jewish  Boycott  Committee  was  told  in  1937 
that  the  Germans  held  no  more  than  an  option  which 
was  unlikely  to  be  exercised.  Fresh  Nazi  anti-Jewish 
outrages  in  November,  1938,  intensified  the  boycott  threat 
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and  impelled  Vort  and  Fred  to  press  for  ouster  of  the 
Germans.  Against  an  anticipated  call  from  the  Boycott 
Committee,  a  fictitious  option  to  Thorer  &  Co.  from  Basch 
Co.  dated  1936  and  a  fictitious  certificate  for  all  the 
shares  running  to  Basch  Holding  Company  also  dated  1936 
were  made  out  in  January  1939.  These  admittedly  fabri¬ 
cated  documents,  intended  solely  for  display  to  the  Com¬ 
mittee,  and  to  give  credence  to  earlier  representations, 
were  temporary  measures  until  the  Germans  were  ousted. 
Cross-appellants,  Mahler,  Koch  ar-a  Ward  repeatedly  testi¬ 
fied,  were  not  told  anything  about  Hollender’s  fears  of 
war. 

On  January  19,  1939,  Mahler  first  suggested  a  sale  in 
which  less  than  half  should  go  to  the  “crown  princes ” 
(a  derisive  term  for  cross-appellants),  the  rest  to  people 
Hollender  “really  can  trust”.  In  February,  1939,  Hol¬ 
lender  reluctantly  abandoned  plans  for  a  sale  in  Sweden 
upon  learning  that  a  sale  required  the  consent  of  the 
Basch  estate,  and  that  a  sale  in  Sweden  would  explode 
the  earlier  representations  of  non-German  ownership. 
Hollender  tentatively  consented  to  a  sale  of  shares  to 
cross-appellants  but  insisted  that  their  participation 
be  reduced  below  49%. 

3)  The  Sale  at  Trenton-,  February,  1939. 

After  fighting  for  66%  of  the  shares,  cross-appellants 
were  compelled  to  take  49%,  25%  which  they  obtained 
free  and  clear  at  the  same  price  they  paid  for  the  20.4% 
optioned  shares.  Hollender  was  “forced”  to  “sacrifice” 
this  25%  so  cheaply  because  cross-appellants  were  the 
indispensable  management  without  whom  the  company 
was  helpless,  and  because  breach  with  them  would  dis¬ 
close  the  German  ownership. 

Cross-appellants,  wiio  constituted  the  “window  dress¬ 
ing”  majority  on  the  Basch  board  during  1937-1939,  were 
reduced  at  Trenton  to  3  of  6  directors.  The  by-laws  were 
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changed  to  require  4  votes  for  affirmative  action,  in 
order,  wrote  Ward,  to  “curb  the  activities”  of  cross¬ 
appellants. 

Execution  of  the  cross-options  amongst  the  new  share¬ 
holders  was  designed  to  preserve  control  in  the  51%. 
The  shares  were  put  in  escrow  because  cross-appellants 
were  not  trusted  to  honor  the  repurchase  option.  Ward 
admitted  that  the  mechanics  of  the  sale  showed  little  trust 
in  cross-appellants  because  the  Germans  feared  them. 

4)  The  Court  Below  Erroneously  Concluded  That  the 
Repurchase  Option  Was  Prima  Facie  Evidence  of 
Conspiracy. 

This  was  wrong  as  a  matter  of  law  because  the  law 
presumes  that  a  man  acts  honestly. 

5)  The  Court  Below  Erroneously  Found  That  Cross- 
Appellants  Paid  With  German  Money . 

It  so  concluded  because  cross-appellants  employed 
moneys  which  they  had  on  deposit  with  the  company. 
The  books  of  the  company,  produced  in  court,  show  that 
for  years  cross-appellants  had  maintained  interest-bear¬ 
ing  balances  with  the  company,  in  which  they  deposited 
their  contractual  participation  in  the  profits,  i.  e.,  “per¬ 
centage  bonuses”  beginning  with  1934,  and  special  or 
“cash  bonuses”  reaching  back  to  1936.  The  moneys  com¬ 
prising  the  balances  which  cross-appellants  used  to  pay 
for  their  shares  in  February  1939  included:  1)  $3,000 
paid  in  October  and  mid-December,  1938,  to  Fred  as  well 
as  Vort  to  resolve  a  controversy  about  a  discrimination 
respecting  the  1937  cash  "bonus;  2)  the  usual  1938  “per¬ 
centage”  bonus;  3)  the  usual  1938  “cash”  bonus.  The 
“percentage”  bonuses  had  accrued  under  the  contracts  of 
employment  on  December  31,  1938:  the  “cash”  bonuses 
were  authorized  prior  to  December  30,  1938,  as  is  shown 
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by  routine  correspondence  between  Hollender  and  Ward 
and  a  board  minute.  These  dates  antedate  by  weeks 
any  suggestion  of  a  sale  of  shares  to  cross-appellants. 

Vort  withdrew  $7,500  on  December  30,  1938,  from  his 
balance  with  the  company,  exactly  the  amount  of  his  cash 
bonus  for  1938,  surely  an  astonishing  coincidence  unless 
we  credit  the  proof  that  the  cash  bonus  was  indeed 
authorized  prior  thereto.  At  Trenton,  Ernest  "was  $623 
short  of  the  purchase  price  and  Vort  was  $55  short. 
These  sums  were  borrowed  from  the  company  and  repaid 
by  Vort  in  March,  1939  and  by  Ernest  in  July,  1939. 
If  Vort  and  Ernest  were  using  German  money  to  pay, 
these  loans  and  repayments  are  inexplicable.  Mahler’s 
cable  to  Hollender  of  January  19,  1939,  which  first  sug¬ 
gested  inclusion  of  cross-appellants  in  a  sale,  advised 
that  they  have  $50,000,  a  contemporary  statement  which 
makes  no  sense  if  the  plan  was  to  use  German  money. 

6)  The  Court  Below  Erroneously  Found  That  Cross- 
Appellants  Agreed  to  a  15%  Dividend  Limitation. 

Cross-appellants’  Klein  and  Lancaster  denied  knowledge 
of  such  an  agreement.  Members  of  the  51%  could  not 
state  that  cross-appellants  knew  of  or  had  concurred  in 
such  an  agreement.  Ward  testified  there  was  no  need 
for  such  concurrence  because  cross-appellants  could  not 
declare  a  dividend  in  excess  of  15%  without  the  vote  of 
a  51%  director,  and  that  disclosure  of  a  15%  limitation 
would  have  provoked  needless  acrimony  at  Trenton.  A 
dividend  of  $15,000  was  declared  in  1939  without  dis¬ 
cussion  of  a  15%  limitation.  Subsequent  dividends  were 
far  in  excess  of  15%. 

7)  The  Court  Below  Erroneously  Found  That  Cross- 
Appellants  Knew  of  a  Thorer  &  Hollander  Separate 
Conspiracy. 

We  ask  the  Court  to  read  the  summary  at  pp.  28-29 
infra. 
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8)  The  Fact  That  the  Sales  Price  Was  Lower  Than  the 
Value  of  the  Stock  is  Irrelevant. 

The  20.4%  sold  subject  to  option  could  be  repurchased 
from  1942  until  1954  for  the  $200  purchase  price  plus 
10%  or  $220.  Only  a  fool  would  pay  $500  for  a  share 
he  could  be  required  to  resell  for  $220.  This  common 
sense  was  buttressed  by  Halquist,  an  investment  expert. 

Earnings  of  the  company  are  irrelevant  as  an  index 
to  value  so  long  as  the  shares  had  to  be  resold  at  $220. 
In  any  event,  the  earnings  were  the  product  of  cross- 
appellants’  skill  and  the  good-will  they  had  established. 
To  capitalize  the  earnings  is  to  capitalize  their  skill. 

9)  Miscellaneous  Findings. 

We  ask  the  Court  to  read  the  concise  analysis  of  these 
findings  at  pp.  73-76,  infra. 

10)  The  Abuse  of  the  Conspiracy  Dragnet  Illustrated 
by  Inclusion  of  Lancaster. 

Cross-appellee  conceded,  that  Lancaster  was  not  at 
Trenton,  never  saw  the  documents,  first  learned  about 
the  sale  from  Stevenson  who  allocated  17  of  his  35 
shares  to  Lancaster  after  Trenton.  To  Lancaster,  for 
30  years  a  partner  in  Shearman  &  Sterling,  the  sum  of 
$3,400  was  insignificant;  he  paid  no  heed  to  the  invest¬ 
ment.  Yet  the  court  believed  such  a  man  could  betray 
his  country  for  $3,400. 
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Cancellation  of  the  Repurchase  Option  on 
December  13,  1940 

The  court  below  erroneously  found  that  cancellation  of 
the  repurchase  option  by  a  written  agreement  on  Decem¬ 
ber  13,  1940  was  fictitious.  Hollender  needed  money; 
members  of  the  51%  advised  him  that  what  was  due 
had  been  remitted,  and  that  he  would  have  to  sell  the 
option  to  obtain  additional  money.  Koch,  Ward,  Mahler 
and  Stevenson  corresponded  about  the  cancellation  for 
6  weeks  before  telling  cross-appellants  they  were  nego¬ 
tiating  it.  Mahler  opposed  cancellation  because  it  would 
enlarge  cross-appellants’  interests.  Koch  suggested  that 
the  whole  price  of  the  cancellation  be  loaded  on  them 
because  their  shares  would  be  “ released”.  Ultimately 
they  were  compelled  to  pay  2%  times  as  much  as  the 
51%  group  as  the  price  of  cancellation.  This  exaction 
is  inexplicable  if  German  money  was  being  used.  It 
proves  that  the  cancellation  was  genuine  and  irrevocable 
as  to  them.  It  is  true  that  the  cancellation  was  paid 
for  with  a  Basch  Co.  dividend,  but  the  Germans  had  no 
claim  to  dividends  before  exercising  the  option.  The  fact 
that  Thorer  &  Co.  sought  to  recover  monevs  allegedlv 
“due  and  owing”. to  it  demonstrates  that  it  had  no  claim 
to  the  dividend.  Assume,  arguendo,  that  cross-appellants 
were  parties  to  the  15%  limitation  of  dividends,  they 
were  entitled  to  a  dividend  in  at  least  that  amount.  In 
view  of  their  deep-rooted  hostility  to  Thorer  &  Co.  it  is 
unreasonable  to  conclude  that  they  would  spend  their 
own  moneys  for  the  benefit  of  the  Germans,  particularly 
when  they  thereafter  terminated  the  long-standing  Basch 
Co.  rebate  to  Thorer  &  Hollender  (which  amounted  to 
$43,000  in  1938),  thereby  cutting  off  the  Germans  (on  the 
government’s  theory  that  they  still  owned  Thorer  &  Hol¬ 
lender)  from  considerable  revenue. 
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The  government’s  Nazi  expert,  Schlotterer,  testified 
that  upon  termination  of  written  options,  there  remained 
only  the  “absolute  reliability”  of  the  optionors.  Cross- 
appellants  had  been  written  off  as  “absolutely  unreliable” 
from  the  outset. 

Ill 

The  Cross  Options  Among  the  American  Shareholders 
Were  Terminated  in  September  1941 

The  court  below  erroneously  found  that  termination  of 
the  cross-options  amongst  the  American  shareholders  in 
September,  1941,  was  fraudulent  and  that  it  was  occa¬ 
sioned  by  the  need  to  file  affidavits  of  true  ownership  with 
the  Treasury  Department. 

1)  German  assets  were  frozen  on  June  14,  1941,  and 
the  Treasury  Department  required  the  filing  of  TFR-300 
reports  listing  German  interests  which  were  in  existence 
as  of  June,  1940.  Cross-appellants  filed  such  reports  in 
October,  1941,  in  which  they  reported  the  former  exist¬ 
ence  of  the  German  repurchase  option  and  its  cancella¬ 
tion  in  December,  1940.  Since  the  cross-options  amongst 
the  American  shareholders  represented  no  lien  or  other 
interests  in  the  German  repurchase  option,  but  an  addi¬ 
tional  claim  on  their  own  shares  held  by  Americans, 
cross-appellants  were  not  required  to  report  the  cross¬ 
options. 

2)  Cross-appellants  began  to  press  for  termination  of 
the  original  cross-options  immediately  after  the  repur¬ 
chase  option  was  cancelled  in  December,  1940.  Vort 
sought  to  displace  the  existing  cross-options  (which  per¬ 
petuated  51%  control  by  giving  first  call  on  51%  shares 
to  members  of  that  group)  by  new  cross-the-board 
options  which  would  shift  control  to  the  49%  if  any 
member  of  the  51%  relinquished  his  shares.  Koch  per¬ 
ceived  the  threatened  loss  of  control  by  the  51%,  re- 
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fused  to  sign  the  new  cross-options  and  reluctantly  con¬ 
sented  to  termination  of  the  cross-options  altogether. 
Cross-appellants  drive  for  control,  not  concealment  of 
the  cross-options  from  the  United  States,  is  the  explana¬ 
tion  of  the  termination.  If  the  cross-options  were  an 
instrument  of  control  for  the  Germans,  cross-appellants 
struggle  to  obtain  control  by  altering  the  original  cross¬ 
options  is  meaningless. 

3)  The  court  below  erroneously  drew  a  sinister  in¬ 
ference  from  the  fact  that  the  cancellation  agreement, 
admittedly  executed  in  August,  1941,  recites  on  its  face 
“  dated  as  of  January  2,  1941”.  Such  red-flagging  is  in¬ 
compatible  with  sinister  plotting.  Moreover,  the  TFR 
required  the  report  of  interests  existent  in  June,  1940. 
To  have  a  sinister  connotation  the  predating  was  re¬ 
quired  to  antedate  June,  1940. 

IV 

The  Court  Below  Erroneously  Applied  Conspiracy  Law 

1)  It  is  not  enough  that  cross-appellants  aided  in  con¬ 
cealing  German  ownership  from  the  Boycott  Committee, 
a  lawful  act.  If  the  51%  group  went  beyond  concealment 
from  the  Committee,  and  unbeknownst  to  cross-appellants 
planned  to  conceal  from  the  United  States,  cross-appel¬ 
lants  cannot  be  held  as  co-conspirators. 

2)  Assuming  arguendo  that  cross-appellants  knew  of  a 
plan  by  the  51%  and  Hollander  to  conceal  from  the 
United  States,  proof  is  required  that  they  agreed  to  as¬ 
sist,  and  participated,  in  the  plan.  There  is  no  such 
proof. 

V 

The  Court  Below  Erroneously  Applied  Fraud  Law 

The  defense  of  the  government  was  a  conspiracy  to  de¬ 
fraud.  The  law  presumes  that  a  man  acts  honestly,  and 
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if  an  act  is  susceptible  of  an  evil  as  well  as  honest  con¬ 
struction,  the  latter  must  be  adopted. 

VI 

The  Court  Below  Erroneously  Shifted  the  Burden  of 

Proving  Fraud 

1)  The  Burden  is  Imposed  by  the  Common  Law  and  the 
FJR.C.P. 

Both  conspiracy  and  fraud  must  be  pleaded  and  proved, 
as  well  under  the  F.R.C.P.  as  under  the  common  law.  It 
has  been  squarely  held  that  the  presence  of  a  repurchase 
option  does  not  absolve  the  government  from  the  burden 
of  proving  that  a  sale  was  fraudulent. 

Section  9(a)  of  the  Trading  with  the  Enemy  Act  did 
not  change  the  common  law  requirement  that  the  pleader 
of  fraud  prove  it  when  it  provided  that  a  plaintiff  “estab¬ 
lish”  his  right,  title  and  interest.  To  warrant  a  departure 
from  the  common  lavr  rule,  a  Congressional  purpose  to  do 
so  must  be  clearly  shown.  No  such  clear  purpose 
appears  in  ^  9(a). 

2)  To  Seize  an  American’s  Property  and  Burden  Him 
With  Disproving  Fraud  Would  Render  the  Statute 
Unconstitutional . 

A  citizen  can  no  more  be  compelled  to  prove  his  inno¬ 
cence  to  recover  his  property  than  to  preserve  his  life 
or  liberty.  The  Act  requires  a  turnover  without  demur. 
Having  gagged  an  American’s  objections  to  the  capture, 
the  government  cannot  shift  the  burden  of  proving  a  citi¬ 
zen’s  wrongdoing. 

In  comparable  denaturalization  proceedings,  the  gov¬ 
ernment  bears  the  burden  of  proving  fraud  by  “clear, 
unequivocal,  and  convincing”  evidence  regardless  of 
whether  it  is  plaintiff  or  defendant,  for  the  reason  that 
“annihilation  of  the  right”  of  citizenship  “is  as  disas- 
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trous  *  *  *  in  one  case  as  in  the  other.”  The  govern¬ 
ment  can  no  less  escape  the  burden  when  it  seeks  to 
confiscate  the  property  of  a  citizen.  An  American  citizen 
cannot  be  declared  presumptively  guilty. 

VII 

Inclusion  of  the  Estate  in  the  Conspiracy  Was  Erroneous 

Fred  died  in  1943.  It  is  undisputed  that  one  of  his 
trustees,  Julian  Baseh,  knew  nothing  of  a  conspiracy;  nor 
did  Fred’s  beneficiaries.  The  estate  cannot  be  held  a 
wrongdoer  under  such  circumstances.  Moreover,  upon 
his  death,  Fred  abandoned  the  '‘‘conspiracy”,  terminating 
his  alleged  oral  agreement  to  resell,  which  Schlotterer 
said  was  all  the  Germans  could  rely  on. 

vm 

The  Order  to  Pay  Dividends  and  Interest  to 
Cross-Appellee  Was  Erroneous 

1)  Dividends. 

On  the  hypothesis  that  the  repurchase  option  was  not 
cancelled,  the  Germans  were  mere  optionees  having  no 
right  to  dividends  under  controlling  New"  Jersey  law. 
Moreover,  vdien  cross-appellants  participated  in  declar¬ 
ing  dividends  in  excess  of  15%  they  abandoned  the  con¬ 
spiracy. 

2)  The  Supreme  Court  has  squarely  held  that  the  gov¬ 
ernment  is  not  entitled  to  interest  from  the  date  the 
dividends  were  vested.  The  court  below  erroneously  ig¬ 
nored  this  ruling  in  directing  cross-appellants  to  pay 
interest  from  the  date  of  vesting. 

IX 

Erroneous  Rulings  on  Evidence 

Six  objections  are  summarized  at  pp.  123-128,  to  wdiich 
we  ask  the  court  to  turn. 
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ARGUMENT4 

Introductory 

“It  is  a  miserable  thing  to  be  despoiled  of  all  one7s 
fortune:  it  is  more  miserable  still  to  be  so  u/njustly 
*  *  *.  It  is  a  calamitous  thing  to  be  stripped  of 
one’s  goods,  more  calamitous  still  if  accompanied  by 
disgrace”.  Cicero.s 

Cross-appellants — Jews  in  a  Jewish  industry8,  who 
have  special  reason  to  cherish  the  blessings  of  American 
citizenship — are  accused  of  concealing  Nazi  assets  during 
war-time  to  shield  them  from  seizure  by  our  government. 
They  are  accused  of  betraying  their  country,  of  prefer¬ 
ring  their  hated  Nazi  enemy  to  the  country  that  had  shel¬ 
tered  and  enriched  them.  They  are  not  alone  stripped 
of  their  goods  but  disgraced.  Because  a  grave  injustice 
must  be  here  corrected,  we  are  constrained  to  set  out 
the  mass  of  evidence  that  firmly  establishes  the  inno¬ 
cence  of  cross-appellants.  It  is  all  too  easy  to  splatter 
mud.  But  it  is  a  laborious  task  for  those  who  are 
smeared  to  clean  it  away. 

For  years  prior  to,  and  in  1939,  cross-appellants  were 
the  indispensable  managers  of  Basch  Co.  But  they  were 
distrusted  by  the  German  owners  and  their  efforts  to 
purchase  shares  had  been  repeatedly  rejected.  When  the 


4  A  word  about  citations.  Occasionally  we  shall  cite  to  the  Tran¬ 
script  (Tr.),  as  distinguished  from  the  Printed  Record  (R.),  where 
we  failed  to  designate  for  printing.  In  some  cases  we  shall  cite  to 
the  unprinted  exhibits  for  the  same  reason.  The  DJ  symbol  follow¬ 
ing  the  description  “PI.  Ex.”  identifies  the  exhibit  as  one  introduced 
by  cross-  appellee  in  a  deposition  taken  by  the  Department  of  Jus¬ 
tice. 

5 1  Cicero,  Orations,  pp.  34-35  (Yonge  trans.  1921)  (address  as 
advocate  for  P.  Quintius). 

c  The  fur  trade  is  99%  Jewish.  R.  102,  324.  The  deceased  Fred 
w’as,  and  Vort  is,  a  Jew.  R.  102,  274,  341.  Vort  enlisted  in  the  armed 
services  of  the  United  States  during  World  War  I.  R.  98. 
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Jewish  Boycott  Committee  threatened  to  boycott  those 
who  traded  with  German-owned  companies  in  order  to 
combat  Hitlerian  excesses,  cross-appellants  represented 
to  the  Committee  that  there  was  no  German  ownership 
in  the  company  to  avert  destruction  of  their  life-w’ork. 
This  was  a  delaying:  tactic  until  they  could  oust  the 
Germans  and  acquire  ownership  themselves.  The  first 
fundamental  error  of  the  court  below’  w’as  to  conclude 
that  in  making  these  misrepresentations  cross-appellants 
were  engaged  in  a  “conspiracy”. 

When  the  shares  w’ere  sold  in  February  1939,  at  the 
insistence  of  cross-appellants ,  infra.  pp.  25,  48,  the  repur¬ 
chase  option  given  on  a  portion  of  the  shares  to  the  Ger¬ 
mans  w’as  not  disclosed  to  the  Committee  so  as  not  to 
discredit  the  prior  representations  of  non-German  owner¬ 
ship.  Infra ,  pp.  37,  40.  The  second  fundamental  error  of 
the  court  below’  w’as  to  conclude  from  this  that  there  w’as 
a  “continuing  conspiracy”  to  conceal  German  ownership 
from  the  United  States,  notwithstanding  the  repurchase 
option  wras  reported  to  the  United  States  in  1941.  The 
court  thus  converted  an  act  of  self-defense  against  an 
unlawful  boycott  by  a  self-constituted  lynching  committee, 
howrever  understandable  its  indignation  against  German 
atrocities  (see  "R.  217),  into  a  criminal  “conspiracy”  to 
defraud  the  United  States. 

The  government’s  theory  of  a  “conspiracy”  rests  en¬ 
tirely  upon  hundreds  of  communications  between  mem¬ 
bers  of  the  51%  group  and  Hollender.  These  documents 
may  or  may  not  establish  a  conspiracy  among  the  51% 
group:  they  most  emphatically  do  not  prove  any  conspir¬ 
acy  on  the  part  of  cross-appellants.  There  is  not  one 
“conspiratorial”  communication  between  cross-appellants 
and  Hollender  or  members  of  the  51%  fjronp.  No  “con¬ 
spiratorial”  act  can  be  laid  to  cross-appellants.  Indeed, 
the  51%  repeatedly  absolved  cross-appellants  of  any 
knowledge  or  participation  in  any  schemes  the  Germans 
had  for  averting  seizure  in  case  of  w’ar.  Infra,  pp.  28-29. 
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In  his  opening  statement,  cross-appellee  said  that 

“the  case  stands  or  falls  on  what  happened  at  Tren¬ 
ton”.  Tr.  23  (nnprinted). 

And  in  closing  he  said  that 

“The  most  significant  thing  that  the  plaintiffs  did  at 
Trenton  *  #  *  is  that  they  signed  all  the  documents 
and  *  •  #  took  their  stock  from  *  •  •  the  Basch 
Holding  Company  whom  they  knew  personally  had 
no  interest  *  *  R.  999. 

The  explanation  is  simple.  In  a  desperate  attempt  to 
stave  off  destruction  by  the  Boycott  Committee  in  Janu¬ 
ary  1939,  an  admittedly  fictitious  transfer  of  all  the 
shares  was  made  to  the  Basch  Holding  Company.  This 
was  a  temporary  expedient,  just  to  show  the  Boycott 
Committee  that  Basch  Co.  was  owned  by  Americans  not 
Germans.  Hence  when  the  sale  was  made  one  month 
later,  record  title  was  in  Basch  Holding  Co.  To  clean  up 
the  chain  of  title  and  preserve  the  record  for  the  Boycott 
Committee,  the  Basch  Holding  Co.  transferred  its  shares 
to  the  purchasers  and  immediately  remitted  the  proceeds 
to  Thorer  &  Co.  R.  1061.  See  pp.  75-76  infra.  This,  the 
commonplace  taking  of  title  from  an  admitted  nominee, 
is  the  “most  significant”  evidence  of  conspiracy  to  de¬ 
fraud  the  United  States! 

The  court  below  substituted  for  the  total  lack  of  proof 
that  cross-appellants  knew  of  any  scheme  to  conceal  the 
option  from  the  United  States  in  the  event  of  war  sev¬ 
eral  untenable  surmises.  It  concluded  that  any  man  of 
“common  sense”  must  have  known  in  February  1939,  in 
a  world  at  peace  and  nearly  three  years  before  Pearl 
Harbor,  that  the  Germans  were  using  the  option  against 
the  contingency  of  war  with  the  United  States.  Note 
51,  infra.  And  it  concluded  that  the  written  termina¬ 
tion  of  the  option  in  December  1940  was  not  bona  fide 
because  it  was  then  “apparent”  that  we  “were  near” 
to  war  and  that  the  cancellation  “was  gone  through  evi- 
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dently  to  prevent  the  seizure  of  the  stock”,  infra,  pp.  79- 
80.  This  prophetic  divination  in  1951,  we  shall  show,  was 
alas  denied  to  responsible  statesmen  in  1939  and  1940. 

In  the  next  few  pages  we  shall  select  a  few  highlights 
that  go  far  to  show  to  what  lengths  the  court  below  drove 
“guilt  by  association”.  Preliminarily  we  wish  to  empha¬ 
size  the  consequences  that  follow  on  appeal  from  the  fact 
that  the  bulk  of  the  evidence  is  documentary  and  undis¬ 
puted,  and  that  this  is  a  conspiracy  and  fraud  case  where 
the  appellate  courts  are  free  to  re-examine  the  mixed 
findings  of  fact  and  law. 

A.  Documentary  Evidence  Will  Show  Clear  Error 

We  shall  show  that  the  findings  of  the  court  below  are 
clearly  erroneous,  that  they  are  unsupported,  and  in  fact 
contradicted  by  a  mass  of  evidence  to  which  the  court 
shuts  its  eyes.  We  shall  show  that  the  trial  judge  drew 
adverse  inferences  from  equivocal  facts,  which  in  a  case 
of  fraud  is  wrong  as  a  matter  of  law;7  and  that  he  erected 
thereon  a  prima  facie  case  of  guilt  which,  since  confisca¬ 
tion  is  involved,  is  again  wrong  as  a  matter  of  law.  Such 


7  Some  of  the  atmosphere  of  the  trial  may  be  discerned  from  the 
following:  colloquy  during  summation  when  plaintiffs  argued 

“The  defendant  has  expressly  pleaded  fraud;  fraud  is  an  af¬ 
firmative  defense  which  must  be  proved  by  the  party  who  pleads 
it.  The  defendant  *  *  *  has  utterly  failed  to  sustain  that  bur¬ 
den  of  proof. 

“The  Court :  Now,  is  it  your  contention  that  you  could  file  this 
suit  and  come  in  without  any  evidence  and  rest?  [This  after 
the  introduction  by  cross-appellants  of  hundreds  of  documents!] 
*  *  *  Is  that  your  contention,  that  is,  that  the  Government  must 
introduce  evidence  and  you  none?”.  R.  996. 

To  the  argument  that  the  Act  would  be  unconstitutional  if  construed 
to  place  the  burden  of  proof  on  plaintiffs  to  establish  their  inno¬ 
cence,  the  Court  replied : 

“In  time  of  war  the  laws  are  silent.  Has  not  the  Supreme 
Court  almost  decided  that  in  some  cases”.  R.  997. 

Needless  to  say,  the  law  is  to  the  contrary.  Home  Bldg.  &  Loan 
Ass’n  V.  Blaisdell,  290  U.  S.  398,  426  (1934). 
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“errors  of  law”  go  to  the  roots  of  the  case;  they  can  of 
course  be  corrected  by  this  court.  United  States  v.  United 
States  Gypsum  Co.,  333  U.  S.  364,  394  (1948). 

This  is  not  a  case  in  which  the  findings  turn  on  dis¬ 
puted  basic  facts  which  involve  choices  by  the  trial  judge 
respecting  credibility.  Almost  all  of  the  basic  facts  are 
undisputed;  for  the  most  part  they  were  supplied  by  the 
cross-appellee  in  the  form  of  massive  depositions  taken 
by  him  and  numerous  contemporary  documents  which  he 
there  introduced.8  Ninety  percent  or  more  of  our  case 
will  rest  on  that  testimony  rather  than  that  of  the  cross¬ 
appellants.  The  oral  testimony  is  almost  completely  con¬ 
firmed  by  the  contemporary  documents  introduced  by  the 
government. 

In  consequence  this  case  is  not  controlled  by  Rule  52(a). 
For  that  rule 

“refers  to  questions  involving  issues  of  credibility  of 
witnesses,  or  disputes  as  to  basic  facts  *  *  *.  So 
far  as  the  disposition  of  this  case  requires  us  to 
draw  legal  conclusions  or  inferences  from  undisputed 
facts,  the  rule  is  not  relevant”.  In  re  KeUett  Air¬ 
craft  Corp.,  186  F.  (2d)  197,  200  (C.  A.  3d,  1950). 

Since  in  this  case  the  ultimate  finding  is  “conspiracy”, 
it  is  governed  by  the  rule  that 


8  “Where  the  evidence  is  partly  oral  and  the  balance  is  written 
or  deals  with  undisputed  facts,  *  *  *  we  may  ignore  the  trial 
judge’s  findings  and  substitute  our  own”.  Fritz  v.  Jarecki,  189 

F.  (2d)  445,  448  (C.A.  7th) ;  Dollar  v.  Land,  .  App.  D.  C. 

. .  184  F.  (2d)  245,  248-249  (1950). 

This  Court  has  said  that,  in  view  of 

“the  important  nature  of  the  deposition  and  documentary  evi¬ 
dence,  we  have  considered  it  our  duty  to  weigh  the  whole  evi¬ 
dence,  for  as  to  the  former  we  are  as  able  to  determine  its 
effect  as  was  the  trial  court”.  Societe  Suisse  etc.  V.  Cummings, 
69  App.  D.  C.  154,  99  F.  (2d)  387,  391  (1938).  Accord:  Kind 
V.  Clark,  161  F.  (2d)  36,  46  (C.A.  2d,  1947). 
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“Where  the  ultimate  finding  is  a  conclusion  of  law,  or 
a  determination  of  a  mixed  question  of  law  and  fact, 
we  may  substitute  our  judgment  for  that  of  the  trial 
court”.  Fritz  v.  Jarecki,  189  F.  (2d)  445,  448  (C.  A. 
7th,  1951). 8 

B.  Highlights  Precluding  Conspiracy  Finding 

To  outline  the  “firm  conviction  that  a  mistake  has 
been  committed”,  Remington  Rand  v.  Societe  Interna¬ 
tionale , . App.  D.  C . ,  18S  F.  (2d)  1011,  1013  (1951), 

we  shall  brush  in  some  major  facts  that  are  utterly  in¬ 
compatible  with  a  finding  of  conspiracy.  Cross-appellee 
never  so  much  as  commented  on  them  below,  and  the  dis¬ 
trict  court  ignored  them  m  toto. 

The  court  below  found  that  51%  of  the  shares 

“was  held  by  Ward  and  his  associates  who  acted 
primarily  for  the  Germans,  who  wished  to  be  swre  of 
retaining  the  control”.  K.  81 .10 

But  it  remained  completely  oblivious  to  the  import  of 
this  tell-tale  separation  of  the  49%  from  the  51%  which 
runs  through  the  case  like  a  Mason-Dixon  line. 


n  Pointing  to  an  earlier  case  where 

“the  issue  was  whether  all  the  facts  before  the  trial  court 
showed  the  existence  of  a  conspiracy  in  violation  of  the  anti¬ 
trust  laws”, 

The  Court  of  Appeals  said  that  it 

“substituted  its  conclusion  on  that  issue  for  the  conclusion 
reached  by  the  district  court”.  In  re  KeUett  Aircraft  Corp., 
186  F.  (2d)  197,  200  (C.A.  3d,  1950). 

,0  Ward  proposed  to  Hollender  and  Mahler  on  January  27,  1939 
(R.  1236),  that 

“The  ownership  of  the  Basch  Holding  Company  would  then  be 
divided  between  Paul  [Vort],  Fred  and  Ernest  on  the  one  hand, 
and  such  other  group  as  may  be  designated  by  Leipzig  on  the 
other  hand.  *  *  *  The  control  should  be  dominated  by  such  per¬ 
sons  as  would  be  designated  from  Leipzig”. 

Manifestly,  “Paul,  Fred  and  Ernest”  were  not  “designated  from 
Leipzig”. 
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Some  extraordinary  facts  hammer  this  meaning  home. 
They  are  to  be  viewed  against  Mr.  Justice  Jackson’s 
common  sense  statement  that 

“no  person  planning  a  crime  would  accept  as  a  col¬ 
laborator  one  on  whom  he  thought  he  could  not  rely 
for  help  if  he  were  caught  *  *  V*  Krulewitch  v. 
United  States,  336  U.  S.  440,  455  (1949)  (concurring 
opinion  in  which  Frankfurter  and  Murphy,  JJ 
joined). 

1)  Koch  testified  11  that  cross-appellants  could  not  be 
sold  51%  of  the  shares 

“because  if  Messrs.  Basch,  Vort  and  Nauen,  acquired 
control  in  ’39,  I  guess  Thorer  &  Co.  realized  that 
they  never  again  would  be  able  to  get  control”. 
R.  431-432.12 

Hollender,  Mahler  and  Ward  had  never  trusted  cross 
appellants  13  as  is  illustrated  by  Mahler’s  cable  of  Jan¬ 
uary  19,  1939,  advising  Hollender  to  allocate 

“less  than  half  to  the  crown-princes  [Fred,  Vort  and 
Ernest,  R.  252,  308];  the  rest  to  people  here  whom 
you  can  really  trust”.  R.  1232. 

Men  limited  to  a  minority  interest  to  prevent  their  grasp¬ 
ing  control  for  themselves  can  scarcely  be  labelled  as  con¬ 
spirators  to  preserve  the  control  for  the  Germans.  The 
folly  of  such  a  finding  is  underscored  by  the  letter  of 


11  The  testimony  of  Ward,  Koch,  Mahler,  Stevenson,  Percus,  a 
certified  public  accountant  for  Basch  Co.,  and  of  Schlotterer,  a  Nazi 
"cloaking”  expert,  came  before  the  court  below  in  the  form  of  de¬ 
positions  taken  by  cross-appellee. 

12  Both  Ward  and  Stevenson  testified  that  the  sellers  would  not  let 
Fred  and  Vort  have  control  because  they  did  not  trust  them.  R.  258, 
259,  350.  Mahler  said  it  would  have  been  “dangerous”  to  have  Vort 
and  Fred  “run  the  whole  show”.  R.  310. 

13  See  infra,  pp.  34-36,  for  the  Germans  and  the  51%  groups'  dis¬ 
trust  of  cross-appellants.  See  R.  343,  1291,  1170,  1093,  272,  1096, 
386,  390,  1099,  1100,  273,  309,  318-319. 
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Otto  Nauen  (German  counsel  to  Thorer  &  Co.)  to  Ward 
on  October  21,  193S,  at  which  time  a  “cloaking”  sale  in 
America  was  yet  unthought  of,  infra,  pp.  43-44,  46.  Otto 
wrote  that  Schoenburg,  a  Thorer  &  Co.  partner,  and  Hol- 
lender  had  discussed 

“the  demand  of  Paul  and  Fred  to  get  [sic]  respec¬ 
tively  buy  shares  of  H.  Basch  and  Company  •  •  • 
Mr.  Schoenburg  objects  to  giving  them  voting  stock 
as  lie  fears  that  they  could — even  if  only  being  minor¬ 
ity  shareholders — raise  difficulties  by  their  minority 
voting  stock”.  R.  1099.1-* 

c* 

Cross-appellants  were  not  even  trusted  to  buy  minority 
shares  in  normal  course.  Yet,  the  court  below  found, 
the  Germans  confided  their  shares  to  such  men  as  fidu¬ 
ciaries  in  a  criminal  scheme. 

2)  Schlotterer,  the  government* $  Nazi  expert  on  cloak¬ 
ing,  R.  440,  testified  that  Yort  and  Fred  would  have 
been  considered  unreliable  as  cloaks  by  the  Nazi  officials 
whose  approval  was  required  for  all  cloaking  transactions. 
R.  1106:  infra,  notes  15  and  16.  This  was  on  the  basis 
of  only  three  instances  cited  to  him  from  the  record, 
namely,  that  Hollender  hated  to  see  Vort  as  vice-presi¬ 
dent,  R.  1291,  (quoted  infra,  note  32),  that  he  wouldn’t 
let  Vort  sign  checks,  R.  1093  (quoted  infra,  note  34),  and 
that  he  had  voiced  fears  that  Vort  and  Fred  were  just 
waiting  to  take  the  company  back,  R.  1096,  (quoted 
infra,  note  30).  This  case,  therefore,  presents  a  strange 
spectacle:  Cross-appellants,  who  were  distrusted  and  to¬ 
tally  excluded  from  the  counsels  of  Hollender,  Ward, 
Koch  and  Mahler,  are  yet  thrown  by  the  court  below 
into  the  unwilling  arms  of  these  gentlemen  as  accom¬ 
plices  and  co-conspirators  in  a  situation  where  the  highest 
trust  was  demanded  to  accomnlish  the  alleged  fraud. 


14  See  also  R.  1103-1104.  This  is  likewise  the  prist  of  Stevenson’s 
letter  to  Ward  of  November  29,  1938,  R.  1101.  See  infra,  p.  36. 
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Thus  in  a  suit  involving  a  purported  conspiracy  between 
A  and  B,  evidence  of  a  separate  conspiracy  between 
B  and  C  in  which  A  admittedly  had  no  part  is  admitted 
against  A  solely  on  the  ground  that  A  must  have  been 
cognizant  of  the  B-C  plot  because  A  knew  B!  The  find¬ 
ing  sinks  to  the  very  nadir  of  “guilt  by  association”.  It 
flies  in  the  face  of  all  the  uncontradicted  deposition  testi¬ 
mony  by  Ward,  Koch  and  Mahler  that  cross-appellants 
were  never  told  of  the  Thorer  &  Hollender  plans  and 
had  nothing  to  do  with  any  such  scheme,  supra,  note  21, 
as  is  shown  also  by  the  fact  that  copies  of  the  contem¬ 
porary  documents  never  went  to  Vort,  Fred  and  Ernest. 
And  it  ignores  the  elementary  rule  that  knowledge  of  a 
conspiracy  is  not  enough,  that  participation  must  com¬ 
bine  with  knowledge,  before  one  can  be  found  a  con¬ 
spirator.  Admissions  of  co-conspirators  are  admissible 
only  against  a  “conspirator”,  one  who  has  participated 
with  knowledge  of  the  unlawful  scheme.  Infra ,  pp.  107-108. 

These  major  basic  facts,  which  were  totally  ignored 
by  the  trial  court,  alone  vitiate  the  finding  of  conspiracy. 


C.  Glaring  Errors  in  Findings  of  Basic  Facts 

The  court  below  repeatedly  made  erroneous  findings 
of  underlying  fact,  thereby  exhibiting  a  carelessness  in 
fact  finding  which  goes  far  to  render  suspect  the  sinister 
inferences  it  went  on  to  draw  from  the  facts.  We  men¬ 
tion  here  only  those  that  can  be  shortly  stated.  For 
some  beauties,  see  pp.  54,  59,  73.  79,  80,  84,  87,  88,  102; 
notes  38,  51. 

1)  The  court  below  found  respecting  Basch  Co.  that 
“undated  resignations  of  the  German  officers  and  di¬ 
rectors  were  put  in  effect  when  the  need  arose,  and 
apparently  the  minutes  of  the  corporation  of  1939 
were  dated  as  of  1938”.  R.  81. 
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No  such  things  took  place  in  Basch  &  Co.  The  Germans 
had  resigned  from  Basch  &  Co.  in  1937.  See  infra,  note 
24.22 

2)  With  reference  to  cancellation  on  December  13, 
1940,  of  the  repurchase  option  held  by  the  Germans,  the 
court  below  found  that 

“The  Germans  could  have  exercised  their  option,  de¬ 
clared  a  dividend  to  reimburse  themselves  and  made 
a  large  profit  on  the  transaction”.  R.  S3. 

By  the  terms  of  the  repurchase  option  itself,  it  could  not 
be  exercised  prior  to  December  31,  1942.  R.  1149,  888. 
Moreover,  Schlotterer,  the  key  Nazi  official,  testified  that 
he  would  not,  in  December  1940,  have  released  the  dollar 
exchange  which  the  Germans  required  to  exercise  the  op¬ 
tion.  R.  874. 

3)  With  respect  to  the  1940  cancellation  of  the  Ger¬ 
man  repurchase  option,  the  court  below  found 

“The  plaintiffs,  however,  were  reluctant  even  to 
going  [sic]  through  with  this  cancellation  and  held 
it  up  until  they  could  obtain  better  contracts  for 
their  work”.  R.  83. 

There  is  not  a  shred  of  evidence  to  support  this  finding.23 


22  This  finding  exemplifies  the  oft-exhibited  confusion  of  the  court 
below.  For  purposes  of  effecting  tax  savings,  the  German  officers 
and  directors  of  Althor  prepared  resignations  ante-dated  to  1938. 
See  Koch  to  Ward,  January  4,  1939,  Def.  Ex.  118  (unprinted) ;  Ward 
to  Hollender,  January  12,  1939,  R.  1254,  1255;  Ward  to  Eollen- 
der,  January  10,  1939,  R.  1252.  1254.  When  Ward  and  Koch  wanted 
to  use  the  resignation  documents  early  in  January  1939,  it  was 
learned  they  were  lost  and  new’  ones  were  prepared.  Hollender  to 
Koch,  January  18,  1939.  R.  1255,  1290.  But  Vort,  Fred  and  Ernest 
were  not  officers,  directors  or  shareholders  of  Althor,  Def.  Ex.  119 
(unprinted),  and  were  never  advised  of  these  communications.  R. 
593,  596. 

Apparently  the  court  confused  cancellation  of  the  German  re¬ 
purchase  option  in  December  1940,  with  the  termination  of  the 
cross-options  amongst  the  American  shareholders  in  1941.  When 


31 


4)  The  court  below  found  that  cross-appellants  paid 
for  the  shares,  among  other  things,  with  “dividends  *  •  • 
declared  nearly  two  months  after  the  close  of  business 
on  December  31,  1938”.  E.  80. 

No  dividends  whatsoever  were  paid  to  cross-appellants 
(who  were  not  even  shareholders  before  the  sale  on 
February  18,  1939)  until  December  19,  1939,  i.  e.,  long 
after  the  sale.  PI.  Ex.  54  (unprinted). 

5)  In  drawing  an  inference  that  Vort  had  knowledge 
of  the  separate  alleged  conspiracy  respecting  Thorer  & 
Hollender,  the  court  below  found  that 

“some  of  the  directors  and  officers  of  Thorer  &  Hol¬ 
lender  were  also  directors  of  the  same  comi>any  of 
which  Vort  and  Hollender  were  directors”.  R.  81. 

At  no  time  were  Vort  and  Hollender  co-directors  of  any 
company.24 

6)  In  support  of  his  finding  that  cross-appellants  knew 
of  Hollender’s  desire  to  conceal  his  property  from  the 


cross-appellants,  after  initiating  the  fight  which  led  to  such  termina¬ 
tion,  held  it  off  at  the  last  minute  for  bargaining  purposes  so  as  to 
secure  better  employment  contracts,  secure  in  the  knowledge  that 
matters  had  gone  so  far  that  the  51%  would  submit  and  the  termi¬ 
nation  would  be  accomplished.  See  infra,  p.  99. 

24  If  we  credit  Stevenson's  letter  to  Ward  of  January  10,  1939, 
the  directors  of  Althor  as  of  that  date  were  Hollender,  Schoenburg 
and  Stevenson.  Def.  Ex.  119  (unprinted).  If  on  the  contrary  we 
give  effect  to  Def.  Ex.  26B  (unprinted),  Hollender  and  Schoenburg 
resigned  on  September  20,  1938,  and  were  replaced  by  Ward  and 
Mahler.  In  any  event,  as  late  as  December  11,  1940,  the  directors  of 
Althor  were  Fred  Basch,  Ward  and  Stevenson.  R.  1131.  See  also 
Def.  Ex.  26A  (unprinted).  Manifestly,  therefore,  Vort  was  at  no 
relevant  time  a  co-director  of  Althor  with  Hollender.  See  also  note 
22,  supra. 

The  directors  of  Basch  Co.  in  April  1937,  were  Ward,  Mahler  and 
Fred.  Def.  Ex.  196A  (unprinted).  Vort  and  Ernest  were  added 
to  the  board  of  Basch  Co.  in  August  1937.  Def.  Ex.  48  (unprinted)  ; 
R.  649.  See  also  R.  1166.  At  no  time  was  Hollender  a  codirector 
of  Basch  Co.  with  Vort.  See  also  R.  1271. 
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United  States,  the  trial  court  impliedly  included  Vort, 
Fred  and  Ernest  amongst  the  “Althor  associates”  of  Hol- 
lender  who  were  in  his  confidence.25  R.  79.  Vort,  Fred 
and  Ernest  were  not  on  the  board,  nor  officers,  of  Althor 
prior  to  or  in  January  1939,  had  nothing  to  do  with  it, 
and  were  at  no  time  Hollender’s  “associates”  in  Althor. 
Def.  Ex.  119  (unprinted);  R.  483,  596;  supra  note  24; 
infra,  note  3S.  More  important,  Hollender’s  fears  of  war 
were  never  communicated  to  cross-appellants.  Infra , 
p.  43. 

7)  The  court  below  stated  that  among  those  “taking 
part”  at  the  New  York  conference  at  which  the  conspiracy 
allegedly  had  its  inception  were  Koch  and  Lancaster. 
R.  79.  Neither  Koch  nor  Lancaster  were  present,  as 
Stevenson’s  contemporary  day-note,  produced  by  cross¬ 
appellee,  shows.  R.  1105.2a 

Counsel  for  cross-appellee  himself  stated  in  his  sum¬ 
mation  that  Lancaster  was  not  at  Trenton,  never  saw 
any  documents  about  the  matter,  got  all  his  information 
second-hand,  and  as  a  matter  of  fact  did  not  know  most 
of  the  Trenton  participants.  R.  999.  Yet  this  30-year 
long  partner  of  Shearman  &  Sterling,  one  of  America’s 
most  renowned  law  firms,  is  caught  up  in  the  conspiracy 
dragnet  and  accused  of  betraying  his  country  for  a 
paltry  $3,400.  See  infra,  p.  77. 

Of  such  stuff  was  the  conspiracy  case  woven. 


25  If  they  were  not  so  included,  the  court  below  failed  to  bring 
home  to  cross-appellants  knowledge  that  Hollender  desired  to  cloak  . 
his  property,  a  finding  crucial  to  the  finding  of  conspiracy.  Ward 
testified  he  never  told  Vort  and  Fred  of  Hollender’s  desire.  R. 
388,  400.  Stevenson,  an  associate  since  1921  of  Shearman  &  Ster¬ 
ling,  R.  247,  was  never  advised  of  Hollender’s  plan  in  the  event  of 
war.  R.  274,  252,  277. 

20  The  court  below  also  concluded  erroneously  that  Lancaster  had 
lied  to  the  Boycott  Committee.  R.  995.  Lancaster  had  nothing 
whatsoever  to  do  with  it.  Infra,  p.  77. 
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This  is  the  more  incredible  in  light  of  Otto  Nauen’s  let¬ 
ter  (from  Stockholm,  January  16,  1939)  to  Ward  respect¬ 
ing  the  “separate”  conspiracy  to  conceal  ownership  of 
Thorer  &  Hollender,  a  company  owned  by  Hollender  and 
other  Germans.  (See  Plate) : 

“I’m  sure  you  will  imagine  how  difficult  it  is  to  find 
here  or  somewhere  else  people,  honest  and  reliable 
*  *  *  and  to  act  as  more  or  less  dummy  for  the 
main  part  of  Paul’s  [Hollender]  •  *  •  stock”.  Def. 
Ex.  97.  (Unprinted  portion). 

We  are  asked  to  believe  that  men  so  acutely  alive  to  the 
need  for  “reliable  dummys”  would  resort  to  cross-appel¬ 
lants  whom  they  had  disliked  and  distrusted  for  years! 
And  this  in  the  teeth  of  Ward’s  testimony,  richly  but¬ 
tressed  by  the  contemporary  documents,  that  cross-appel¬ 
lants  got  shares  only  because  they  insisted  on  it.  R.  393; 
infra,  p.  48. 

3)  Germans  could  not  cloak  their  American  assets 
without  Nazi  approval.  Schlotterer,  the  former  Nazi 
official  who  was  required  to  approve  “cloaking”,  R.  440, 
442,  testifying  for  cross-appellee,  said  the  Nazi  party 
would  not  tolerate  the  employment  of  a  Jew  as  a  cloak, 
that  a  Jew  was  considered  “absolutely  unreliable”,  and 
that  no  Jew  was  ever  employed  as  a  cloak.  R.  447-448. 
Hollender,  who  had  incurred  the  enmity  of  Alfred  Rosen¬ 
berg,  the  notorious  Nazi  chieftain,  R.  448,  would  not  have 
dared  to  run  counter  to  this  prohibition.  Even  the 
Reich’s  Ministry  of  Economics  said  Schlotterer,  could  not 
go  against  Nazi  Party  opinion  respecting  Jews,  R.  446, 
for  the  Nazi  Party  “would  have  gone  to  the  highest 
authorities  to  prevent”  the  employment  of  a  Jewish 
cloak.  R.  448. 

4)  That  Hollender  did  not  in  fact  run  counter  to  this 
prohibition  is  underscored  by  contemporary  documents 
referring  specifically  to  the  1939  sale.  As  a  prelude  to 
approval  of  the  sale,  the  Nazi  officials  insisted  that 
Mahler,  Ward  and  Koch  be  investigated  by  the  German 
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Embassy  or  Consulate  for  “absolute  reliability’  ’  before  a 
majority  of  the  stock  was  surrendered  to  them.15  Schlot- 
terer  was  shown  this  letter  and  agreed  that  the  Ministry 
was  interested  only  in  Ward,  Mahler  and  Koch,  and  not 
in  the  members  of  the  49%  group,  R.  446,  proof  that  the 
49%-holding  cross-appellants  were  written  off  as  “abso¬ 
lutely  unreliable”  from  the  very  outset. 

Apparently  Hollender  advised  the  Nazi  officials  that 
cross-appellants  were  not  good  cloaking  material  for,  as 
TTollender  wrote  to  Koch  on  January  22,  1939,  the 
Reich’s  Ministry  of  Economics  expressed  dislike  for  a 
“real”  sale  to  plaintiffs  and  that  in  approving  the  inclu¬ 
sion  of  Paul  and  Fred  it  would  yield  to  “the  force  of 
the  situation”.18  Thus,  the  Nazis  sharply  distinguished 
between  the  49  per  centers  who  purchased  under  a  “real 

15  This  was  standard  procedure,  said  Schlotterer.  R.  871-872. 
Hollender  wrote  Mahler  on  March  3,  1939,  (R.  1158),  that  he  was 
officially  advised  that  a  “ majority  is  never  given  up”  (R.  1159)  in  a 
German-held  American  company,  and  that  the  Reichsbank  must  be 
satisfied  that  the  vendees  who 

“give  an  option  for  repurchase  to  the  German  firm  are  abso¬ 
lutely  reliable,  i.e.,  in  other  words,  that  in  the  Basch  case  also, 
you,  Ward,  and  Koch  will  he  investigated  as  to  whether  you 
would  revresent  the  German  interests  in  every  way.  That  will 
be  done  through  the  Embassy  and/or  the  Consulate  General  in 
U.S.A.  *  *  *.”  R.  1159.  This  was  the  general  Nazi  rule.  R. 
441. 

16  Hollender  wrote  Koch  on  January  22,  1939: 

“Althor:  Although  the  Reichsbank  does  not  like  that  proposi¬ 
tion  with  Fred,  Paul  and  Ernst,  almost  50%  real  shareholders 
I  think  we  could  get  final  agreement  under  the  force  of  the  situ¬ 
ation”.  R.  1154. 

The  “force  of  the  situation”  was  recognition  of  the  necessity  for 
obtaining  consent  to  any  sale  from  the  Basch  estate,  which  would 
have  refused  approval  to  a  transfer  that  did  not  include  Vort  and 
Fred,  and  of  the  fact  that  a  breach  with  Vort  and  Fred,  the  indis¬ 
pensable  management,  would  lead  to  disclosure  of  German  owner¬ 
ship  long  hidden  from  the  trade.  Infra,  p.  78.  Plainly  the  Nazi 
regime  did  not  delude  themselves  that  Vort,  Fred  and  Ernest  would 
be  cloaks.  A  permit  for  the  transaction  issued  to  Thorer  &  Co. 
R.  358,  363,  1126. 
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sale”,  and  the  ‘‘majority’’  whose  “absolute  reliability” 
was  to  be  assured  by  Embassy  investigation.  Yet  the 
court  below  stamped  as  cloaks  Jews  whom  the  Nazis 
would  not  tolerate  in  that  role. 

6)  In  February  1939,  Vort  and  Fred  fought  at  Tren¬ 
ton  (where  the  sale  took  place)  for  66%  of  the  shares, 
R.  1120.  After  “awful  difficulties”,  Schoenburg,  the 
Thorer  Co.  partner  who  was  negotiating  the  sale,  got 
them  to  accept  49%,  25%  of  which  was  free  and  clear. 
R.  1121.  The  struggle  of  Fred  and  Vort  to  obtain  66% 
was  utterly  pointless  if  they  were  to  hold  the  shares  in 
excess  of  25%  for  the  Germans,  especially  if,  on  the 
theory  of  cross-appellee,  their  profit  was  limited  over  the 
entire  period  to  15%  of  the  purchase  price. 

7)  Of  the  letters,  numbering  almost  one  thousand, 
produced  by  cross-appellee  in  the  depositions,  in  which 
Hollender,  Koch  and  Ward  bared  their  souls  to  each 
other  and  to  Mahler  respecting  various  devices  consid¬ 
ered  by  them  from  time  to  time,  such  as  a  sale  in  Sweden, 
a  Bermuda  trust,  a  trust  with  dummy  beneficiaries,  pro 
forma  sales,  almost  all  of  which  dealt  with  the  Thorer 
&  Hollender  shares,17  there  is  not  one  written  to  or  by 
Fred,  Vort  and  Ernest.18  Many  documents  show  on  their 
face  that  copies  went  to  Hollender,  Koch,  Ward  or 
Mahler,19  never  to  cross-appellants.  And  Ward,  Koch  and 

17  See  e.g.  R.  1102;  Plaintiffs’  Exhibits  (which  are  not  printed  in 
the  record),  DJ-W  267;  DJ-W  294;  DJ-W  495.  See  also  R.  1173, 
1181,  1215,  1217-1218,  1219,  and  Defendant’s  Exhibits  (unprinted) 
4,  7,  9,  10,  16,  46,  66,  91,  92,  114. 

18  Except  for  a  few  innocuous  letters  dealing  with  technical  and 
financial  matters  listed  at  R.  1089 ;  see  Def.  Ex.  138  at  R.  1260.  The 
erroneous  exclusion  of  these  few  letters  is  discussed  infra,  p.  127. 
See  R.  463,  464,  486,  645,  647,  655,  815,  883. 

10  See  e.g.  PI.  Ex.  (unprinted)  DJ-W  22,  DJ-W  25,  DJ-W  100,  DJ- 
W  210,  p.  2;  DJ-W  239,  p.  3;  DJ-W  267,  DJ-W  269,  DJ-W  330, 
DJ-W  333,  DJ-W  429;  DJ-W  440,  p.  2;  DJ-W  466,  p.  2;  DJ-K  37, 
p.  4.  See  also  Def.  Ex.  (unprinted)  78;  86,  89,  p.  1;  92,  p.  3;  97, 
p.  2;  100,  p.  4;  101;  125;  126;  131,  p.  2;  147;  158;  171,  p.  2. 
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Mahlor,  faced  with  the  “cloaking”  letters,  did  not,  as  ‘‘co- 
conspirators”  normally  do,  seek  to  inculpate  cross-appel¬ 
lants.-"  To  the  contrary,  they  repeatedly  exonerated  them 
of  any  and  all  knowledge  of  the  suggestions  bruited  in  the 
letters,  whether  dealing  with  Baseh  Co.  or  Thorer  &  Hol- 
lender.21 

8)  The  vast  bulk  of  the  evidence,  admitted  over  cross- 
appellants’  standing  objection,  R.  127-128,  related  to  a 
separate  conspiracy  respecting  Thorer  &  Hollender  which 
was,  of  course,  not  in  issue.  The  trial  court  itself  found 
that  the  cross-appellants  Jiad  not  participated  therein.  It 
stated  that 

“while  it  does  not  appear  that  the  plaintiffs  took 
part  in  any  cloaking  cf  Thorer  &  Hollender,  yet  some 
of  the  directors  and  officers  of  Thorer  &  Hollender 
were  also  directors  of  the  same  company  of  which 
Vort  and  Hollender  were  directors.  [This  last  is 
factually  wrong,  infra,  note  24]  It  is  difficult  to  be¬ 
lieve  that  they  were  not  cognizant  to  a  large  extent 
of  the  plan  to  cloak  Thorer  &  Hollender  and  to  know 
that  their  fellow  directors  were  participating  in  it”. 
R.  81. 


20  “as  often  happens,  co-defendants  can  be  prodded  into  accusing 
or  contradicting  each  other”.  Kruleivitch  v.  United,  States,  336  U.S. 
440,  454  (194S)  (Jackson,  Frankfurter  and  Murphy,  JJ.  concur¬ 
ring). 

21  Ward.  Koch.  Stevenson,  Mahler,  Percus — one  and  all — testified 
repeatedly  that  no  copies  of  the  supposedly  incriminating  letters  were 
sent  to  cross-appellants,  that  they  were  never  consulted  about  the 
plan  of  the  Germans  to  dispose  of  either  Basch  Co.  or  Thorer  & 
Hollender,  or  about  anything  other  than  the  narrow  managerial 
duties  they  performed  in  connection  with  Basch  Co.,  and  that  con¬ 
tents  of  the  letters  were  never  communicated  to  Vort,  Fred  and 
Ernest.  R.  25S,  272,  289,  297.  308,  311-312,  315,  316,  320,  352,  353, 
355,  356,  357,  359,  378,  381,  382,  384,  385,  388,  389,  390,  403,  404, 
405,  406,  407,  410,  420-422,  425-426,  437-438,  683,  690-691,  853,  855- 
856,  927-928.  See  also  R.  106,  152-153,  415,  701. 

Cross-appellee’s  former  investigator,  Bliss,  testifying  for  the  gov¬ 
ernment,  said  that  he  found  no  letters  to  or  from  cross-appellants  in 
all  the  files  of  Mahler,  Ward,  Koch,  etc.  that  he  searched.  R.  895 
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When  the  life  work  and  reputation  of  citizens  are  at 
stake  we  are  at  least  entitled  to  expect  accuracy  in  find¬ 
ing  underlying  facts  upon  which  sinister  inferences  are 
to  rest.  The  repeated  confusion  and  inaccuracy  exhibited 
in  the  underlying  findings  vitiates  the  inferences  drawn 
by  the  trial  court  from  the  facts. 

I 

The  Purchase  in  1939 

1 )  Background 

The  German  vendors’  pronounced  distrust  of  cross¬ 
appellants,  which  barred  them  from  inclusion  in  the  con¬ 
spiracy,  had  its  source  in  the  beginning  of  their  rela¬ 
tions. 

The  predecessor  of  the  present  company,  which  is  a 
New  Jersey  corporation,  vras  Herman  Basch  &  Co.  Inc., 
a  New  York  corporation.  It  was  established  by  Herman 
Basch  for  the  purpose  of  dyeing  and  dressing  Persian 
lamb  skins  sent  to  the  Company  for  processing.  In  1922, 
Herman  Basch  brought  his  nephew,  Fred  Basch,  into 
the  business.  R.  88-89.  Vort  entered  the  employ  of  the 
company  in  1917,  and  except  for  a  period  of  service  with 
the  armed  forces  has  been  in  its  employ  ever  since. 
R.  98. 

In  1922,  Herman  Basch  entered  into  an  agreement  with 
Thorer  &  Co.  giving  him  the  American  rights  to  use  a 
secret  formula  for  treating  Persian  lamb  and  similar 
skins.  R.  196.  In  March  1932.  Herman  Basch  and  his 
associates  learned  that  Thorer  &  Co.  planned  to  use  the 
process  in  the  United  States.  Advised  by  counsel  that, 
under  the  1922  agreement,  he  was  entitled  exclusive  use 
of  the  formula,  R.  196,  Herman  Basch  obtained  a  re¬ 
straining  order  against  Thorer  &  Co.  in  April  1932.  In 
December  1932,  the  litigation  was  resolved  by  a  settle¬ 
ment  agreement,  PI.  Ex.  DJ-W  581  (unprinted),  R.  196, 
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whereby  the  present  New  Jersey  corporation  was  formed.27 
Its  shares  were  transferred  to  Althor  (the  wholly-owned 
subsidiary  of  Thorer  &  Co.)  but  they  were  placed  in  escrow 
with  the  National  City  Bank,  to  be  delivered  to  Thorer 
&  Co.  only  upon  performance  of  the  agreement,  whereby 
Herman  Basch  was  to  receive  royalties  for  a  10-year 
period.  Herman  transferred  all  the  assets  of  Basch  Co. 
(N.  Y.)  to  Basch  Co.  (N.  J.),  R.  101;  Thorer  &  Co.  con¬ 
tributed  no  capital.  R.  101,  191,  197. 

Vort  and  Fred,  who  had  been  with  the  company  from 
1917  and  1922,  respectively,  had  expected  not  unnatu¬ 
rally  to  inherit  the  company  from  the  childless  Herman 
Basch.  R.  100,  274,  386.  Klein,28  Mahler,  Ward  and 
Stevenson,  who  participated  in  the  negotiations  leading 
up  to  the  settlement  agreement  of  1932,  testified  that  Vort 
and  Fred  strenuously  opposed  the  agreement  because  they 
felt  that  they  were  being  disinherited.  R.  197,  314,  386, 
259,  274;  see  also  R.  100.  In  fact,  said  Ward,  they 
prevented  the  consummation  of  the  agreement  for  a  time, 
R.  387,  396.  Stevenson  said  that  Schoenburg  had  a  heated 
argument  with  Fred,  and  that  Hollender  once  said  that 
Fred  Basch  was  a  crook  who  would  not  be  bound  by 
any  kind  of  an  agreement,  R.  259.  Fred,  said  Ward, 
“resented  the  German  ownership”  throughout.  R.  396. 
It  was  recognition  of  their  thwarted  hope  of  inheriting 
the  company,  which  never  ceased  to  rankle,  R.  1158,  that 
led  to  the  semi-derisive  appellation  “crown  princes”,  by 
which  the  Germans  referred  to  Fred  and  Vort.  R.  308. 


27  Ernest  was  temporarily  employed  by  Basch  (N.  J.)  in  1932  to 
assist  in  some  installations.  His  permanent  employment  was  due 
to  the  intervention  of  Fred  Basch  who  became  interested  in  Ernest. 
R.  682,  396. 

28  Fred  Klein  had  been  attorney  for  Herman  Basch  in  the  1932 
litigation  and  compromise.  When  Herman  passed  away,  Klein  repre¬ 
sented  his  estate  and  was  the  adviser  of  Fred  Basch.  Def.  Ex.  43,  p. 
1  (this  portion  unprinted).  Klein  was  a  partner  of  Briesen  & 
Schrenk,  R.  195,  1189,  a  respected  New  York  law  firm. 
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309,  335,  387.  In  course  of  time  Ernest  was  included,  R. 
725. 

Down  the  years  there  was  friction  and  bickering  be¬ 
tween  Schoenburg  and  Vort  and  Fred.29  Vort  and  Fred 
weren’t  fully  trusted  said  Ward.  R.  343.  They  were 
hostile  or  antagonistic  to  the  Germans,  said  Stevenson, 
R.  273;  see  R.  297.  In  February  1936,  Hollender  wrote 
Koch  that  he  would  hate  to  see  Vort  vice-president,  R 
1291  (quoted  infra,  note  32).  In  the  memorandum  of 
January  30,  1936,  Hollender  notes  that  Herman  Basch  is 
afraid  that  when  he  no  longer  has  a  voice  under  his  con¬ 
tract,  that  the  Thorers  will  “fire  them  all”,  R.  1170. 
In  March  1937,  Ward  wrote  Stevenson  that  the  Ger¬ 
mans  had  acceded  to  the  insistence  of  Vort  and  Fred  on 
being  officers,  but  that  they  would  not  let  them  sign 
checks.  R.  1093  (quoted,  note  34,  infra).  Stevenson  ex¬ 
plained  that  the  Thorers  would  not  let  Vort  and  Fred 
sign  checks  for  lack  of  confidence,  R.  595.  As  late  as 
May  1938,  Vort  and  Fred  still  could  not  sign  payroll 
checks  jointly,  Tr.  1924  (unprinted).  In  June  of  1938, 
Hollender  warned  Ward  that  Fred  and  Vort  were  “just 
waiting  for  a  reason  to  take  H.B.  &  Co.  back”,  R.  1096.30 


20  Ward  stated  that  Schoenburg  and  Vort  were  unfriendly,  Tr. 
945  (unprinted),  and  that  Hollender  did  not  consider  the  “crown 
princes”  as  friends,  Tr.  950  (unprinted.) 

30  Hollender  wrote  Ward  on  June  6,  1938,  that 

“knowing  how  difficult  and  suspicious  Mr.  Klein  and  Fred  are 
*  *  *  I  would  not  dare  to  force  anything  upon  the  Basch  es¬ 
tate  *  *  *  which  could  make  us  trouble.  Mahler  told  Mr. 
Schoenburg  the  whole  story  and  the  excitement  of  all  concerned, 
including  Paul  V[ort]  and  Ernest  Nauen.  They  are  dU  just 
'waiting  for  a  reason  to  take  H.  B.  &  Co.  back.  I  am  particu¬ 
larly  disappointed  that  Ernest  Nauen  joins  his  colleagues  *  *  *  ” 
R.  1096.  See  also  R.  386-387. 

On  November  18,  1938,  Hollender  cautioned  Ward  with  re¬ 
spect  to  a  deal  Basch  Co.  was  to  enter  with  Wheeler  that  “ Fred 
or  Paul  or  Klein  should  not  know".  R.  1098.  See  R.  1091, 
1288,  for  similar  expressions  of  anxiety. 


36 


Ward  testified  that  they  would  have  grabbed  the  business 
at  the  first  opportunity,  R.  3S6-3S7.  And  the  trial  court 
itself  found  that  the  “plaintiffs  were  eager  to  obtain  stock 
in  Althor  and  particularly  to  get  the  controlling  interest 
•  •  * R.  81. 

Fred  and  Vort  had  sought  repeatedly  to  acquire  shares 
in  the  company  from  1936  onwards.  R.  272,  323,  102; 
Tr.  595  (unprinted).  For  1937  request  see  Ward  to  Hol- 
lender,  March  1937,  R.  1210.  On  March  S,  1938,  Hollender 
wrote  Ward  that  the  grant  of  shares  to  Vort,  Fred  or 
Ernest,  “is  out  of  the  question”.  R.  3S6.  Their  last  at¬ 
tempt  was  rejected  on  October  21,  1938,  when  Otto  Nauen 
wrote  Ward  that  a  sale  of  the  majority  to  Vort  and  Fred 
was  out  of  the  question ;  that  Schoenburg  objected  to  giv¬ 
ing  them  voting  stock  because  they  might  raise  difficulties 
even  as  minority  shareholders,  R.  1099  (quoted  supra,  p. 
24).  Asked  by  Ward  whether  minority  shareholders 
could  make  trouble,  Stevenson  replied  on  November  29, 
1938,  that  they  could  and  advised  against  issuing  shares 
to  Fred  and  Vort,  R.  1101-1102.  He  explained  that  he 
was  apprehensive  that  they  would  be  trouble  makers.  R. 
273. 

When  shares  were  at  last  sold  to  Vort,  Fred  and  Ernest 
in  February  1939,  it  was  not  because  the  Germans  had 
suddenly  gained  confidence  in  them,  R.  395,  but  because 
Jewish  boycott  pressure  had  become  dangerous,  Tr.  602 
( unprinted) 31  and  because  Vort,  Fred  and  Ernest  were 

31  “if  statements  [to  Jewish  Boycott  Committee]  rejected  and 
in  meantime  change  is  not  made  all  is  lost”.  Ward  to  Hollender, 
February  6,  1939,  R.  1104. 

After  the  Trenton  sale  of  the  shares  on  February  18,  1939,  Ward 
wrote  Hollender: 

“the  conference  was  not  held  too  soon.  The  day  before  the  Hansa 
[bringing  Schoenburg  &  O.  Nauen,  Thorer  representatives  en 
route  to  Trenton]  arrived  Mr.  Klein  had  another  call  from  the 
Committee  *  *  *  the  conference  was  arranged  for  Monday,  the 
20th".  Feb.  24,  1939,  R.  1246.  See  R.  373,  infra,  note  41. 
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indispensable  to  the  business  which  they  had  always  run, 
R.  391,  274,  322,  349,  not  alone  because  of  their  expertise 
and  the  good  will  they  had  gained  over  the  years,  R.  256, 
391,  but  because  if  they  would  leave  the  German  owner¬ 
ship  would  come  to  light  and  ruin  the  company.  R.  391, 
402,  322,  infra,  pp.  72,  78. 

2)  Representations  to  the  Boycott  Committee 

a)  Early  Representations. 

The  American  fur  trade  is  controlled  largely  by  Jews, 
R.  102,  and  the  Hitler  excesses  periodically  produced 
•threats  to  boycott  Basch  Co.  because  of  rumors  that  Ger¬ 
mans  owned  or  controlled  it,  Tr.  765  (unprinted). 

To  counteract  such  rumors  the  trade  was  told  around 
1937  that  relations  between  Basch  and  Thorer  &  Co.  had 
been  earlier  terminated,  but  that  on  account  of  German 
restrictions,  the  Germans  had  to  take  an  option  back,  on 
such  terms,  however,  that  they  could  never  exercise  it. 
R.  249.  See  also  R.  1171.  Cross-appellee  conceded  that 
the  Germans  were  not  told  of  th^se  representations,  R.  97 ; 
see  R.  106,  104,  and  Hollender  first  learned  of  them  in 
February  1939.  R.  1106-1108. 

Stevenson  testified  that  Vort  and  Fred  felt  they  were 
“prostituting”  themselves  by  these  representations.  R. 
249.  Vort  lent  himself  to  these  representations  because 
he  could  not  see  his  life  work  destroyed  and  because 
Fred’s  interests  in  the  royalties  as  beneficiary  of  Her¬ 
man’s  estate  would  be  wiped  out  and  hundreds  of  workers 
would  lose  their  jobs.  R.  103.  All  he  wanted  was  to 
alleviate  the  situation  until  he  could  expel  the  Germans. 
R.  104,  183. 

Let  us  pause  here  to  examine  one  finding  upon  which 
the  opinion  below  turned.  The  court  below  found  that 

“when  the  plaintiffs  were  r>ut  on  the  board  of  Direc¬ 
tors  of  Basch  &  Co.  in  1937  and  formed  the  majority 
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of  that  board  they  acted  admittedly  as  a  window 
dressing  designed  to  hide  the  German  interests  and 
received  their  instructions  from  Ward  and  from  Mah¬ 
ler  who  acted  as  the  agents  of  the  real  owners”.  R. 
81. 

It  is  instructive  how  this  came  about.  Herman  Basch 
had  attempted  to  gain  control  of  the  board  in  1936  but 
was  rebuffed  by  Hollender  who  then  considered  that  Her¬ 
man  was  only  using  the  boycott  as  a  pretext  for  the  pro¬ 
posed  shift.32  On  March  8,  1937,  Ward  wrote  Hollender, 
R.  1211: 

“It  might  be  advisable  to  get  some  American  officers. 

#  *  •  it  perhaps  might  not  be  a  bad  move  if  Fred 
was  elected  President.  I  think  he  might  very  w^ell  be 
on  the  board  in  any  event.  *  *  *  It  might  work  out 
very  much  to  our  advantage  if  we  made  these  changes 
before  any  further  trouble  came  up  *  *  *.  It  is 
[important]  to  have  the  sort  of  a  picture  that  you 
can  present  over  here  that  will  satisfy  the  trade. 

•  #  *  I  mention  Fred  because  he  is  a  continuation  of 
the  Basch  regime.  I  don’t  like  it  any  more  than  you 
do  except  the  name  and  except,  perhaps,  the  way  the 
trade  might  take  it.” 

After  some  further  prodding  by  Mahler,  R.  1278,  Hol¬ 
lender  acceded,  named  Fred  to  the  board,33  and  ap- 

32  Hollender  to  Koch,  February  11,  1936,  R.  1291: 

“They  propose  to  make  Herman  Basch  Chairman  of  the  Board. 
They  also  said  the  three  Germans,  Hollender,  Schoenburg,  and 
Sack,  should  resign  as  directors.  *  *  *  They  accepted  Mr.  Ward 
as  President,  but  Ward  is  not  very  keen  on  that,  as  Paul  Vort- 
refflich  would  be  his  vice-president.  I  hate  to  see  this  man  in 
this  position. 

Dr.  Becker  of  the  German  Consulate  General  *  *  *  think 
that  Basch  and  his  lawyers  are  taking  advantage  of  the  situa¬ 
tion  and  that  I  should  not  give  in  and  take  good  German  names 
out  of  the  picture”. 

33  Stevenson  wrote  Schoenburg  on  April  2,  1937,  R.  1170,  that 
Ernest  and  Vort  “were  quite  disappointed,  in  that  they  were  not 
also  included  among  the  Directors”.  The  appointment,  when  it  came 
in  August  1937,  R.  649,  was  a  sop  to  “their  desire  for  improvement 
in  their  positions”.  R.  285. 
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pointed  Fred,  President,  Ernest,  Secretary  and  Vort, 
Treasurer  in  April,  1937.  Def.  Ex.  196 A  (unprinted). 
This  appointment,  said  Stevenson,  was  merely  window 
dressing  to  appease  the  Jewish  fur  trade.  R.  288.  It 
was  speedily  followed  by  the  instruction  that  Vort  and 
Fred  were  not  to  be  permitted  to  sign  checks  jointly.34 

In  effect,  the  court  below  deduced  from  the  fact  that  in 
1937-1939  cross-appellants  received  instructions  as  to  divi¬ 
dends  and  the  like  from  Ward  and  Mahler  on  behalf  of 
the  German  owners,  R.  767,  that  they  knew  after  Pearl 
Harbor  that  Ward  and  Mahler  were  engaged  in  a  crimi¬ 
nal  conspiracy  to  conceal  the  German  ownership  from 
the  United  States.  That  is  an  extraordinary  inference  in 
any  case,  and  not  one  that  can  be  drawn  against  the  ac¬ 
cused  in  a  fraud  case. 

“Window  dressing”  as  a  defense  against  the  boycott 
committee  was  never  disputed.  But  there  is  not  an  ounce 
of  proof  that  cross-appeilants  conspired  to  conceal  Ger¬ 
man  assets  from  the  United  States.  It  was  in  equating 
concealment  from  the  boycott  committee  with  a  scheme  to 
conceal  from  the  United  States  that  the  trial  court  went 
fundamentally  astray.  See  infra-,  pp.  41-42. 

b)  The  Emergency  in  January  1939. 

Tn  November  1938,  vom  Rath,  a  German  Attache  in 
Paris,  was  murdered  by  a  Polish  Jew,  Grynspan.  R. 
443.  The  Germans  retaliated  by  a  string  of  savage  re¬ 
prisals,  demolishing  Jewish  shops  and  synagogues.  Thou¬ 
sands  of  Jews  were  sent  to  concentration  camps.  R. 
443-444.  Now  the  boycott  was  intensified.  After  the 
earlier  representations,  disclosure  of  the  real  German  own- 

34  Ward  wrote  Stevenson  on  March  24,  1937,  R.  1093. 

“Leipzig  seems  to  want  some  way  worked  out  whereby  checks 
cannot  be  sijmed  by  Fred  and  Paul.  They  want  all  checks 

sijmed  by  two  officers,  but  they  don't  want  these  two  men 
*  #  *  »» 
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ership  of  Basch  Co.  at  this  juncture  would  have  exposed 
Fred  and  Vort  to  the  animosity  of  their  co-religionists, 
R.  306,  and  the  ruin  of  their  lifework.  Consequently  Fred 
and  Vort  pushed  to  oust  the  Thorers,  R.  250,  396,  104, 
Tr.  1001-1002  (unprinted).  Ward,  who  throughout  had 
emphasized  to  the  Thorers  the  menace  of  the  boycott, 
joined  Vort  and  Fred  in  pressing  for  a  sale  of  the  shares 
to  the  American  shareholders  in  order  to  remove  the 
danger  that  German  ownership  would  be  discovered.35 
Hollender  received  a  cable  from  Ward  on  January  17th: 
“Basch  boycott  troubles  why  not  sell  Althor  here”.  R. 
1225. 

Meanwhile  a  series  of  preliminary  conferences  was  held 
January  17-19,  1939,  for  the  purpose  of  meeting  the 
emergency  boycott  situation.  R.  1105.  On  January  19th, 
Mahler  cabled  Hollender: 

“Boycott  Committee  however  asks  for  written  ac¬ 
knowledgment  which  Klein  will  put  up  together  with 

Stevenson”.  R.  1232. 

To  .give  some  backing  to  the  earlier  statements  that 
Thorer  &  Co.  merely  held  as  option  (Supra,  p.  37),  said 
Klein,  an  option  dated  back  to  November  1936  was  pre¬ 
pared.  R.  21 S:  PI.  Ex.  13  (unprinted).  It  was  a  “fic¬ 
tion”.  R.  201-202:  it  was  never  “delivered”,  R.  249,  but 
was  designed  simply  for  display  to  the  Boycott  Com¬ 
mittee.  R.  249,  253,  1156.  Similarly,  a  fictitious  certifi¬ 
cate  for  the  500  shares  of  Althor  stock  was  made  out  to 
Basch  Holding  Co.  It  likewise  was  antedated:  no  con¬ 
sideration  passed:  and  it  was  to  be  shown  the  Boycott 
Committee  if  the  Committee  inouired.  R.  200-201,  250. 
These  were  temporary  measures  pending  some  plan  of 
getting  the  Germans  out.  R.  183.  156,  765-766;  Infra •  note 
46.  Tn  short,  the  antedated  fictitious  stock  certificate  and 
option  were  designed  to  lend  credence  to  the  earlier  rep- 

35  See  Ward  to  Hollender  and  Mahler.  January  27,  1939,  R.  1235, 
1239.  See  also  R.  1104.  1244:  Mivrn,  note  31.  infra .  note  41. 
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resentations  that  the  Germans  were  out  and  that  Basch 
Holding  Co.  was  the  owner  of  the  Althor  shares. 

It  was  in  assaying  these  facts  that  the  court  below 
made  a  far-reaching  error.  In  the  course  of  a  colloquy 
during  plaintiffs’  summation,  the  trial  judge  said: 

“Being  engaged  in  that  conspiracy  to  conceal  owner¬ 
ship  from  the  Boycott  Committee,  my  idea  is  that  it 
was  a  continued  conspiracy  to  conceal  the  German 
ownership”.  R.  992. 

The  representations  in  January  1939  to  the  Boycott  Com¬ 
mittee,  made  in  self-defense  to  preserve  the  company 
from  an  unlawful  boycott  by  a  self-constituted  lynching 
committee,  R.  217,  (however  understandable  its  indigna¬ 
tion)  were,  of  course,  not  made  in  the  course  of  a  “con¬ 
spiracy”.  They  did  not  constitute  the  “unlawful  object” 
or  “illegal  means”  which  are  required  for  conspiracy.30 

A  “civil  conspiracy"  is  defined  as 

“a  combination  of  two  or  more  persons  to  accomplish  by  con¬ 
certed  action  an  unlawful  or  oppressive  object;  or  a  lawful  ob¬ 
ject  by  unlawful  or  oppressive  means”.  National  Fireproofing 
Co.  v.  Mason  Builders  Assn.,  169  Fed.  259,  264  (C.A.  2d,  1909) ; 
see  also  Edwards  v.  James  Stewart  &  Co.,  82  App.  D.  C.  123, 
160  F.  (2d)  935  (1947). 

As  the  court  declared  in  the  National  Fireproofing  case : 

“It  is  not  every  injury  inflicted  upon  third  persons  in  its  opera¬ 
tion  that  renders  a  combination  unlawful.  *  *  *  A  combination 
without  such  ulterior  oppressive  object  [i.e.,  ‘malicious  purpose 
of  injuring  a  third  person  in  his  business  or  property’]  entered 
into  merely  for  the  purpose  of  promoting  by  lawful  means  the 
common  interests  of  its  members  is  not  a  conspiracy”.  Id.  at 
265. 

In  a  word 

“the  well  settled  rule  is  that  no  civil  action  lies  for  a  conspiracy 
unless  there  be  an  overt  act  that  results  in  damage  to  the  plain¬ 
tiff”.  Nalle  v.  Oyster,  230  U.  S.  165,  182  (1913). 

Tested  by  these  criteria  there  was  no  conspiracy  against  the  Boy¬ 
cott  Committee.  Self  defense  against  an  illegal  boycott  is  not  un¬ 
lawful,  nor  are  misrepresentations  to  vigilantes  the  use  of  “illegal 
means".  There  was  no  combination  to  “oppress"  the  Committee  and 
plainly  it  suffered  no  compensable  “damage".  Cross-appellants  owed 
no  duty  to  the  Boycott  Committee,  and  that  Committee  could  not 
have  successfully  prosecuted  any  suit  against  cross-appellants. 


42 


Assuming  such  a  conspiracy,  how  can  a  conspiracy  to  mis¬ 
lead  a  boycott  committee  in  1939  be  transmuted  into  a 
conspiracy  to  defraud  the  United  States  after  the  out¬ 
break  of  war  in  December  1941,  particularly  when  the 
interests  of  the  Germans  were  drastically  altered  by  the 
sale  in  February  1939,  at  Trenton. 

The  court  below  jumped  this  gap  by  a  finding  that 

“Paul  Hollender  at  this  time  was  very  apprehensive 
of  approaching  war  between  the  United  States  and 
Germany,  and  while  his  Altiior  associates  said  that 
they  did  not  fear  that,  yet  the  whole  cloaking  would 
be  as  available  in  concealing  the  true  ownership  of 
the  stock  from  the  United  States  as  from  the  Com¬ 
mittee”.  R.  79. 

Let  us  first  compare  this  finding  with  Hollender’s  letter 
to  Mahler  on  March  3, 1939,  R.  1159: 

“In  the  Reich  Ministry  of  Economics,  they  took  the 
point  of  view  that  Americanization  has  no  use  in  case 
of  u'ar  but  only  is  suited  for  boycott  measures”. 
See  infra,  p.  43. 

The  government’s  German  cloaking  expert,  Schlotterer, 
testified  that  the  Nazi  party  regarded  cloaking  by  Ameri¬ 
cans  with  disfavor  because  of  bad  World  War  I  experi¬ 
ence.  R.  871. 

Tims  once  again  the  court  substituted  hindsight  for 
fact.  It  wilfully  disregarded  Ward’s  total  disbelief  that 
war  would  come,  expressed  contemporaneously.37 

37  On  December  28,  1938,  Ward  wrote  Hollender,  R.  1216,  that 
“very  definitely  public  opinion  here  is  opposed  to  war”.  Ward  wrote 
Hollender  on  December  31,  1938 : 

“we  are  more  interested  in  the  boycott  question,  because  we 
know  that  is  a  serious  question  that  actually  confronts  us, 
whereas,  on  the  other  hand,  we  are  not  disturbed  about  the 
possibility  of  any  war”.  R.  1212. 

See  also  Ward  to  Hollender,  January  20,  1939,  R.  1252,  stating  it 
“ unbelievable ”  that  the  Germans  would  seize  American  property  in 
response  to  a  speech  by  Secretary  Ickes.  On  January  12,  1939,  Ward 
wrote  Hollender,  Def.  Ex.  122  (this  portion  is  unprinted). 

“you  are  excited  about  something  that  as  far  as  I  can  see  here 
does  not  exist”. 


/ 
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Insofar  as  the  trial  judge  included  Fred,  Vort  and 
Ernest  among  the  “Althor  associates”,  he  was  plainly 
wrong  for  they  had  not  been  on  the  board,  or  officers,  of 
Althor  prior  to  or  in  January  1939,  Def.  Ex.  119  (un¬ 
printed),38  and  they  had  nothing  to  do  with  Althor,  R. 
483;  supra,  note  24.  Moreover,  the  uncontradicted  evi¬ 
dence  is  that  cross-appellants  were  not  advised  by  their 
alledged  co-conspirators  that  Hollender  was  planning  by 
a  sale  to  Americans  to  conceal  his  interests  from  the 
United  States .  Ward  said  he  never  discussed  Hollender ’s 
fears  of  war  with  cross-appellants.  R.  388.  Mahler, 
Ward  and  Koch  testified  that  cross- appellants  were  never 
told  about  the  plan  to  cloak  the  shares  by  a  Swedish  sale, 
the  dummy  trust  plan,  the  suggested  Bermuda  trusts,  and 
the  like.  R.  388,  421-422;  see  also  R.  251-252,  311-312; 
supra,  note  21.  Indeed,  throughout  January  1939,  Hol¬ 
lender  repeatedly  wrote  Ward  that  the  Nazis  favored  a 
Swedish  plan  over  an  American  sale.  R.  1212,  1228, 1254; 
supra,  p.  42.  Koch  wrote  Hollender  on  January  24th 
that  SEC  requirements  prevented  a  pro  forma  sale  in 
the  United  States  to  him,  and  that  a  sale  had  better  be 
made  outside  the  United  States,  Def.  Ex.  126  (unprinted). 
As  late  as  February  3,  1939,  Ward  advised  Hollender  that 
because  of  representations  of  Basch  ownership  which  had 
been  made  to  the  trade,  a  sale  to  Swedes  was  impossible. 
R.  1242.  See  also  p.  46.39 

38  The  minutes  of  Althor  show  that  Hollender,  Schoenburg  and 
Stevenson  were  directors  as  of  September  20,  1938,  that  Hollender 
and  Schoenburg  then  resigned  and  were  replaced  by  Ward  and 
Mahler.  Def.  Ex.  26B  (unprinted).  Whether  those  resignations  were 
antedated,  as  Koch  suggested  to  Hollender,  R.  1223,  cross-appellants 
had  no  way  of  knowing.  The  point  is  that  they  were  not  “Althor” 
associates.  See  Supra,  note  24.  Yet  the  trial  judge  relied  upon  “un¬ 
dated  resignations  of  the  German  officers  and  directors”  of  Althor 
as  evidence  of  a  “practice  of  fraud  and  concealment”  by  cross- 
appellants.  R.  81-82. 

39  Ward  also  wrote  Koch  on  February  3,  1939,  R.  1103-1104 
“All  of  these  years  it  has  been  held  out  to  the  trade  that  the 
company  has  been  run  for  the  benefit  of  the  estate  and  that  the 
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On  January  14,  1939,  Ward  cabled  Hollender  that  the 
Althor  shares  could  not  be  sold  “without  Basch  consent”, 
and  that  the  sale  “should  also  have  approval  management 
as  might  work  disadvantage  here”.  R.  1103;  infra ,  p.  78. 
On  January  16th  "Ward  cabled  Hollender  “Basch  boycott, 
sell  Althor  here”.  R.  1225.  There  was  no  help  for  it,  a 
sale  in  the  United  States  was  inescapable. 

The  record  thus  shows  that  the  Germans  studiously  ex¬ 
cluded  cross-appellants  from  their  counsel,  that  they  ex¬ 
plored  and  finally  exhausted  all  other  means  for  meeting 
the  boycott,  and  reluctantly  acquiesced  at  last  to  a  sale 
in  which  cross-appellants  were  included  only  because  of 
their  insistence  and  indispensability  (supra,  p.  25;  infra, 
pp.  72,  48,  note  40)  and  because  all  other  avenues  for 
fighting  the  boycott  were  blocked. 

It  was  Mahler  who  first  suggested  in  his  cable  of  Janu¬ 
ary  19,  1939,  the  inclusion  of  the  “crown  princes”  in  a 
sale  of  the  Basch  shares.  R.  31S,  309.  He  advised  Hol¬ 
lender  that 

•‘less  than  half  should  go  to  crown  princes  rest  to 
the  people  here  whom  you  can  really  trust”.  R.  1232. 

Mahler  was  against  their  having  a  majority,  R.  309,  because 
he  explained,  they  were  eager  to  grab  everything,  and  be¬ 
cause  it  would  have  been  dangerous  to  have  them  run  the 
show,  R.  310.  This  cable  was  not,  of  course,  shown  to 
cross-appellants,  R.  921. 

The  first  indication  that  Hollender  might  be  willing  to 
consider  inclusion  of  the  “crown  princes”,  R.  339,  came 
in  a  cable  to  Ward,  January  22,  1939,  R.  1103: 

estate  has  an  interest.  *  *  *  Insofar  as  the  factory  [Basch  Co.] 
is  concerned,  to  come  out  with  the  announcement  now  that  it  is 
Swedish  owned  would  not  help  in  the  slightest”. 

Ward  wrote  Hollender  on  February  24.  1939,  R.  1107 : 

“having  a  boycott  in  mind  Swedish  ownership  would  not  be 
helpful.  The  trade  would  simply  say  that  is  a  scheme  that  has 
been  worked  out  to  cover  up  German  ownership  *  * 
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“tentative  agreement  crown  princes  almost  half  shares 
consider  friends  should  have  larger  majority  alter  if 
possible’’. 40 

Ward  testified  that  theretofore  he  had  not  discussed  this 
with  anybody  except  Hollender,  R.  336;  he  didn’t  tell  Vort 
of  the  cable,  ibid,  nor  Ernest.  R.  6S6;  Ward  did  not  reveal 
the  pre-Trenton  developments  to  Vort,  R.  339-340,  536,  545, 
though  he  intimated  in  early  February  that  Vort  might 
get  some  shares.  R.  10S.  He  likewise  testified  that  he 
didn’t  tell  Vort  and  Fred  about  his  letter  of  January  27, 
1939,  to  Hollender  and  Mahler,  R.  1233-1240,  setting  out 
all  of  the  mechanics  of  the  proposed  sale.  R.  394.  Indeed, 
the  contents  of  the  letter  which  sketches  the  scheme  for 
rendering  Vort  and  Fred  impotent  prevented  disclosure  to 
them.  Klein  testified  that  at  a  meeting  held  on  February 
16th,  at  which  Klein,  Vort,  Fred  and  Mrs.  Herman  Basch 
were  present,  they  feared  the  effect  on  the  Basch  royalty 
agreement  “if  the  stock  went  into  the  hands  of  competi¬ 
tors”.  R.  370.  Klein  first  learned  at  Trenton  that  he 
might  have  shares,  R.  218,  as  did  Stevenson,  R.  254. 

Ernest  did  not  participate  in  the  pre-Trenton  negotia¬ 
tions,  R.  766,  and  was  first  offered  shares  at  Trenton  by 
Vort  and  Fred.  R.  554,  53S.  6S4,  6S6.  Vort  testified  that  he 


4°  Ward  testified  that  Hollender  did  not  classify  the  crown  prin¬ 
ces  as  “friends”,  and  that  “alter  if  possible”  meant  to  him  to  re¬ 
duce  the  proportion  of  the  crown  princes.  Tr.  950-951  (unprinted). 
Hollender  cabled  Ward  that  “much  less  than  one-half  interest  should 
be  allotted  to  Paul  and  Fred:  Ward  replied  “there  might  be  con¬ 
siderable  trouble  if  we  attempted  to  cut  down  the  proportions  of 
Paul  and  Fred  too  much”.  January  27,  1939,  R.  1036-1037. 

On  February  3,  1939,  Ward  wrote  Hollender : 

“You  stated  in  your  letter  that  you  did  not  think  the  minority 
interest  should  be  as  great  as  49%.  As  a  practical  matter  it 
does  not  make  any  difference.  Control  is  control”.  R.  1042- 
1043. 

In  other  words,  there  was  no  need  to  fear  the  “minority”  because 
the  51%  had  “control”. 
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had  not  learned  prior  to  Trenton  of  the  suggested  plan  to 
divide  the  shares  51%  and  49%,  R.  563.  Klein  learned  of 
the  49-51  division  at  Trenton,  R.  206,  23S,  370,  372,  as  did 
Stevenson,  R.  894.  This  was  corroborated  by  Hollender ’s 
letter  to  Ward  on  March  7,  1939,  R.  1120,  wherein  he  re¬ 
lays  Schoenburg’s  post-Trenton  report  that  Schoenburg, 
the  Thorer  partner  who  came  to  Trenton  for  the  sale, 
“got  the  crown  princes  down  to  49%  in  the  shares,  al¬ 
though  they  asked  2/3”  and  that  Schoenburg  “must  have 
had  av’ful  difficulties”.  See  R.  343-344. 

It  was  only  on  February  9th  that  Hollender  at  last 
realized  that  because  of  the  boycott  situation  he  must 
Americanize  the  company  or  it  would  be  “doomed”,  and 
that  a  Swedish  plan  was  impossible  because  of  representa¬ 
tions  of  American  ownership  that  had  been  made  to  the 
Boycott  Committee.  R.  1106-1107,  1242.  Ward  testified 
that  a  sale  to  the  Swedes  after  these  representations  would 
have  exploded  the  whole  business.  R.  342.  The  Boy¬ 
cott  Committee  would  inevitably  regard  a  Swedish  sale  as 
confirmation  of  German  ownership  rumors.41  A  proposed 
Swedish  sale  was  never  revealed  to  cross-appellants.  R. 
38S.  Indeed,  as  late  as  January  23,  1939,  Koch  wrote  Hol¬ 
lender,  R.  1256,  that  “Ward,  Mahler  and  T  could  meet  you 
somewhere  in  Canada  and  discuss  all  these  questions”. 
Yort  first  learned  several  days  before  the  Trenton  meeting 
that  somebody  was  coming  from  Germany  to  sell  the  busi¬ 
ness,  R.  110.  107-1  OS;  see  also  R.  536,  and  he  told  Ernest 
en  route  to  Trenton.  R.  723.  Klein  first  learned  of  a 
sale  to  Americans  at  Trenton,  R.  219-220.  It  is  therefore 
nl?n'n  that  the  Germans  and  their  agents  had  not  taken 


41  Suvra.  notes  31,  39.  On  February  14,  1939,  Hollender  wrote 
Ward.  R.  1244 : 

“I  know*  the  factory  situation  is  urgent,  but  even  Mahler  did 
not  explain  it  in  such  drastic  manner  as  your  cable  of  the  6th 
*  *  *.  But  I  see  now  from  your  last  letter  that  we  must  be 
prepared  to  have  something  substantial  ready  to  prove  that  Al- 
thor  is  owned  by  Americans  in  case  Mr.  Klein’s  explanations 
are  not  accepted  by  the  boycott  committee”. 
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cross-appellants  into  their  confidence  respecting  any  plans 
to  conceal  German  interests  from  the  United  States,  either 
when  the  1936  certificate  and  option  were  prepared  on 
January  19,  1939, 42  or  thereafter.43 

In  sum,  so  far  as  cross-appellants  were  aware,  the  docu¬ 
ments  prepared  for  use  with  the  Boycott  Committee  on 
January  17-19,  1939,  were  designed  solely  to  avert  the 
wrath  of  that  Committee.  The  evidence  shows  that  a  sale 
which  would  include  the  cross-appellants  was  first  pro¬ 
posed  by  Mahler  to  Hollender  on  January  19th,  that  the 
details  of  the  plans  were  not  communicated  to  the  plaintiffs 
until  Trenton,44  and  that  prior  thereto  they  knew  only  that 
there  was  a  plan  afoot  to  sell  the  property  at  Trenton  to 
Americans  and  to  oust  the  Germans.  For  corroboration  by 
Klein  and  Percus,  see  R.  221,  298.  Cross-appellants  were 
not  then  or  later  advised  that  Hollender  also  desired  to 
enter  into  a  transaction  that  would  equally  conceal  his 
assets  from  the  United  States. 

This  fact  is  of  tremendous  and  controlling  importance. 
Cross-appellants  entered  into  a  contract  of  sale  without 

4 2  The  making  of  this  option,  cross-appellee  conceded  below,  “ap¬ 
parently  was  unknown  to  the  Germans”.  R.  97.  Nor  did  Vort  ad¬ 
vise  Thorer  &  Co.  that  he  had  made  misrepresentations  to  the  boy¬ 
cott  committee.  R.  104.  Hollender’s  letter,  R.  1106-1107,  shows  that 
he  first  learned  of  these  misrepresentations  in  February  1939. 

43  Koch  cabled  Hollender  “better  come  yourself  instead  Schoen- 
burg”,  and  commented  to  Ward  “Why  should  we  worry  if  Paul 
[Hollender]  sends  a  boy  to  do  a  man's  job”.  Koch  to  Ward,  Febru¬ 
ary  7,  1939,  R.  1105. 

No  difficulty  was  of  course  anticipated  with  the  “friends” ;  it  was 
the  “crown  princes”  who  would  require  careful  “handling”  because 
they  drove  a  “hard  bargain”.  R.  318;  Tr.  973  (unprinted).  Ward 
kept  Schoenburg’s  plans  for  return  to  Germany  secret  from  Vort 
and  Fred  so  that  they  might  not  protract  negotiations  and  drive  a 
harder  bargain  just  before  Schoenburg's  sailing  deadline.  R.  392, 
1243. 

44  On  February  7,  1939,  Ward  wrote  Hollender  “In  the  meantime, 
all  the  papers  will  be  drawn  up  and  approved  from  our  point  of 
View”.  R.  1244. 
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an  inkling  as  to  any  schemes  foi  concealment  from  the 
United  States  harbored  by  Holiender.  These  uncommu¬ 
nicated  schemes  are  without  weight  in  testing  the  sale. 
For  as  Judge  Learned  Hand  said : 

“If,  however,  it  were  proved  by  twenty  bishops  that 
either  party,  when  he  used  the  words,  intended  some¬ 
thing  other  than  the  usual  meaning  which  the  law  im¬ 
poses  upon  them,  he  would  still  be  held,  *  *  Hotch¬ 
kiss  v.  National  City  Bank,  200  Fed.  2S7  (S.D.N.Y., 
1911).  See  also  infra,  p.  128. 

Cross-appellants  acquired  the  shares  with  the  understand¬ 
ing  that  Holiender  intended  a  bona  fide  sale. 

3)  The  Sale  at  Trenton. 

The  court  below  erroneously  found  that  the  purchase  by 
cross-appellants  at  Trenton  was  made 

“to  further  earn-  out  this  concealment  of  German  in¬ 
terests'’.  R.  79. 

No  document,  no  deposition,  no  oral  testimony  brings  home 
to  cross-appellants  any  knowledge  before,  at,  or  after  Tren¬ 
ton  that  the  Germans  were  scheming  to  conceal  the  option 
interest  retained  by  them  from  American  seizure.45  To  the 
contrary,  Stevenson,  associate  of  Shearman  &  Sterling 
since  1921.  R.  247.  testified  on  deposition  taken  by  cross¬ 
appellee  that 

“The  background  of  the  sale  was  the  pushing  of  Fred 
Basch  and  Paul  Yort  to  get  the  Germans  out  on  ac¬ 
count  of  this  bovcott  situation'’.  R.  250:  see  also  R. 
104,  251,  323.  393,  U90.4C 


4 3  Even  at  Trenton,  Ward  and  Koch  planned  to  meet  with  the 
German  representatives  “ before  we  meet  in  general  conference”. 
Ward  to  Koch.  February  10,  1939,  R.  1109.  Compare  Ward  to  Vort, 
February  10,  1939,  R.  1109:  see  also  R.  110.  Ward  and  Koch  met 
Schoenburg  and  Otto  Nauen  at  the  dock.  R.  417. 

4G  Ward  testified  that  Vort,  Fred  and  Ernest  threatened  to  leave 
unless  the  Germans  were  ousted.  Tr.  1001  (unprinted) ;  Mahler 
said  Vort  and  Fred  “were  desperate”  and  that  they  “were  even 
thinking  of  running  away  from  Herman  Basch  &  Co.  and  starting 
in  business  for  themselves”.  R.  306.  See  also  R.  396,  176,  178. 
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In  his  opening  statement,  counsel  for  cross-appellee  con¬ 
ceded  that 

“ The  case  largely  stands  or  falls  on  what  happened  at 
Trenton”.  Tr.  23  (imprinted). 

Let  us  therefore  examine  “what  happened”. 

At  Trenton  51%  of  the  shares  were  sold  to  the  persons 
Hollender  could  “really  trust”,  cf.  R.  1232.*7  Although 
Yort  and  Fred  sought  66%,  they  were  compelled  to  take 
49%,  25%  alone  being  option  free.  R.  1120,  10S,  110,  1S6, 
275,  392-393,  54S.  We  have  shown  that  this  derived  both 
from  Hollender ’s  distrust  and  from  Nazi  refusal  to  sanc¬ 
tion  use  of  Jews  as  cloaks.  A  “majority”,  under  Nazi  rules, 
could  go  only  to  “absolutely  reliable”  persons,  supra,  n.  15. 
Jews,  said  Schlotterer,  were  “absolutely  unreliable”. 
Supra ,  p.  25.  For  the  25%  cross-appellants  paid  the  same 
price  as  for  the  20.4%  subject  to  option. 

The  trial  court  found  it 

“ significant  also  that  the  price  of  the  optioned  stock 
was  the  same  as  that  of  the  free  stock”.  R.  81. 

It  was  indeed  “significant”.  The  crown  princes  obtained 
this  25%  so  cheaply  because,  said  Ward,  without  them  “we 
would  all  be  helpless”,  R.  349;  see  also  R.  Ill,  256,  393, 
402,  because  of  “their  strong  bargaining  position”.  R. 
275-276;  see  also  infra  p.  72.  Hollender  wrote  Koch  on 
March  7,  1939,  R.  1121,  that  the  German  authorities  would 
“by  no  means” 

“consent  to  Americanizing  Pomatum  [Thorer  &  Hol¬ 
lender]  as  the  situation  of  the  boycott  forced  us  to  do 
with  Basch”. 

Hollender  had  earlier  stamped  the  contemplated  Trenton 
sale  as  a  “sacrifice”,  to  keep  Basch  alive,  February  14, 


47  At  Trenton,  whenever  the  conference  divided,  Vort,  Fred  and 
Ernest  were  in  one  group,  Ward  went  with  the  German  group.  R. 
326,  604. 
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1939,  R.  1245,  and  Ward  testified  that  the  “sacrifice”  con¬ 
sisted  of  the  sale  of  the  unoptioned  25%  of  the  shares  at 
a  low  price  to  Vort,  Fred  and  Ernest.  R.  401-402.  The 
low  price  for  the  unoptioned  shares  testifies  to  the  arms- 
length  relation  of  the  Thorers  to  the  crown  princes.  Thorer 
was  “forced”  to  do  it,  to  make  the  “sacrifice”  in  order 
to  retain  the  indispensable  management  and  keep  the  com¬ 
pany  alive. 

The  24%  and  51%  shares  subject  to  the  repurchase  op¬ 
tion — and  they  were  bought  subject  to  option  because 
Schoenburg  would  only  sell  on  that  basis,  R.  325 — were 
placed  in  escrow  with  Stevenson,  Ward  and  Koch  in  order 
to  implement  the  option  (R.  1110). 4S  The  escrow,  ex¬ 
plained  Stevenson,  was  not  designed  to  insure  performance 
by  the  trusted  51%,  but  was  especially  aimed  at  Vort  and 
Fred,  R.  276,  i.e.,  to  insure  that  the  shares  held  by  them 
would  be  produced  if  the  Germans  sought  to  exercise  the 
option.40  This  is  eloquent  testimony  that  the  “crown  prin¬ 
ces”  were  'riot  trusted  to  honor  th-e  option.  And  the  cross- 
option  giving  the  51%  group  first  call  on  the  shares  of  that 
group,  Ward  stated,  was  designed  to  keep  control  out  of 
the  hands  of  the  minority,  R.  394.  The  mechanics  of  the 
sale,  Ward  admitted,  exhibited  little  trust  in  Vort  and 
Fred,  for  the  Germans  feared  them.  R.  395. 

There  remained  one  thing,  to  safeguard  the  company 
from  the  siphoning  of  dividends  by  cross-appellants. 
Schlotterer  testified,  R.  871,  and  Ward  wrote  Hollender, 


48  Under  the  cross-options,  the  25%  free  shares  were  also  re¬ 
quired  to  be  in  escrow.  PI.  Ex.  18,  p.  2  (unprinted). 

49  On  January  27,  1939,  Ward  explained  to  Hollender  that  the 
escrow  "plan  would  make  it  impossible  for  any  of  the  owners  of 
such  stock  to  sell  the  stock  *  *  R.  1237.  Hollender  trusted 
the  "friends”. 

On  January  6,  1939,  Hollender  wrote  Ward  "you  know  I  count 
on  you  and  Ted  [Koch]  as  my  very  best  friends”.  R.  1228.  It  was 
the  crown  princes  who  were  not  trusted. 
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R.  1238,  it  was  essential  that  control  be  in  friendly  hands 
to  prevent  the  siphoning  of  dividends.  Cross-appellants 
were  not  of  course  advised  of  this.  R.  394.  Since  they 
could  not  be  relied  on,  a  mechanism  of  control  was  neces¬ 
sary.  After  heated  argument  with  the  crown  princes,  they 
were  given  three  directors  against  three  to  the  51%.  R. 
687,  603.  But  the  by-laws  were  changed  so  that  four  votes 
were  required  for  any  affirmative  action.  This  was  de¬ 
signed,  Ward  explained  to  Hollender,  so  that  the  51%  could 
“curb  the  activities”  of  the  49%,  R.  1247,  a  fact  of  extraor¬ 
dinary  significance.  So  long  as  Thorer  &  Co.  held  the 
stock  they  were  content  from  1937  to  1939  to  let  Vort, 
Fred  and  Ernest  occupy  the  majority  of  the  directors’ 
chairs  as  “window  dressing”  for  they  controlled  the  situ¬ 
ation.  R.  767-76S.  But  once  the  sale  was  made  at  Tren¬ 
ton,  Ernest  was  thrown  off  the  board,  R.  722,  the  board 
was  split  3-3  with  a  veto  proviso,  in  order  to  “curb  the 
activities”  of  cross-appellants.  The  inescapable  inference 
is  that  Thorer  &  Co.  well  knew  that  after  the  Trenton  trans¬ 
fer  they  had  no  strings  on  cross-appellants. 

This  then  was  the  decisive  “what  happened”  at  Tren¬ 
ton.  Cross-appellants  obtained  25%  free  and  clear,  which 
has  never  been  vested.  They  bought  20.4%  subject  to  an 
option  to  repurchase;  and  the  shares  were  placed  in  escrow 
to  injure  that  the  option  would  be  honored  by  cross-appel¬ 
lants.  As  wall  appear,  the  escrow  was  terminated  in  Oc¬ 
tober,  1941.  Infra,  p.  101.  Tn  short,  there  was  an  “actual 
sale”  subject  only  to  the  options  expressed  in  writing,00 
which  were  terminated  prior  to  Pearl  Harbor.  Infra, 
pp.  79-95.  These  are  the  straws  with  which  the  court 
below  made  the  bricks  of  conspiracy. 

s0  Immediately  after  the  sale,  on  February  24,  1939,  Ward  wrote 
Hollender,  R.  1246,  “it  would  not  be  possible  to  have  any  direct 
control,  inasmuch  as  this  is  an  actual  sale”  Whether  there  was  an 
“actual  sale”  to  Ward  is  not  in  issue.  But  Ward  himself  must  be 
taken  to  have  warned  Hollender  that  it  was  an  actual  sale  to  Vort, 
Fred  and  Ernest.  See  also  note  16,  supra. 
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4)  The  Trial  Court  Wrongly  Concluded  that  the  1939 
Sale  Subject  to  Optio7i  to  Repurchase  Was  Prima 
Facie  Evidence  of  Conspiracy. 

Execution  of  the  option  as  part  of  the  sale  in  1939,  the 
Court  below  declared,  “ raises  a  prima  facie  case  of  con¬ 
spiracy.”  R.  994.  Although  Vort  said  at  Trenton  in  Feb¬ 
ruary,  1939,  that  the  Germans  would  never  exercise  the 
option,  R.  160,  because  the  Jewish  fur  trade  would  never 
accept  them  back  (Stevenson,  Percus,  Mahler  and  Ward  so 
testified  in  their  depositions,  R.  27S,  298,  311,  345,  350),  the 
court  below  stated  that  a  man  of  common  sense  should  have 
known  (in  February,  1939)  that  the  Germans  were  using 
the  option  against  a  contingency  of  war.31  In  light  of  the 
foregoing  evidence  this  conclusion  is  astonishing.  It  is,  as 
we  shall  show,  also  wrong  as  a  matter  of  law  and  it  sub¬ 
stitutes  the  wisdom  of  hindsight  for  evidence  in  the  record. 

Repeatedly  and  forcibly,  Ward  wrote  Hollender  that 
short  of  an  attack  on  the  United  States,  war  with  Germany 
was  unthinkable.  See  note  37,  supra.  In  effect,  the  court 
below  presumed  that  men  of  average  understanding  should 
have  foreseen  United  States  involvement  in  a  then  non¬ 
existing  war.  According  to  the  Gallup  poll  reported  in 

31  Colloquy  between  the  Court  and  counsel  for  plaintiffs  during  the 
summation,  R.  994: 

"Mr.  Berger.  The  option  is  not,  per  se,  evidence  of  conspiracy. 

The  Court.  That  is  where  I  disagree  with  you.  An  option  it¬ 
self  raises  a  prima  facie  case  of  conspiracy. 

Mr.  Berger.  In  1939. 

The  Court.  Yes.  *  *  * 

Mr.  Berger.  *  *  *  Did  the  plaintiffs  ever  learn  from  anyone 
that  the  Germans  were  using  the  option  against  a  contin¬ 
gency  of  war? 

The  Court.  The  question  is  whether  a  man  of  any  common 
sense  would  not  know  that  when  he  acquired  the  option. 

*  *  *  * 

I  do  not  think  it  is  the  burden  of  the  government  to  do  more 
than  establish  a  prima  facie  case  and,  as  I  say,  the  option 
itself  raises  a  prima  facie  case  of  conspiracy.” 
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the  New  York  Times,  January  29,  1939,  p.  26,  col.  1,  56% 
of  the  American  people  believed  there  would  be  no  war  in 
1939  between  the  big  European  countries,  and  57%  said 
that  if  there  were  war,  we  would  not  be  drawn  into  it. 
Certainly  that  was  the  contemporary  view  of  responsible 
British  statesmen.  On  October  1,  1938,  Chamberlain  re¬ 
turned  from  Munich  with  ‘‘Peace  in  our  time.”  On  March 
10,  1939,  i.e.,  after  the  sale  at  Trenton,  the  New  York 
Times  (p.  1,  col.  8)  reported 

“It  became  known  today  that  such  optimistic  reports 
of  the  general  international  situation  have  been  re¬ 
ceived  in  British  government  quarters  that  the  possi¬ 
bilities  of  disarmament  talks  before  the  summer  is  out 
were  being  discussed.” 

On  August  3,  1939,  Sir  Thomas  Inskip,  a  member  of  the 
British  cabinet,  said  that 

“War  today  is  not  only  not  inevitable  but  is  unlikely. 
The  Government  have  good  reason  for  saying  that.” 
New  York  Times,  August  4, 1939,  p.  1,  col.  1. 

The  Polish  invasion  occurred  in  September,  1939,  and  the 
surprise  assault  on  Pearl  Harbor  nearly  three  years  after 
the  Trenton  transfer.  How  can  more  wisdom  in  interna¬ 
tional  affairs  be  exacted  from  obscure  fur  processors  in 
February,  1939,  than  was  thereafter  exhibited  by  leading 
statesmen  ? 

To  base  a  “prima  facie”  case  on  such  a  requirement 
not  alone  offends  common  sense  but  is  wrong  as  a  matter 
of  law.  The  burden  of  proof  on  the  issue  of  “conspiracy 
to  defraud”  cannot,  as  we  shall  hereinafter  show,  be  shifted 
to  cross-appellants.  Infra ,  p.  110.  Nor  can  an  inference 
of  guilt  be  drawn  from  the  execution  of  a  repurchase  option, 
because  it  was  held  on  precisely  those  facts  that 

“fraud  cannot  be  inferred  by  the  court  or  jury  from 
acts,  legal  in  themselves  and  consistent  with  an  honest 
purpose.”  Budd  v.  Commissioner  of  Internal  Reve¬ 
nue .  43  F.  (2d)  509,  512  (C.A.  3d,  1930).  See  also 
infra,  pp.  109-110. 
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The  trial  court  apparently  drew  a  sinister  inference  from 
the  understanding  that  “no  disclosure  should  be  made  of 
the  options.”  R.  SO.  It  is  true  that  the  option  was  not 
to  be  shown  to  the  Boycott  Committee.  To  do  so  would 
have  discredited  earlier  representations  that  the  Germans 
were  out  (see  supra,  p.  37),  and  to  convince  the  Committee 
that  the  Germans  by  the  option,  sought  to  preserve  a  right 
to  return,  thereby  exposing  the  company  to  destruction.  But 
there  was  of  course  no  understanding  by  cross-appellants 
to  conceal  the  options  from  the  United  States,  and  the  for¬ 
mer  existence  of  the  option  held  by  the  Germans  was  dis¬ 
closed  to  the  Treasury  Department  in  1941.  See  infra,  p. 
96. 

5)  The  Finding  that  Cross- Appellants  Paid  with  German 
Money  Is  Clearly  Erroneous 

The  most  significant  badge  of  fraud  found  by  the  court 
below  was  the  finding  that  “the  money  purported  to  have 
been  paid  to  the  Germans  was  really  their  money.”  R. 
80-SI.  Indeed,  the  trial  judge  galloped  beyond  the  argu¬ 
ment  of  cross-appellee  and  found  that  all  of  the  money 
used  to  pay  for  the  shares — even  for  25%  of  the  shares 
sold  free  and  clear  to  Fred,  Yort  and  Ernest  which  were 
never  rested  and  remain  their  property — was  German 
money.  Ibid.  The  fact  that  cross-appellee  did  not  vest  this 
25%  is  a  tacit  admission  that  cross-appellants  used  their 
own  money  to  pay  for  the  25%. 

We  shall  show  that  the  moneys  comprising  the  balances 
which  cross-appellants  used  to  pay  for  their  shares  in 
February,  1939,  included:  1)  $3,000  paid  in  October  and 
mid-December,  193S,  to  Fred  as  well  as  Yort  to  resolve  a 
controversy  about  a  discrimination  respecting  the  1937  cash 
bonus:  2)  the  usual  “percentage”  bonuses  which  had  ac¬ 
crued  under  the  contracts  of  employment  on  December  31, 
1933:  and  3)  the  usual  “cash”  bonus  which  was  authorized 
prior  to  December  30,  1938. 
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These  dates  are  important ;  they  antedate  by  weeks  any 
suggestion  of  a  sale  of  shares  to  cross-appellants.  The 
first  suggestion  to  include  cross-appellants  among  the  pur¬ 
chasers  of  the  Althor  shares  was  made  by  Mahler  to  Hol- 
lender  on  January  19,  1939.  R.  1232.  Hollender  steadily 
preferred  a  sale  in  Sweden  and  realized  only  in  February, 
1939,  that  a  sale  in  the  United  States  was  inescapable. 
Supra,  pp.  43-44,  46.  All  of  the  bonus  payments  accrued  or 
were  authorized  weeks  before  there  was  any  thought  of 
selling  shares  to  cross-appellants.  The  ‘‘bonuses”  there¬ 
fore  can  have  no  relation  to  any  plans  Hollender  had  re¬ 
specting  a  sale  which  included  cross-appellants. 

It  is  true  that  Fred,  Vort  and  Ernest  paid  for  their 
shares  with  moneys  drawn  from  their  balances  on  deposit 
with  the  company.  For  years,  Vort,  Percus,  Ward  and 
Ernest  testified,  and  they  were  borne  out  by  the  books  of 
the  company,  the  officers  had  been  accustomed  to  leave 
part  of  their  earnings  and  bonuses  with  the  company  and 
to  draw  interest  thereon,  R.  142-143,  303;  see  R.  364-365, 
688.  The  books  of  the  company  were  in  court  and  the 
accuracy  of  plaintiffs’  summaries,  R.  1016-1018,  showing 
these  balances  from  1934  onwards,  were  not  disputed.  See 
also  R.  1164.  146-149:  Plaintiffs’  Ex.  DJ-P45  f unprinted). 

A  contemporary,  handwritten  notation  of  Percus  shows 
that  as  of  January  31.  1939,  the  accounts  of  Vort,  Fred 
and  Ernest,  labelled  “Sundry  loans  and  bonuses  payable” 
were  $17,744.92,  $18,492.75  and  $9,176.08,  respectively.  R. 
1165:  see  R.  146-149.  This  was  a  total  of  $45,413,  just  a 
shade  more  than  the  $45,400  needed  to  pay  for  the  227 
shares  they  bought.  Percus,  a  certified  public  accountant, 
R.  288,  who  was  then  and  still  is  employed  bv  the  company 
under  the  aegis  of  the  government,  testified  on  direct  ex¬ 
amination  by  cross-appellee  that  this  exhibit  represents 
“what  was  payable  to  these  gentlemen  as  of  January  31, 
1939.  on  the  books  of  Herman  Basch  &  Co.”  R.  296.  This 
statement  is  borne  out  by  still  another  contemporary  docu- 
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merit,  Percus’  auditing  report  of  March  24,  1939  to  the 
Basch  Board  for  the  year  193S,  Def.  Ex.  32A,  p.  7  (un¬ 
printed),  wherein  a  breakdown  of  the  “sundry  loans  and 
bonuses  payable  ’  ’  is  furnished.  It  shows  1)  cash  bonuses 
of  $3000  each  to  Fred  and  Yort  “credited  during  year;” 
2)  “cash  bonus  credited  at  end  of  year”  of  $7500,  $7500 
and  $6000  to  Yort,  Fred  and  Ernest  respectively;  and  3) 
“percentage  bonus”  of  $7,496.07,  $7,496.08  and  $3,175.08, 
to  Yort,  Fred  and  Ernest,  respectively.  The  recipients 
paid  income  taxes  on  these  bonuses.  R.  150.  A  complete 
corroboration  is  furnished  by  the  contemporary  documents 
dredged  up  by  the  government,  to  which  we  turn. 

As  to  the  $3,000  paid  to  Yort  as  well  as  to  Fred,  Fallon, 
cross-appellee's  accountant,  testified  on  the  basis  of  the 
company  books  that  without  doubt  $1,000  was  credited  to 
each  of  the  bonus  accounts  of  Yort  and  Fred  on  October 
25,  193S,  and  $2,000  each  December  15,  1938.  R.  S19.  This 
was  at  least  six  weeks  before  Yort  and  Fred  learned  of 
any  plan  to  dispose  of  the  Althor  shares,  supra,  pp.  43-47. 
These  payments.  Yort  testified,  were  an  adjustment  of  a 
1937  cash  bonus  controversy  resulting  from  the  fact  that 
Ernest  had  been  upped  from  $1,500  in  1936  to  $4,000  in 
1937,  while  Yort  and  Fred  who  were  senior  to  Ernest  had 
been  reduced  from  $5,000  to  $4,000,  R.  144,  149-150,  1016.52 
The  $2,000.  a  December,  1938,  notation  of  Percus  shows, 
had  been  determined  in  November,  R.  1024.  Percus  testi¬ 
fied  that  the  entire  $3,000  represented  an  adjustment  of 
the  1937  bonus.  R.  299.  Tn  light  of  the  $2,500  increase 
given  to  Ernest  in  1937,  the  increase  to  his  superiors, 
Yort  and  Fred,  from  $5,000  in  1936  to  $7,000  in  1937  is 


52  Mention  of  the  bad  feeling  engendered  by  that  controversy  is 
first  made  in  Schoenburg’s  letter  to  Fred  of  January  8,  1938,  R. 
1024-1026.  Ward  wrote  Hollender,  February  25,  1938,  PI.  Ex. 
DJ-W52.  pp.  4-5  (unprinted),  that  Vort  and  Fred  were  disappointed 
and  that  they  should  have  received  more  than  Ernest.  Ward  again 
wrote  Hollender,  April  30,  1938,  that  Fred  was  in  bad  humor  on 
account  of  the  bonus,  R.  1096 ;  see  also  R.  144,  149-150. 
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not  out  of  line.  These  adjustments  in  October  and  De¬ 
cember  of  193S  were  made  before  Thorer  &  Co.  entertained 
any  thought  of  a  sale  in  the  United  States. 

The  next  item  is  the  percentage  bonus  for  1938  credited 
to  the  balances  of  Vort,  Fred  and  Ernest  with  the  com¬ 
pany.  They  had  an  employment  contract  running  from 
January  1,  1933  to  December  31,  193S,  providing  for  a 
monthly  salary  and  a  certain  percentage  “of  the  annual 
net  profits ”  of  the  company,  R.  1283,  143,  292.  Under  this 
contract  Vort,  for  example,  had  received  $8,805  in  1936, 
$8,030  in  1937,  and  $7,844  in  193S,  R.  1016.  Patently  these 
were  honest  contractual  percentage  bonuses. 

So  much  appears  from  the  concession  of  government 
counsel  in  the  course  of  plaintiffs’  summation: 

“We  think  it  was  recorded  at  or  about  the  time  of  the 
Trenton  conference,53  but  we  do  not  make  the  point 


53  The  trial  court  properly  remarked  that  an  accountant’s  entry 
cannot  affect  liability.  R.  821.  Of  course,  cross-appellants  could 
not  know  to  the  penny  what  their  percentages  were  until  all  the 
figures  were  in  after  December  31,  1938.  But  the  company’s  ac¬ 
crued  liability  to  them  under  their  contracts  and  their  right  to  be 
paid  that  money  as  of  December  31,  1938,  was  in  no  wise  affected 
because  an  exact  calculation  remained  to  be  made.  The  fact  that 
it  was  necessary  upon  the  closing  of  the  books  finally  to  “record” 
the  contractual  liability  in  no  way  derogates  from  cross-appellants’ 
right  to  the  money. 

The  government  "witness,  Fallon,  testified  that  the  percentage 
remuneration  under  the  contract  was  due  and  owing  to  Vort  at 
the  end  of  the  year,  R.  821.  On  the  government’s  redirect  examina¬ 
tion,  Percus  testified  that  the  percentage  bonus  was  accrued  as  of 
the  end  of  the  year  and  set  up  as  a  liability  to  Vort.  R.  305.  Cross¬ 
appellants  could  of  course  roughly  estimate  these  percentages  before 
February,  1939. 

For  years  it  had  been  the  practice  to  make  estimates  of  such 
bonuses  for  dividend  purposes  on  the  basis  of  10  or  11  months 
earnings,  R.  1160-1161;  see  R.  144,  298,  305,  502.  Fallon  said  com¬ 
panies  ordinarily  estimate  such  expenditures  on  the  basis  of  10  or 
11  months  earnings.  R.  822;  see  R.  144,  293.  Indeed,  $70,000  was 
paid  out  by  Basch  Co.  in  1950  on  just  such  estimates,  R.  570. 
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that  the  percentage  bonus  was  not  due  and  owing 
under  the  contract  of  employment. 

“The  Court:  I  do  not  think  there  is  any  question 
about  that,  then  #  *  V’  R.  996. 

The  percentage  bonuses  for  1938  “due  and  owing”  to 
Yort,  Ernest  and  Fred  respectively  were  $7,S44,  $3,176 
and  $7,844  (R.  1016-1018),  or  a  total  of  $18,864,  which 
added  to  the  $3,000,  each,  paid  both  to  Yort  and  Fred 
equals  $24,864,  or  just  a  few  dollars  short  of  the  $25,000 
paid  for  the  25%  purchased  free  and  clear  by  Yort,  Fred 
and  Ernest.  The  fact  that  this  25%  was  never  vested 
underscores  the  proof  that  these  contractual,  percentage 
bonuses  were  moneys  due,  and  belonging,  to  cross-appel¬ 
lants.  The  court  below  was  therefore  clearly  in  error  in 
finding  that  the  moneys  employed  to  pay  for  the  25%  sold 
free  and  clear  was  money  of  the  Germans. 

It  is  at  the  1938  “special”  or  “cash”  bonuses,  as  dis¬ 
tinguished  from  the  “percentage”  bonuses,  R.  143,  that 
cross-appellee  levelled  his  greatest  fire.  He  dwelt  upon 
the  “coincidence”  between  the  total  of  $21,000  for  cash 
bonuses  in  1938  (consisting  of  $7,500,  $7,500  and  $6,000  to 
Yort,  Fred  and  Ernest)  and  the  $20,400  paid  by  them  for 
their  102  optioned  shares.  The  coincidence  is  fully  ex¬ 
plained  by  the  facts.  We  shall  show  that  these  were  cus- 
tomarv  bonuses,  that  they  were  approved  in  mid-Decem¬ 
ber  of  1938.  weeks  before  there  was  any  thought  of  in¬ 
cluding  Yort,  Fred  and  Ernest  as  purchasers  of  some 
Althor  shares,  and  that  these  cash  bonuses  consequently 
had  no  relation  whatsoever  to  the  subsequent  sale  at  Tren¬ 
ton  and  represented  moneys  of  the  cross-appellants. 

Tn  addition  to  their  contractual  “percentage”  bonuses, 
R.  143,  Yort  and  Fred  had  received  “special”  or  “cash” 
bonuses  of  $5,000  each  in  1936,  $7,000  in  1937.  R.  1016, 
1018,  292.  These  are  not  questioned.  Had  they  received 
in  1938  only  the  $5,000  which  they  received  in  1936,  they 
would  have  been  short  merely  $2,800  apiece  of  the  $7,800 
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each  paid  for  his  39  unoptioned  shares.  It  would  be  child¬ 
ish  to  regard  that  $2,S00  alone  as  German  money  advanced 
for  cloaking. 

Contrary  to  the  finding  of  the  court  that  the  bonuses 
were  declared  in  February,  1939,  R.  80,  the  cash  bonuses 
were  m  fact  authorized  and  approved  by  Hollender  in 
mid-December ,  1938,  weeks  before  Hollender  considered 
selling  shares  to  cross-appellants.  Routine,  year-end, 
business  communications  from  Ward  to  Hollender  show* 
this  to  be  the  fact.  On  December  6,  1938,  Ward  cabled 
Hollender  of  the  Basch  Co.  estimated  net  profit  of  $83,000 
before  bonuses,  R.  1161.54  On  December  15,  1938,  Ward 
said  the  estimated  profit  of  $S3,000  would  be  reduced  to 
about  $60,000  after  cash  bonuses,  R.  1162;  see  R.  300.  On 
December  16,  193S,  Hollender  replied  to  Ward, 

“We  know  the  $S3,000  will  be  diminished  by  about 
$20,000.”  R.  1189. 

This  was  confirmation  and  authorization  of  the  $20,000 
cash  bonuses.  On  December  19,  193S,  Ward  wrote  Hol¬ 
lender,  again  referred  to  the  “estimated  net  of  $83,000 
before  deducting  cash  bonuses”,  and  said 

“Assuming  the  cash  bonuses  are  the  same  as  last  year, 
it  is  estimated  the  net  profit  would  be  reduced  to  ap¬ 
proximately  $60,000.”  Def.  Ex.  117,  p.  2  (unprinted). 

The  bonuses  for  “last  year”,  i.e.  1937,  had  by  this  time 
been  adjusted  by  the  payments  of  $3,000  each  to  Vort  and 
Fred,  supra,  pp.  56-57,  so  that  Vort,  Fred  and  Ernest  had 
received  cash  bonuses  for  1937  of  $7,000,  $7,000  and  $4,000 
respectively.  Consequently,  bonuses  for  1938  in  at  least 
this  amount  were  clearly  in  contemplation.  Ward  told  Vort 
in  December  that  the  cash  bonuses  were  authorized.  R. 
664;  see  also  R.  719,  721. 


3«  This  was  after  deducting  the  "executives  profit",  i.e.  the  “per¬ 
centage"  bonuses.  R.  1161,  300. 
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While  no  formal  explicit  authorization  of  the  bonus  is 
to  be  found  in  the  board  minutes,  a  Minute  of  December 
27,  193S,  PI.  Ex.  Pl-P.  2  (unprinted),  impliedly  spells  out 
the  authority  by  declaring  a  $60,000  dividend  after  pro¬ 
viding  for  bonuses,  exactly  as  had  been  contemplated  by 
Hollender.  This  was  precisely  the  manner  in  which  the 
1937  bonuses  were  “ authorized' ’  by  the  Board  on  De¬ 
cember  14,  1937,  R.  1167,  notwithstanding  that  Schoenburg 
had  expressly  authorized  a  bonus,  R.  1025.  The  1937  bonus 
has  never  been  challenged.  It  was  on  these  facts  that  the 
then  company  accountant,  Percus,  testified  in  the  govern¬ 
ment  deposition  that  cash  bonuses  had  been  authorized  on 
or  before  December  28,  1938,  R.  301,  304.  There  was  no 
rebuttal  of  Percus’  informed  and  unbiased  testimony,  and 
in  light  of  the  documents  there  could  not  be. 

The  company  ledger,  from  which  Vort  read  in  Court, 
shows  that  he  withdrew  $7,500  on  December  30,  193S.  R. 
597.  Ward  told  Vort  in  December  that  the  cash  bonuses 
had  been  authorized,  R.  664;  see  also  R.  719,  721.  At 
this  time  Vort  had  the  board  minute  of  December  27th, 
declaring  a  dividend  after  providing  for  bonuses.  He 
testified  that  he  withdrew  his  bonus  on  December  30th. 
R.  565,  573,  596-597,  600.  The  withdrawal  of  $7,500,  pre¬ 
cisely  the  same  amount  as  the  $7,500  cash  bonus,  cannot 
be  regarded  as  mere  coincidence.  It  is  explicable  only 
because,  as  the  documents  show,  the  $7,500  bonus  had  in 
fact  been  authorized  prior  to  December  27th,”  and  Vort 
bad  been  so  advised. 


55  The  withdrawal  by  Vort  of  his  “cash”  bonus  raises  yet  another 
roadblock  to  an  inference  of  conspiracy  from  the  fact  that  cross¬ 
appellants’  total  balance  with  the  company  in  February  1939,  was 
$45,000.  a  sum  nearly  equal  to  the  total  price  paid  for  their  shares. 
Had  Vort  not  withdrawn)  the  $7,500  in  December  31,  1939,  his 
individual  balance  in  February  would  have  been  some  $25,000,  R. 
600-601,  and  the  total  balance  of  Fred,  Ernest  and  Vort  would 
have  been  $52,000,  destroying  any  correlation. 
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There  were  in  fact  loans  by  Ernest  and  Vort  from  the 
company  in  February.  But  their  speedy  repayment  to 
the  company  points  up  the  utter  untenability  of  the  trial 
court’s  finding.  Ernest  had  received  a  “ special’ ’  or  cash 
bonus  of  $4,000  in  1937,  R.  6SS;  his  1938  cash  bonus  of 
$6,000  was  less  of  an  advance  over  1937  than  the  1937 
bonus  of  $4,000  represented  over  the  $1,500  bonus  of  1936, 
R.  6SS.  lie  had  been  first  invited  to  buy  shares  at  Trenton 
by  Fred  and  Vort,  supra ,  p.  45,  but  his  “percentage” 
bonus  of  $3,176  plus  his  “cash”  bonus  of  $6,000  left  him 
still  short  by  $623  of  the  $9,800  he  needed  for  his  49 
shares.  R.  797.  He  borrowed  this  $623  from  the  company 
and  repaid  it  by  check  in  July,  1939,  R.  689,  1074.  If  the 
Germans  were  “advancing”  their  own  moneys  to  Ernest 
in  the  shape  of  a  “cash  bonus”,  why  was  the  “advance” 
limited  to  $6,000,  why  was  the  bonus  not  made  $6,625? 
On  the  theory  of  the  court  below  immediate  repayment  by 
Ernest  of  $623  to  the  company  is  inexplicable.  The  ex¬ 
planation  is  furnished  by  the  contemporary  documents;  a 
bonus  of  $6,000  had  been  authorized  in  December  193S. 
The  borrowing  of  $623,  six  weeks  removed  in  time,  clinches 
the  fact  that  the  $6,000  cash  bonus  was  a  bona  fide  bonus, 
like  those  paid  in  prior  years,  not  manufactured  for  the 
Trenton  sale. 

In  the  same  way  Vort  w~as  $55  short  of  the  purchase 
price;  he  borrowed  $55  from  the  company  and  repaid  it 
in  March  1939.  R.  10S5,  665,  796.  The  Germans  were 
not  measuring  “cloaking”  participation  on  an  apothecary’s 
scales.  These  borrowings  are  only  one  more  reflection  of 
the  patent  fact  that  cross-appellants  were  laying  out  their 
own  moneys. 

All  this  is  corroborated  by  the  fact  that  Mahler’s  cable 
of  January  19,  1939,  R.  1232,  advised  Hollender  that  the 
crown  princes  “has  about  $50,000”,  contrasting  this  with 
the  “second  group”,  those  Hollender  could  “really  trust”, 
for  whom  “part  of  the  amounts  mentioned  by  you  can  be 
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used’’.  The  crown  princes  were  plainly  to  use  their  own 
$50,000.  Mahler  testified  that  he  knew  that  they  had  that 
much  available,  R.  310-311,  320.  This  was  how  Ward 
understood  it,  R.  390.  Such  a  contemporary  statement 
makes  no  sense  if  it  was  planned  by  the  Germans  to  ad¬ 
vance  $50,000  to  Yort,  Fred  and  Ernest.56 

In  sum,  the  evidence  plainly  shows  that  1)  the  1938 
cash  bonus  was  a  customary  bonus,  similar  to  those  paid 
in  1936  and  1937 ;  2)  it  was  plainly  authorized  in  the  com¬ 
munications  between  Hollender  and  Ward;  and  3)  it  was 
authorized  in  December,  nearlv  two  months  before  the 
Trenton  conference  when  cross-appellants  were  at  last  ad¬ 
vised  that  shares  would  be  sold  to  them.  These  facts 
utterly  demolish  the  finding  below  that  moneys 

“purported  to  be  paid  by  the  plaintiffs  consisted  of 
dividends  [plaintiffs  received  no  dividends  whatso¬ 
ever,  supra,  p.  31.]  and  bonuses  declared  nearly  two 
months  after  the  close  of  business  on  December  31, 
193S”.  R.  SO. 

Since  the  record  shows  that  cross-appellants  paid  for 
their  shares  with  their  own  moneys,  it  is  inconceivable, 
in  light  of  their  deep-rooted  animosity  toward  the  Ger¬ 
mans,  that  cross-appellants  would  have  used  their  own 
funds  to  protect  the  interests  of  their  antagonists. 

The  error  of  the  court  below  with  respect  to  the  “bo¬ 
nuses’’  springs  from  the  testimony  that  both  the  “per¬ 
centage”  and  “cash”  bonuses  first  appear  on  the  books 
of  the  company  as  “closing”  entries  after  the  end  of 
1938.  From  this  the  court  below  concluded  that  they 
were  first  declared  two  months  after  December  31,  1939. 


50  In  writing  to  Hollender  that  the  “friendly”  majority  would  con¬ 
trol  the  amount  of  dividends.  January  27,  1939.  R.  1238,  Ward  em¬ 
phasized  that  “the  holders  of  the  stock  should  be  permitted  to  re¬ 
ceive  a  generous  return  on  their  investment” ,  further  proof  that  the 
49%  at  least  were  investing  their  own  money. 
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This  finding  betrays  incomprehension  of  the  accounting 
data. 

“ Closing'’  entries  are  distinguished  from  “regular” 
entries  (which  are  made  regularly  and  contemporaneously 
with  the  transactions,  such  as  payment  of  salaries  or  the 
like),  in  that  they  are  made  after  the  close  of  the  year. 
This,  said  Fallon,  is  because  closing  entries  are  “based 
on  the  earnings  or  some  other  factors”  which  can  only 
be  “calculated  exactly”,  or  there  may  be  some  other  fac¬ 
tor,  when  data  for  the  whole  year  are  known.  Tr.  2269- 
2270  (unprinted).  There  is  of  course  no  necessary  corre¬ 
lation,  Fallon  conceded,  between  the  making  of  a  closing 
entry  by  a  bookkeeper  and  the  time  at  which  liability  ac¬ 
crues  or  authorization  of  payment  is  given.  R.  824,  822. 
The  trial  judge  himself  remarked  during  the  course  of 
the  trial  that  an  accountant’s  entry  cannot  affect  liability, 
R.  S21.  Had  the  significance  of  that  remark  stayed  with 
him,  he  could  not  have  found  that  the  percentage  bonuses 
were  “declared”  in  February.  The  government’s  “ex¬ 
pert”,  Fallon,  admitted  that  the  “ percentage”  bonuses 
were  “due  and  owing”  on  December  31, 1938,  Tr.  2257-2259 
(unprinted),  and  that  the  authorization  of  the  cash  bonuses 
might  have  been  made  in  December  1938,  even  though  the 
“closing”  entry  was  made  in  January  or  February.  R. 
822,  824.  He  also  conceded  that  the  cash  bonuses  which 
were  expressly  authorized  in  the  subsequent  year,  i.e., 
December  19,  1939,  appear  as  a  “closing”  entry  in  1940 
in  the  Basch  Co.  Journal,  R.  822-824,  i.e.  weeks  after  the 
authorization,  wdiich  proves  that  there  is  no  necessary 
correlation  between  the  time  when  a  bonus  is  recorded 
and  when  it  is  authorized. 

Were  there  an  equivocal  element  in  the  fact  that  the 
percentage  and  cash  bonuses  first  appear  as  “closing” 
entries,  the  finding  that  cross-appellants  used  “dividends 
Tin  fact  non-existent]  and  bonuses”  declared  in  February 
1939,  would  once  more  exhibit  the  court’s  repeated  and 
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grievous  error  “of  law”  in  resolving  every  doubt  in  a 
fraud-conspiracy  case  against  rather  than  for  the  cross¬ 
appellants.  The  error  is  compounded  by  the  evidence 
which  the  trial  judge  ignored,  namely,  the  subsisting  con¬ 
tract  whereby  the  percentage  bonus  accrued  at  the  year 
end  and  the  correspondence  between  Ward  and  Hollender 
approving  the  cash  bonuses  in  December. 

A  more  shocking  example  of  the  trial  court’s  unreflecting 
quickness  in  resolving  all  doubts  against  the  accused  ap¬ 
pears  in  the  record.  Vort  had  prepared  PI.  Ex.  75,  R. 
10S7,  a  summary  comparing  reserves  for  damages  and 
bad  debts  to  the  history  of  actual  losses  suffered.  R.  931. 
The  figure  for  “Actual  Allowances”  shown  for  1937  in 
PI.  Ex.  75  was  $62,150.  On  cross-examination,  Vort  was 
shown  a  figure  of  $65,101.76  appearing  in  the  company 
journal  for  that  period.  Since  the  summary  was  designed 
to  show  that  actual  losses  exceeded,  reserves,  the  disparity 
operated  to  cross-appellants’  disadvantage.  Nevertheless, 
because  of  the  conflict,  government  counsel  moved  to  strike 
the  exhibit.  R.  952.  Without  waiting  for  any  comment  on 
behalf  of  Plaintiffs,  the  court  said 

“T  think  it  should  remain  in  as  showing  possible 
falsification  of  the  account.  *  *  #  It  is  evidence  tending 
to  show  that”.  R.  952. 

On  redirect  examination  this  issue  was  quickly  explained 
from  the  books.  To  arrive  at  a  veracious  figure  of  actual 
sales  allowances,  Vort  had  subtracted  from  the  $65,101 
shown  in  the  journal  the  amount  of  $2,951.65  appearing  as 
a  credit  to  “sales”,  which  increased  the  “sales”  account, 
and  decreased  the  “Sales  Allowance”  account,  by  that 
amount.  When  the  $2,951.65  is  subtracted  from  $65,101.76, 
the  balance  in  round  figures  is  $62,150.  R.  957-958.  the 
figure  shown  in  Vort’s  summary.  The  adequacy  of  this 
explanation  was  unquestioned.  Yet  the  court  below,  with¬ 
out  vouchesafing  the  witness  an  opportunity  to  explain,  in¬ 
stantly  concluded  that  Vort  had  “falsified”  in  preparing 
testimony  for  the  court. 
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It  cannot  be  unduly  emphasized  that  fraud  can  never 
be  presumed.  It  requires  nothing  less  than  clear,  un¬ 
equivocal  evidence  to  prove  fraud,  not  evidence  which  is 
equally  consistent  with  either  honesty  or  deceit.  The  law 
“presumes  that  the  plaintiff  acted  honestly”,  and  one  who 
alleges  fraud,  or  that  a  sale  was  not  bona  fide,  has  the 
burden  of  proving  it.  See  discussion,  infra,  pp.  109-111. 

6)  The  Finding  that  Cross- Appellants  Agreed  to  a  Limi¬ 
tation  of  15%  on  Dividends  Is  Erroneous. 

The  court  below  found  that 

“As  a  further  protection  to  the  Germans,  it  was 
agreed  that  dividends  on  the  stock  should  be  limited 
to  15%  per  annum”.  R.  80. 

There  is  no  doubt  that  the  German  sellers  contemplated  a 
limitation  on  dividends  so  that  the  profits  would  not  be 
siphoned  off  by  the  management,  i.e.,  cross-appellants. 
Ward  wrote  Hollender  on  January  27,  1939,  R.  1238: 

“The  amount  of  dividends  to  be  declared  from  year 
to  year  could  of  course  be  controlled  by  virtue  of 
the  control  of  the  majority  of  the  stock.  That  is,  of 
course,  very  clearly  the  reason  that  such  control 
should  be  in  friendly  hands 

Let  us  put  to  one  side  the  fact  that  Vort,  Klein  and  Ernest 
flatly  stated  they  had  never  been  told  of  such  a  limitation, 
R.  112,  160,  207,  691,  and  that  no  amount  of  cross-examina¬ 
tion  could  shake  this  testimony.  R.  557,  611,  707.  Instead, 
let  us  turn  to  the  depositions  of  Ward,  Stevenson  and 
Mahler  taken  by  the  cross-appellees. 

Stevenson  could  only  recall  the  agreement  of  Ward  to 
the  15%  limitation,  R.  257,  not  of  Vort,  Fred,  Ernest,  or 
Klein,  R.  277.  Mahler  could  not  recall  the  concurrence  of 
Vort,  Fred  or  Ernest.  R.  321.  Ward  knew  that  Koch, 
Mahler  and  Stevenson  knew  of  the  15%  but  wasn’t  sure 
that  Vort,  Fred  and  Ernest  knew,  R.  394.  Klein  testified 
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he  wasn’t  told,  R.  207,  as  did  Lancaster,  R.  452.  Ward 
said  he  didn’t  speak  about  it  to  Klein;  he  couldn’t  say 
that  Schoenburg  spoke  to  Klein  or  that  Klein  accepted  the 
15%  percent  limitation,  R.  413.  Ward  testified  that  there 
was  no  need  to  obtain  the  agreement  of  Vort,  Fred  and 
Ernest  because  they  were  powerless  to  press  for  more 
than  15%  by  virtue  of  the  4-director  requirement.  R.  413, 
supra,  p.  51.57  Disclosure  of  the  15%  limitation  to  Vort, 
Fred  and  Ernest,  Ward  agreed,  would  have  provoked  need¬ 
less  acrimony  at  Trenton,  R.  413. 

Cross-appellee  sought  to  prove  that  there  was  a  15% 
limitation  because  in  1939  a  dividend  of  $15,000  was  de¬ 
clared.  Percus  testified  in  his  deposition  that  there  was 
no  discussion  of  a  15%  limitation  at  the  December  1939 
meeting.  R.  291.  And  Vort  wanted  a  bigger  dividend, 
R.  558,  and  was  not  advised  at  this  or  any  other  meeting 
of  a  15%  limitation,  R.  691.  Tr.  104.  Apart  from  this 
1939  dividend,  the  dividends  over  the  years  were  consider- 


37  Compare  Ward’s  subsequent  protest  to  Koch  about  the  bonus 
voted  to  the  management: 

“they  slipped  one  over  on  us.  *  *  *  You  are  quite  right  that  it 
takes  four  votes  to  pass  a  motion  on  the  board.  You  and  Jim 
and  I  can  block  anything  *  *  January  26,  1940,  R.  1129. 
With  reference  to  the  same  bonus,  Koch  wrote  Stevenson,  January 
25,  1940,  R.  1271-1272: 

“If  you,  George  Ward  and  myself  had  voted  against  the  addi¬ 
tional  bonuses,  no  action  could  be  taken  *  *  *.” 

He  added 

“Of  course,  the  good  will  of  Basch,  Vort  and  Nauen  is  more 
important  than  the  $4,500  *  # 

Contrast  this  with  the  statement  in  the  same  letter 

“ our  group  has  control  through  ownership  of  51  %  of  the  stock, 
which  Mr.  Schoenburg  so  strongly  insisted  upon.  We  can  there¬ 
fore  be  effective  in  acting  in  our  fiduciary  capacity ”. 

The  plain  implication  is  that  the  51%  had  to  exercise  their  “fidu¬ 
ciary  capacity”  against  the  49%  whose  “good  will”  had  to  be 
bought. 
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ablv  in  excess  of  15%. 58  Subsequent  correspondence  be¬ 
tween  Schoenburg,  Ward  and  Koch  respecting  the  15% 
limitation  was  not  communicated  to  Plaintiffs.  R.  855, 
referring  to  Def.  Ex.  158  (unprinted),  and  Tr.  2489-2490 
(unprinted),  referring  to  Def.  Ex.  159  (unprinted).  Thus 
the  finding  that  Plaintiffs  knew  of  a  15%  limitation  is 
without  support  in  the  record. 

7)  The  Finding  that  Cross-Appellants  Knew  of  the 
Conspiracy  Respecting  Thorer  &  Hollender  Is  With¬ 
out  Basis. 

The  court  below  found: 

“While  it  does  not  appear  that  the  plaintiffs  took  any 
part  in  the  cloaking  of  Thorer  &  Hollender,  yet  some 
of  the  directors  and  officers  of  Thorer  &  Hollender 
were  also  directors  of  the  same  company  of  which 
Vort  and  Hollender  were  directors.  It  is  difficult  to 
believe  that  they  were  not  cognizant  to  a  large  extent 
of  the  plan  to  cloak  Thorer  &  Hollender  and  to  know 
[sic]  that  their  fellow  directors  were  participating  in 
it.”  R.  81. 

The  trial  judge  found  it 

“incredible  that  the  Plaintiffs  were  not  aware  of 
what  was  going  on” 

though  he  repeated  that 

“they  were  not  participants  in  the  Thorer  &  Hol¬ 
lender  conspiracy.”  R.  86. 

Paul  Hollender  and  other  Germans  owned  all  the  stock 
of  Thorer  &  Hollender,  a  company  in  New’  York  devoted 
to  the  sale  of  furs.  Ward,  Koch  and  Mahler  were  di¬ 
rectors  or  officers  of  this  firm.  From  time  to  time  Hol¬ 
lender  wrote  Ward  and  Koch  respecting  his  desire  to 


58  They  were  $70,000  in  1940,  $60,000  in  1941,  nothing  in  1942, 
$40,000  in  1943,  $50,000  in  1944,  $50,000  in  1945,  $25,000  in  1946, 
$100,000  in  1947  and  $125,000  in  1948.  R.  1071. 
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transfer  his  Thorer  &  Hollender  shares  against  the  contin¬ 
gency  of  seizure  by  the  United  States  in  the  event  of  war. 
Whether  there  was  a  conspiracy  respecting  these  shares 
was  not  in  issue  in  this  case.  A  vast  amount  of  testimony 
bearing  on  this  issue  (almost  all  of  the  “conspiratorial”  let¬ 
ters  deal  with  the  cloaking  of  Thorer  &  Hollender,  not 
Basch  Co.),  including  the  settlement  and  dismissal  with 
prejudice  of  a  suit  to  recover  the  vested  shares  of  Thorer 
&  Hollender,  Def.  Ex.  264  (unprinted),50  was  introduced 
by  cross-appellee  over  the  repeated  objection  that  it  was 
inadmissible  against  cross-appellants  because  it  related  to 
a  separate  conspiracy  in  which  they  did  not  participate 
and  of  which  they  had  no  knowledge.  R.  779,  813,  816, 
850. 

To  begin  with,  the  finding  that  Vort  and  Hollender  were 
co-directors  is  wrong.  They  were  never  co-directors  of 
■any  company,  neither  of  Althor  nor  of  Basch.  See  note  24, 
supra.  Let  us  put  to  one  side  the  repeated  expressions 
of  distrust  and  even  of  lurking  dislike  by  Mahler,  Ward 
and  Koch  for  Vort  and  Fred,  which  make  it  “difficult  to 
believe”  that  they  would  have  confided  in  cross-appellants. 
Tt  is  truly  “guilt  by  association”  to  presume  that  cross- 
appellants  had  knowledge  of  a  Thorer  &  Hollender  con¬ 
spiracy  solely  because  they  sat  on  the  Basch  board  along 
side  of  men  who  were  also  directors  of  Thorer  &  Hol- 


39  A  settlement  and  dismissal  with  prejudice  of  a  suit  to  which 
the  defense  is  a  conspiracy  to  defraud  may  be  analogized  to  a  plea 
of  guilty.  Indeed  the  trial  judge  commented :  “In  other  words,  the 
plaintiffs  lost  the  case”.  R.  866.  It  is  reversible  error  to  admit  a 
plea  of  guilty  by  one  conspirator  in  a  subsequent  prosecution  against 
another  conspirator.  United  States  v.  HaU,  178  F.  (2d)  853  (C.A. 
2d,  1950).  Compare  the  rule  that  a 

“conviction  of  an  alleged  fellow’  conspirator  after  a  trial  is  not 
admissible  as  against  one  now  being  charged.  The  defendant 
has  a  right  to  have  his  guilt  or  innocence  determined  by  the 
evidence  presented  against  him,  not  by  what  has  happened  with 
regard  to  a  criminal  prosecution  against  someone  else”.  United 
States  v.  Toner,  173  F.  (2d)  140,  142  (C.A.  3d,  1949). 
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lender.1'0  More  important,  this  finding  flies  in  the  teeth 
of  a  mass  of  evidence  to  the  contrary.  Ward,  Mahler, 
Koch,  Stevenson  and  Percus  repeatedly  testified  that 
Yort,  Fred  and  Ernest  were  never  advised  or  consulted 
about  any  plans  dealing  with  Thorer  &  Hollender  and 
cross-appellants  were  never  employees  nor  shareholders 
of  Thorer  &  Hollender.01  There  is  not  a  single  letter  to 
or  from  Vort,  Fred  or  Ernest  respecting  a  sale  of  Thorer 
<&  Hollender.  The  former  government  investigator,  Bliss, 
testifying  for  cross-appellee,  said  that  he  found  not  a 
single  such  letter  in  all  the  files  of  Thorer  &  Hollender, 
Mahler,  Stevenson,  Ward  and  Percus  which  he  searched. 
R.  S95.  Miss  Williams,  Koch’s  secretary,  R.  926,  testified 
Koch  never  wrote  Vort,  Fred  and  Ernest  about  Thorer  & 
Hollender.  R.  927.  Respecting  the  Thorer  &  Hollender 
sale,  Hollender  wrote  Ward,  April  28,  1939,  that  the 
Swedish  purchaser  must  meet  Ward,  Koch  and  Mahler;  no 
mention  was  made  of  Vort,  Fred  and  Ernest.  R.  1127. 
The  repeated  and  uncontradicted  testimony  of  Mahler, 
Ward  and  Koch,  who  knew  of  Hollender ’s  plans  for 
Thorer  &  Hollender,  that  Vort,  Fred  and  Ernest  knew 
nothing  whatsoever  about  such  plans  should  alone  crush 
the  finding  that  because  Vort,  Fred  and  Ernest  sat  on 
the  board  of  Basch  with  men  who  also  sat  on  the  board 
of  Thorer  &  Hollender,  they  had  knowledge  of  a  con¬ 
spiracy  respecting  Thorer  &  Hollender. 


00  Contrast  this  finding  with  the  court’s  failure  to  give  effect  to 
the  testimony  of  Percus,  a  C.  P.  A.,  for  many  years  auditor  of 
Basch  Co.,  that  he  never  heard  Vort,  Fred,  or  Ernest 

“say  or  do  anything  after  the  Trenton  sale  which  led  [him] 
to  believe  that  they  were  holding  the  shares  for  the  former 
German  owners”.  R.  298. 

and  that  he  regarded  them  “as  the  actual,  beneficial  owners”.  Ibid. 

01  R.  258,  272,  297,  308,  315,  316,  352,  356,  378,  382,  384,  385,  389, 
404,  405,  420,  425,  437-438.  We  forbear  to  cite  the  corroborating 
testimony  of  Vort  and  Ernest. 
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Assume,  contrary  to  the  fact,  that  they  had  such  knowl¬ 
edge,  knowledge  alone  does  not  make  one  a  conspirator — 
participation  is  required.  Absent  participation,  Vort, 
Fred  and  Ernest  were  not  members  of  the  alleged  sepa¬ 
rate  conspiracy  respecting  Thorer  &  Hollender,  and  the 
voluminous  evidence  thereof,  as  the  court’s  finding  shows, 
was  patently  prejudicial  to  them.  The  decisions  are  ex¬ 
amined  at  pp.  107-10S  infra. 

8)  The  Fact  That  the  Sales  Price  Was  Lower  Than  the 
Value  of  the  Stock  Is  Not  a  Badge  of  Fraud 

'fhe  court  below  found  that 

“The  purported  price  for  the  sale  of  the  stock  was 
almost  insignificant  as  compared  with  its  real  value.” 
R.  82. 

The  price  of  $200  per  share  for  the  25%  sold  free  and 
clear  was  unquestionably  low.  But  these  shares  were  not 
vested.  As  to  them  the  low  price  was  therefore  not  a 
badge  of  fraud.  It  could  not  be  in  view  of  the  testimony 
that  Hollender  was  “forced”  to  sell  the  shares  at  a 
“sacrifice”  in  order  to  retain  the  indispensable  manage¬ 
ment  and  to  avoid  a  disclosure  to  the  Boycott  Committee 
of  the  then-existing  German  interest  that  a  breach  with 
cross-appellants  would  precipitate,  followed  by  ruin  of 
the  company.  Infra,  pp.  49,  72,  78.  There  could  be  no 
choice  between  total  ruin  and  the  sale  of  25%  of  the  com¬ 
pany  outright  at  a  low  price  to  the  indispensable  man¬ 
agement  in  order  to  preserve  the  rest.62 

The  low  price  for  the  20.4%  purchased  subject  to  an 
option  that  ran  for  15  years  at  a  repurchase  price  that 
iras  ovlg  107c  in  excess  of  the  purchase  price  carries  its 
explanation  on  its  face.  What  man  in  his  senses  would  pay 
$500  for  a  share  that  he  was  contractually  required  to  re- 


82  The  sale  of  corporate  shares  at  “bargain  prices”  to  manage¬ 
ment  is  a  commonplace.  R.  968. 
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sell  at  $220  at  any  time  during  the  ensuing  15  years? 
Halquist,  an  expert  investment  analyst,  R.  960-962,  983- 
984,  testified  that  earnings  were  of  “no  significance  at 
all”  in  light  of  the  fact  that  the  shares  sold  for  $200 
were  bound  for  15  years  under  the  option  calling  for  a 
re-sale  of  $220.  R.  986.  He  had  earlier  testified  that  be¬ 
cause  of  the  option  the  shares  had  hardly  any  market 
value.  R.  967-968.  Thus  the  investment  expert  fortified 

the  counsels  of  common  sense. 

« 

That  a  $220  price  was  the  “real  value”  of  the  optioned 
shares  is  indicated  by  the  realistic  appraisal  of  the  share¬ 
holders  themselves  in  the  heat  of  bargaining.  Twice  they 
showed  their  belief  that  an  optioned  share  was  not  worth 
nearly  so  much  as  a  free  share. 

The  cross-options  on  the  free  shares  executed  at  Tren¬ 
ton  provided  for  purchase  at  book-value  minus  15%. 
R.  1200.  Thereby  the  cross-appellants,  m  1939,  placed  a 
higher  value  on  the  free  shares  than  on  the  optioned  shares 
which  were  repurchasable  at  $220,  and  could  be  worth 
no  more  than  the  price  at  which  they  could  be  re¬ 
purchased.  R.  551-552.  History  compelled  the  German 
vendors  to  jettison  the  repurchase  option  in  December 
1940,  and  to  salvage  whatever  they  could.  But  this  was 
in  no  way  foreseen  in  February,  1939, 63  and  in  no  wise 
detracts  from  the  values  set  by  cross-appellants  in  pro¬ 
tecting  their  selfish  interests. 

An  even  clearer  contemporary  appraisal  of  the  effect 
of  the  options  was  made  by  the  shareholders  in  1941. 
After  terminating  the  repurchase  option  in  1940,  the 
shareholders  contemplated  replacement  of  the  Trenton 
cross-options  by  a  new,  n on-discriminatory  cross-the- 
board  option.  Tnfra,  pp.  98-99.  The  Trenton  cross-option 


63  On  January  27,  1939,  Ward  wrote  Hollender, 

"It  goes  without  saying  that  in  the  event  conditions  materially 
change  the  stock  would  ultimately  be  repurchased."  R.  1238. 
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price  was  $220;  in  this  new  cross-option  the  price  was 
upped  to  $500.  PI.  Ex.  21,  p.  4  (unprinted).  Thus  in 
1941  the  shareholders  once  more  recorded  their  belief 
that  the  shares,  worth  only  $220  while  subject  to  the  re¬ 
purchase  option,  were  worth  more  than  double  once  the 
repurchase  option  was  removed.  This  is  a  hard-headed, 
pocket-book  evaluation  of  how  the  option  affected  the 
value/'4  The  trial  court’s  finding  that  the  $200  price  of 
the  optioned  stock  “was  almost  insignificant  compared 
with  its  real  value”  exhibits  an  astonishing  oversight  of 
the  fact  that  the  vendors  could  repurchase  the  stock  over 
a  long  period  at  $220.  What  sensible  man  will  pay  $500 
for  a  share  he  must  resell  at  $220? 

Throughout,  cross-appellee  emphasized  the  earnings  of 
the  company.  But  the  earnings  depended  entirely  on  the 
skill  of  Yort  and  Fred.  Stevenson  testified  that  without 
Yort  and  Fred  the  business  would  “have  come  to  a  stand¬ 
still”,  R.  274:  Mahler  said  that  a  severance  of  Yort  and 
Fred  would  have  wrecked  the  company,  R.  322,  see  also 
R.  402:  Ward  testified  that  without  Yort  and  Fred,  the 
51%  group  were  “helpless”,  R.  349,  that  Fred  was  irre¬ 
placeable  and  the  trade  relations  of  Yort  invaluable,  R. 
391.  Klein  flatly  stated  that  he  bought  solely  in  reliance 
on  Fred,  R.  226,  that  Fred  was  the  backbone  of  the  busi¬ 
ness.  R.  199.  20S.  Stevenson  testified  that  the  value  of 
the  shares  depended  entirely  on  management,  R.  2S3.  See 
also  supra,  note  64.  Common  sense  tells  us  that  under 
these  circumstances  to  capitalize  the  earnings  is  merely 
to  capitalize  the  ability  and  skill  of  Yort,  Fred  and  Ernest. 


04  In  1942  Ward  wrote  Koch : 

"I  am  r.ot  willing  to  put  in  sufficient  money  as  would  be  neces¬ 
sary  to  keep  the  control  of  the  common  stock  as  it  is  [assuming 
an  issue  of  additional  stock]  and  I  doubt  also  if  Jimmie,  Mahler 
and  you  would  care  to  do  so.”  R.  1137-1138. 

This  is  an  informed  appraisal  by  an  insider.  It  reflects  the  haz¬ 
ardous  nature  of  the  business  and  its  complete  dependence  on  the 
“management”.  This,  not  “profits”,  was  the  key  to  value. 
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And  this  is  precisely  what  Halquist,  an  expert  investment 
analyst,  concluded,  namely,  where  a  company’s  growth 
is  due  largely  to  management’s  skill  and  trade  relations, 
a  sale  based  on  earnings  would  capitalize  the  earnings 
of  the  management.  And  he  likewise  testified  that  had 
the  management  paid  for  good  will,  they  would  have  been 
buying  what  they  already  had  (R.  986-987). 

9)  Miscellaneous  Findings 

a)  The  court  below  found  that  in  February,  1939,  the 
Basch  Co.  had  a  surplus  and  that 

“  There  was  no  real  need  for  the  Germans  to  go 
through  the  form  of  selling  the  stock  of  the  company 
when  they  could  have  taken  this  surplus  fund.”  R.  80. 

This  finding  shows  a  total  failure  to  grasp  the  situation. 
First  of  all,  cross-appellants  were  pressing  for  the  sale 
to  expel  the  Germans.  Second,  whether  the  Germans  de¬ 
sired  to  protect  themselves  against  the  boycott  committee 
or  to  defeat  later  seizure  by  the  United  States,  in  either 
case  it  was  at  least  necessary  for  them  to  go  through  the 
“form  of  selling  the  stock.”  Supra,  notes  31,  41. 

b)  The  court  below  found  that  prior  to  Trenton 
“Dividends  would  be  declared,  participated  in  by 
the  plaintiffs  as  directors  which  would  be  reloaned 
to  Herman  Basch  &  Co.,  and  eventually  pay  [sic]  it 
to  the  Germans  through  Thorer  &  Hollender  upon 
receiving  the  appropriate  permit  from  the  German 
government.”  R.  81.  [Basch  Co.  never  sought  nor 
obtained  permits  from  the  German  government.] 

The  Thorer  group  was  constantly  seeking  to  keep  its 
American  earnings  away  from  the  Nazi  regime;05  it  needed 

65  R.  331-332,  1096,  1279,  1285.  See  also  Def.  Ex.  79,  p.  1  (un¬ 
printed). 

The  government  treated  as  shameful  the  various  strategems  de¬ 
vised  by  Hollender  and  his  associates,  in  which  cross-appellants  had 
no  part,  to  keep  company  moneys  in  this  country.  In  1936-1939  it 
was  not  shameful  to  keep  American  money  from  pouring  into  the 
Nazi  war  machine. 
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permits  from  the  Nazi  authorities  to  disburse  the  divi¬ 
dends  Basch  Co.  was  paying  to  Althor,  which  held  the 
shares  of  Basch.  As  a  mere  holding  company,  Althor 
had  no  use  for  the  moneys.  Since  the  moneys  could  be 
usefully  employed  by  Basch  Co.,  Althor,  on  instructions 
from  Thorer  &  Co.,  with  which  cross-appellants  had  noth¬ 
ing  to  do,  R.  1280,  would  from  time  to  time  loan  the 
dividends  to  Basch  Co.,  PI.  Ex.  DJ-W  25  (unprinted). 
The  moneys  were  eventually  repaid  to  Thorer  &  Co. 
througii  the  instrumentality  of  Thorer  &  Hollender  be¬ 
cause  Yort  and  Fred  objected  to  sending  the  money  direct 
and  hoped  to  give  some  support  for  their  representation 
to  the  Boycott  Committee  that  no  money  was  going 
abroad.  R.  192-193,  307,  469.  "What  the  trial  court  ignored 
was  Vort’s  attempt  in  1938  to  cause  our  own  government 
to  clamp  down  on  all  remittances  to  German  firms  in  an 
effort  to  halt  the  remittances  to  Thorer  &  Co.  R.  105, 
193.  304,  510,  1167-1169.  Had  the  United  States  done  so, 
it  would  have  put  an  end  to  the  Thorer  &  Hollender 
remittances  to  Leipzig.  R.  105.  In  any  event,  the  fact 
that  one  subsidiary,  Althor,  loans  money  to  another, 
Basch,  at  the  request  of  the  parent,  Thorer  &  Co.,  and 
the  loan  is  repaid  to  the  parent,  since  all  concerned  know 
that  the  borrowed  funds  belong  to  the  parent,  is  scarcely 
evidence  of  “conspiracy”  to  defraud  the  United  States. 

e)  The  court  below  found  that 

“loans  standing  on  the  books  in  the  name  of  Thorer 
&  Company  were  changed  to  ‘sundry  loans’.  The 
name  of  Curt  Mahler,  known  to  be  an  officer  of 
Thorer  &  Hollender,  was  removed  from  the  books 
and  his  account  carried  as  ‘accrued  expenses’  and 
other  names”. 

Tt  will  be  recalled  that  the  Boycott  Committee  called  on 
the  company  for  a  conference  set  the  day  after  the  Tren¬ 
ton  sale.  R.  1246.  Appearance  on  the  books  of  substantial 
loans  from  Thorer  &  Co.  would  only  .give  rise  to  em- 
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barrassing  questions  by  the  Boycott  Committee  which  it 
was  best  to  avoid  in  view  of  prior  misrepresentations  as 
to  the  cutting  of  German  ties.  The  change  of  the  account 
due  Mahler  under  a  contract  of  employment 'to  “accrued 
expenses”60  was  repeatedly  explained  as  designed  to 
forestall  trade  jealousy  of  the  fact  that  Mahler  enjoyed 
special  privileges,  which  some  might  view  as  a  special 
rebate.67 

Let  us  put  aside  these  sensible  explanations.  Even  so, 
this  u'as  1939 ;  these  are  at  best  equivocal  acts,  scarcely 
the  sort  of  acts  on  which  to  base  a  finding  of  conspiracy 
to  defraud  the  United  States  after  the  outbreak  of  war 
nearly  three  years  later. 

d)  We  have  briefly  commented  on  the  statement  made 
by  government  counsel  during  his  summation  that 

“the  most  significant  thing  that  the  plaintiffs  did 
at  Trenton  *  #  is  that  they  signed  all  the  docu¬ 
ments” 

and 

“took  their  stock  from  the  vendor,  the  Bosch  Holdr¬ 
ing  Company ,  -whom  they  knew  personally  had  no 
interest  in  this  situation.”  R.  999. 

Stevenson  explained  that  the  sale  at  Trenton 


06  Halquist,  an  expert  accountant,  testified  that  it  was  entirely 
proper  to  accrue  liability  under  a  contract  as  “accrued  expenses.” 
R.  987. 

07  Mahler  was  a  director  and  manager  of  Thorer  &  Hollender,  a 
fur  dealer  whose  skins  were  processed  by  Basch  &  Co.  Competitors 
of  Thorer  &  Hollender  who  also  processed  furs  with  Basch  would, 
of  course,  have  protested  violently  against  any  special  rebates  to 
Thorer  &  Hollender.  On  March  24,  1939,  Koch  wrote  Hollender,  R. 
1126,  that  at  Trenton  Mahler  took  his  shares  in  the  names  of  Koch 
and  Stevenson  as  nominees 

“so  that  his  name  would  not  appear  as  a  stockholder.  This  was 
thought  best  for  reasons  in  the  fur  trade  *  * 

See  also  R.  255,  530,  533,  913-914. 
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“was  put  through  the  Basch  Holding  Company,  Inc. 
*  *  *  so  that  the  statements  which  had  been  made  to 
the  Boycott  Committee  and  to  the  trade  could  be 
substantiated  in  case  we  were  called  again  before  the 
Boycott  Committee.’ ’  R.  251. 

A  fictitious  certificate  had  been  made  out  in  January 
1939,  dated  1936,  and  showing  the  transfer  of  all  the 
Althor  shares  from  Thorer  &  Co.  to  the  Basch  Holding 
Co.,  to  be  shown  if  need  be  to  the  Boycott  Committee, 
supra ,  p.  40.  To  avoid  Committee  questioning,  it  was 
therefore  necessary  to  have  a  further  transfer  from  Basch 
Holding  Co.  to  the  purchasers  at  Trenton.  A  certificate 
running  directly  from  Thorer  &  Co.  to  the  purchasers 
would  have  discredited  the  earlier  representations  that 
Thorer  &  Co.  was  out.flS 

Everybody  concerned  knew  that  Thorer  &  Co.  had  re¬ 
mained  the  real  and  beneficial  owner  of  the  Althor  shares 
despite  the  pseudo  “1936”  certificate  issued  in  1939  to 
Basch  Holding  Co.  R.  186,  202,  203.  When  the  con¬ 
sideration  was  paid  at  Trenton  to  Basch  Holding  Co., 
which  immediately  paid  it  over  to  Thorer  &  Co.,  R.  1061, 
228,  37S,  the  purpose  was  simply  not  to  undo  the  effect 
of  earlier  representations  to  the  Boycott  Committee  of 
ron-Oerman  ownership,  and  additionally  to  make  sure 
that  the  chain  of  title  of  record  was  clear.  R.  203,  352. 
This  “most  significant  thing” — that  cross-appellants  took 
title  from  a  recognized  bare  nominee  who  at  once  remitted 
the  consideration  to  the  beneficial  owner — is  a  slender 
reed  on  which  to  hang  a  conspiracy  case. 


6*  Cross-appellee  recognized  the  weight  of  such  considerations 
when  it  suited  his  purpose.  Commenting  on  the  cognate  appoint¬ 
ment  of  Ernest  as  Basch  director  in  1937  as  “window  dressing"  for 
the  Boycott  Committee,  R.  717,  government  counsel  said 

“As  a  matter  of  fact.  Dr.  Nauen,  wouldn’t  it  have  destroyed 
the  value  of  putting  you  in  as  window  dressing  to  have  the 
German  owners  appear  at  those  directors’  meetings  in  the 
minutes ?”  R.  721. 
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10)  Abuse  of  Conspiracy  Dragnet  Illustrated  by  In¬ 
clusion  of  Lancaster 

The  case  of  Lancaster  illustrates  how  far  afield  the 
trial  court  went  in  drawing  inferences  of  conspiracy.  The 
trial  court  erroneously  placed  him  at  the  January  17-19, 
1939,  conference  (R.  79,  see  R.  1105  for  Stevenson’s  con¬ 
temporary  list  of  conferees),  and  named  him  as  the  per¬ 
son  for  whom  Stevenson  acted  as  “nominee”  at  Trenton 
in  making  an  “ostensible”  payment  for  the  shares. 
R.  79-SO.  And  the  trial  court  mistakenly  concluded  that 
Lancaster  lied  to  the  Boycott  Committee.  R.  995. 

Counsel  for  the  government  recognized  in  his  summa¬ 
tion  that  Lancaster  was  not  at  Trenton,  never  saw 
any  documents  about  the  matter,  got  all  his  information 
secondhand,  and  as  a  matter  of  fact,  did  not  actually 
know  most  of  the  Trenton  participants,  R.  999;  R.  454- 
455.  Lancaster,  partner  for  30  years  in  one  of  America’s 
notable  law  firms,  Shearman  &  Sterling  of  New  York, 
met  Hollender  in  1932  on  legal  business,  turned  him  over 
at  once  to  Stevenson,  and  saw  him  onlv  once  or  twice 
thereafter,  R.  449.  The  first  he  knew  of  the  shares  he 
purchased  was  when  Stevenson  returned  from  Trenton 
and  told  him  that  he  had  been  paid  a  retainer  in  advance, 
had  purchased  therewith  35  shares,  and  allocated  17  to 
Lancaster,  R.  254,  450,  458.  Neither  retainers  in  advance 
nor  repurchase  options  in  closed  corporations  were  un¬ 
usual  in  Lancaster’s  experience,  R.  450-451;  the  sum  of 
$3,400  was  relatively  insignificant  to  Lancaster  and  he 
paid  little  attention  to  the  shares  thereafter.  R.  450.  He 
did  not  know  of  the  cross-options,  R.  457,  and  did  not 
participate  in  the  negotiations  for  termination  of  the  re¬ 
purchase  option.  R.  458.  Nevertheless,  riding  high  on 
guilt  by  association,  cross-appellee  vested  the  proceeds 
of  the  shares  he  sold  to  Vort  in  1943,  R.  454.  The  court 
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concluded  that  Lancaster  betrayed  his  country*  for  a  paltry 
$3,400 ! 09  Of  such  staff  is  this  conspiracy  case  woven ! 70 

Conclusion 

Why,  it  may  be  asked,  was  it  necessary  for  the  Ger¬ 
mans  to  sell  to  Vort  and  Fred  at  all,  under  these  circum¬ 
stances?  To  this  there  are  several  simple  answers.  First, 
it  was  repeatedly  testified,  Fred  and  Vort  were  indispen¬ 
sable  to  the  company,  not  alone  because  of  their  know-how 
and  trade  relations,  supra,  p.  72,  but  because  representa¬ 
tions  had  been  made  to  the  Boycott  Committee  that  the 
Basch  interests  held  the  shares.  Supra ,  p.  37.  Were  Vort 
and  Fred  to  sever  their  interests  with  the  company,  were 
Schoenburg  to  hunt  for  replacements,  the  fat  would  have 
been  in  the  fire  and  the  whole  business  would  have  been 
destroyed.  R.  402.  The  Germans  simply  had  to  come  to 
terms  with  Vort  and  Fred.  There  was  still  another  rea¬ 
son:  under  the  1932  agreement,  the  Thorers  could  make 
no  disposition  of  their  shares  without  the  consent  of  the 
Basch  estate,  and  such  consent  would  of  course  not  be 
forthcoming  to  a  sale  that  left  Fred  and  Vort  high  and 
dry.  R.  286,  333-334,  429;  PI.  Ex.  DJ-W  581,  par.  11  (un¬ 
printed).  Ward  cabled  Hollender  of  this  on  January  16, 
1939,  R.  1103,  and  Otto  Nauen  acknowledged  the  advice  by 
letter  of  the  same  date,  R.  1225.  Hence  the  Germans  and 
their  American  representatives  made  the  best  of  a  bad 


60  On  summation,  it  was  argued  that  “to  hold  that  the  plaintiffs 
are  conspirators,  you  have  to  hold  Lancaster  to  be  a  conspirator, 
and  I  submit  that  it  is  inconceivable. 

The  Court:  I  do  not  think  it  is  inconceivable  at  all.”  R.  1001. 

70  Judge  Learned  Hand  adverted  to  the  “great  oppression”  in¬ 
herent  in  the  practice  of  sweeping  “within  the  dragnet  of  conspiracy 
all  those  who  have  been  associates  in  any  degree  whatever  with  the 
main  offenders.”  United  States  v.  Falcone,  109  F.  (2d)  579,  581 
(C.  A.  2d,  1940) ;  aff’d  311  U.  S.  205  (1940). 
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bargain.  They  were  “forced”  to  “sacrifice”  25%  of  the 
shares  free  and  clear  at  a  low  price,  supra,  pp.  49-50;  they 
kept  “control”  through  the  51%,  and  by  an  escrow  sought 
to  insure  that  the  option  on  the  20.4%  sold  to  cross-appel¬ 
lants  would  be  honored.  In  this  they  were  frustrated  by 
history  as  we  now  shall  show. 


n 

Cancellation  of  the  Repurchase  Option  on 
December  13,  1940 

On  December  13,  1940,  the  option  held  by  Thorer  &  Co. 
for  repurchase  of  the  shares  was  cancelled  by  an  agree¬ 
ment  in  writing.  R.  1028-1029.  The  court  below  erro¬ 
neously  found  that  the  cancellation  was  fictitious.  R.  83 
We  shall  show  that  this  and  the  subsidiary  findings  are 
untenable. 

1)  The  court  below  found  that 

“The  conspirators  were  evidently  concerned  about 
the  extension  of  the  freezing  controls  and  discussed  a 
method  of  getting  rid  of  the  German  repurchase 
options  executed  at  Trenton.  #  *  *  This  purported 
cancellation  was  gone  through  evidently  to  prevent 
the  seizure  of  the  stock  by  the  United  States,  it  being 
apparent  that  the  United  States  and  Germany  were 
near  to  the  breaking  off  of  their  relationship  and  re¬ 
sulting  war.”  R.  82-83. 

Let  us  see  how  “apparent”  it  was  in  the  Fall  of  1940 
that  the  United  States  and  Germany  were  “near  to  *  *  * 
war.” 

In  mid-October  1940,  President  Roosevelt  said  at  Akron 

“T  am  confident  that  in  the  future  we  shall  be  able 
to  avoid  being  brought  into  war  through  attack  by 
somebody  else  on  the  Americas.”  New  York  Times, 
October  13,  1940,  Section  E-2,  col.  1. 
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On  October  31,  1940,  President  Roosevelt  said  at  Boston: 

“I  have  said  this  before,  but  1  shall  say  it  again  and 
again  and  again.  Your  boys  are  not  going  to  be  sent 
into  any  foreign  wars.”  New  York  Times,  October 
31,  1940,  p.  1,  col.  8;  p.  14,  col.  3. 

On  October  30,  our  Ambassador  to  England,  Joseph  Ken¬ 
nedy,  said  that  he  “sees  no  war  involvement”  and  de¬ 
clared  that  the  United  States  could  not  be  drawn  into 
war  “at  any  stage  or  under  any  conditions.”  New  York 
Times,  October  30,  1940,  p.  S,  col.  3.71  Nevertheless,  to 
the  trial  court  it  was  “apparent”  in  1951  that  we  were 
near  war  with  Germany  in  December,  1940,  and  it  should 
have  been  equally  “apparent”  to  cross-appellants  in 
December,  1940.  To  sustain  his  findings  is  to  punish 
men  for  lacking  the  wisdom  of  hindsight. 

There  is  not  a  scintilla  of  evidence  in  the  record  to 
show  that  cross-appellants  entered  into  the  cancellation 
agreement  to  forestall  war  seizure,  or  that  anybody  com¬ 
municated  with  them  about  such  possibilities.  To  the 
contrary,  we  shall  show  that  then  as  always  both  the 
51%  group  and  Hollender  completely  excluded  cross¬ 
appellants  from  their  counsels  and  presented  them  on 
December  11,  1940,  with  a  cut  and  dried  cancellation  pro¬ 
posal.  As  usual,  none  of  the  antecedent  correspondence  be¬ 
tween  Hollender  and  the  51  percenters  was  communicated 
to  cross-appellants  for  reasons  that  appear  on  the  face 
of  the  documents. 


71  The  situation  was  not  appreciably  different  in  mid-December 
when  the  option  was  terminated,  as  is  made  clear  by  the  following 
lead  story  in  “Newsweek”  of  December  16,  1940,  p.  15: 

“For  Americans  last  week  the  war  seemed  to  be  standing  as  still 
as  Joshua’s  sun.  *  *  *  Most  Congressmen,  like  their  constituents, 
were  home  shopping  for  Christmas  gifts.  The  President  *  *  *  was 
somewhere  in  the  Caribbean.  Americans  generally  seemed  to  have 
welcomed  Pope  Pius  XII’s  call  for  a  Christmas  truce — and  forth¬ 
with  called  one  on  worrying.” 
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On  November  8,  1940,  Ward  wrote  Koch  that  a  cable 
had  been  sent,  presumably  to  Hollender: 

“previously  remitted  all  that  is  due  stop  further 
remittances  can  only  be  made  for  commissions'  on 
goods  not  yet  arrived  or  for  sale  option .”  R.  1262; 
see  also  R.  279. 

Thus,  the  Thorer  need  for  funds  was  an  impelling  factor 
of  the  option  cancellation.72 

The  earliest  mention  of  cancellation  of  the  repurchase 
option  is  contained  in  a  letter  from  Koch  to  Stevenson 
on  October  26,  1940.  R.  1261.  Koch  adverts  to  conversa¬ 
tions  between  Ward  and  Mahler,  a  letter  from  Ward,  and 
mentions  Stevenson’s  proposal  that  the  51%  group  pur¬ 
chase  the  option  and  “keep  it  alive.”  This  proposal, 
Koch  wrote,  would  pose  difficulties.  He  suggested  instead 
that  since  the  cancellation 

“would  release  125  shares  of  stock  to  Paul  [Vort], 
Fred  and  Ernest  •  #  *  for  this  reason  they  be  re¬ 
quested  to  supply  the  $ 25,000  or  whatever  figure  would 
be  paid  to  secure  the  cancellation  of  the  option.” 

Thereby  Koch  confirms  that  the  sale  and  repurchase 
option  were  bona  fide  as  far  as  cross-appellants  were 
concerned.  Cancellation  would  completely  release  their 
shares.  They  were  to  be  burdened  with  the  entire  cost 
of  cancellation  precisely  because  the  release  was  real  as 
to  them. 

Mahler  too  saw  that  cancellation  would  completely  free 
the  shares  of  cross-appellants.  On  November  20,  1940, 
Ward  wrote  Koch,  R.  1262,  that  Mahler  opposed  termvna- 


72  Koch  wrote  Ward  on  November  25,  1940,  R.  1263 : 

“*  *  *  evidently  Otto  and  Paul  are  pretty  worried.  Apparently 
now  he  [Hollender]  needs  $70,000  instead  of  the  original  $30,- 
000  and  then  $40,000.” 

The  government  stated  that  the  “cables  show  *  *  *  that  Hol¬ 
lender  needed  more  money.”  R.  1000. 
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tion  of  the  option  because  Vort  and  Fred  would  get  a 
larger  interest  in  the  company,  thereby  unmistakably  in¬ 
dicating  that  as  far  as  Vort  and  Fred  were  concerned, 
release  of  the  option  would  mean  that  Vort  and  Fred 
would  hold  completely  free  shares.  AVard  commented 
that  the  option  was  useless  in  any  event, ^  and  Mahler 
testified  to  the  same  effect,  Tr.  689  (unprinted). 

Koch  wrote  AVard  on  November  22,  R.  1263,  that  lie, 
like  Mahler,  did  not  like  to  see  the  interests  of  Paul  and 
Fred  enlarged,  but  that  it  was  unavoidable.  He  sug¬ 
gested  that  the  termination  of  the  option  might  be  used 
as  an  inducement  to  A'ort  and  Fred  to  trade  for  con¬ 
tinuance  of  the  rebate  to  Thorer  &  Hollender  (it  was 
$43,000  in  1938,  R.  948),  which  A"ort  and  Fred  consistently 
opposed.  R.  1129-1130.  See  infra,  p.  92.  If  Vort  and 
Fred  were  the  tools  of  Hollender,  if  termination  of  the 
option  was  to  be  a  sham,  ichy  was  inducement  to  a  trade 
necessary ?  They  should  have  been  ready  without  induce¬ 
ment  to  further  Hoi  lender’s  interests  in  Thorer  &  Hol¬ 
lender.  Patently,  cross-appellants  had  not  been  consulted 
up  to  this  point,  as  Mahler  conceded.  R.  407-408,  see 
also  R.  S59. 

Koch  now  cabled  Hollender  recommending  a  sale  of 
the  option.  R.  1282.  But  the  Germans  apparently  were 
unwilling  to  release  the  opti-on.  to  cross-appellants  and 
would  go  only  so  far  as  to  sell  it  to  AVard,  Koch  and 
Stevenson.  R.  1264,  November  29,  1940;  R.  361,  408.  As 
late  as  December  8,  Hollender  cabled  to  AVard  the  sug¬ 
gestion  that  the  20.4%  optioned  shares  held  by  cross¬ 
appellants  should  be  bought  by  “friends”  with  the  “help 
of  loan  on  51%. ”  R.  1264.  AVard  reassured  Hollender 


73  “I  don’t  know  w’hat  good  this  option  is  anyway.  Under  existing 
circumstances,  it  could  never  be  exercised  *  *  *  because  there 
wouldn’t  be  any  business,”  R.  1262,  because  of  pronounced  anti- 
Nazi  feeling  in  the  fur  trade. 
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on  December  9,  1939  that  the  “ present  distribution-  shares 
will  not  be  changed  by  cancellation,  ’ ’  R.  1265.  In  other 
words,  the  51%  would  still  remain  in  control.  The  re¬ 
assurance  was  necessary  only  because  the  cancellation 
would  irrevocably  free  the  20.4%  from  the  option.  None 
of  the  correspondence  to  or  from  Hollender  was  ever 
communicated  to  cross-appellants,  and  it  is  self-evident 
that  cross-appellants  were  not  advised  of  the  foregoing 
letters  and  cables.74  Klein  first  learned  of  the  proposed 
cancellation  and  price  at  the  hotel  meeting  of  December 
9th,  R.  242;  cf.  R.  259.  It  was  at  this  same  meeting  that 
Yort  first  heard  of  the  price.  R.  609;  see  R.  617-618. 

The  court  below  found  that 

“The  plaintiffs  deny  participating  in  these  negotia¬ 
tions  but  they  took  the  benefit  of  them  when  the  re¬ 
sult  of  the  negotiations  was  disclosed.”  R.  83. 

How  can  an  adverse  conclusion  be  drawn  from  the  fact 
that  cross-appellants  agreed  to  pay  part  of  a  cancellation 
price  that  they  were  told  was  negotiated  out?  The  court’s 
inference  is  the  more  unreasonable  because,  as  we  shall 
show,  an  unfair  share  of  the  cancellation  price  was  in 
fact  thrust  upon  the  cross-appellants  over  their  vigorous 
protest.  Infra,  pp.  84-86. 

2)  The  court  below  erroneously  found  that 

“The  Germans  could  have  exercised  their  option,  de¬ 
clared  a  dividend  to  reimburse  themselves  and  made 
a  large  profit  on  the  transaction.”  R.  83. 

Nothing  could  be  further  from  the  facts.  The  option 
was  by  its  express  terms  not  exercisable  prior  to  Decem- 

74  In  his  summation  counsel  for  cross-appellee  admitted  that 
“only  three  of  the  parties  actually  negotiated  with  Hollender.  Those 
three,  apparently,  were  Ward,  Mahler  and  Koch.”  Tr.  3551  (un¬ 
printed)  ;  see  R.  368.  Cross-appellants,  the  government  conceded, 
“never  talked  to  Hollender.”  R.  1000.  Compare  Ward  to  Stevenson, 
December  4,  1939,  Def.  Ex.  152  (unprinted)  preparing  him  for  meet¬ 
ing  with  Koch  and  Ward. 
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ber  31,  1942.  R.  1149.  And  Schlotterer,  who  was  the 
Nazi  guiding  spirit  on  German  assets  abroad,  testified 
that  he  would  not  in  December,  1940,  have  allowed  Hol- 
lender  to  have  the  dollar  exchange  needed  for  exercise 
of  the  option.  R.  874- 

Indeed,  the  Germans  were  fortunate  to  salvage  as 
much  as  they  did.  Even  after  1942,  their  option  would 
suffer  from  three  defects:  1)  Its  exercise  would  in¬ 
flame  a  hostile  Jewish  fur  trade.  Vort  said  at  Trenton, 
R.  160,  as  Stevenson,  Mahler  and  Ward  testified,  R.  27S, 
311,  345,  350,  that  the  Germans  would  never  come  back 
for  this  reason.  Vort  also  contemporaneously  expressed 
the  view  to  Percus.  R.  298.  2)  Freezing  control  might 
prevent  any  salvage  by  barring  the  remittance  of  the  can¬ 
cellation  price  to  Germany.  3)  The  Germans  well  knew 
that  the  option  would  be  seized  upon  the  outbreak  of 
war.  See  R.  32S.  In  that  event  the  Thorers  would  lose 
everything. 

3)  Cross- Appellants’  Protest  Against  Paying  Unfair 
Portion  of  Cancellation  Price  Shows  They  Paid 
Their  Own  Money 

The  court  below  found  that 

“It  is  significant  that  the  plaintiffs  were  supposed 
to  have  paid  their  proportion  of  the  whole  based  not 
only  on  their  optioned  stock  but  on  their  shares 
which  were  free  from  any  option.”  R.  83. 

Onlv  a  court  oblivious  to  the  record  could  have  used  the 
word  “supposed.”  The  record  shows  that  cross-appel¬ 
lants  were  compelled  to  pay  for  release  of  the  repurchase 
option  a  sum  measured  by  both  their  free  and  optioned 
shares.  R.  614,  158,  692.  Proof  is  furnished  by  dividing 
the  optioned  shares  held  by  each  into  the  amounts  each 
paid  to  terminate  the  repurchase  option  as  shown  at  R. 
1 266.  Vort  and  Fred  each  held  39  optioned  shares,  supra. 
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p.  3;  each  paid  $11,392,  or  $292  per  share.  Ernest 
held  24  optioned  shares  and  paid  $6,272,  i.  e.,  $261  per 
optioned  share.  R.  693.  By  contrast,  Ward  and  Koch 
held  95  optioned  shares  and  contributed  $12,160  or  $128 
per  share.  Stevenson  likewise  paid  $12S  per  share,  namely 
$8,320,  for  the  65  shares  in  his  name.  (The  respective 
holdings  are  shown  in  Def.  Ex.  236A,  unprinted).  When 
the  total  amounts  paid  by  each  of  the  cross-appellants  are 
divided  by  both  their  optioned  and  free  shares,  the  re¬ 
purchase  price  is  $12S  per  share,  precisely  the  amount 
paid  by  Ward,  Koch  and  Stevenson  on  their  optioned 
shares.75 

Now  for  the  ‘‘significance”  of  this  payment  which  once 
again  eluded  the  court  below.  Koch  testified  that  cross¬ 
appellants  “put  up  an  awful  kick”  against  the  attempt  to 
measure  their  contribution  to  the  cancellation  price  by 
their  free  as  well  as  optioned  shares,  R.  436.  Stevenson 
testified  that  Vort  was  “incensed”  at  this  demand,  R.  260; 
Ward  said  that  there  was  an  extended  argument  and  that 
there  were  great  difficulties  with  Vort  on  this  score,  R. 
359,  362,  as  well  as  with  Ernest,  See  also  R.  159,  609,  705, 
753.  Finally,  because  of  their  desire  to  hold  all  their 
shares  free  and  clear  and  because  they  realized  that  the 
German-held  option  posed  a  continuing  threat  to  the  busi¬ 
ness  and  hence  to  their  free  shares  as  well,  cross-appel¬ 
lants  consented  to  contribute  to  the  cancellation  price  as 
measured  by  both  their  free  and  optioned  shares.  R. 
159,  753. 

Ernest  testified  it  was  wrell  worth  it  to  rid  his  free 
shares  of  the  cloud  resulting  from  the  option.  R.  693. 
Thus  the  51%  loaded  a  major  share  of  the  burden  of 


75  In  making  such  calculation  it  is  to  be  noted  that  the  total 
amount  paid  was  $64,000  of  which  included  $1,000  for  expenses,  R. 
1266.  The  figure  of  $168  per  share,  sometimes  mentioned,  is  ar¬ 
rived  at  by  dividing  the  total  payment  of  $63,000  by  the  375  op¬ 
tioned  shares. 
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releasing  the  option  on  the  cross-appellants.  It  is  in¬ 
comprehensible  why  cross-appellants  should  have  been  re¬ 
quired  to  pay  tico  and  one-hcdf  times  as  much  for  the  re¬ 
lease  of  their  shares  as  the  51%  group  paid  for  the  re¬ 
lease  of  theirs,  if  the  money  paid  for  the  release  came  out 
of  the  pockets  of  the  Thorer  group.  The  reason  for  the 
disparity  was  spelled  out  by  Koch  at  the  outset.  Writing 
to  Stevenson  on  October  26,  1940,  he  commented  respect¬ 
ing  the  proposed 

“cancellation  of  the  options.  This  would  release  125 
shares  of  stock  to  Paul,  Fred  and  Ernest  and  for  this 
reason  they  be  requested  to  supply  the  $25,000  or 
whatever  figure  would  be  paid  to  secure  the  cancella¬ 
tion  of  the  option.”  R.  1261. 

All  of  the  correspondence  between  the  51%  group  and 
Hollender  prior  to  the  cancellation  shows  an  acute  reali¬ 
zation  that  termination  of  the  option  meant  a  complete 
surrender  to  cross-appellants  of  the  shares  held  by  them. 
Since  the  optioned  shares,  if  the  option  was  terminated , 
would  be  worth  more  than  $200,  cross-appellants  were 
compelled  to  pay  more  in  the  shape  of  an  undue  propor¬ 
tion  of  the  cancellation  price.  Their  prolonged  struggle 
against  a  payment  measured  by  the  free,  unoptioned 
shares,  would  be  senseless  if  they  were  merely  using  Hol¬ 
lender  money. 

4)  The  court  below  erroneously  found  that 

“This  cancellation  was  largely  paid  for  by  dividends 
and  as  the  Germans  really  controlled  the  company 
and  they  had  money  available,  the  Germans  really 
went  through  the  form  of  selling  their  stock  for  their 
own  money.”  R.  82. 

It  is  true,  as  the  court  found,  that  a  dividend  of  $64,000 
was  declared  by  Basch  &  Co.  and  that  the  American 
shareholders  employed  this  dividend  to  pay  for  the  can¬ 
cellation.  But  until  the  option  was  exercised  the  share¬ 
holders  had  a  right  to  declare  dividends,  and  the  divi- 
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dends  so  declared  were  their  own  money.  The  Germans 
could  lay  no  claim  thereto.  R.  210,  279.76  Hollender  was 
told  on  November  3,  1940,  that  no  moneys  were  “due” 
from  Basch,  that  he  would  have  to  sell  the  option  to  ob¬ 
tain  further  funds.  R.  1262,  quoted  supra,  p.  81. 

The  court  made  hash  of  its  finding  that  the  cancella¬ 
tion  was  “largely  paid  for  by  dividends”  by  its  erroneous 
subsidiary  finding,  that  the  payment  included  $49,000 
owed  to  Thorer  &  Co.  The  court  found  that  in  the  $63,- 
000  paid  for  the  cancellation 

“there  was  the  sum  of  $40,000,  which  Paul  Hollender 
had  sent  over  to  hide  from  his  government  and  had 
been  hidden  by  Basch  &  Co.  and  carried  as  a  loan  to 
Thorer  &  Hollender;  $9,000  of  Hollender’s  money  was 
also  concealed  in  Basch  &  Cc.”  R.  82. 

The  finding  is  demonstrably  wrong.  On  December  10, 
1940,  Hollender  sent  a  cable  to  Ward  accepting  the  offer 
of  $63,000  for  the  cancellation  and  stating  his  understand¬ 
ing  that  the  $63,000 

“contains  Nine  Thousand  Dollars  Additional  to  25,- 
216.86  cents  in  settlement  of  sale  O’Toole  account  to 
Pomatum  [cable  name  for  Thorer  &  Hollender].”  R. 
1266. 

O’Toole  was  the  manager  of  Chapal  Freres’  Brooklyn 
factory,  Chapal  being  owned  in  turn  by  Thorer  &  Co. 
R.  853.  Apparently  Hollender  thought  Chapal  had  an 
“account”  or  claim  against  Thorer  &  Hollender.77  Ap- 

70  Under  New  Jersey  law  which  governs,  Basch  being  a  New  Jer¬ 
sey  corporation,  “a  dividend  declared  on  corporate  capital  stock  dur¬ 
ing  the  pendency  of  a  mere  option  to  purchase  the  shares  inures  to 
the  transferor.”  Martindell  v.  Fiduciary  Counsel,  30  A.  (2d)  281, 
284  (N.  J„  1943). 

77  Earlier,  on  December  8,  1940,  Hollender  had  cabled  Ward  about 
the  contemplated  "sale  of  claim  to  pomatum”  "which  presume  poma^ 
tum  carries.”  Def.  Ex.  153  (unprinted).  In  other  words,  this  was 
a  claim  against  Thorer  &  Hollender,  which  was  to  be  “sold”  to  it. 
Cf.  R.  854.  This  German  “cablese”  probably  means  Thorer  &  Hol¬ 
lender’s  debt  would  be  discharged. 
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parently,  too,  Hollender,  wished  the  $63,000  to  include 
the  settlement  of  this  “account.”  Ward  testified  that  he 
did  not  tell  Vort,  Fred  and  Ernest  that  the  price  of  the 
cancellation  included  discharging  a  debt  of  Thorer  & 
Hollender  to  Hollender.  R.  409;  see  R.  626.  Their  fight 
against  allocation  of  the  cancellation  price  to  the  free 
shares  shows  that  they  would  have  bitterly  fought  any 
attempt  to  saddle  them  with  payment  of  a  Thorer  & 
Hollender  debt  to  Thorer  &  Co.  Compare  their  cancella¬ 
tion  of  rebates  by  Basch  Co.  to  Thorer  &  Hollender  at  the 
earliest  opportunity,  infra,  pp.  92-S3. 

Let  us  now  trace  the  $40,000  which,  the  court  errone¬ 
ously  found,  was  “hidden  by  Basch  &  Co.  and  carried  as 
a  loan  to  Thorer  &  Hollender.”  Mahler  told  Vort  in  1936 
that  Thorer  &  Co.  had  sent  $40,000  to  Thorer  &  Hol¬ 
lender.  which  Thorer  &  Co.  had  in  Chapal  Freres,  France, 
and  wished  to  conceal  from  the  Nazi  regime.  R.  470.  See 
supra,  note  65.  Mahler  loaned  it  to  Basch  &  Co.  R.  470- 
471,  910.  Contrary  to  the  court’s  finding,  it  could  not 
therefore  be  carried  as  a  loan  from  Basch  &  Co.  to  Thorer 
&  Hollender:  it  was  a  loan  to  Basch  from  Thorer  &  Hol¬ 
lender.  There  was  a  second  similar  loan  to  Basch  Co.  R. 
471.  Both  $40,000  loans  were  returned  in  full  to  Thorer 
&  Hollender  by  December  29,  1937 .  as  Vort,  on  cross- 
examination,  showed  in  court  by  the  boohs  of  tine  com¬ 
pany.  R.  471-472.  This  evidence  was  not  challenged. 
Nevertheless  the  court  found  $40,000  was  “hidden ”  in 
Bosch  in  1940  which  had  berm  repaid  in  1937! 

We  turn  to  the  finding  that  the  $63,000  included  $9,000 
of  Hollander’s  money  concealed  in  Basch  &  Co.  This  is 
traceable  onlv  to  the  government’s  brazen  misrepresenta¬ 
tion  on  summation,  with  respect  to  thn  cable  quoted, 
supra.  r>.  87,  that 

“What  Word  is  talking  about  when  he  mentioned  tTm 

$9,000  is  the  old  Chapal  money  hidden  here  in  1937 
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*  *  *.  As  a  matter  of  fact,  Mr.  Mahler  made  that 
explanation  m  deposition  that  was  read  in  the  record. 
He  said  he  recalled  that  the  $9,000  was  really  the  old 
Chapal  money.”  Tr.  3589-3590  (unprinted). 

To  refresh  Vort’s  recollection,  counsel  for  the  govern¬ 
ment  read  from  the  deposition  of  Mahler,  a  fragment  to 
the  effect  that  Thorer  &  Hollender  had  a  balance  in  their 
books 

“in  excess  of  $ 10,000  which  was  transferred  to  Her¬ 
man  Basch  &  Company  \in  November  1939] — that 
was  at  the  time  before  the  option  was  bought  up. 
This  amount,  according  to  some  of  the  cables  I  saw 
yesterday,  apparently  was  added  to  the  option.  It 
came  from  the  Basch  Company.”  R.  628. 

This  information  was  based  on  a  telephone  call  to  his 
bookkeeper  put  through  by  Mahler  while  cross-appellee 
was  taking  his  deposition.  R.  628.  Thereafter,  in  the 
midst  of  his  direct  examination,  Mahler  was  asked  by 
counsel  for  both  cross-appellants  and  the  government, 
further  to  check  into 

“what  happened  to  $12,907.41  balance  of  the  Chapal 
money,  which  is  closed  out  on  TJiorer  &  Hollender’s 
books  on  November  30,  1939,  by  a  journal  entry  to 
Basch  &  Company.”  R.  911. 

After  checking,  Mahler  testified  that 

“This  amount  [$12,907.41]  was  not  paid  to  Herman 
Basch  &  Co.  It  was  only  temporarily  charged  to  their 
account.  [Cross-appellants  had  no  control  over  the 
books  of  Thorer  &  Hollender.] 

*  *  •  • 

“This  above-mentioned  amount  was  debited  to  Thorer 
&  Hollender,  again  in  Thorer  &  Hollender> s  books, 
before  December  31st,  and  therefore  was  still  owing 
on  the  Chapal  account,  until  on  October  30,  1940, 
this  amount  was  transferred  to  the  Stockholm  En- 
skilda  Bank.  *  *  *  The  transfer  was  made  by 
Thorer  &  Hollender.  Therefore,  after  October  30, 
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1940,  according  to  my  inspection  of  the  books  yester¬ 
day,  no  money  was  due  any  more  on  -account  of 
Chapal  loans.”  R.  912-913. 

And  on  cross-examination,  Mahler  was  asked  again: 

“Q.  #  *  *  On  the  basis  of  your  recent  examination 

of  the  books  are  you  satisfied  that  the  $12,900  item 
was  never  paid  to  Basch  Company  but  was  in  fact 
remitted  to  the  Enskilda  Bank? 

irA.  This  is  completely  in  accordance  with  mv  find¬ 
ings.”  R.  912-913. 

Thus,  the  court  below  ignored  the  evidence  that  the  $9,000 
(the  government’s  erroneous  rendering  of  Mahler’s  “in 
excess  of  $10,000”)  had  not  been  paid  to  Basch  Co.  in 
November  1939,  and  that  Thorer  &  Hollender  had  trans¬ 
ferred  it  to  Sweden  before  the  cancellation  of  the  option 
in  December  1940.  Instead,  it  chose  to  rely  on  the  gov¬ 
ernment’s  reckless  invocation  of  Mahler’s  mistaken  testi¬ 
mony  which  he  himself  corrected  on  direct  examination 
after  a  personal  examination  of  the  Thorer  &  Hollender 
books.  It  follows  that  contrary  to  the  finding  Basch  & 

•  c1 

Co.  was  not  “hiding”  either  $40,000  or  $9,000  of  moneys 
due  to  Thorer  &  Co.  in  December,  1940.  We  challenge 
cross-appellee  to  point  to  evidence  on  which  this  finding 
can  safely  rest. 

More  important,  if  the  dividends  were  indeed  the  “Ger¬ 
mans  •  *  •  own  money”,  what  need  was  there  to  make  a 
break-down  for  the  $45,000  alleged  “debt.”  It  would  have 
sufficed  to  declare  a  dividend  for  $63,000  and  pay  that 
over  without  more.  The  fact  that  the  Germans,  unbe¬ 
knownst  to  cross-appellants,  sought  to  recover  moneys 
allegedly  due  them  from  Thorer  &  Hollender  indicates 
their  recognition  of  the  fact  that  they  held  no  clmm  on  the 
dividend  declared  by  Basch  &  Co.  in  December  13,  1940. 
So  much  also  appears  from  Koch’s  letter  to  Ward  of  No¬ 
vember  25.  1940,  R.  1263: 
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“In  regard  to  the  option,  I  don’t  see  how  we  can 
work  it  out  if  Paul  is  going  to  ask  a  price  as  high 
as  $40,000  •  *  *  the  lower  he  makes  the  price  the 
better  chance  we  have  of  getting  it  cancelled.  ” 78 

This  comment,  viewed  in  the  context  of  Hollender’s  need 
for  money,  discussed  in  the  same  letter,  plainly  bespeaks 
a  bona  fide  termination  of  the  option.  Indeed,  Koch  at 
this  time  liquidated  his  securities  in  order  to  be  prepared 
to  pay  his  portion  of  the  cancellation  price.  R.  423-424, 
1154-1157.  PI.  Exhibits  DJ-K  50A,  SOB,  50C,  50D,  50E, 
50F  (unprinted). 

5)  In  the  court  below,  cross-appellee  sought  to  create 
some  equitable  property  in  the  dividends  of  Basch  &  Co. 
by  virtue  of  the  alleged  agreement  limiting  dividends  to 
15%.  Under  the  New  Jersey  law,  the  Thorers  had  no 
property  right  in  Basch  dividends  prior  to  exercise  of 
the  option.79  And  we  have  earlier  shown  that  cross-ap¬ 
pellants  were  not  advised  of,  and  were  not  parties  to, 
such  a  15%  agreement  limiting  dividends.  Supra,  pp. 
65-67. 

Let  it  be  assumed,  contrary  to  the  fact,  that  cross- 
appellants  had  orally  agreed  to  limit  dividends  to  15%. 
Certainly  they  were  entitled  on  this  theory  to  at  least 


78  Ward  and  Koch  would  not  oppose  a  high  price ;  they  were  Hol- 
lender’s  best  friends,  supra,  note  49.  The  opposition  would  come 
from  Vort,  Fred  and  Ernest,  who  didn’t  believe  the  Germans  could 
ever  exercise  the  option.  Supra,  p.  84. 

70  Supra,  Note  76.  In  Matheson  v.  Hicks,  10  F.  (2d)  872,  883 
(E.D.N.Y.,  1926),  the  court  held: 

“The  option  to  purchase  all  of  the  capital  stock  of  the  Cassella 
Color  Company  which  Mr.  von  Weinberg  received  did  not  give 
to  him  or  Leopold  Cassella  G.m.b.H.  any  beneficial  interest  in 
or  lien  upon  said  stock  *  *  *.  The  only  right  which  the  Ger¬ 
mans  had  under  the  option  depended  upon  their  election  for  its 
exercise  *  * 
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15%  as  a  dividend,  supra,  note  56,  and  payment  of  this 
15%  constituted  a  valid  consideration  for  release  of  the 
option.  If  we  assume  arguendo  that  cross-appellants 
held  the  optioned  shares  for  the  Germans  subject  to  a 
15%  dividend  agreement  and  that  the  15%  dividends 
thereon  were  German  property,  the  free  shares  and  the 
dividends  on  such  shares  were  their  own.  It  is  irrational 
to  conclude  that  Plaintiffs  would  make  a  gift  of  the  divi¬ 
dends  from  the  free  shares  to  conceal  the  interest  of  the 
Germans  in  light  of  their  deep-seated  hostility.  These 
dividends  would  constitute  a  valid  consideration  for  the 
release.80 

That  the  gift  inference  is  imjjossible  is  indicated  by 
cross-appellants’  termination  of  the  long-standing  Basch 
Co.  rebate  to  Thorer  &  Hollender  at  the  earliest  opportu¬ 
nity.  For  years  the  Basch  Co.  had  given  Thorer  &  Hol¬ 
lender  a  rebate  of  lOd  per  skin  or  each  skin  processed  for 
it.  On  May  16,  1939,  i.e.,  shortly  after  the  sale  at  Tren¬ 
ton,  Ward  wrote  Hollender  that  Mahler  “faced  an  antag¬ 
onistic  group”  on  this  lOq  rebate,  R.  1257-125S;  and  see 
Koch  to  Ward,  November  18,  1940,  R.  1130.  Vort,  Fred 
and  Ernest  were  “antagonistic”  to  the  rebate,  R.  405, 
407,  319,  and  when  the  Vort  group  came  into  control  by 
the  purchase  of  additional  shares  in  1943,  the  rebate  was 
“stopped.”  R.  560.  405:  see  also  R.  162,  319-320.  Ward 
testified  that  the  Vort  group  was  not  serving  Hollender’s 
interest  in  opposing  the  rebate,  R.  407,  as  is  indeed  ob- 


80  Under  the  law  of  New  York,  where  the  cancellation  agreement 
was  executed,  a  written  contract  may  be  released  -without  considera¬ 
tion.  Medina,  Selected  Digest  of  New  York  Stat.  Law,  224  (1947). 
And  in  New  Jersey,  the  state  of  incorporation,  a  release  under  seal 
likewise  needs  no  consideration.  1  Williston  on  Contracts,  p.  660 
(1938) ;  Alter  v.  Alter,  40  N.  J.  L.  446  (1878) ;  Bradon  V.  Ward,  42 
N.J.L.  518  (1880).  Under  alien  property  law,  inadequacy  of  con¬ 
sideration  would  not  alone  impeach  the  release.  Compare  Miller  V. 
Herzfeld,  4  F.  (2d)  355  (C.  A.  3d,  1925) ;  Standard  Oil  Co.  V.  Mark¬ 
ham,  64  F.  Supp.  656,  664  (S.D.N.Y.,  1945). 
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vious,  for  the  rebate  amounted,  for  example,  to  $ 43,000 
in  1938.  R.  948.  How  can  it  be  found  that  Vort,  Fred 
and  Ernest  would  dig  into  their  own  pockets,  even  to 
the  extent  of  the  “15%”  dividend  in  December,  1940,  to 
aid  the  Thorers  in  concealing  their  “interest”  when  they 
cut  into  the  Thorer  flesh  at  the  first  chance  by  eliminating 
the  rebate?  At  every  step  the  government’s  case  requires 
fantastic  inferences. 

6)  The  court  below  found  that  in  January,  1941 

“a  special  dividend  wms  declared  to  reimburse  the 
stockholders  for  the  additional  taxes  that  they  had 
to  pay  by  reason  of  the  dividends  that  had  been 
declared  to  the  stockholders  which  they  had  paid 
for  the  cancellation  of  the  options.”  R.  83. 

A  dividend  of  $30,000  was  indeed  declared  in  January. 
But  it  had  been  contemplated  in  December,  1940,  to  de¬ 
clare  a  dividend  of  $100,000,  which  was  split  into  $70,000, 
declared  by  Basch  Co.  in  December,  and  $30,000  in 
January,  in  order  to  ease  tax  burdens.  R.  366,  422, 
622.  See  Ward  to  Koch,  January  31,  1941,  Def.  Ex. 
152  at  R.  1268. 

On  April  18,  1941,  Ward  w^rote  Koch,  R.  1267,  that 
Mahler  wished  to  be  “reimbursed”  for  “the  excess  tax 
payment”  which  he  had  to  make  as  a  result  of  the  De¬ 
cember  1940  dividend.  Apparently,  as  cross-appellee  con¬ 
cedes,  the  origin  of  the  letter  w^as  Mahler’s  strenuous 
objection  in  December,  1940,  to  declaring  a  dividend 
which  threw  him  into  a  high  tax  bracket,  R.  313-314, 
Tr.  36  (unprinted) ;  see  also  R.  365,  412,  419,  and  he 
sought  “reimbursement”  for  his  high  tax  because  the 
dividend  was  declared  over  his  objection.  In  other 
wTords,  he  believed  that  the  other  stockholders  owed  it 
to  him  to  help  pay  for  the  taxes  he  incurred  by  declara¬ 
tion  of  a  dividend  which  he  opposed.  He  had  “turned 
over,”  i.  e.,  paid  the  dividend  for  the  cancellation,  leaving 
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nothing  for  high-bracket  taxes.  R.  264.  But  the  sug¬ 
gestion  came  to  naught.  Percus  testified  that  only  Koch 
and  Ward  mailed  figures  to  him,  R.  288-2S9.  Lancaster, 
Klein,  Yort  and  Ernest  testified  that  they  had  never 
sought  reimbursement.  R.  453,  211,  161,  263.  Percus 
had  made  some  computations  but  never  showed  them  to 
Vort,  Fred  and  Ernest.  R.  295.  There  is  not  one  scrap 
of  evidence  showing  that  Yort,  Fred,  Ernest,  Lancaster, 
Klein  and  Stevenson  sought  “reimbursement,”  The  “re¬ 
imbursement”  letter  was  not  written  by  or  to  cross¬ 
appellants;  they  received  no  copies  of  the  letter,  were 
never  told  of  it,  R.  161,  211,  694,  Tr.  1574,  were  never 
asked  to  compute  “reimbursement,”  R.  161,  and  sought 
no  reimbursement,  R.  695.  Both  Lancaster  and  Klein 
testified  that  they  likewise  had  not  been  told  of  the  let¬ 
ter,  were  not  advised  of  it  and  discussed  no  contem¬ 
plated  “reimbursement,”  R.  211,  453.  Stevenson  testified 
he  never  requested  “reimbursement,”  R.  263,  nor  heard 
of  a  plan  to  reimburse  the  shareholders  on  the  theory 
that  the  dividend  represented  German  money,  R.  280. 
If  the  “reimbursement”  letter  has  any  meaning,  it  is 
solelv  in  the  context  of  the  men  who  wrote  it  and  re- 
ceived  it. 

The  whole  history  of  the  secretly  conducted  cancella¬ 
tion  negotiations  by  Koch,  Mahler,  Hollender  and  Ward 
and  the  fact  that  the  greater  part  of  the  cancellation 
price  was  saddled  on  cross-appellants  over  their  strenu¬ 
ous  objections  rebuts  any  inferences  that  may  be  drawn 
against  them  from  the  “reimbursement”  letter  which  they 
neither  wrote  nor  saw.  Why  should  they  have  fought 
against  a  levy  on  the  free  shares  if  they  were  to  he 
“reimbursed  ”  and  why  should  an  unjust  share  of  the 
nrice  V  loaded  on  them  if  they  were  to  be  “reimbursed”? 
To  find  that  cross-arvpellants  did  not  pay  their  own 
monev  for  the  cancellation  is  to  ignore  the  fight  they 
waged  against  paying  pro  rata  on  the  free  shares  and 
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to  attribute  to  them  a  willingness  to  use,  on  cross¬ 
appellee’s  theory,  their  15%  dividend  for  the  benefit  of 
persons  who  hated  them  as  much  as  they  were  hated. 

In  summary,  Mahler’s  opposition  to  enlarging  cross- 
appellant’s  interest  by  termination  of  the  repurchase 
option,  Koch’s  suggestion  to  trade  option  termination 
with  them  against  continuation  of  the  Thorer  &  Hol- 
lender  rebates,  the  Germans’  initial  suggestion  that 
Ward,  Koch  and  Stevenson  buy  the  entire  repurchase 
option,  and  the  final  exaction  from  cross-appellants  of 
two  and  one-half  times  more  per  share  than  the  51% 
group  paid  for  the  cancellation,  all  point  to  the  fact  that 
so  far  as  cross-appellants  were  concerned,  the  cancella¬ 
tion  was  bona  fide  and  subject  to  no  secret  agreement 
to  hold  for  the  Germans. 

It  may  be  that  faced  by  changing  events,  the  Nazis 
were  willing,  after  Germany  entered  into  war,  to  permit 
the  termination  of  written  options  and  to  rely  on  oral 
agreements.  R.  875.  Thereafter,  to  borrow  the  phrase 
of  the  government, 

“the  only  real  reliance  they  [the  Germans!  had 
was  on  the  personalities  of  the  people  involved.” 
R.  1000. 

But  in  such  case,  agreed  Schlotterer, 

“the  absolute  reliability  of  the  people  who  made 
the  promise  was  all  vou  [the  Germans]  had  to  relv 
on.”  R.  448.81 

Cross-appellants  had  been  written  off  from  the  outset, 
because  the  Nazis  considered  the  Jews  “absolutely  un¬ 
reliable,”  R.  446,  and  because  they  were  personally  not 
trusted  by  Hollender  and  the  51%. 


81  Mahler  would  not  rely  after  Trenton  on  a  Basch  Co.  oral  con¬ 
tract  for  his  services  because  he  was  afraid  that  Vort  and  Fred 
wouldn't  honor  it.  R.  402-403,  1127. 
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III 

The  Cross- Options  Among  the  American  Shareholders 
Were  Terminated  in  September  1941 

The  court  below  erroneously  found  that  the  termina¬ 
tion  of  the  cross-options  which  ran  to  the  shareholders 
who  purchased  at  Trenton 

“was  a  continuation  of  the  fraudulent  concealment 
of  the  German  interests,  when  the  stockholders  were 
compelled  to  file  affidavits  that  they  were  the  true 
owners  of  the  stock  standing  in  their  name.”  R.  84. 

1)  The  Basic  Facts  of  the  Finding  Are  Wrong. 

On  June  14,  1941,  the  United  States  froze  German 
assets,  Executive  Order  S3S9,  12  U.  S.  C.  A.,  §  95a  note, 
and  in  connection  therewith  the  Treasury  Department  in 
the  Fall  of  1941  required  the  filing  of  a  TFR-300  report 
listing  all  German  interests  in  the  United  States  which 
were  in  existence  as  of  June  1940.  R.  1204.  Faithfully 
complying  with  the  law,  cross-appellants  on  October  27, 
1941,  reported  to  the  Treasury  the  repurchase  option 
of  Thorer  &  Co.  and  its  cancellation  in  December  1940. 
R.  1203.  The  court  below  erroneously  assumed  there 
was  a  duty  to  report  the  cross-options. 

Form  TFR-300  (Part  D)  only  required  reporting  of  all 
property  in  the  United  States  owned  by  designated 
foreign  nationals  82  as  well  as 


82  Whether  or  not  the  51%  group  had  a  secret,  oral  agreement  to 
hold  their  shares  for  the  benefit  of  the  Germans  notwithstanding 
the  1940  cancellation  of  the  repurchase  option,  and  whether  or  not 
they  planned  to  employ  their  cross-options  for  the  purpose  of  calling 
in  cross-appellants’  optioned  shares  for  delivery  to  the  Germans 
should  the  occasion  ever  arise,  we  can  only  surmise,  for  the  record 
is  barren  of  any  evidence  pointing  to  the  existence  of  such  an  agree¬ 
ment.-  There  is  of  course  no  evidence  that  cross-appellants  were  ad¬ 
vised  of  such  an  “agreement.”  R.  760. 
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“the  name,  address,  and  nationality  of  any  person, 
other  than  the  national ,  having  any  interest  of  any 
nature  whatsoever,  direct  or  indirect,  in  any  item  of 
property  listed  above  [the  property  interests  of  Ger¬ 
man  nationals],  including  any  arising  under  powers 
of  attorney,  hypothecation  agreements,  and  any 
other  powers  or  rights  to  deal  with  the  property,  or 
arising  under  any  agreements  restricting  the  nation¬ 
al’s  use  of  the  property,  and  legal  and  equitable 
liens  on  the  property .”  R.  1205. 

Thus  reports  were  required  1)  of  property  owned  by 
Germans  in  this  country  (here  the  German  repurchase 
option)  and  2)  of  interests  in  that  property  which  were 
owned  by  Americans.  Had  cross-appellants  held  a 
mortgage  or  pledge  interest  in  the  German  option ,  then 
that  interest  would  have  required  reporting.  But  no 
duty  was  imposed  upon  cross-appellants  by  the  freezing 
regulations  to  report  the  cross-options  which  were  in¬ 
terests  of  American  citizens  in  other  property  held 
by  Americans.  See  R.  760.  At  worst  there  was  an 
ambiguous  reporting  provision  which  the  trial  court, 
as  always,  automatically  construed  against  cross-appel¬ 
lants  to  find  “fraudulent  concealment”  of  the  cross¬ 
options. 

2)  Contemporary  Documents  Preclude  an  Inference 
of  Fraudulent  Termination 

Once  again  we  shall  prove  by  the  contemporary  cor¬ 
respondence  amongst  the  51%  group,  which  was  not 
communicated  to  cross-appellants,  that  termination  of 
the  cross-options  resulted  from  unremitting  pressure  by 
cross-appellants  and  was  in  no  way  tied  up  with  a 
scheme  to  conceal  German  ownership. 

The  contemporary  letters  show  that  cross-appellants 
sought  immediately  after  the  1940  cancellation  to  termi¬ 
nate  the  original  cross-options  but  ran  into  obstacles 
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interposed  by  Koch.  On  December  16,  1940,  Ward  wrote 
Stevenson : 

“/  suspect  it  would  be  advisable  to  talk  a  little 
about  the  cross-options  at  the  meeting  tomorrow.” 
R.  1133.83 

On  January  15,  1941,  Stevenson  wrote  Ward  that  the 
cross-options  were  to  be  discussed  at  the  January  28th 
meeting.  R.  1134.  Ward  advised  Stevenson  on  April 
9,  1941,  that  Yort  said  it  was  important  to  take  up  the 
cross-options,  R.  1134.  On  April  18,  1941,  Ward  wrote 
Hollender  that  Yort  “brought  up  the  question  of  cross¬ 
options”;  it  was  deferred  until  Koch  could  be  present 
at  the  May  meeting,  R.  1267:  see  also  R.  1135.  On  June 
2,  Stevenson  wrote  Ward  that  Koch  insisted  that  no 
action  be  taken  until  he  could  be  present.  R.  1135.  Yort 
was  all  the  while  pressing  for  action.  R.  1136.  On 
June  10.  1941,  Mahler  wrote  Ward  that  he  considered 

“Stevenson’s  policy  of  delaying  the  cross-options 
rather  dangerous.  The  people  concerned,  in  my  opin¬ 
ion,  are  upset  about  it.”  R.  1268. 

This,  Ward  testified,  meant  that  cross-appellants  were 
getting  impatient  about  the  delay,  R.  416,  368.  All  this 
transpired  before  the  extension  of  freezing  control  to 
Germanv  on  June  14,  1941. 

Koch,  in  fact,  was  all  for  continuing  the  existing  cross¬ 
option.  R.  1137.  The  real  reason  for  termination  of  the 
cross-options  was  Yort’s  insistence  on  replacing  the  old 
cross-options  which  perpetuated  the  51%  control  by  new 
cross-options  that  would  enable  him  to  get  control. s“  On 


85  Vort  had  discussed  termination  of  the  cross-options  when  the 
German  repurchase  option  was  cancelled  on  December  13.  1940.  R. 
618 ;  see  R.  697.  and  suggested  replacement  by  a  cross-the-board  op¬ 
tion.  R.  619. 

84  The  old  cross-options.  PI.  Ex.  18  (unprinted),  gave  members 
of  the  respective  groups  first  call  on  shares  within  the  group.  R. 
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June  20,  1941,  Ward  wrote  Koch  that  Vort  was  “quite 
anxious’  ’  to  terminate  the  escrow,  obtain  possession  of 
the  certificates  which  remained  in  escrow  (termination 
had  been  raised  in  December  194C,  R.  708,  1133),  and 
replace  the  group  options  (which  ran  first  to  members  of 
the  51%  or  the  49%  group,  depending  on  membership 
in  the  respective  groups)  by  a  cross-the-board  option. 
R.  1269,  367. 

For  a  moment  it  seemed  that  Vort  would  succeed. 
As  the  court  below  found, 

“in  August  1941  new  cross-options  were  prepared 
and  the  old  ones  were  cancelled  by  all  the  parties, 
although  Koch  did  not  sign  the  new  one.”  R.  83.85 

Having  by  ceaseless  pressure  brought  matters  so  far, 
and  confident  that  the  51%  would  yield,  R.  754-755,  696, 86 
cross-appellants  made  delivery  of  the  new  options  con¬ 
ditional  upon  execution  of  new  employment  agreements. 
R.  1533.  Stevenson  said  that  this  “pressure”  was  merely 
designed  to  “enforce”  the  new  salary  demands,  R.  256,  as 
did  Ward,  R.  367. 


695.  Compare  the  49%  cross-options,  R.  1115.  Its  purpose  was 
to  keep  control  out  of  the  hands  of  the  minority.  R.  394.  Conse¬ 
quently,  it  insured  retention  of  control  by  the  51%  group.  The 
proposed  new  across-the-board  option,  PI.  Ex.  26A  through  26G 
C unprinted h  made  possible  a  shift  of  control  if,  for  example,  an  old 
shareholder  like  Lancaster  passed  away.  Then  a  pro-rata  share  of 
his  17  shares  would  swing  control  to  the  49%.  R.  283,  410,  598.  The 
Ward  group  were  all  too  conscious  of  the  danger  “that  it  would 
change  the  ratio.”  Ward  to  Koch,  June  21,  1941.  R.  1269,  410. 

85  Koch  signed  the  agreement  cancelling  the  old  cross-option.  R. 
1034,  265.  But  he  refused  to  sign  the  new  cross-option.  R.  1037, 
R.  212,  265,  439,  697. 

86  The  employment  contracts  desired  by  cross-appellants  were  ob¬ 
tained  in  September,  1941,  and  the  agreement  cancelling  the  Tren¬ 
ton  cross-options  thereupon  became  effective.  R.  165.  Ward  com¬ 
mented  to  Stevenson,  August  22,  1941,  “about  the  time  we  get 
something  completed,  we  have  to  start  all  over  again.”  Def.  Ex. 
168  (unprinted). 


I 
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But  Koch  was  relieved  by  the  delay,  R.  1136-  He 
wrote  Stevenson  on  August  27,  1941,  R.  1137,  that  under 
the  new  cross-option,  were  a  51%  member  to  die, 

“control  would  go  to  the  management  group.  *  *  * 
Where  would  we  be  if  the  management  group  got 
control  •  •  •  The  most  important  thing  about  any 
new  option  agreement  is  that  it  definitely  assures 
continued  control  by  the  investment  group  *  *  *” 

Thus  two  months  after  the  “freezing”  date  (June  14, 
1940),  Koch,  the  “arch  conspirator,”  sought  to  retain , 
not  cancel,  the  old  cross-options,  in  order  that  the  51% 
retain  control.  This  is  incompatible  with  the  finding  that 
termination  of  the  cross-option  was  designed  to  defeat 
disclosure  “of  true  ownership.” 

There  wras  a  “long  and  stormy”  meeting  in  September, 
1941,  R.  69S,  of  which  Koch  reminded  Ward  on  Novem¬ 
ber  22,  1941,  saying: 

“you  Jimmie  [Stevenson],  Curt  [Mahler]  and  I  had 
a  meeting  the  evening  before  and  I  objected  to  the 
pro-rata  options  all  around  on  everybody’s  stock  and 
wre  agreed  it  would  be  better  to  have  no  options  at 
all ”  R.  1036.87 

Koch  repeated  this  in  a  letter  to  Mahler  on  February  20, 
1942: 

“We  reluctantly  agreed  to  terminate  the  old  options, 
but  when  v’e  tried  to  work  out  new  ones,  we  found 
that  they  would  be  worse  than  no  options  at  all,  and 


87  Note  that  cross-appellants  were,  as  usual,  excluded  from  the 
counsels  of  the  51%.  It  was  at  this  meeting  that  the  signatures,  as 
the  court  below  found,  R.  84,  were  torn  off  the  new  cross-options. 
R.  698,  167.  The  cancelled  options  are  PI.  Exs.  26A  through  26G 
(unprinted),  the  latter  being  that  of  Koch  which  remained  unsigned 
and  untorn,  R.  266,  271,  439,  1037,  166,  265.  Because  of  Koch’s 
refusal  to  sign,  they  had  not  become  effective,  for  the  consideration 
for  the  new,  as  for  the  old,  cross-options  "was  the  execution  of  re¬ 
ciprocal  cross-options  by  every  stockholder.  R.  162,  166,  267,  321, 
412. 
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therefore  we  agreed  to  eliminate  them  entirely.”  R. 
1138,  419. 

The  escrow  was  terminated  early  in  October,  1941,  and 
the  shares  delivered  to  the  respective  shareholders.  R. 
1035-1036,  166,  266,  285,  347,  367.  The  time-lag  between 
the  September  termination  of  the  cross-options  and  Oc¬ 
tober  delivery  Stevenson  attributed  to  a  lawyer’s  slow¬ 
ness  in  getting  to  the  safe  deposit  box,  R.  271. 

In  short,  the  cross-options  were  terminated,  not  to  evade 
disclosure,  but  because  cross-appellants  insisted  on  a  new 
cross-option  that  might  shift  control  to  them.  This,  not 
Treasury  reports,  w~as  the  51%  recurrent  nightmare.88 

If  the  cross-option  was  truly  an  instrument  of  control 
for  the  benefit  of  the  Germans,  which  had  the  concurrence 
of  cross-appellants,  why  should  they  seek  to  wrest  the 
control  from  the  51%  ?  It  would  then  be  all  one  whether 
the  51%  or  49%  held  control  for  the  Germans — they  would 
be  brothers  in  a  common  enterprise  having  a  common 
purpose.  The  answer  is  plain;  it  was  expressed  from 
the  outset  in  the  line  drawn  between  the  51% -49%.  That 
line  expressed  a  fundamental  and  continued  cleavage  at¬ 
tested  by  every  contemporary  communication  between  Hol- 
lender,  Koch,  Ward  and  Mahler.  From  this  cleavage  not 
a  single  deviation  is  to  be  found  in  the  record. 

3)  The  Pre-Dating  Was  Not  Fraudulent. 

There  remains  the  sinister  inference  erroneously  drawn 
by  the  trial  court  from  the  fact  that  “the  cancellations 


88  Shortly  afterwards,  when  Vort  had  dreamed  up  another  scheme 
to  ■wrest  control  from  the  51%,  Koch  wrote  Ward,  January  30,  1942, 
that  it  would  be  better  to  “avoid  the  possibility  of  change  of  con¬ 
trol.”  PI.  Ex.  DJ-W  456  (unprinted).  Ward  replied  to  Koch,  Feb. 
2,  1942 : 

“Back  of  it  all  is  a  desire  on  Paul’s  part  to  change  the  control 
and  that,  of  course,  I  am  unalterably  opposed.”  R.  1138. 
Subsequently,  Ward  dissuaded  Stevenson  from  selling  his  shares 
in  November,  1942,  R.  1142,  because  a  shift  of  control  might  re¬ 
sult.  R.  283,  411.  Compare  Vort’s  attempt  to  gain  control  earlier 
in  1942.  R.  1141. 
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were  pre-dated  to  January,  1941.”  R.  84.  The  cancella¬ 
tion  expressly  recites  that  it  is 

“dated  as  of  January  2,  1941.’’  R.  1033. 

The  proposed  new  cross-options  were  similarly  dated.  PI. 
Ex.  26 A  through  26G  (unprinted).  Thus  the  “pre-dat¬ 
ing”  was  floodlighted.  This  is  incompatible  with  an  in¬ 
tention  by  the  pre-dating  to  hoodwink  the  government. 
Moreover,  the  TFR  report  required  disclosure  of  all  Ger¬ 
man  interests  existing  as  of  June  1,  1940.  R.  1203. 
Since  the  cross-options  were  in  existence  on  June  1,  1940, 
cross-appellants,  on  Defendant’s  theory  of  the  case,  would 
have  been  required  to  disclose  the  cross-options  even  if 
they  had  in  fact  been  cancelled  on  January  2,  1941,  so 
that  nothing  could  have  been  gained  by  affixing  that  date 
to  the  cancellation  instrument.  To  fit  Defendant’s  theory, 
the  pre-dating  had  to  be  prior  to  June,  1940.80  In  conse¬ 
quence,  the  pre-dating  “as  of  January  2,  1941”  could  have 
had  no  relation  to  the  freezing  control.00 


s"  In  a  far  stronger  case  for  the  government,  Matheson  v.  Hicks, 
10  F.  (2d)  872.  879  (E.  D.  N.  Y.,  1926)  it  was  said: 

“The  pre-dating  by  Mr.  Shaw  of  the  minutes  of  the  meeting  of 
the  board  of  directors  of  the  Cassella  Color  Company  at  which 
Mr.  Matheson  was  elected  president,  was  not  proper;  but  it  does 
not  impress  me  in  any  way  as  proving  or  tending  to  prove  that  the 
sale  of  the  stock  held  by  the  Germans  was  other  than  bona  fide 
sale.” 


1,0  Stevenson  testified  that  there  was  no  connection  between  the 
two.  R.  269.  Fred  Klein  testified  that  the  predating  (which  took 
place  upon  signing  of  the  documents  in  mid-August,  R.  265)  had 
nothing  to  do  with  the  TFR  report,  R.  231.  Stevenson  said  the 
TFR  was  prepared  a  few  days  before  the  filing,  i.e.,  before  Oc¬ 
tober  22,  R.  270,  and  this  was  likewise  the  testimony  of  Ernest, 
R.  739. 

It  is  significant  also  that  writing  about  the  freezing  control  to 
Koch  on  June  20,  1941,  Ward  said 

“I  am  sure  you  agree  with  me  that  the  purchase  of  this  option 
of  December  1940  was  most  advisable  and  the  best  thing  that  we 
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Finally,  the  inference  drawn  by  the  trial  conrt  from 
the  1941  cancellation  of  the  cross-options  and  termination 
of  the  escrow  prove  too  much.  For  the  25%  free  shares 
held  by  cross-appellants  were  also  in  escrow  and  likewise 
subject  to  cross-options  until  the  Fall  of  1941.  Yet  the 
government  has  not  treated  the  cross-options  and  escrow 
as  a  Germam,  interest  in  those  free  shares.  It  is  scarcely 
credible  that  the  very  same  instruments  and  mechanism 
were  designed  to  have  one  construction  with  respect  to 
the  free  shares  and  a  totally  different  construction  with 
respect  to  the  shares  originally  subject  to  the  repurchase 
option. 

In  sum,  cross-appellants  had  pressed  for  cancellation  of 
the  cross-options  from  December,  1940,  on.  They  were 
given  no  notice  that  the  cross-options  were  held  by  the 
51%  group  for  the  benefit  of  the  Germans.  R.  760.  The 
TFR-300  required  only  a  report  of  German  interests;  but 
the  cross-options,  so  far  as  cross-appellants  were  aware, 
ran  to  Americans.  Hence  there  was  no  connection  what¬ 
soever  between  the  cross-options  and  the  TFR  report. 
Instead,  the  cancellation  of  the  cross-options  was  the  fruit 
of  an  honest  attempt  by  cross-appellants,  long  thwarted 
by  the  51%,  to  acquire  control  and  lacking  that,  to  obtain 
possession  of  their  shares. 

IV.  The  Court  Below  Erroneously  Applied  Conspiracy 
Law 

There  is  fundamental  similarity  between  principles  of 
civil  and  criminal  conspiracy.  Sayre,  Criminal  Conspir- 
acy,  35  Harv.  L.  Rev.  393,  425  (1922):  Cousens,  Agree¬ 
ment  as  an  Element  m  Conspiracy/,  23  Va.  L.  Rev.  898, 

could  possibly  have  done.  It  frees  this  company  from  any  German 
interest  whatever."  R.  1270. 

Earlier  in  the  letter  he  noted  that  a  new  cross-option  was  being 
prepared.  R.  1269.  In  other  words,  no  danger  existed  from  the 
German  option  because  it  had  been  terminated.  The  fact  that  the 
cross  options  were  to  be  revised  shows  that  freezing  control  was  not 
thought  to  necessitate  termination. 
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note  1  (1937).  Mr.  Justice  Jackson  recently  referred  to 
the 

“ interchangeable  use  of  conspiracy  doctrine  in  civil 
as  well  as  penal  proceedings  *  *  Krulewitch  v. 
United  States,  336  U.S.  440,  451  (1949)  (concurring 
opinion  in  which  Frankfurter  and  Murphy,  JJ. 
joined). 

1)  Conspiracy  Demands  Proof  of  Kn-owledge  Thereof 
In  civil  cases  (as  in  criminal) 

“Conspirators  are  chargeable  with  the  acts  of  their 
fellows  O'niy  if  the  acts  are  done  in  the  furtherance 
of  the  joint  venture  as  all  understood  it;  they  are 
not  to  be  held  for  what  some  of  the  conspirators, 
unknown  to  the  rest,  do  bevond  the  reasonable  intend- 
ment  of  the  common  understanding”.  Momand  v. 
Universal  Film  Exchange,  72  F.  Supp.  469,  475  (Mass., 
1947);  Aff’d.  172  F.  (2d)  37  (C. A.  1st,  1948);  Wimk- 
ler-Koch  Engineering  Corp.  v.  Universal  Products 
Co.,  79  F.  Supp.  1013,  101S  (S.D.N.Y.,  1947). 

Cross-appellee  must  therefore  prove  that  cross-appellants 
knew  of  the  conspiracy  to  defraud  the  United  States,  not 
merely  of  misrepresentations  to  the  Boycott  Committee. 

In  United-  States  v.  Falcone,  311  U.S.  205  (1940),  whole¬ 
salers  sold  sugar,  yeast,  and  5-gallon  cans  knowing  these 
would  be  used  for  the  illegal  manufacture  of  liquor.  But 
no  knowledge  of  a  conspiracy  to  manufacture  liquor  ille¬ 
gally  was  brought  home  to  the  wholesalers.  Reversing  a 
conviction  of  the  wholesalers,  the  Supreme  Court  declared; 
“Those  having  n-o  knowledge  of  the  conspiracy  are 
not  conspirators.  *  *  *  and  one  who  without  more 
furnishes  supplies  to  an  illicit  distiller  is  not  guilty 
of  conspiracy  even  though  his  sale  may  have  furthered 
the  object  of  a  conspiracy  to  which  the  distiller  was 
a  party  but  of  which  the  supplier  has  no  knowledge”. 
Id  at  p.  210-211. 

Concealment  from  the  Boycott  Committee  may  have  fur¬ 
thered  the  “conspiracy”  to  conceal  from  the  United 
States,  but  cross-appellants  had  no  knowledge  of  the  lat¬ 
ter  and,  under  the  Falcone  case,  cannot  be  held  conspira¬ 
tors.  See  also  Davidson  v.  United  States,  61  F.  (2d)  250, 
253  ( C. A.  8th,  1932). 
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Another  striking  illustration  is  furnished  by  Kuhn  v. 
United  States,  26  F.  (2d)  463  (C.A.  9th,  1928),  where  a 
cabin  boy,  Moon,  was  acquitted  of  conspiring  to  export 
arms.  The  court  stated: 

“The  most  material  circumstance  against  him  is  that 
he  was  on  or  about  the  Talbot  the  night  the  arms 
were  taken  on  board.  But  they  were  in  boxes  or 
cases,  and  he  may  very  well  have  been  ignorant  of 
the  contents  or  of  their  destination  *  *  *  Borreson, 
who  freely  gave  evidence  for  the  government,  at  no 
time  testified  that  there  was  any  communication  to 
Moon  touching  the  real  object  of  the  voyage”. 

The  case  is  the  more  remarkable  in  that  one  of  the  co¬ 
conspirators  had  told  another,  but  not  in  Moon’s  presence, 
that  “Moon  should  have  a  half  share,  or  $500  interest”. 
In  the  present  case,  all  of  the  alleged  “co-conspirators” 
testified  that  plaintiffs  were  never  consulted  about  the  al¬ 
leged  conspiracy  to  conceal  the  German  interests  from 
the  United  States.  In  short,  one  accused  of  conspiracy91 
“must  know  the  purpose  of  the  conspiracy,  •  *  • 
otherwise  he  is  not  guiltv”.  Marino  v.  United  States, 
91  F.  (2d)  691,  696  (CJL  9th,  1937). 

2)  Mere  Knowledge  Is  Not  Enough:  An  A greem-ent  to 
Participate  Must  Be  Proven 

Let  it  be  assumed  that  cross-appellants  knew  of  a  con¬ 
spiracy  by  the  51%  group  to  conceal  German  ownership 
from  the  United  States.  But  in  the  absence  of  cm  “agree¬ 
ment  to  cooperate  to  accomplish  Tthe]  object  or  purpose” 
of  the  conspiracv,  knowledge  is  insufficient.  Th-omas  v. 
United  States ,  57  F.  (2d)  1039,  1042  (C.A.  10th,  1932). 92 

91  See  also  United  States  v.  Koch,  113  F.  (2d)  982,  983  (C.A.  2d, 
1940).  Dickerson  v.  United  States,  18  F.  (2d)  887,  893  (C.A.  8th, 
1927). 

92  “[Defendant’s]  knowledge  that  others  were  in  a  conspiracy  to 
violate  the  law  and  his  full  sympathy  with  and  approval  of  the 
object  of  that  conspiracy  without  more  would  not  constitute  him  a 
conspirator  *  *  McDaniel  v.  United  States,  24  F.  (2d)  303, 
305  (1928) ;  Di  Bonaventura  v.  United  States,  15  F.  (2d)  494,  495 
(C.A.  4th,  1926).  See  also  p.  108,  infra. 
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Cross-appellee  rested  his  case  below  chiefly  in  the  fact 
that  at  Trenton  cross-appellants  signed  the  documents, 
i.e.,  options  and  escrow,  and  took  their  shares  from  a  bare 
nominee,  supra,  p.  75  as  did  the  51%.  But 

“uniform  action  is  not  necessarily  concert  of  action.’ ’ 
Westway  Theatre ,  Inc.  v.  Twentieth  Century  Fox 
Film  Corp.,  30  F.  Supp.  830,  833  (Md.,  1940);  Aff’d. 
113  F.  (2d)  932  ( C.A.  4th,  1940). 

To  be  sure,  conspiracy  may  be  inferred  where  there  is 
t(  extraordinary  and  unexplained  unanimity  of  action 
*  *  *  [which]  ‘could  not  possibly  be  sheer  coinci¬ 
dence’.”  Ball  v.  Paramount  Pictures,  169  F.  (2d) 
317,319.320  (C.A.  3d,  194S). 

Here  there  is  ample  “explanation”.  Cross-appellants 
wanted  from  the  outset  to  oust  the  Germans  and  the  Jew¬ 
ish  boycott  gave  them  the  chance  to  do  so.  They  obtained 
shares  because  of  their  managerial  indispensability,  the 
necessity  of  consent  by  the  Basch  estate  to  any  sale,  the 
possible  disclosure  of  German  ownership  if  there  were  a 
quarrel.  They  advanced  their  own  selfish  and  legitimate 
purposes  in  opposition  to  the  interests  of  the  German  sell¬ 
ers,  rather  than  in  furtherance  of  a  conspiracy  to  protect 
those  interests. 

3)  Nature  of  Proof  Required 
An  individual  cannot  be  tied  into  a  conspiracy  on  the 
basis  of  statements  made  by  one  conspirator  to  another. 
He  can  only  be  tied  in  by  something  he  has  himself  said 
or  done.  This  was  sharply  underlined  by  Judge  Medina 
in  United  States  v.  Foster ,  9  F.R.D.  367  (S.D.N.Y.,  1949). 
He  there  charged  the  jury,  in  the  trial  of  eleven  alleged 
Communists  for  conspiracy  to  teach  and  advocate  violent 
overthrow  of  the  government: 

“In  considering  whether  or  not  a  particular  defend¬ 
ant  was  a  member  of  the  conspiracy,  you  must  do  so 
without  regard  to  and  independently  of  the  state¬ 
ments  and  declaration  of  others.  In  other  words,  you 
must  determine  the  membership  of  a  particular  de- 
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fendant  from  the  evidence  concerning  his  own  actions, 
his  own  conduct,  his  own  declarations,  or  Ms  own 
statements,  and  his  own  connection  with  the  actions 
and  conduct  of  others.”  Id.  at  378. 

And  he  added  that 

“you  cannot  find  any  defendant  in  this  case  guilty  of 
the  crime  charged  against  him  merely  from  the  fact, 
if  you  find  it  to  be  a  fact,  that  he  associated  with  any 
other  defendant  or  defendants  whom  you  may  find 
guilty  of  the  offense  charged.”  Id.  at  392.  See  also 
United  States  v.  Renda,  56  F.  (2d)  601  (C.A.  2d, 
1932). 

See  also  Glasser  v.  United  States,  315  U.  S.  60,  73-75 
(1942). 83  Cross-appellant  cannot  be  held  as  conspirators 
merely  because  they  “associated”  with  the  51%  at  Tren¬ 
ton,  and  there  signed  options  and  cross-options  which  are 
an  everyday  incident  of  closed  corporations,  particularly 
when  they  vrere  told  the  purpose  of  the  Germans  was  to 
protect  against  the  boycott. 

4)  Evidence  of  a  Separate  Conspiracy  Is  Inadmissible. 

The  court  below  found  that  cross-appellants  did  not 
participate  in  a  Thorer  &  Hollender  “conspiracy”,  but 
that  they  must  have  known  of  it,  supra,  p.  28,  and  ad¬ 
mitted  evidence  thereof.  This  violates  a  basic  principle: 
“Mere  knowledge  of  an  unlawful  conspiracy  is  not 
sufficient  to  make  one  a  member  of  it.  *  #  *  he  must 
actively  participate  therein  and  must  do  something  in 
furtherance  of  it  before  he  is  liable  as  a  member.” 
Commonwealth  v.  Beal,  314  Mass.  210,  222,  50  N.E. 
(2d)  14,  21  (1943) ;  and  see  Turcott  v.  United  States, 
21  F.  (2d)  829  (C.A.  7th,  1927) ;  supra,  note  92. 

93  In  Lester  v.  Commonwealth,  284  Ky.  352,  356,  144  S.W.  (2d) 
808,  810  (1940),  it  was  held: 

“Mere  association  by  Mrs.  Lester  with  her  husband  and  the 
fact  that  she  accompanied  him  when  he  conversed  with  wit¬ 
nesses  out  of  her  hearing  is  not  sufficient  to  establish  that  she 
had  conspired  with  him  to  procure  false  testimony  *  * 

See  also  People  V.  Friedlander,  280  N.  Y.  437,  21  N.  E.  (2d)  498 
(1939). 
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In  other  words: 

“The  knowledge  by  one  that  another  is  doing,  or  con¬ 
templates  the  doing  of,  such  [illegal]  acts,  without 
any  aid  or  assistance  by  such  one  in  the  doing  of  the 
act,  does  not  make  him  a  co-conspirator.”  United 
States  v.  Russell,  41  F.  (2d)  852,  853  (Ala.,  1930). 

In  admitting  evidence  of  a  Thorer  &  Hollender  “con¬ 
spiracy”,  the  court  below  violated  the  rule  so  aptly  sum¬ 
marized  in  Anderson  v.  Superior  Court ,  78  Cal.  App.  (2d) 
22,  23,  177  P.  (2d)  315,  316  (Cal.,  1947) : 

“a  conspiracy  between  A  and  B  to  commit  a  specific 
crime  or  crimes  will  not  make  A  liable  as  a  conspira¬ 
tor  with  B  and  C  if  B  and  C  enter  into  a  separate 
conspiracy  to  commit  a  different  crime  or  crimes.” 

Assuming  arguendo  that  cross-appellants  were  parties  to 
the  Basch  conspiracy,  the  admission  of  evidence  of  the 
Thorer  &  Hollender  conspiracy 

“confuse [d]  the  common  purpose  of  a  single  enter¬ 
prise  with  the  several,  though  similar,  purposes  of 
numerous  separate  adventures  of  like  character.” 
'dCotteakos  v.  United  States,  32S  U.S.  750,  759  (1946). 

The  Supreme  Court  there  rejected  the  trial  court’s  view 
“that  one  conspiracy  was  made  out  by  showing  that 
each  defendant  was  linked  tc  Brown  in  one  or  more 
transactions,  and  that  it  was  possible  on  the  evidence 
for  the  jury  to  conclude  that  all  were  in  a  common 
adventure  because  of  this  fact  and  the  similarity  of 
purpose  presented  in  the  various  applications  for 
loans.”  Id.  at  768-769.04 

See  also  Brooks  v.  United  States,  164  F.  (2d)  142,  143 
(C.A.  5th,  1947).  Admissibility  of  such  evidence  is  preju¬ 
dicial  error.  The  Supreme  Court  so  held  in  the  Kottea- 
kos  case  when  it  reversed  United  States  v.  Lekacos,  151 
F.  (2d)  170  (C.A.  2d,  1945)  (per  L.  Hand)  (joinder  in 
one  indictment  of  separate  conspiracies  not  improper), 

04  See  also  CaneUa  v.  United  States,  157  F.  (2d)  470,  476  (C.A. 
9th,  1946) ;  Marcante  V.  United  States,  49  F.  (2d)  156,  158  (C.A. 
10th,  1931);  Tinsley  v.  United  States,  43  F.  (2d)  890,  893  (C.A. 
8th,  1930). 
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saying  “the  error  permeated  *  #  •  the  entire  trial”.  338 
U.S.  at  769.  The  admission  of  the  Thorer  &  Hollender 
evidence  in  the  Basch  case  must  be  repudiated  because, 
as  the  opinion  of  the  trial  court  so  strikingly  illustrates, 
“The  dangers  of  transference  of  guilt  from  one  to 
another  across  the  line  separating  conspiracies,  sub¬ 
consciously  or  otherwise,  are  so  great  that  no  one 
really  can  say  prejudice  to  substantial  rights  has  not 
taken  place”.  Kotteakos  v.  United  States,  328  U.S. 
750,  774  (1946). 

V. 

The  Court  Below  Erroneously  Applied  Fraud  Law 

Where  the  charge  is  conspiracy  to  defraud,  it  is  preju¬ 
dicial  error  to  resolve  all  equivocal  facts  against  the  ac¬ 
cused,  as  the  trial  judge  repeatedly  did.95  It  is  settled 
that 

“If  the  motive  and  design  of  an  act  may  be  traced 
to  an  honest  and  legitimate  source  equally  as  to  a 
corrupt  one,  the  former  ought  to  be  preferred”. 
United  States  v.  Arrendondo,  6  Pet.  691,  716  (1832). 
To  the  same  effect,  Secwrity  Investment  Co.  v.  Garrett,  3 
App.  D.C.  69,  76  (1894).  For 

95  For  example,  he  inferred  that  cross-appellants  must  have 
known  of  Hollender’s  plans  to  conceal  his  property  against  war¬ 
time  seizure  from  the  fact  that  cross-appellants  acted  on  instruc¬ 
tions  respecting  dividends  and  the  like  transmitted  in  1937-39  by 
Ward  &  Mahler,  supra ,  p.  38.  And  despite  perfectly  understand¬ 
able  business  motives  for  concealing  from  a  fiercely  competitive 
industry  that  special  privileges  were  being  accorded  to  one  dealer, 
Mahler,  the  court  cited  the  fact  that  his  account  was  lumped  into 
the  Basch  books  with  “accrued  expenses”  as  additional  evidence  of 
a  “conspiracy  *  *  *  to  assist  in  protecting  the  German  interest”. 
supra,  pp.  74-75.  He  also  insisted  that  the  execution  of  an  option 
in  February,  1939,  was  prima  facie  evidence  of  conspiracy  to  de¬ 
fraud,  supra,  note  51;  he  found  that  membership  on  the  Basch 
board  with  men  who  were  members  of  the  Thorer  &  Hollender 
board  must  have  made  cross-appellants  cognizant  of  the  “conspir¬ 
acy”  by  the  latter  to  cloak  the  Thorer  &  Hollender  shares.  Supra, 
p.  67.  He  found  that  the  cancellation  of  the  option  in  1940  took 
place  when  it  was  “apparent”  that  we  were  “near”  war  with  Ger¬ 
many,  so  that  the  “cancellation  was  gone  through  evidently  to 
prevent  the  seizure  of  the  stock  by  the  United  States”.  Supra, 
pp.  79-80.  See  also  supra,  p.  64. 
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“The  law  presumes  that  the  plaintiff  acted  honestly 
and  in  good  faith”.  Michels  v.  Olmstead,  14  Fed.  219, 
221  (C.  Ct.,  W.D.  Mo.,  18S2).9Ia 

Time  and  again  the  court  below  prejudicially  departed 
from  these  rules,  supra ,  note  95.  Thereby  the  trial  judge 
not  alone  resolved  all  doubts  from  equivocal  circumstances 
against  cross-appellants  in  disregard  of  the  law  to  the 
contrary,  but  violated  the  rule  respecting  the  burden  of 
proof 90  to  which  we  now  turn. 

VI. 

The  Court  Below  Erroneously  Shifted  the  Burden  of 

Proving  Fraud 

1)  The  Burden  Is  Imposed  on  Cross-Appellee  by  the 
Common  Law  and  the  Federal  Rides . 

Cross-appellee  expressly  charged  a  conspiracy  to  de¬ 
fraud  the  United  States  in  his  “Third  Separate  and  Com¬ 
plete  Defense,”  R.  17,  and  it  is  the  heart  of  his  “Supple¬ 
mental  Answer  and  Counterclaim.”  R.  24.  Though  linked 
to  an  allegation  of  conspiracy,  it  is  fraud  that  is  the 
crux  of  the  defense.  The  court  below  so  found.  R.  76. 
Since  one  who  pleads  a  fact  must  prove  it,  one  who 
charges  a  conspiracy  to  defraud  must  prove  the  elements 
of  fraud  in  addition  to  the  conspiracy.  Cross-appellee 
failed  to  carry  that  burden. 

a)  The  Common  Law 

It  has  long  been  settled  that 
“Actual  fraud  or  fraud  in  fact  can  never  be  pre¬ 
sumed,  but  must  always  be  proved  by  the  party  who 

95‘  See  also  Davis  v.  Comm’r  of  Internal  Revenue,  184  F.  (2d)  86, 
87  (C.A.  10th,  1950) :  Public  Motor  Service  v.  Standard  Oil  Co.,  99 
F.  (2d)  124,  126  (App.  D.C..  1938) ;  Equitable  Life  Assurance  So¬ 
ciety  v.  Johnson,  81  F.  (2d)  543,  547  (C.A.  6th,  1936) ;  Lackawanna 
Pants  Mfg.  Co.  v.  Wiseman,  133  F.  (2d)  482,  486  (C.A.  6th,  1943). 

98  Cross-appellants  made  requests  for  findings  on  this  score.  R. 
1002. 
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alleges  it  *  •  V7  Security  Investment  Co.  v.  Garrett, 
3  App.  D.  C.  69,  76  (1894). 97 

A  striking  case  in  point  is  Budd  v.  CommW.  of  Internal 
Revenue,  43  F.  (2d)  509  (C.A.  3d,  1930).  The  govern¬ 
ment  there  maintained  that  plaintiff  sold  securities  in 
order  to  obtain  a  deductible  loss  for  income  tax  purposes, 
and  it  asserted  the  sale  was  not  bona  fide  because  the 
plaintiff  retained  a  repurchase  option.  Despite  the  doc¬ 
trine  that  determinations  by  the  Commissioner  of  Internal 
Revenue  are  “presumptively  correct77  (p.  511)  and  the 
explicit  rule  of  practice  by  the  Board  of  Tax  Appeals 
that  “the  burden  of  proof  shall  be  upon7 7  (p.  512)  the 
taxpayer,  the  Court  of  Appeals  held  that  the  government 
had  to  bear  the  burden  of  proving  its  defense  that  the 
sale  was  fraudulent.  Said  the  court  in  language  singu¬ 
larly  appropriate  to  this  case: 

“In  plain  terms  the  position  of  the  Commissioner  is 
that  Mr.  Budd  and  Mr.  Read  are  guilty  of  an  attemvt 
to  commit  a  deliberate  fraud.  It  is  a  general  prin¬ 
ciple  that  fraud  is  never  to  be  presumed,  and  he  who 
avers  it,  takes  upon  himself  the  b'wrden  of  proving 
it.  •  •  •  Mr.  Budd  was  required  to  prove  a  sale, 
transfer  of  title,  a  valuable  consideration,  and  the 
other  positive  elements  upon  which  he  relied.  This  he 
did,  and  this  must  stand  unless  the  sale  was  a  pre¬ 
tense  and  a  fraud.  That  it  was  is  in  substance  what 
the  Commissioner  charges.  It  is  necessary  for  him 
to  bear  the  burden  of  establishing  this  by  clear  proof, 

*  *  *  Th-e  Commissioner  made  no  attempt  to  prove 
fraud,  but  relied  upon  Mr.  Budd  to  negative  the 
charge  of  fraud.  But  fraud  cannot  be  inferred  by  the 
court  or  jury  from  acts,  legal  in  themselves  and  con¬ 
sistent  with  an  honest  purpose.77  43  F.  (2d)  at  512- 
513. 


97  Very  early  the  Supreme  Court  “unanimously  adopted”  this 
“maxim  of  the  common  law”  as  “incontrovertible.”  United  States 
v.  Arredondo,  6  Pet.  691,  716,  717  (1832) ;  see  also  Bamberger  v. 
Sckool field.  160  U.S.  149,  162-163  (1895) ;  In  re  Kayser,  177  Fed. 
383,  386  (C.A.  3d,  1910) ;  Scklafly  v.  United  States,  4  F.  (2d)  195, 
200  (C.  A.  8th,  1925). 
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Manifestly  the  court  below  erred  in  insisting  that  execu¬ 
tion  of  a  repurchase  option  in  February  1939  made  a 
prima  facie  case  of  conspiracy  to  defraud  the  United 
States.  Supra,  note  51.  This  is  only  one  of  many  simi¬ 
lar  examples,  supra,  note  95. 

b)  The  Rules  of  Civil  Procedure 
Rule  S(c)  provides: 

“Affirmative  defenses.  Tn  pleading  to  a  precedin 
pleading,  a  party  shall  set  forth  affirmatively  *  * 
fraud  *  *  *  and  any  other  matter  constituting  an 
avoidance  or  affirmative  defense.” 

Recognizing  the  requirement,  cross-appellee  affirmatively 
pleaded  fraud  in  his  3d  defense  and  in  his  counterclaim. 
Under  Rule  8(c),  the  burden  of  proof  rests  upon  the  party 
who  advances  an  affirmative  defense.  Whitaker  &  Co.  v. 
City  of  Carbondale,  55  F.  Supp.  72,  73  (E.D.  HI.,  1944) ; 
Kellman  v.  Stoltz,  1  F.R.T).  726,  728  (N.D.Iowa,  1941). 
The  party  who  pleads  fraud  has  the  burden  of  proving 
it.us 

c)  Section  9(a)  Is  Not  to  the  Contrary 

Cross-appellee  maintained  below  (Memorandum  of  De¬ 
fendant,  p.  7)  that 

“since  the  plaintiff  must  ‘establish’  his  ‘interest, 
right,  or  title’  [according  to  §  9(a)  of  the  Act]  he 
carries  the  burden  of  proof.” 

A  plaintiff’s  duty  to  prove  an  “interest,  right,  title’’  does 
not  carry  with  it  the  obligation  to  bear  the  burden  of 
disprovin'}  allegations  of  a  fraud  asserted  as  a  defense. 

fl8  The  burden  is  also  imposed  upon  defendant  by  everyday  prin¬ 
ciples  of  evidence. 

“It  is  a  fundamental  rule  that  the  burden  of  proof  in  its  pri¬ 
mary  sense  rests  upon  the  party  who,  as  determined  by  the 
pleadings,  asserts  the  affirmative  of  an  issue  and  it  remains 
there  until  the  termination  of  the  action."  Reliance  Life  Ins. 
Co.  V.  Burgess,  112  F.  (2d)  234.  238  (C.A.  8th,  1940) ;  United 
States  V.  67 S  cases  of  Distilled  Spirits  and  Wines,  74  F.  Supp. 
622,  631  (Minn.,  1947)  (also  quoting  Rule  8(c)). 
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i)  Cross- Appellants  Have  Established  An  “Interest, 
Right,  Title.” 

Cross-appellants  proved  that  they  paid  a  valuable  con¬ 
sideration  for  their  shares  with  their  own  moneys,  that 
they  had  possession  of  the  shares,  that  they  were  holders 
of  record,  and  that  they  received  stock  dividends  on  which 
they  paid  taxes.  These  are  the  accepted  techniques  for 
proving  that  a  party  owns  securities.  As  was  said  in 
Budd  v.  Comm’r.  of  Internal  Revenue,  43  F.  (2d)  509,  512 
(C.A.  3d,  1930): 

“•  *  •  Mr.  Budd  [plaintiff]  was  required  to  prove  a 
sale,  transfer  of  title,  a  valuable  consideration,  and 
other  positive  elements  upon  which  he  relied.  This  he 
did,  and  this  must  stand  unless  the  sale  was  a  pretense 
and  a  fraud.” 

And  the  Court  there  thrust  the  burden  of  proof  respecting 
fraud  on  the  government,  supra,  p.  111. 

ii)  The  Trading  With  the  Enemy  Act  Has  Not  Altered 
Accepted  Rules  of  Procedure. 

Section  9(a)  of  the  Trading  with  the  Enemy  Act  pro¬ 
vides  that  a 

“claimant  may  institute  a  suit  in  equity  •  •  •  to 
establish  the  interest,  right,  title,  or  debt  so  claimed, 
and  if  so  established  the  court  shall  order  the  pay¬ 
ment,  conveyance,  transfer,  assignment,  or  delivery  to 
said  claimant  of  the  money  or  other  property  so  held 
by  the  Alien  Property  Custodian  *  *  *.” 

This  clause  of  $  9(a)  was  the  draftsman’s  shorthand  for 
distinguishing  those  who  had  an  “interest,  right,  title  or 
debt”  from  those  who  had  no  such  interest.  Manifestly,  a 
stranger  to  the  chain  of  title  who  filed  a  notice  of  claim 
might  be  an  eligible  claimant,  but  he  would  have  no  right 
to  a  return.  Only  those  who  have  an  “interest,  right, 
title”  and  are  otherwise  qualified  may  obtain  relief.  There 
is  no  evidence  of  an  intention  by  §  9(a)  to  effect  a  radical 
change  in  the  accepted  rules  for  proving  title  to  property. 
The  applicable  and  long-standing  common  law  when  the 
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statute  was  drafted  imposed  the  burden  of  disproving  title 
because  of  fraud  upon  the  parties  alleging  fraud.  Con¬ 
gress  has  elsewhere  expressly  imposed  a  burden  of  proof 
on  plaintiffs,  infra,  note  100,  thereby  showing  it  could  find 
apt  language  to  do  so.  That  it  omitted  to  do  so  in  §  9(a) 
is  evidence  that  it  had  no  intention  of  changing  the  long- 
standing  rule  that  the  pleader  of  fraud  has  the  burden  of 
proving  it. 

Doubt,  if  any,  must  be  resolved  against  such  a  change: 
“No  statute  is  to  be  construed  as  altering  the  common 
law,  farther  than  its  words  import.  It  is  not  to  be 
construed  as  making  any  innovation  upon  the  common 
law  which  it  docs  not  fairly  express.”  Shaw  v.  Rail¬ 
road  Company.  101  U.S.  557,  565,  1880). 90 
More  recently  it  was  said  that 

“in  the  absence  of  express  words  by  Congress,  we 
cannot  assume  an  intent  to  overrule  this  well  estab¬ 
lished  principle  [of  the  common  law]”.  Brotherhood 
of  R.  &  S.  Cl. ,  etc.,  v.  Norfolk  So.  Ry.  Co.,  143  F.  (2d) 
1015,  1017  (C.A.  4th,  1944). 

No  “express  words”  showing  an  intent  to  depart  from 
the  common  law  appear  in  §  9(a).  In  case  of  doubt,  that 
interpretation  which  is  declaratory  of  or  in  accord  with 
the  common  law  is  to  be  preferred  to  a  reading  that  results 
in  a  change,  Cincinnati  City  v.  Morgan,  3  Wall.  275,  293 
(1866),  for  in  doubtful  cases  the  presumption  is  that  no 
change  in  the  common  law  was  intended,  Mindlin  v. 
O’Boyle,  27S  Pa.  212,  217:  122  Atl.  294,  295  (1923). 

iii)  The  Decisions  Do  Not  Support  Defendant’s  Con¬ 
tention. 

Three  of  the  cases  cited  below  by  cross-appellee — Sin- 


99  The  reluctance  of  courts  to  infer  a  statutory  alteration  in  the 
common  law  where  it  has  not  been  clearly  expressed  is  vividly 
exemplified  by  Jones  v.  Jones,  63  App.  D.C.  373,  72  F.  (2d)  829 
(1934).  See  also  McCarthy  v.  McCarthy,  20  App.  D.C.  195,  202 
(1902) :  Chauncey  v.  Dyke  Bros.,  119  Fed.  1,  17  (C.A.  8th.  1902). 
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jen,100  von  Zedtwitz ,101  and  Sturchler 102 — turn  on  proof 
of  jurisdictional  facts,  namely,  that  the  claimant  is  “not 
an  enemy  or  ally  of  enemy”.  Relief  is  expressly  limited 
to  such  claimants  by  §9  (a)  which  expresses  the  consent  of 
the  United  States  to  suit,  Cummings  v.  Deutsche  Bank,  300 
U.S.  115,  IIS-119  (1937).  Moreover,  jurisdictional  facts 
carry  a  special  burden.  Such  facts  are  a 

“ condition  which  must  be  met  by  the  party  who  seeks 
the  exercise  of  jurisdiction  in  his  favor.  He  must  al¬ 
lege  in  his  pleading  the  facts  essential  to  show  juris¬ 
diction.  Tf  he  fails  to  make  the  necessary  allegations 
he  has  no  standing.  *  *  *  he  must  carry  throughout  the 

100  In  Sinjen  v.  Miller,  281  Fed.  889  (D.  Nebr.,  1922)  an  Act 
of  Congress  provided  that 

“When  any  naturalized  citizen  shall  have  resided  for  two  years 
in  the  foreign  state  from  which  he  came  *  *  *  it  shall  be 
presumed  that  he  has  ceased  to  be  an  American  citizen  *  *  * 
Provided  however,  that  such  presumption  may  be  overcome  on 
the  presentation  of  satisfactory  evidence  *  *  Id.  at  890. 
Manifestly,  it  was 

“the  clear  purpose  of  the  [Expatriation]  Act  to  put  upon  the 
plaintiff  the  burden  of  proof  to  show  his  citizenship  as  a  fact, 
and  to  overcome  by  satisfactory  evidence  the  presumption  of 
expatriation  *  *  Id.  at  891. 

101  In  Von  Zedwitz  v.  Sutherland,  26  F.  (2d)  525,  526  (C.A.D.C. 
1928),  the  issue  was  w’hether  plaintiff,  concededly  a  German  na¬ 
tional,  had  expatriated  himself  from  Germany  by  residence  in 
Switzerland.  The  court  concluded  that  he  had 

“failed  to  produce  competent  evidence  to  prove  the  continuous 
and  uninterrupted  absence  of  his  mother  and  himself  from 
Germany  for  the  period  of  10  years,  beginning  in  or  about 
August,  1896,  and  ending  prior  to  December,  1906. 

Since  Von  Zedtwitz  did  not  prove  he  had  become  a  Swiss,  he  re¬ 
tained  German  nationality  and  was  therefore  jurisdictionally  dis¬ 
qualified  from  obtaining  return. 

102  Sturchler  V.  Sutherland,  19  F.  (2d)  999  (E.D.N.Y.  1927)  was 
reversed  in  Sturchler  v.  Sutherland,  23  F.  (2d)  414  (C.A.  (2d), 
1928).  The  jurisdictional  requirement  was  not  satisfied  because 
the  trial  court  found  that 

“This  distributee  was  and  still  is  a  German  citizen  *  *  *  she 
[is  not]  an  eligible  claimant  *  *  *  She  cannot  qualify  *  * 

19  F.  (2d)  at  1008. 
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litigation  the  burden  of  showing  that  he  is  properly 
in  court.  *  *  *  McNutt  v.  General  Motors  Acceptance 
Corp.,  29S  U.S.  178,  1S9  (1936). 

But  whether  a  party  has  an  “interest,  right,  title”  is 
not  a  jurisdictional  fact  which  the  court  meets  at  the 
threshold  of  the  suit;  it  is  one  of  the  elements  of  plaintiff’s 
cause  of  action  which  can  be  passed  upon  only  when  all 
the  evidence  is  in.  The  burden  of  proof  imposed  upon 
parties  in  establishing  jurisdictional  facts,  therefore,  dif¬ 
fers  toto  coelo  from  the  burden  in  establishing  other 
facts.  The  two  other  cases  cited  below  by  cross-appellee 
are  instances  where  the  evidence  produced  by  the  govern¬ 
ment  overwhelmingly  .  established  that  plaintiffs  were 
cloaks,  so  that  there  was  no  occasion  to  inquire  whether 
plaintiff  had  met  the  burden  of  proof.102*  To  endorse 
the  view  that  cross-appellants  must  disprove  the 
charge  of  fraud  is  to  ride  roughshod  over  never-ques¬ 
tioned  common  law  principles  and  the  Federal  Rules  of 
Civil  Procedure.  It  requires  the  assumption  that  Con¬ 
gress  in  the  Trading  with  the  Enemy  Act,  without  rhyme 
or  reason,  overturned  the  established  mode  for  proving 
ownership  to  property.  And  it  threatens  the  constitu¬ 
tionality  of  the  statute  as  applied  to  American  citizens,  as 
we  now  shall  show. 

1021  When,  in  Thorsch  v.  Miller .  5  F.  (2d)  118  (C.A.D.C.,  1925), 
the  Custodian  was  about  to  sell  the  property,  the  German  vendors 
sent  a  cable  protesting  sale  of  “ our  shares’ \  Hence  the  court  de¬ 
clared 

“It  is  difficult  to  believe  that  the  Werners  made  an  uncondi¬ 
tional  transfer  of  the  shares  to  Mr.  Thorsch  on  March  12,  1917, 
when  it  thus  appears  that  on  September  12,  1919,  they  were 
claiming  to  be  the  owners  of  the  stock  *  *  Id.  at  122. 

And  in  Draeger  Shipping  Co.  V.  Crowley,  55  F.  Supp.  906,  (S.D.N.Y., 
1944),  the  court  found  that 

“the  evidence  as  a  whole,  affirmatively  and  conclusively” ,  Id.  at 
912. 

disproved  plaintiff's  claim  of  any  “interest,  right,  title”  in  the  vested 
shares. 
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2)  To  Seize  an  American's  Property  and  Burden  Him 
With  Disproving  Fraud  Would  Render  the  Statute 
Unconstitutional. 

The  court  below  declared 

“I  do  not  think  it  is  the  burden  of  the  government  to 
do  more  than  establish  a  prima  facie  case”,  R.  994, 
and  this  in  a  case  where  the  government  seeks  to  confis¬ 
cate  a  citizens  property. 

It  is  to  be  borne  in  mind  that  the  turnover  of  property 
by  an  American  to  the  government,  whether  voluntary  or 
in  response  to  judicial  direction  under  <§>17  of  the  Trading 
with  the  Enemy  Act 

“gives  nothing  but  the  preliminary  custody,  such  as 
would  have  been  gained  by  seizure.  It  attaches  the 
property  to  make  sure  that  it  is  forthcoming  if  finally 
condemned  and  does  no  more”.  Central  Union  Trust 
Co.  v.  Garvan,  254  U.S.  554,  569. 

In  the  words  of  Judge  Learned  Hand: 

“By  the  capture  nothing  is  condemned,  nothing  con¬ 
fiscated,  nothing  concluded.  The  citizen  runs  only  the 
risk  of  temporary  dispossession  through  the  misprision 
of  the  officials  *  *  *.”  Kahn  v.  Garvan,  263  Fed.  909, 
916  (S.D.N.Y.,  1920). 

These  limitations  were  spelled  out  in  the  interests  of  con¬ 
stitutionality.  A  citizen  cannot  be  burdened,  after  mak¬ 
ing  a  turn-over,  with  disproof  of  charges  that  he  holds 
the  property  in  behalf  of  an  enemy.  He  can  no  more  be 
compelled  to  prove  his  innocence  in  order  to  recover  his 
property  than  to  preserve  his  life  or  liberty. 

If  ordinary  rules  of  pleading  applied  to  summary 
proceedings  under  the  Trading  with  the  Enemy  Act,  the 
Government  would  be  compelled  to  establish  its  claim 
when  it  demanded  possession  under  §  17.  Instead  the 
owner  is  deprived  of  his  right  and  is  compelled  by  §  17 
to  surrender  his  property  without  demur.  Central  Union 
Trust  Co.  v.  Garvan,  254  U.  S.  554  (1921) ;  In  re  Suther¬ 
land,  21  F.  (2d)  667  (W.  D.  N.  Y.,  1927).  Thus  the 
owner  is  deprived  against  his  will  of  his  right  to  defend 
and  forced  to  become  a  plaintiff  under  §9.  Having 


118 


gagged  ms  objections  to  the  capture,  the  government 
cannot  shift  the  burden  of  proving  a  citizen’s  wrong¬ 
doing  by  the  trick  of  postponing  the  hearing  until  a 
turnover  is  made. 

The  denaturalization  cases  make  plain  that  the  govern¬ 
ment  cannot  evade  the  burden  by  procedural  maneuver¬ 
ing.  When  the  government  seeks  to  denaturalize  a  citizen 
it  must  prove  by  “clear,  unequivocal,  and  convincing” 
evidence  that  he  obtained  his  naturalization  certificate 
illegally.  Knauer  v.  United  States,  328  XJ.  S.  654,  657 
(1946).  To  be  sure,  in  such  proceedings  the  government 
as  plaintiff  bears  the  traditional  burden  of  the  affirma¬ 
tive.  But  the  burden  does  not  shift  when  the  govern¬ 
ment  is  defendant.  So,  if  an  individual  interned  as  an 
enemy  alien  and  threatened  with  deportation  brings  suit 
for  a  declarator}*  judgment  that  he  is  a  citizen,  the  gov¬ 
ernment  as  defendant  has  the  burden  of  proving  that 
citizenship  has  been  lost: 

“the  government  carries  the  same  heavy  burden  in 
both  situations” 
for  the  reason  that 

“annihilation  of  the  right  is  equally  disastrous  .  .  . 
in  one  case  as  in  the  other”.  Bauer  v.  Clark ,  161  F. 
(2d)  397,  401  (C.  A.  7th,  1947). 

Surely  the  government  can  no  less  escape  the  burden 
when  it  seeks  to  confiscate  the  property  of  a  citizen  than 
when  it  seeks  to  denaturalize  a  foreign-born  citizen. 

If  the  rights  of  an  American  citizen  are  at  stake 
“It  is  not  within  the  province  of  a  legislature  to 
declare  an  individual  guilty  or  presumptively  guilty 
of  a  crime”.  McFarland  v.  American  Sugar  Co.,  241 
IT.  S.  79,  86  (1916)  103 

103  Statutory  presumptions  and  burden  of  proof  are  closely  allied : 
“There  are,  indeed,  ‘presumptions  that  are  not  evidence  in  a 
proper  sense  but  simply  regulations  of  the  burden  of  proof'. 
*  *  *  Even  so,  the  occasions  that  justify  regulations  of  the 
one  order  have  a  kinship,  if  nothing  more,  to  those  that 
justify  the  others”.  Morrison  v.  California,  291  U.S.  82,  90 
(1934). 
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Although  our  case  is  a  civil  action,  the  sanctions — con¬ 
fiscation  plus  a  stained  reputation — are  comparable  to 
criminal  penalties,  and  the  principle  is  no  less  applicable, 
as  Cummings  v.  Missouri,  4  Wall  277,  330  (1867),  a  civil 
action,  attests.  There,  when  inhabitants  of  the  Confeder¬ 
ate  states  who  sought  to  carry  on  their  profession  as 
priests  and  clergymen  were  required  to  take  an  oath  that 
they  had  never  been  in  armed  hostility  to  the  United 
States  or  manifested  adherence  to  its  enemies,  the  Su¬ 
preme  Court,  quoting  the  words  of  Alexander  Hamilton, 
labelled  it 

“ a  subversion  of  one  great  principle  of  social  secur¬ 
ity,  to  wit;  that  every  man  shall  be  presumed  innocent 
until  he  is  proved  guilty.  This  was  to  invert  the 
order  of  things;  and,  instead  of  obliging  the  State 
to  prove  the  guilt,  in  order  to  inflict  the  penalty,  it 
was  to  oblige  the  citizen  to  establish  his  oum  inno¬ 
cence  to  avoid  the  penalty”.  Cummings  v.  Missouri, 
4  Wall.  277,  330  (1867). 

It  is  likewise  a  “subversion”  to  compel  an  American  to 
prove  innocence  of  “cloaking”  as  a  condition  of  recovering 
property  taken  from  him  by  the  strong  hand.104  For  a 
citizen  cannot,  without  violating  constitutional  guaran¬ 
tees,  be  compelled  to  ‘‘establish  his  own  inoeence”. 

vn. 

Inclusion  of  the  Estate  in  the  Conspiracy  Was 

Erroneous 

It  will  be  recalled  that  Ward  wrote  Hollender  that  the 
sale  at  Trenton  was  an  “actual  sale”,  supra,  note  50,  cf. 
note  16,  subject,  of  course,  to  the  wrritten  option,  and  that 
Schlotterer  testified  that  wlien  written  options  were  termi¬ 
nated,  the  Germans  had  only  the  “absolute  reliability” 

i°«  “The  incidence  of  burden  of  proof  may  determine  the  out¬ 
come  of  the  case.”  Sampson  V.  Channel,  110  F.  (2d)  754,  758  (C.A. 
1st,  1940). 
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of  the  optionor  upon  which  to  rely.  Thereafter,  in  the 
words  of  the  government,  “the  only  real  reliance  they 
[the  Germans]  had  was  on  the  personalities  of  the  people 
involved”.  R.  999.  In  consequence,  the  essence  of  the 
conspiracy,  to  borrow  a  phrase  of  the  court  below,  was 
that  the  various  acts  of  the  ‘‘conspirators”  represented  a 
“continuation  of  the  fraudulent  concealment  of  the  Ger¬ 
man  interests”.  R.  84. 

To  hold  a  conspirator  there  must  be  “participation” 
with  knowledge  of  the  “agreement”.  Supra,  p.  107;  and 
see  Dickerson  v.  United  States,  IS  F.  (2d)  SS7,  S93  (C.  A. 
8th,  1927) ;  Davidson  v.  United  States,  61  F.  (2d)  250, 
253  (C.  A.  8th,  1932).  Fred  died  in  January  1943.  R.  99. 
There  is  no  evidence  that  Julian  Basch,  one  of  the  trus¬ 
tees  of  Fred’s  estate,  or  Fred’s  wife  and  children,  the 
beneficiaries,  knew  of  or  participated  in  the  “conspiracy”. 
Julian’s  personally-held  shares  were  not  vested.  The 
estate  cannot  be  held  a  party  to  a  conspiracy  by  oral 
agreement  to  preserve  the  option  of  the  Germans  on  the 
shares  purchased  by  the  49%  group. 

1)  The  estate  cannot  be  held  a  wrongdoer  so  long  as 
Julian,  one  trustee,  was  ignorant  of  the  conspiracy,  even 
on  the  assumption  arguendo  that  Vort,  the  other  trustee, 
was  a  party  to  the  conspiracy. 

In  Kind  v.  Clark .  161  F.  (2d)  36  (C.  A.  2d,  1947),  the 
wife,  Johanna,  and  son,  Herman,  of  the  decedent  were 
trustees  and  beneficiaries  of  the  estate.  Herman  knew 
of  and  was  implicated  in  the  cloaking  conspiracy  (p.  38, 
46).  Thus  one  of  the  trustees  was  an  active  participant 
in  the  conspiracy  to  advance  his  own  interest  as  bene- 
ficiarv.  Even  so  the  court  held  that 

“Since  we  accept  the  judge’s  finding  as  to  Johanna’s 
lack  of  knowledge,  we  cannot  hold  that  the  estate,  as 
such,  is  to  be  regarded  as  a  wrongdoer”,  (p.  47). 

It  is  clear  that  the  penal  consequences  of  an  illegal  trans¬ 
action  by  the  trustee  may  not  be  visited  upon  the  innocent 
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beneficiaries.  6  WiUiston  on  Contracts,  §  1790  (rev.  ed. 
1938). 105 

The  present  case  is  stronger  than  the  Kind  case.  Let 
it  be  assumed  that  Vort  continued  the  conspiracy.  Never¬ 
theless  one  trustee,  Julian  Basch,  as  in  the  Kind  case, 
knew  nothing  of  the  conspiracy,  and  unlike  the  Kind 
case,  not  one  beneficiary  knew  of  the  conspiracy.  Since 
one  trustee  and  the  three  beneficiaries  knew  nothing  of 
the  conspiracy,  it  follows  that  the  estate  cannot  “be  re¬ 
garded  as  a  wrongdoer”  and  that  the  shares  must  be 
returned  to  the  estate. 

2)  There  is  yet  another  ground  for  so  holding :  upon  his 
death,  Fred  Basch  abandoned  the  conspiracy.  It  is  set¬ 
tled  that 

“the  conspiracy  terminated,  so  far  as  this  defendant 
was  concerned,  when  he  affirmatively  ndthdrew  from 
it”.  United  States  v.  Ames,  39  F.  Supp.  885,  886 
(S.  D.  N.  Y.,  1941). 

Even  the  conspiracy  statute  does  not 

“take  from  a  conspirator  the  power  to  withdraw 
from  the  execution  of  the  offense  or  to  avert  a  con¬ 
tinuing  criminality”.  Hyde  v.  United  States,  225 
U.  S.  347,  369  (1912). 

When  a  conspirator  dies,  he  has  in  the  most  final  and 
irrefutable  manner  abandoned  the  conspiracy.  Parties 
who  have  withdrawn  from  the  combination 

“thereby  have  relieved  themselves  from  further  liabil- 
itv  .  .  .”  Boyle  v.  United  States,  259  Fed.  803,  807 
(C.  A.  7th,  1919). 

105  Compare  Francis  Oil  &  Refining  Co .  v.  David  A.  ManviUe  & 
Co.,  296  Fed.  349  (C.A.  2d,  1924).  Plaintiff  corporation,  through 
its  officers,  joined  with  a  broker  to  recover  proceeds  of  sales  of  its 
stock.  Defendant  invoked  the  equitable  maxim  that  plaintiff  could 
not  obtain  equitable  relief  because  it  had  unclean  hands.  The 
Court  said: 

“Valuable  as  are  the  great  maxims  of  equity,  they  must  not 
be  applied  so  as  to  forsake  substance  for  form.  *  *  *  Here 
*  *  *  the  wrong  has  been  done  only  in  form  to  the  corporate 
plaintiff.  The  real  sufferers  are  the  innocent  stockholders  and 
equity  will  break  down  artificial  barriers  so  as  to  award  re¬ 
lief  to  them".  Id.  at  352. 
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Assume  an  oral  promise  by  Fred  to  honor  the  option 
despite  its  written  cancellation.  His  death  brought  the 
alleged  agreement  to  an  end.  It  was  not  known  to  or 
adopted  by  his  wife  and  children.  To  allow  cross-appellee 
to  retain  the  shares  of  the  estate  is  to  visit  the  sins  of 
the  father  on  the  children. 

vm. 

The  Order  to  Pay  Dividends  and  Interest 
to  Cross-Appellee  Was  Erroneous 

1 )  Dividends 

The  court  below  erroneously  ordered  cross-appellants 
to  pay  to  cross-appellee  all  dividends  received  by  them 
on  the  408  shares.  Assuming,  contrary  to  the  fact,  that 
cross-appellants’  shares  remained  subject  to  option  be¬ 
cause  the  cancellation  in  1940  was  fictitious,  cross-appel¬ 
lee  is  yet  not  entitled  to  dividends.  The  contract  between 
cross-appellee’s  predecessor,  Thorer  &  Co.,  merely  gave 
Thorer  &  Co.  a  right  to  repurchase  the  375  optioned 
shares  (51%  plus  24%)  upon  payment  of  $220  per  share, 
R.  1149.  Until  this  right  was  exercised,  Thorer  &  Co. 
had  no  right  to  dividends.  See  supra,  note  76. 

Cross-appellee  relies  upon  the  alleged  oral  agreement 
to  limit  dividends  to  15%.  Supra ,  p.  65.  We  have  shown 
that  cross-appellants  were  not  parties  to  such  an  agree¬ 
ment.  Assume  arguendo  that  they  were,  that  agree¬ 
ment  created  no  property  right  in  the  dividends.  More¬ 
over,  dividends  in  excess  of  15%  were  in  fact  paid. 
Supra .  note  58.  Thereby  cross-appellants  abandoned  the 
alleged  “conspiratorial”  agreement.  They  paid  heavy 
income  taxes  on  said  dividends  and  spent  the  balance 
thereof  for  their  own  uses,  R.  174,  cf.  279-280,  proof  that 
they  were  not  “ holding ”  the  dividends  for  the  benefit  of 
Thorer  &  Co.  To  compound  the  error,  the  court  below 
refused  to  allow  cross-appellants  to  deduct  the  15%  divi¬ 
dends  to  which  they  were  entitled  even  if  there  was  a 
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15%  limitation  agreement.  See  R.  1238,  quoted  supra , 
note  56. 

2)  Interest 

Cross-appellee  sought  to  recover  interest  on  the  divi¬ 
dends  from  the  date  of  receipt  thereof,  but  the  court 
below  limited  interest  to  such  as  accrued  from  the  date 
the  dividends  were  vested,  September  21,  1949.  R.  88, 
27-29.  The  distinction  drawn  is  baffling.  No  interest 
whatsoever  is  recoverable. 

The  Trading  with  the  Enemy  Act. 

“makes  no  provision  for  payment  of  interest  *  *  *. 
there  is  no  statute  and  no  acceptable  legal  theory 
which  would  award  interest  prior  to  the  Custodian’s 
demand.”  Clark  v.  E.  J.  Lavino,  175  F.  (2d)  897, 
899  (C.  A.  3d,  1949). 

The  court  there  erroneously  awarded  interest  that  accrued 
after  non-compliance  with  the  Custodian’s  demand  for  a 
turn-over.  This  portion  of  the  case  was  reversed  by  the 
Supreme  Court  in  McGrath  v.  Manufacturers’  Trust  Co., 
338  U.  S.  241  (1949) : 

“•  •  •  any  possible  basis  for  the  6%  interest  from 
January  30,  1947  [the  date  of  the  turnover  order] 
must  be  sought  in  the  Trading  with  the  Enemy  Act. 
We  find  no  authority  in  that  Act  for  a  6%  rate  or 
for  any  other  rate  of  coercive  interest  to  be  added  as 
an  incident  to  a  summary  order  for  the  transfer 
of  possession  of  funds.”  338  U.  S.  at  249. 

The  allowance  of  interest  by  the  court  below  was  in  plain 
disregard  of  the  Supreme  Court’s  decision  in  the  Manu¬ 
facturers  Trust  case. 

IX. 

Erroneous  Rulings  on  Evidence 

It  would  unduly  extend  an  already  over-long  brief  to 
cull  from  the  record  the  many  rulings  which  indicate 
that  in  excluding  evidence  the  trial  court  was  repeatedly 
arbitrary  and  capricious.  A  few  examples  must  suffice. 
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1)  The  Court  Below  Arbitrarily  Discriminated  in  Ex¬ 
cluding  Financial  Statements  of  a  C.  P.  A. 

Cross-appellee  was  permitted  to  introduce  one  financial 
statement  after  another  of  Basch  Co.,  prepared  by  Philip 
M.  Percus,  a  certified  public  accountant,  R.  S02-S06.  On 
redirect,  when  cross-appellants  attempted  to  introduce 
other  financial  statements  similarly  prepared  by  Percus 
(in  order  to  meet  cross-appellee’s  financial  analysis),  they 
were  excluded  on  the  ground  that  “the  man  who  made  it”, 
Percus,  was  required  to  testify  to  it.  R.  839.  There¬ 
upon  cross-appellants  moved  to  strike  the  Percus  financial 
statements  introduced  by  cross-appellee,  Def.  Exhibits 
70,  71  and  72  (unprinted),  for  the  same  reason,  namely, 
that  Percus  had  not  identified  them.  R.  852.  The  court 
overruled  this  motion  on  the  ground  that  these  three  ex¬ 
hibits  were  “ admissions ”  of  the  cross-appellants,  admitted 
“for  the  purpose  of  showing  actions  on  the  part  of  the 
offering  [sfc]  parties”.  R.  852.  This  incredible  ruling 
transforms  the  regular  financial  reports  of  a  certified 
public  accountant  into  an  admission  by  the  party  to  whom 
it  is  furnished !  There  cannot  be  one  rule  of  evidence 
for  the  government  and  still  another  for  claimants. 

2)  The  Court  Delon'  Erroneously  Excluded  Percus *  Ad¬ 
dendum  to  His  Deposition. 

The  court  below  erroneously  excluded  PI.  Ex.  8,  a 
letter  written  by  Percus  to  cross-appellee  on  October 
28,  1950,  which  explains  at  the  outset: 

“It  was  understod  that  I  would  furnish  you  with 
additional  data  supplementing  my  deposition  of  Sep¬ 
tember  14  to  18th,  1950”.  R.  1019. 

Cross-appellee’s  objection  was 

“We  told  Mr.  Percus  to  write  that  letter  for  dis¬ 
covery  purposes  [i.  e.,  therefore  within  the  scope  of 
the  deposition].  We  wanted  to  find  out  a  lot  of 
the  facts  that  are  in  there,  but  we  certainly  don’t 
intend  to  be  bound  by  what  he  wu-ote  us”.  R.  145. 
Counsel  for  cross-appellants  stated 
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“I  think  the  Government  is  estopped.  They  misled 
me.  We  could  have  continued  the  deposition.  They 
well  know  I  can’t  subpoena  Mr.  Percus  [in  New 
York].”  R.  145. 

The  right  to  cross-examination  which  may  be  waived, 
1  Wigmore  on  Evidence ,  321  (3d  ed.,  1940);  State  v. 
Rouse,  138  S.  C.  98,  103-104  (1925) ;  and  cases  cited  at  70 
C.  J.  §  783,  can  also  be  lost  by  estoppel.  This  exclusory 
ruling,  R.  146,  is  prejudicial  because  the  court  below 
found  that  $49,000  of  “Hollender’s  money”  was  “hid¬ 
den”  in  Basch  Co.  as  late  as  December,  1940,  R.  82,  and 
because  the  schedules  supplied  by  Percus,  on  the  basis  of 
the  company  books,  furnish  a  complete  explanation  of  re¬ 
payment  of  all  loans  made  to  Basch  Co.  long  prior  to 
December,  1940. 

3)  The  Summaries  Showing  Repayment  of  Loans  From 
Thorer  &  Co.  Were  Improperly  Excluded. 

To  plug  the  hole  made  by  exclusion  of  the  Percus  sum¬ 
maries,  discussed  above,  cross-appellants  undertook,  in 
the  course  of  the  trial,  to  prepare  a  new  set  of  sum¬ 
maries  from  the  company  books  which  were  then  in  the 
hands  of  the  government.  R.  670,  Tr.  3264-3265  (un¬ 
printed).  To  expedite  the  hearings,  the  government  was 
permitted  to  go  forward  with  cross-examination  pending 
preparation  of  the  summaries.  R.  670-671.  The  delav  in 
getting  the  books  prevented  introduction  of  the  sum¬ 
maries  during  cross-appellants’  case  in  chief.  Cross¬ 
appellants  asked  the  court  below’  whether  it  desired  to 
have  the  summaries  and  an  explanation  introduced  on  re¬ 
direct  examination  or  on  rebuttal,  saving 

“They  are  not  prot>erlv  rebuttal:  they  are  part  of 
our  case  in  chief”.  R.  670. 

The  court  preferred  to  have  the  evidence  introduced  on 
rebuttal.  R.  671. 

On  rebuttal,  PI.  Ex.  67  (R.  1081),  a  summary  respect¬ 
ing  repayment  of  $84,000,  and  PI.  Ex.  68  (R.  1082),  a 
summary  respecting  repayment  of  $59,000  were  offered. 
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Vort  had  included  with  the  figures  taken  from  the  books 
explanations  of  how*  instructions  for  repayment  were  re¬ 
ceived.  Tr.  3179-3181  (unprinted).  These  explanations 
w'ere  ordered  stricken.  R.  930.  Thereupon,  plaintiffs 
attempted  to  introduce  PI.  Ex.  69,  70  and  71  (R.  1083- 
1084),  being  letters  from  Ward.  Thorer  and  Hollender, 
containing  contemporary  explanations  of  the  repayments. 
R.  930-931.  To  this  the  court  responded 

“I  strike  out  the  summaries,  then;  there  is  nothing 
to  be  explained”.  R.  930. 

The  explanatory  letters  were  thereupon  excluded  as  im¬ 
proper  rebuttal.  Tr.  3188-3190.  To  underscore  the  com¬ 
pletely  arbitrary  nature  of  these  rulings,106  note  that  still 
another  summary,  PI.  Ex.  72  (unprinted),  was  admitted, 
Tr.  3193  (unprinted). 

Since  cross-appellants  vrere  led  by  the  court  to  post¬ 
pone  introduction  of  summaries  and  explanations  to  re¬ 
buttal,  it  wTas  an  abuse  of  discretion  to  exclude  them  as 
improper  rebuttal.  Entirely  apart  from  that  fact,  con¬ 
siderations  of  justice  make  it  an  abuse  of  discretion  to 
bar  an  explanation  of  the  fact  found  so  damning  by  the 
court  below — the  alleged  “hiding”  of  Thorer  &  Co.  loans 
deep  into  1940. 

4)  The  Exclusion  of  Schoenburg’s  1939  Letter  to  Vort 
Was  Improper. 

On  cross-examination  by  cross-appellee,  Vort  testified 
that  he  received  two  letters  from  Schoenburg  in  1939,  in 
one  of  which  Schoenburg  asked  to  have  copies  of  adver¬ 
tising  in  “Vogue”  and  “Delineator”  magazines.  R.  646. 
The  other  letter  had  been  turned  over  to  the  government. 
R.  645.  Plaintiffs  sought  to  introduce  the  other  letter 
written  by  Schoenburg  to  Vort,  October  12,  1939,  PI.  Ex. 

106  PI.  Exhibits  74A  and  74B  (unprinted),  for  some  obscure  rea¬ 
son,  fared  better  on  rebuttal.  They  were  admitted,  the  court  saying 
“Whether  it  is  rebuttal  or  not.  I  think  it  is  proper  evidence, 
and  it  will  be  admitted”.  Tr.  3198. 
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76,  which  enclosed  PI.  76A,  a  letter  by  Schoenbnrg  to 
Vienna  police  authorities  inquiring  as  to  the  formalities 
required  to  permit  Vort’s  Jewish  relatives  to  migrate 
from  Austria.  R.  933,  1087-1083.  Cross-appellee  repre¬ 
sented  that 

“This  has  nothing  to  do  with  this  case  and  nowhere 
in  the  transcript  of  the  record  before  your  Honor  is 
it  referred  to”.  R.  933. 

These  exhibits  were  erroneously  excluded,  despite  plain¬ 
tiffs’  plea  that  they  were  entitled  to  remove  the  cloud 
raised  by  the  fact  that  Schoenburg  communicated  with 
Vort  in  1939.  R.  933. 

5)  The  Exclusion  of  Letters  Written  By  or  to  Cross- 
Appellants  Was  Erroneous. 

Among  the  hundreds  of  letters  introduced  in  the  depo¬ 
sitions  by  cross-appellee  were  29  between  cross-appellants 
and  the  Germans  or  51%  group.  On  rebuttal,  cross¬ 
appellants  offered  these  letters  (unprinted),  listed  in  and 
attached  to  PI.  Ex.  77  (R.  10S9).  They  were  excluded 
as  improper  rebuttal.  Tr.  3208-3209  (unprinted).  Cross¬ 
appellants  could  not  know  until  cross-appellee  completed 
the  introduction  of  his  evidence  what  further  evidence 
would  be  necessary.  The  exclusion  is  preiudicial  because 
nothing  better  show's  the  complete  innocence  of  cross¬ 
appellants  than  the  contrast  between  the  comunications 
amongst  Hollender,  Ward,  Mahler  and  Koch,  upon  which 
the  conspiracy  case  is  built,  and  the  innocuous  letters 
confined  to  mine-run  business  matters  written  contempo- 
neouslv  to  or  by  cross-appellants. 

6)  Throughout  cross-appellants  obiected  to  the  intro¬ 
duction  of  evidence  respecting  any  schemes  to  conceal 
the  property  from  the  United  States  discussed  in  the 
correspondence  of  Hollender  and  members  of  the  51% 
group.  R.  119,  120.  127.  We  have  shown  that  none  of 
this  correspondence  nor  its  contents  wTere  ever  communi¬ 
cated  to  cross-appellants  and  that  as  to  them  the  sale 
was  bona  fide. 
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The  admission  of  all  of  this  testimony  was  prejudicial 
on  yet  another  ground.  Assuming  contrary  to  the  fact 
that  Hollender  and  his  51%  associates  did  not  intend 
that  the  sale  to  cross-appellants  should  be  absolute,  that 
intention  was  never  communicated  to  cross-appellants  and 
evidence  thereof  was  inadmissible.  In  the  unreported 
Findings  and  Conclusions  of  Judge  Wyzanski  in  Standard 
Oil  Co.  v.  Markham  (S.  D.  N.  Y.,  Civil  Action,  No.  26-414, 
November  7,  1945),  Judge  Wyzanski  held  in  a  similar 
situation  that 

“the  pencil  notations  on  Dr.  von  Knieriem’s  [counsel 
to  I.  G.  Farben,  which  had  transferred  assets  to 
Standard  Oil]  copy  are  not  admissible,  as  a  matter 
of  substantive  law,  against  plaintiffs  as  an  aid  in 
construing  the  actual  agreement  made  at  the 
Hague, — this  ruling  being  in  accord  with  the  well- 
settled  principle  that  ‘The  unexpressed  or  uncom¬ 
municated  intention  of  one  party  to  a  contract  is  not 
binding  upon  the  other  party  to  the  contract.  In 
order  to  be  binding  the  intention  must  be  common  to 
both’.  Farnum  v.  Whitman,  1S7  Mass.  381,  383;  Wig- 
more,  Evidence,  3rd  ed.  vol.  VII  p.  Ill  §  1971  note  3.” 
Conclusion  24,  p.  38. 

CONCLUSION 


The  judgment  of  the  Court  below  permitting  cross- 
appellee  to  retain  the  40S  shares,  and  directing  cross¬ 
appellants  to  pay  to  cross-appellee  the  dividends  re¬ 
ceived  on  said  shares  plus  interest  since  the  vesting 
should  be  reversed. 

Respectfully  submitted, 

Raout.  Berger 

Attorney  for  Cross- Appellants 

Abe  Krash 
Of  Counsel 
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QUESTIONS  PRESENTED 


1.  Whether  this  Court  will  set  aside  as  “clearly  erroneous” 
findings  of  fact  that  the  intent  of  the  parties  to  a  sale  of  stock 
was  to  execute  a  sham  transaction  and  to  conceal  the  con¬ 
tinued  German  ownership  of  the  property,  when  the  findings 
are  based  on  the  testimony  of  the  plaintiffs  and  of  other  parties 
to  the  transaction,  as  well  as  upon  documentary  evidence. 

2.  Whether,  if  the  plaintiffs  agreed — for  whatever  motive — 
to  a  sham  transaction  whereby  they  took  record  title  to  shares 
of  stock  and  concealed  the  continued  German  beneficial  owner¬ 
ship  thereof  even  after  the  declaration  of  war,  the  stock  was 
properly  vested  by  the  Attorney  General  as  enemy  owned. 

3.  Whether  the  court,  having  found  the  facts  stated  in  Ques¬ 
tion  2,  properly  admitted  the  statements  of  other  parties  to 
such  agreement  as  the  declarations  of  co-conspirators. 
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This  brief  covers  the  appeal  taken  by  the  cross-appellants 
(plaintiffs  below)  from  the  part  of  the  judgment  of  the  Dis¬ 
trict  Court  which  decided  that  the  cross-appellee  (defendant 
below)  should  retain  408  of  the  S10  shares  of  stock  in  Herman 
Basch  &  Co.,  Inc.,  a  New  Jersey  corporation,  which  he  vested 
from  the  cross-appellants  in  194S  under  authority  of  the  Trad¬ 
ing  with  the  Enemy  Act,  and  from  the  Supplemental  Order 
rendering  judgment  in  favor  of  the  cross-appellee  on  his 
counterclaims  (App.  S7-SS,  93). 1 

Plaintiffs’  appeal  is  based  primarily  on  an  attack  on  the  Dis¬ 
trict  Court’s  findings  of  fact.  It  will  be  necessary  to  discuss 
the  evidence  in  detail  in  the  “Argument,”  so  at  the  present 
point  we  shall  limit  ourselves  to  a  brief  chronological  statement. 

Herman  Basch  &  Co.,  Inc.,  was  formed  in  1932  as  part  of  the 
settlement  of  a  controversy  between  Herman  Basch,  and  Her¬ 
man  Basch  &  Co.,  Inc.  (of  New  York)  on  the  one  hand,  and 
Thorer  &  Co.,  a  German  partnership,  of  Leipzig,  Germany,  on 
the  other  (App.  196).  The  controversy  involved  the  use  of  a 
secret  process  for  dyeing  furs,  which  Herman  Basch  claimed 
to  have  bought  from  the  Germans  in  1922  (App.  196).  As  part 
of  the  settlement,  the  business  was  transferred  to  the  Germans, 
who  set  up  Herman  Basch  &  Co.,  Inc.  (New  Jersey)  to  operate 
it  (App.  196-7).  All  the  stock  of  the  new  corporation  was 
owned  by  Althor,  Inc.,  a  New  York  corporation,  and  all  the 
stock  of  Althor  was  owned  by  Thorer  <fe  Co.  (App.  197,  Tr.  65 
(not  printed.))2 

In  exchange  for  the  transfer  of  the  business,  Herman  Basch 
received  an  agreement  whereby  he  was  to  be  paid  S65.000  over 
a  10-year  period  plus  royalties  on  the  production  of  the  new 
corporation  (PI.  Ex.  DJW  5S1  (not  printed)).  To  secure 
performance  of  this  agreement,  the  shares  of  Herman  Basch 
&  Co.,  Inc.  (New  Jersey)  were  placed  in  escrow  with  the  Na¬ 
tional  City  Bank  of  New  York  (App.  197). 

Plaintiff  Vort  had  been  an  officer  of  the  old  Herman  Basch 
<fc  Co.,  Inc.,  (App.  9S,  99, 101).  Fred  Basch,  a  nephew  of  Her- 


1  In  an  effort  to  clarify  the  facts  we  shall  refer  to  the  parties  as  designated 
below,  “plaintiffs’’  and  “defendant” 

1  Subsequently  a  new  corporation  was  organized  to  hold  the  real  estate 
and  the  factory.  This  was  the  North  Bergen  Realty  Co.,  all  the  stock  of 
which  was  owned  by  Herman  Basch  &  Co.,  Inc.  (App.  4S9). 
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man  Basch,  had  also  been  connected  with  the  business.  He 
was  familiar  with  the  secret  process  and  was  in  charge  of  the 
dyeing  of  furs  (App.  100, 199).  Fred  Basch  died  in  1943  (App. 
99)  and  the  trustees  of  his  estate  are  the  plaintiffs  in  the  third 
suit  here.  Vort  and  Fred  Basch  had  opposed  the  1932  settle¬ 
ment,  and  were  disappointed  by  the  transfer  to  the  Germans, 
because  Vort,  who  handled  the  office  work  and  sales  and  Fred 
Basch,  who  handled  the  dyeing,  had  counted  on  inheriting  the 
business  from  Herman  Basch,  who  was  childless  (App.  100). 
Ernest  Nauen  came  with  the  business  as  an  employee  in  1933 
and  became  Fred  Basch’s  assistant  (App.  462,  682). 

Vort  and  Fred  Basch  continued  in  actual  charge  of  the  opera¬ 
tion  of  the  business  after  1932  (App.  101)  and  received  in¬ 
structions  from  the  new  German  owners,  usually  through  Curt 
Mahler  and  George  S.  Ward  (App.  468,  503).  Mahler3  was  the 
head  of  Thorer  &  Hollender,  Inc.,  an  affiliated  firm,  also  con¬ 
nected  with  the  Thorer  interests,  engaged  in  the  import  and  sale 
of  furs  in  New  York  (App.  462-3).  Ward  was  an  attorney 
who  represented  Paul  Hollender,  one  of  the  principal  partners 
in  the  German  firm  of  Thorer  &  Co.  (App.  331),  and  also  a 
principal  stockholder  in  Thorer  &  Hollender  (Tr.  748  (not 
printed) ).  Occasionally  Hollender  came  to  the  United  States, 
and  so  did  Herbert  Schoenburg  and  Rudolph  Sack,  also  part¬ 
ners  in  Thorer  &  Co.  (App.  101-2, 152). 

During  the  latter  1930’s  the  business  ran  into  difficulties 
connected  with  Hitler’s  persecution  of  the  Jews  in  Germany. 
Vort  and  Basch  were  Jewish,  although  Ernest  Nauen  was  not.4 
The  fur  trade  in  New  York  is  mainly  in  the  hands  of  Jewish 
interests  (App.  102),  and  when  the  Jews  in  New  York  formed 
a  Boycott  Committee  to  cut  off  trade  with  Germany  and  with 
German-owned  firms,  Herman  Basch  &  Co.  faced  trouble.  In 
1937  representations  were  made  to  the  Boycott  Committee  by 
Vort  and  Fred  Basch  that  there  were  no  German  interests  in 


*  The  Vesting  Order  which  took  the  shares  in  suit  which  had  been  registered 
in  the  names  of  plaintiffs,  also  took  560  shares  registered  in  the  names  of 
Mahler  and  his  wife  (App.  5,  8-9). 

4  Ernest  Nauen  was  a  brother  of  Otto  Nauen,  a  German  attorney  who 
was  one  of  the  representatives  of  Thorer  &  Co.  at  the  Trenton  conference 
in  February,  1939  (infra,  pp.  32  et  seq.). 
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the  company  and  that  it  was  run  for  the  benefit  of  the  Basch 
Estate,5  and  the  company  weathered  the  storm  temporarily. 
The  story  put  out  to  the  trade  was  that  the  only  German  inter¬ 
est  was  an  option,  the  terms  of  which  were  so  onerous  that  it 
would  never  be  exercised  (App.  249). 

During  this  same  period,  in  order  to  increase  the  American 
appearance  of  the  business  and  also  for  tax  reasons,  changes 
weie  made  in  the  officers  and  directorships  of  the  Herman 
Basch  &  Co.,  Inc.  and  of  Althor,  Inc.  German  officers  and 
directors  resigned,  and  their  places  were  taken  by  Americans, 
without,  however,  any  change  in  stock  ownership.  Fred  Basch 
was  elected  President  of  Herman  Basch  &  Co.,  and  Vort  Treas¬ 
urer  (App.  330,  1093). 

During  the  latter  part  of  193S,  because  of  renewed  German 
excesses  against  the  Jews,  the  Boycott  Committee  in  New 
York  intensified  its  campaign  (App.  1225).  The  ownership 
of  the  Basch  Company  was  again  drawn  into  question,  and 
the  Boycott  Committee  indicated  that  it  would  require  docu¬ 
mentary  proof  of  non-German  ownership  (App.  1232).  Dur¬ 
ing  the  same  period  Paul  Hollender  became  apprehensive  that 
the  heightened  political  tension  between  Germany  and  the 
United  States  might  lead  to  seizure  of  American  property  in 
Germany  and  retaliatory  action  by  the  United  States  (App. 
1217,  1219,  1220,  1224,  1245,  1250-51,  1252,  1253,  1254). 

The  boycott  threat  and  Hollender’s  fears  as  to  German- 
American  relations  led  to  extensive  discussions  and  negotiations 
by  letters,  cables,  telephone,  and  conferences  among  the  inter¬ 
ested  parties.  The  result  was  that  Schoenburg  and  Otto 
Nauen,  as  representatives  of  Thorer  &  Co.,  came  to  the  United 
States  and  participated  in  a  conference  at  Trenton,  New  Jer¬ 
sey,  in  February  1939,  with  Vort,  Ernest  Nauen,  Fred  Basch, 
Ward,  Mahler,  Theodore  Koch,  James  A.  Stevenson,  and  Fred 
A.  Klein.  Theodore  Koch  was  a  cousin  of  Paul  Hollender 
(App.  110).  Stevenson  was  a  lawyer,  associated  with  Shear¬ 
man  &  Sterling  in  New  York,  who  had  represented  Thorer 
&  Co.  and  the  Basch  Company  for  several  years  (App.  449). 

*  Herman  Basch  died  in  1936  (App.  19S).  Fred  A.  Klein,  attorney  for  the 
Basch  Estate,  made  similar  representations  in  1937  (App.  215-216). 
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Klein  was  an  officer  of  and  attorney  for  the  Basch  Holding 
Company,  which  held  properties  for  the  Herman  Basch  estate. 
He  had  represented  old  Herman  Basch  in  the  1932  litigation 
and  his  estate  since  his  death  (App.  196,  198). 

The  result  of  the  Trenton  conference  was  that  a  number  of 
agreements  were  signed  and  all  the  stock  of  Althor  was  trans¬ 
ferred  of  record  to  Americans,  including  the  plaintiffs,  as 
follows: 


Vort  _ 

Fred  Basch__. 
Ernest  Nauen 

Klein _ 

Ward _ 

Koch _ 

Stevenson  _ 


Shares 

89 

89 

49 

18 

95 

95 

65 


500 

39  of  Vort’s  shares,  39  of  Fred  Basch’s,  and  24  of  Ernest 
Nauen’s  were  subject  to  a  repurchase  option  at  $220  a  share 
running  to  Thorer  &  Co.,  and  all  of  the  shares  taken  by  Klein, 
Ward,  Koch,  and  Stevenson  were  subject  to  that  option.  Of 
his  95  shares  Koch  took  70  as  a  nominee  for  Mahler;  and  of  his 
65  Stevenson  took  30  as  nominee  for  Mahler  and  17  as  nominee 
for  his  associate  Lancaster,  a  partner  in  Shearman  &  Sterling 
(App.  255). 

The  District  Court  found  that  these  February  1939  transfers 
were  part  of  a  conspiracy  to  conceal  the  continued  ownership 
and  control  by  Thorer  &  Co.,  and  that  the  plaintiffs c  partici¬ 
pated  in  the  conspiracy  (App.  81,  82). 

In  April  of  1940,  after  war  had  broken  out  in  Europe,  the 
United  States  instituted  a  system  of  “freezing”  controls  on 
foreign  assets  (Executive  Order  8389,  April  10,  1940,  5  F.  R. 
1400).  As  the  Axis  powers  overran  more  of  Europe  these  con¬ 
trols  w'ere  extended.  Stevenson  began  to  fear  that  they  would 
be  extended  to  cover  German  property  in  the  United  States 
(App.  608,  Tr.  2910  (not  printed)).  Whatever  the  reason,  the 
parties  negotiated  with  Paul  Hollender  and  in  December  1940 

*  Including  Fred  Basch,  the  trustees  of  whose  estate  are  plaintiffs  here. 
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the  stockholders  of  Althor  “bought  off”  the  Thorer  option  for 
$63,000  and  had  it  cancelled  (App.  242-3,  608,  1028-9).  The 
$63,000  came  from  dividends  declared  by  Basch  <fc  Co.  to  Althor 
(App.  1131-32)  and  Althor  to  its  stockholders  (App.  1131-32). 

The  District  Court  held  that  the  cancellation  was  fictitious 
and  was  a  continuation  of  the  previous  fraud  and  concealment 
of  German  ownership  (App.  S2-S3).  It  also  held  that  the  can¬ 
cellation  in  August  1941  of  cross-options  and  of  an  escrow 
agreement  executed  at  the  Trenton  conference  was  part  of  the 
continuation  of  the  concealment  (App.  84). 

STATUTE  INVOLVED 

The  statute  involved  is  the  Trading  with  the  Enemy  Act, 
as  amended  (40  Stat.  411,  50  U.  S.  C.  App.  §  1  et  seq.) ,  and  par¬ 
ticularly  Sections  5  (b)  (1)  and  9  (a)  thereof.  These  sections 
were  printed  in  an  appendix  to  the  brief  already  filed  on  be¬ 
half  of  J.  Howard  McGrath,  Attorney  General,  as  appellant, 
pp.  27-30,  in  numbers  11199,  11200,  and  11201. 

SUMMARY  or  ARGUMENT 

The  findings  of  fact  of  the  District  Court  that  the  plaintiffs 
conspired  to  conceal  the  continued  German  ownership  of  the 
property  in  suit  were  based  upon  the  testimony  of  the  plaintiffs 
and  of  other  participants  in  the  transactions,  as  well  as  upon 
the  depositions  and  the  documentary  evidence,  and  involved 
decisions  as  to  the  credibility  of  witnesses  and  the  intent  of 
the  parties.  The  case  is  not  one  for  a  review  de  novo  and  the 
findings  are  not  “clearly  erroneous.” 

There  was  an  abundance  of  evidence  which  justified  the 
District  Court  in  finding  that  the  plaintiffs  engaged  in  conceal¬ 
ing  the  German  beneficial  ownership  of  the  property  in  suit 
from  at  least  as  early  as  1937  until  it  was  vested  in  194S.  Plain¬ 
tiffs  admit  that  they  participated  in  the  concealment  of  the 
German  ownership  of  Herman  Basch  <fe  Co.  from  the  Jewish 
Boycott  Committee  in  1937  and  1938.  In  February  1939  when 
the  German  owners  were  fearful  of  war  and  the  seizure  of  prop¬ 
erties  and  the  boycott  was  again  threatening  the  company,  at 
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the  Trenton  conference  plaintiffs  purported  to  buy  the  stock 
from  the  Germans  at  $200  a  share  although  it  was  worth  $600 
or  more  a  share,  and  they  paid  the  same  price  for  optioned  and 
unoptioned  shares.  The  “purchase”  money  came  from  the 
company  itself  and  was  charged  against  “bonuses,”  purported 
payments  for  past  services  and  advance  payments  for  services. 
There  was  no  bargaining  as  to  the  price.  Further,  plaintiffs 
joined  in  a  deal  in  1940  to  cancel  a  repurchase  option  held  by 
the  Germans  on  75%  of  the  stock.  Again,  the  price  was  fixed 
without  any  consideration  of  the  values  involved,  and  the 
money  paid  to  the  Germans  came  from  a  dividend  declared 
in  the  amount  necessary  to  pay  the  agreed  price.  The  per¬ 
sons  holding  record  title  to  the  stock  were  then  reimbursed  by 
a  second  dividend  for  the  increased  income  taxes  caused  by  the 
first.  Finally,  in  1941, 1942,  and  1943  the  plaintiffs  joined  with 
the  other  stockholders  in  representing  to  the  United  States 
Treasury  and  Alien  Property  Custodian  that  there  was  no 
German  interest  in  the  company,  that  they  were  the  real  owners, 
and  that  the  “sale”  at  Trenton  in  1939  had  been  bona  fide. 

As  to  all  of  this,  the  explanations  offered  by  the  plaintiffs 
were  evasive,  inconsistent,  and  contradictory,  and  they,  and 
their  witnesses,  repeatedly  denied  knowledge  of  facts  they  must 
have  known. 

Since  the  District  Court  found  that  the  transactions  in  1939, 
1940,  and  1941  were  sham,  the  property  remained  subject  to 
vesting  as  enemy  property;  that  the  plaintiffs  may  have 
acted,  as  claimed,  in  whole  or  in  part  from  motives  of  self 
interest,  does  not  operate  to  save  from  seizure  the  enemy  prop¬ 
erty  which  they  “cloaked.” 

The  consistent  course  of  concealment  followed  by  the  plain¬ 
tiffs  was  a  conspiracy,  so  the  declarations  and  statements  of 
their  co-conspirators,  made  pursuant  to  the  conspiracy  and  in 
furtherance  of  its  ends,  were  rightly  admitted  against  them. 
There  was  no  prejudicial  error  in  the  admission  of  evidence 
and  the  Government  proved  its  case  on  “cloaking”  or  fraud, 
apart  from  any  question  as  to  the  burden  of  proof. 
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ARGUMENT 

I.  The  Findings  of  Fact  of  the  District  Court  should  not  be 

set  aside 

Plaintiffs  urge  that  this  Court  should  try  the  case  de  novo 
on  the  record,  reject  nearly  all  of  the  findings  of  the  District 
Court,  and  substitute  contrary  findings  of  its  own.  This,  they 
say,  may  be  done  because  the  findings  rest  ‘‘almost  entirely” 
on  documentary  evidence  or  undisputed  facts  (Brief,  p.  21). 

We  disagree.  The  principal  issue  in  the  case,  tried  in  the  Dis¬ 
trict  Court  for  almost  two  months,  was  whether  transactions 
in  1939,  1940,  1941,  and  1942,  in  which  the  plaintiffs  partici¬ 
pated,  were  bona  fide  or  fraudulent.  At  the  trial  plaintiffs 
Vort  and  Ernest  Nauen  testified  to  their  part  in  the  transac¬ 
tions.  So  did  Klein,  who  was  a  participant,  and  Lancaster, 
who  was  represented  in  the  transactions  by  his  office  associate 
Stevenson.7  All  these  witnesses  denied  on  the  stand  that  the 
transactions  were  designed  to  conceal  the  German  ownership 
of  the  stock  in  suit,  so  their  intent  and  credibility  were  directly 
in  issue.  It  is  significant  that  the  testimony  of  these  witnesses 
takes  up  some  479  pages  of  the  Joint  Appendix,  while  the 
documents  reprinted  in  Volume  III  take  up  282.  That  the 
plaintiffs  executed  the  1939  documents,  for  instance,  was  for 
the  most  part  conceded ;  the  important  question  was  as  to  the 
intent  with  which  they  did  so. 

We  believe  that  the  evidence  clearly  supports  the  findings 
of  fact  made  by  the  District  Court.  However  that  may  be, 
it  is  not  enough  that  this  Court  might  have  reached  a  contrary 
result  if  it  had  heard  the  case  in  the  first  instance;  this  Court 
will  not  reverse  on  the  facts  unless  it  determines  that  the  find¬ 
ings  are  clearly  erroneous  because  lacking  any  rational  basis  in 
the  evidence.  The  Supreme  Court  has  said  that  a  finding  is 
“clearly  erroneous”  when  “the  reviewing  court  on  the  entire 
evidence  is  left  with  the  definite  and  firm  conviction  that  a  mis- 

7  Stevenson  testified  by  deposition,  as  did  Ward,  Koch,  and  Mahler,  also 
parties  to  the  transactions.  Fred  Basch,  who  was  associated  with  the 
plaintiffs,  died  in  January,  1943  (App.  99).  The  plaintiffs  in  No.  11204 
are  the  trustees  of  his  estate. 
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take  has  been  committed.”  United  States  v.  United  States 
Gypsum  Co.,  333  U.  S.  364, 395. 

The  principles  governing  appellate  review  in  the  circum¬ 
stances  of  this  case  were  set  forth  in  detail  by  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  in  Orvis  v.  Higgins,  180  F. 
2d  537,  539,  quoted  with  approval  by  this  Court  in  Land  v. 
Dollar,  87  App.  D.  C.  214,  217-218,  184  F.  2d  245,  248-249: 

Where  a  trial  judge  sits  without  a  jury,  the  rule  varies 
with  the  character  of  the  evidence:  (a)  If  he  decides 
a  fact  issue  on  written  evidence  alone,  we  are  as  able  as 
he  to  determine  credibility,  and  so  we  may  disregard 
his  finding,  (b)  Wliere  the  evidence  is  partly  oral  and  the 
balance  is  written  or  deals  with  undisputed  facts,  then 
we  may  ignore  the  trial  judge’s  findings  and  substitute 
our  own,  ( 1 )  if  the  written  evidence  or  some  undisputed 
fact  renders  the  credibility  of  the  oral  testimony  ex¬ 
tremely  doubtful,  or  (2)  if  the  trial  judge’s  finding  must 
rest  exclusively  on  the  written  evidence  or  the  undis¬ 
puted  facts,  so  that  his  evaluation  of  credibility  has  no 
significance,  (c)  But  where  the  evidence  supporting 
his  finding  is  entirely  oral  testimony,  we  may  disturb 
that  finding  only  in  the  most  unusual  circumstances.8 

In  the  Gypsum  case  the  Supreme  Court  set  aside  findings  of 
fact  because  the  trial  judge  gave  credence  to  testimony  which 
was  inconsistent  with  the  documents  contemporaneous  with 
the  transactions.  In  the  instant  case  the  situation  was  radical¬ 
ly  different;  the  District  Judge  chose  to  disbelieve  the  testi¬ 
mony  of  Vort,  Ernest  Nauen,  Klein,  and  Lancaster  when  they 
testified  that  the  Trenton  conference  did  not  result  in  an  ar¬ 
rangement  to  conceal  the  German  ownership  of  the  stock. 
Whether  he  did  so  because  he  found  their  testimony  inconsis¬ 
tent  with  the  documents  or  because  the  testimony  itself  was 
filled  with  inconsistencies  and  improbabilities  (infra,  pp.  51, 

'We  believe  that  the  version  of  this  quotation  found  in  Fritz  v.  Jarecki, 
189  F.  2d  445,  447  (C.  A.  7),  upon  which  plaintiffs  rely  (Brief,  p.  21,  n  8) 
does  not  accurately  state  the  law.  The  omissions  in  the  quotation  as  used  in 
the  Jarecki  opinion  work  a  violent  change  in  meaning. 
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et  seq.)  docs  not  matter;  in  either  event  he  determined  that 
they  were  not  credible  witnesses. 

We  expect  to  show  that  there  was  more  than  substantial  evi¬ 
dence  supporting  the  District  Court’s  findings.  And  even  as¬ 
suming  that  plaintiff’s  evidence  might  have  been  given  more 
weight,  the  rule  laid  down  by  this  Court  is: 

*  *  *  the  evidence  was  such  that  either  one  of  two 

different  conclusions  might  reasonably  have  been  drawn 
from  it,  and  in  such  a  case  we  have  said  time  and  again 
the  decision  is  for  the  trial  court;  that  its  judgment  must 
stand  and  that  the  appellate  court  may  not  reweigh 
the  evidence  or  override  the  findings,  except  where  it 
clearly  appears  they  are  manifestly  wrong.  Nolan  v. 
W erth,  79  App.  D.  C.  33, 142  F.  2d.  9. 

When  the  findings  are  “almost  entirely  concerned  with  im¬ 
ponderables,  such  as  the  intent  o 1  the  parties”  to  transactions 
and  “what  was  the  design  and  purpose  and  intent”  of  the 
parties  who  engaged  in  those  transactions,  the  losing  party 
may  not  call  upon  the  appellate  court  for  a  trial  de  novo  on  the 
record.  United  States  v.  Yellow  Cab  Co.,  33S  U.  S.  338,  340, 
342. 

The  intent  of  the  plaintiffs  was  an  issue  before  the  court. 
They  testified,  and  it  has  been  said  that  when  the  witness’s 
own  intent  is  an  issue,  the  finding  is  indeed  “unassailable”  ex¬ 
cept  in  the  most  exceptional  cases.  U nited  States  v.  Aluminum 
Co.  of  America,  14S  F.  2d  416, 433  (C.  A.  2). 

II.  The  plaintiffs  held  their  shares  pursuant  to  and  as  part  of 
a  conspiracy  to  conceal  the  continued  German  ownership 
and  control  of  375  shares  of  the  Althor  stock 

The  District  Court  found  that  the  purpose  of  the  stock  trans¬ 
fers  made  at  Trenton  in  February  of  1939  was  to  conceal  and 
cloak  the  continued  German  ownership  of  the  “optioned”  375 
shares  of  Althor  (App.  79-SI).  Of  these  375  shares  the  plain¬ 
tiffs,  Vort  and  Ernest  Nauen,  with  Fred  Basch,  acquired  at 
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Trenton  102  shares,  now  represented  by  408  shares  of  Herman 
Basch  &  Co.,  Inc.,  and  “cloaked”  them  for  the  Germans.9 

A.  The  preparations  for  the  Trenton  conference 

The  reasons  for  the  concealment  of  the  German  ownership 
of  Althor  and  the  process  of  concealment  itself  go  back  at  least 
as  far  as  1937  and  1938.  Paul  Hollender  had  long  been  fear¬ 
ful  that  the  worsening  political  relations  between  Germany 
and  the  United  States  might  lead  to  a  severance  of  diplomatic 
relations  and  war,  or,  even  short  of  war,  to  measures  directed 
against  American  property  in  Germany  and  against  German 
property  here.  On  January  3,  1938,  he  wrote  to  his  American 
attorney,  George  Ward  (App.  1219) : 

• 

The  main  thing  is,  that  we  do  know  here  certain  mat¬ 
ters  which  can  leave  [sic]  to  an  interruption  of  relations 
between  our  two  countries.  Even  if  Ted  [Koch]  cables 
me,  that  ceasing  of  diplomatic  relations  would  do  no 
harm  to  Pomatum,  [Thorer  &  Hollender]  I  must  tell  you 
he  is  mistaken.  It  is  very  hard  to  explain  to  you  why 
we  are  in  such  a  hurry  *  *  *. 

In  another  letter  to  Ward,  dated  February  14,  1939,  but  ap¬ 
parently  referring  to  an  arrangement  made  in  the  preceding 
September,  Hollender  wrote  that  Mahler  (the  head  of  Thorer 
&  Hollender  and  also  under  contract  to  Herman  Basch  &  Co.) 
“gets  such  a  high  firm  salary  on  which  we  agreed  in  September 
in  case  of  war”  (App.  1245). 

Again,  on  December  28,  1938,  Hollender  wrote  to  Ward 
(App.  1217): 

With  this  I  mean  it  should  cover  the  boycott  situa¬ 
tion  over  there  and  also  the  situation  here.  It  is  hard 
to  report  to  you  the  result  of  several  conversations  that 
I  myself  and  partly  Otto  [Nauen]  had  with  our  Gov- 

*  These  40S  shares  the  District  Court  held  the  defendant  entitled  to  retain 
(App.  85),  that  is,  that  they  had  been  rightfully  vested  as  enemy  property. 
Other  parties  to  the  Trenton  deal,  Ward.  Mahler,  Koch,  Klein,  Stevenson 
(acting  for  himself  and  for  Lancaster)  “cloaked”  another  273  shares  of 
•  Althor.  The  402  shares  of  Basch  which  the  District  Court  ordered  returned 
to  the  plaintiffs  (App.  85)  derived  from  those  273  shares  of  Althor. 
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ernment  in  Berlin  on  December  21st  and  22d.  But  you 
must  believe  me  that  the  measures  we  proposed  are 
urgent. 

Specific  references  to  the  possibility  of  the  seizure  of  Ameri¬ 
can  property  in  Germany  and  of  German  property  here  are 
found  in  Ward’s  letter  of  December  2S,  193S,  to  Hollender 
(App.  1215-1217)  and  in  Hollender’s  letter  to  Mahler  of  the 
same  date  (App.  1219-1220). 

During  this  same  period  the  Americans  in  Herman  Basch  & 
Co.,  Inc.,  were  struggling  against  the  threat  to  that  business 
posed  by  the  Jewish  boycott  against  German  firms.  In  1937 
the  Boycott  Committee  had  questioned  the  ownership  of  the 
Basch  Company.  Plan  tiff  Vort  and  his  associates  met  the 
danger  by  representing  to  the  trade  and  to  the  Boycott  Com¬ 
mittee  that  the  business  was  not  German  owned,  that  it  was 
owned  by  the  estate  of  Herman  Basch  or  at  any  rate  run  for  the 
benefit  of  the  estate. 

George  Ward  reported  some  of  the  developments  in  the  boy¬ 
cott  situation  in  a  letter  to  Hollender  dated  March  S,  1937 
(App.  1210-1212): 

There  is  some  evidence  that  a  boycott  is  being  re¬ 
vived.  For  quite  some  time  this  seemed  to  be  more  or 
less  dormant.  There  is,  however,  a  boycott  commit¬ 
tee  in  the  fur  trade  and  I  understand  all  the  Jewish  deal¬ 
ers  have  signed  an  agreement  that  they  will  not  buy 
from  Germans.  Recently  three  cases  were  presented 
before  the  Committee.  Each  of  these  three  men  were 
fined  S5.000,  which  fines  they  paid,  and  two  of  them  also 
agreed  that  they  would  reship  the  German  purchased 
goods  to  another  country.  The  third  case  was  Mr. 
Sobel.  At  the  meeting  he  paid  his  fine  and  made  a  plea 
that  if  he  had  to  ship  these  goods  somewhere  else  and 
take  a  loss  it  would  probably  put  him  in  bankruptcy. 
Some  of  his  friends  appealed  for  him.  Fish,  however, 
who  is  at  the  head  of  the  boycott  committee,  made  the 
statement  that  he  thought  Mr.  Sobel  should  be  treated 
the  same  way.  After  the  meeting  was  over  some  of- 
Sobel’s  friends  went  to  Mr.  Fish  and  told  him  he  thought 
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he  had  a  lot  of  nerve  to  be  so  hard  on  Sobel  because  Fish 
was  always  trading  with  the  Nazis,  whereupon  Fish  be¬ 
came  indignant  and  wanted  to  know  -what  they  meant. 
They  said  he  had  skins  dyed  by  HB  &  Co.  and  HB  &  Co. 
was  owned  by  Germans.  He  replied  you  are  wrong  as 
HB  &  Co.  is  owned  by  the  Basch  estate.  Later  Fish 
went  to  Paul  and  Paul  told  him  he  was  quite  right  and 
it  was  owned  by  the  Basch  estate,  and  that  he  could 
show  him  that  such  was  the  fact,  and  while  there  was 
some  arrangement  whereby  Basch  might  eventually  lose 
control  some  few  years  away,  business  at  the  present  time 
was  being  carried  on  by  the  Basch  estate  in  exactly  the 
same  way  as  when  Herman  Basch  was  alive.  Fish  told 
Paul  he  believed  him.  It  is  possible  that  nothing  fur¬ 
ther  will  result.  At  the  same  time  Mayor  LaGuardia 
has  made  his  speech  that  caused  so  much  trouble  there 
is  a  possibility  that  all  this  sort  of  thing  will  be  much 
more  talked  about  and  there  really  is  danger. 

***** 

I  don’t  know  what  we  can  do  to  protect  ourselves 
better.  It  might  be  advisable  to  get  some  American 
officers.  As  a  matter  of  fact  the  German  officers  are 
simply  more  or  less  titles  and  they  are  here  so  little  in 
each  year.  I  don’t  think  much  of  Fred’s  ability  other 
than  a  dyer,  but  in  this  particular  business  dealing  with 
the  people  which  you  have  to  deal  with,  it  perhaps  might 
not  be  a  bad  move  if  Fred  was  elected  president.  I 
think  he  might  very  well  be  on  the  Board  in  any  event. 
***** 

You  of  course  know  perfectly  well  that  Mr.  Stevenson 
and  I  will  do  whatever  you  want  done  to  protect  your 
interest.  I  mention  Fred  because  he  is  a  continuation 
of  the  Basch  regime.  I  don’t  like  it  any  more  than  you 
do  except  the  same  and  except,  perhaps,  the  way  the 
trade  might  take  it. 

Vort  testified  that  he  discussed  the  Boycott  Committee  with 
Ward,  Mahler,  Stevenson,  and  Klein  (App.  106),  as  well  as 
Fred  Basch  (App.  188-190).  He  admitted  talking  to  Fish  on 
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the  telephone  in  1942,  but  said  he  did  not  recall  the  episode 
mentioned  in  Ward’s  letter  (App.  478-479).  According  to 
Stevenson,  Vort  and  Fred  Basch  told  the  trade  that  the  Ger¬ 
man  interest  was  only  an  option  on  such  terms,  that  there  was 
no  chance  of  the  Germans  ever  exercising  it  (App.  24S-249). 
Stevenson  received  a  copy  of  a  letter  prepared  by  Klein  and 
signed  by  Fred  Basch  (App.  1S9-190,  248),  which  read  as 
follows  (App.  1171) : 

April  29,  1937. 

Dr.  Robert  S.  Marcus, 

Joint  Boycott  Council, 

1 51  West  40th  Street,  New  York,  N.  Y. 

Dear  Sir:  We  acknowledge  receipt  of  your  letter  of 
April  23rd  and  refer  to  our  conversation  of  April  28th 
at  your  office  with  our  representatives. 

This  business  was  established  in  the  late  90’s  by  Mr. 
Herman  Basch,  now  deceased.  The  business  was  based 
upon  secret  process  owned  by  Mr.  Basch,  and  known  to 
him  and  his  nephew,  Fred  Basch.  In  1922  Mr.  Basch 
had  an  opportunity  to  purhase  from  the  Thorer  firm 
certain  formulae  which  he  considered  to  be  advanta¬ 
geous  for  his  business.  This  purchase  was  made  in  1922 
and  the  process  was  entirely  paid  for  to  the  Thorer  firm 
some  years  ago.  The  machinery,  apparatus  and  capi¬ 
tal  of  this  business  was  wholly  that  of  Mr.  Basch  and 
no  one  else  has  ever  contributed  to  the  capital  or  equip¬ 
ment  of  this  business.  All  profits  made  in  the  business 
are  either  used  for  the  conduct  of  the  business  or  paid 
over  to  the  “Basch  Estate”  for  the  sole  benefit  of  his 
heirs. 

No  dividends,  profits,  royalties  or  other  payments  are 
made  to  anybody. 

The  secrets  under  which  the  business  is  conducted  are 
in  the  exclusive  possession  of  Mr.  Fred  Basch,  nephew 
of  the  late  Herman  Basch,  who  is  actively  engaged  in 
running  the  business. 

Very  truly  yours, 

Herman  Basch  &  Co.,  Inc., 

President. 
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This  letter  was  skillfully  framed  to  convey  an  entirely  false 
impression.  The  “machinery,  apparatus  and  capital”  had  be¬ 
longed  to  Herman  Basch  but  in  1932  had  been  conveyed  to 
the  Herman  Basch  <fc  Co.,  Inc.  (New  Jersey)  which  was  owned 
by  the  Thorers  through  Althor  (App.  101).  Title  to  the 
“formulae”  claimed  to  have  been  purchased  in  1922  was  still 
in  Thorer  &  Co.  (App.  1063),  so  it  is  most  improbable  that 
they  were  in  the  “exclusive  possession”  of  Fred  Basch,  except 
in  the  sense  that  he  may  have  been  the  only  person  in  the 
United  States  who  knew  them.  Payments  and  royalties  went 
to  the  estate  of  Herman  Basch  under  the  1932  settlement 
(App.  191),  but  in  1936  a  dividend  of  $150,000  went  to  Thorer 
&  Co.  (App.  469-470),  and  as  owners  of  the  Althor  stock  they 
controlled  the  declaration  of  dividends  (App.  191,  193,  467). 

On  the  stand  Vort  admitted  that  this  letter  contained  what 
he  called  a  “half  truth”  (App.  103,  191),  and  explained  that 
he  sanctioned  the  letter  because  he  couldn’t  see  the  life  work 
of  Fred  Basch  and  himself  destroyed  and  he  was  looking  out 
for  the  interests  of  Fred  Basch  and  the  employees  (App.  103). 

In  the  latter  part  of  1938  and  the  first  part  of  1939  the  Boy¬ 
cott  Committee  intensified  its  campaign  (App.  1225)  and  the 
people  interested  in  the  Basch  business  were  put  on  notice  that 
they  should  be  prepared  to  prove  American  ownership,  or,  as 
they  feared,  the  business  would  be  ruined  (App.  1104).  Ward 
reported  to  Hollender,  and  on  January  6,  1939  Hollender  wrote 
him  (App.  1225-1228) : 

Jan.  17th.  That  night  I  got  your  cable  in  Basch  Boy¬ 
cott  troubles.  New  York  17th-18th.  “Basch  boycott 
troubles  why  not  sell  Althor  here,  Ward.”  I  did  not 
get  a  clear  answer  to  my  cable  from  Switzerland  reg. 
the  point,  when  I  said  inform  Ted :  Directors  H.  B.  &  Co. 
are  changed,  Althor  unessential.  Was  it  unessential? 
Otto  kept  all  the  cable  copies  in  Stockholm.  Ted  made 
some  proposition,  if  I  remember  in  his  two  cables  reg. 
Althor  changes. 

***** 

We  do  not  anticipate  you  mean  we  should  really  sell 
our  Althor  stock  in  the  U.  S.  A.?  But  there  are  means 
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and  ways,  as  for  instance  the  trusteeship  that  Ted  pro¬ 
poses  in  his  cable  of  Jan.  3rd.  We  had  this  letter  yes¬ 
terday  in  Stockholm,  also  yours  of  same  date;  we  con¬ 
firmed  both  in  an  L.  C.  to  Mahler  last  night. 

•  *  *  *  * 

Mr.  Schoenburg,  to  whom  I  talked  at  length  on  the 
11th,  after  his  return  from  Italy  and  mine  from  Zuos, 
agreed  to  sell  10%  of  Althor  really  and  the  balance 
against  an  option  or  so.  This  would  all  be  agreeable  to 
our  Government — but  I  don’t  think  Ted’s  trustee  plan 
would  get  it’s  consent.  Therefore  we  should  meet  in 
Berlin  where  we  have  the  government  around.  Leipzig 
is  not  a  good  place,  because  my  trade  is  around,  the  same 

in  London.  Paris  or  Stockholm. 

***** 

So  I  leave  it  to  all  of  you  to  master  that  new  bad  situa¬ 
tion  in  North  Bergen  10  (if  it  is  really  a  serious  one). 
You  have  my  resignations  from  Pom;11  you  have  my 
instructions  to  use  them  if  necessary.  Gerhard’s  resig¬ 
nation  from  Pom.  can  be  redated  and  sent  to  us  any 
day.  And  I  think  my  cousins  will  also  do  so  in  the 
case  of  Althor.  The  difficulty  is,  when  Mahler  should 
better  stay  over  on  acct.  of  that  new  boycott  situation 

in . would  mean,  he  might  not  be  able  to 

be  in  Europe  middle  of  February  for  our  general  meet¬ 
ing  and  that  would  be  the  last  hour  I  feel  it. 

*  *  «  *  * 

I  personally  feel  that  a  neutral  combination  is  better 
than  an  American.  The  more  so,  as  our  government 
favors  such  an  arrangement  with  Sweden. 

Under  the  1932  settlement  between  Herman  Basch  and 
Thorer  &  Co.  the  Basch  shares  were  held  in  escrow  by  the  Na¬ 
tional  City  Bank  (App.  197,  1063),  and  they  could  not  be  sold 
without  the  consent  of  the  Basch  Estate,  which  was  represented 
by  Klein.  On  January  14,  1939,  Ward  called  this  fact  to  Hol- 
lender’s  attention  by  a  cable  (App.  1103) : 

“Herman  Basch  &  Co.,  Inc.,  whose  factory  was  located  in  North  Bergen, 
New  Jersey  (App.  462). 

“  A  cable  address  for  Thorer  &  Hollender,  Inc. 
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YOURS  THIRTEENTH  SWEDISH  PLAN  STILL  NOT  CLEAR 
HOPE  SOON  RECEIVE  LETTER  DETAILS  STOP  ALTHOR 
SIGNED  BASCH  CONTRACT  CANNOT  SELL  WITHOUT  BASCH 
CONSENT  AND  MY  OPINION  SUCH  SHOULD  ALSO  HAVE  AP¬ 
PROVAL  MANAGEMENT  AS  MIGHT  WORK  DISADVANTAGE 
HERE  STOP. 

He  received  a  reply  dated  January  16,  1939,  from  Otto 
Nauen,  the  German  Attorney  (App.  1225) : 

WE  KNOW  VERY  WELL  THAT  WE  CANNOT  DISPOSE  OF 
ALTHOR  STOCK,  WITHOUT  CONSENT  OF  BASCH  HOLDING. 

The  next  day,  the  17th,  Hollender  cabled  Ward  (App.  1225) : 
Pomatum  for  Ward  New  York. 

MASTER  SITUATION  NORTHBERGEN  BEST  JUDGMENT  PRE¬ 
SUMABLY  AMERICANIZE  PROVISIONALLY  SUBJECT  DEFI¬ 
NITE  ARRANGEMENT  EUROPE  MEETING  STOP  SEE  SCHOEN¬ 
BERG  TONIGHT  CABLE  DETAILS  TROUBLES  IMMEDIATELY 
FLIEGENDER 15  STOP  IF  FRIEND  NECESSARY  SMOOTH  DOWN 
TROUBLES  LET  KRALLE  SAIL  LONDON  BUT  UNDERSTOOD 
FRIEND  MUST  ATTEND  EUROPE  MEETING  MIDDLE  FEBRU¬ 
ARY  STOP  FLEW  LEIPZIG.  PaTX. 

On  the  same  day,  January  17th,  the  interested  parties  con¬ 
ferred  in  New  York.  Stevenson’s  “Day  Note”  of  the  conference 
(App.  1105)  reads: 

Herman  Basch  &  Co.,  Inc. 

Long  conference  in  evening  at  Hotel  Pennsylvania 
regarding  investigation  being  made  by  Boycott  Com¬ 
mittee;  present,  Messrs.  Basch,  Vortrefflich,13  Nauen, 
Klein,  Ward,  Mahler  and  myself.  5  hrs. 

Another  5-hour  conference  on  the  same  matter  followed  on 
the  ISth  (App.  1105).  Then,  on  the  19th,  the  parties  took  ac¬ 
tion.  Stevenson’s  note  (App.  1105)  reads: 

January  19, 1939. 

Conference  at  office  of  Briesen  &  Schrenk  [Klein’s 
office]  re  same;  present,  Messrs.  Basch,  Vortrefflich, 
Nauen,  Klein,  W’ard,  Mahler  and  myself.  Received 
from  Mr.  Mahler  duly  endorsed  certificate  No.  4  for  500 


“  “Fliesender”  was  a  cable  address  for  Paul  Hollender. 
1J  Plaintiff  Vort’s  former  name. 
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shares  of  capital  stock  of  Althor  standing  in  the  name 
of  Thorer  &  Co.  Pursuant  to  request  of  Mr.  Klein,  on 
behalf  of  Basch  Holding  Co.,  Inc.  issued  a  new  certifi¬ 
cate,  No.  5  for  500  shares  of  Althor  stock  in  the  name  of 
Basch  Holding  Co.,  Inc.  Intrusted  same  to  him,  to¬ 
gether  with  stock  certificate  book  of  Althor  containing 
cancelled  certificates.  Received  from  Mr.  Klein  letter- 
receipt  therefor.  Also  received  from  Basch  Holding 
Co.  stock  power  executed  by  it  covering  said  500  shares 
of  capital  stock.  Conferred  further  regarding  situation. 

Option  agreement  dated  November  17.  1936,  made 
by  Herman  Basch  &  Co.,  Inc.  to  Thorer  &  Co.  signed 
in  duplicate,  original  delivered  to  me.  \l/->  hrs. 

J.  A.  Stevenson. 

Significantly,  on  the  same  day,  January  19,  after  3  days  of 
conferences  on  the  situation  with  Yort,  Nauen,  Fred  Basch, 
Klein,  and  the  others.  Mahler,  who  was  about  to  sail  for  Eu¬ 
rope,  sent  a  cable  to  Hollender  which  read  (App.  1232) : 

KLEINS  STATEMENT  AND  DOCUMENTS  ARE  NOT  REGARDED 
UNFAVORABLE  STOP  BOYCOTT  COMMITTEE  HOWEVER 
ASKS  FOR  WRITTEN  ACKNOWLEDGMENT  WHICH  KLEIN 
WILL  PUT  UP  TOGETHER  WITH  STEVENSON  COMMA  AFTER¬ 
WARDS  NEW  DIFFICULTIES  TO  BE  EXPECTED  CONSIDER 
THEREFORE  PROMPT  ACTION  NECESSARY  STOP  PRESENT 
INVSTMENT  [SIC]  OF  HERMANS  HOLDING  COMPANY  CAN 
BE  TRANSFERRED  AND  COMPANY  CAN  THEREFORE  BE 
USED  TO  BUY  THE  CERTIFICATE  STOP  NEW  DIVISION  OF 
SHARES  SHOULD  BE  AS  FOLLOWS  LESS  THAN  HALF 
SHOULD  GO  TO  CROWNPRINCES  REST  TO  THE  PEOPLE 
IIERE  WHOM  YOU  CAN  REALLY  TRUST  STOP  FIRST  GROUP 
HAS  ABOUT  $.',0,000— FOR  SECOND  GROUP  PART  OF  THE 
AMOUNTS  MENTIONED  BY  YOU  CAN  BE  USED  STOP  THIS 
IS  AN  APPROXIMATE  PROPOSAL  PRESUMING  THAT  HERE- 
MITICAL  [SIC]  SECURITY  FOR  YOU  IS  GUARANTEED  STOP 
POSTDATING  IS  NOT  POSSIBLE  [SIC]  STOP  DETAILS  CAN 
BE  DISCUSSED  WHEN  I  ARRIVE  STOP  SAILING  AQUTANIA 
[SIC]  ELEVEN  OCLOCK  STOP. 

Mahler  testified  in  his  deposition  that  the  “Crown  Princes” 
and  the  “first  group”  mentioned  in  his  cable  referred  to  the 
“management,”  Vort,  Fred  Basch,  and  Ernest  Nauen,  and  that 
probably  he  got  the  information  contained  in  the  cable  from 
them  (App.  310-311).  Vort,  however,  denied  that  as  of  Jan- 


19 


uary  he  had  talked  to  anyone  but  Ward  about  a  purchase  of 
stock  by  him  (App.  108,  536,  540-541),  and  Ward  could  not 
say  whether  he  had  discussed  with  Vort  or  Ernest  Nauen  a 
proposition  for  “almost  half”  of  the  stock  (App.  336). 

The  stock  certificate  for  500  Althor  shares  executed  on  Jan¬ 
uary  19  and  the  option  to  the  Thorers,  made  out  the  same  date, 
were  both  dated  back  to  November,  1936  (App.  156-7).  They 
were  admittedly  spurious  documents,  intended  to  have  no 
effect,  and  prepared  only  for  the  purpose  of  having  docu¬ 
mentary  evidence  to  show  to  the  Boycott  Committee,  if  neces¬ 
sary,  to  back  up  the  story  that  had  been  put  out  in  the  trade 
that  the  company  was  owned  by  the  Basch  estate  and  that  the 
Thorers  had  only  an  option  which  they  would  not  mature 
until  1942  (App.  249). 14  In  fact  it  was  not  necessary  to  dis¬ 
play  these  documents  to  the  Boycott  Committee,  because, 
when  on  January  20  or  21  Vort  and  Klein  went  to  see  the  repre¬ 
sentative  of  the  Boycott  Committee,  Vort  told  him  that  the 
company  was  not  German  owned  and  the  representative  took 
his  word  for  it  (App.  182-183). 

At  this  juncture  Paul  Hollender  evidenced  his  intention  in  a 
letter  he  wrote  on  January  18  to  his  cousin  Koch,  who  had  not 
yet  been  drawn  into  the  Basch  picture.  Hollender  wrote  (App. 
1254): 

*  *  *  We  have  several  projects,  and  I  left  Nauen  in 
Stockholm  because  not  everything  developed  as  quickly 
as  I  expected.  He  just  telephoned  that  he  will  have  a 
very  important  and  promising  meeting  tomorrow’.  All 
he  could  say  today  was  that  probably  something  could 
be  arranged  via  Sweden  which  would  secure  us  in  all 
cases,  at  least  as  long  as  Sweden  remains  neutral,  and 
thus  in  a  manner  for  which  we  would  get  the  permission 
of  the  German  government,  which  is  advised  of  this 
plan.  Nauen  told  me  that  the  Stockholm  papers  last 
night  contained  an  article  that  a  Democratic  Senator 
in  Washington  introduced  a  bill  to  register  German  for- 

14  By  coincidence,  or  for  some  undisclosed  reason,  the  option  to  the  Thorers 
executed  at  Trenton  on  February  IS,  1939  (App.  1149)  was  also  exercisable 
according  to  its  terms  on  or  after  December  31, 1942. 
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tunes  so  that  if  matters  became  serious,  one  could  dis¬ 
pose  of  them  immediately  or  vest  them.  Thus,  you  see 
that  I  urged  haste  with  reason.  On  my  way  from  Stock¬ 
holm,  I  wrote  about  this  to  Ward  yesterday  and  mailed 
the  letter  from  Berlin.  You  surely  wdll  get  a  copy  but  if 
not,  request  it.15 

We  have  cabled  so  much  back  and  forth  that  we  fre¬ 
quently  were  quite  desperate,  and  Nauen  is  probably 
right  who  says  “It  is  senseless  to  try  to  achieve  an  under¬ 
standing  by  cables.”  I  asked  already  before  Christmas 
that  we  should  get  together  as  soon  as  possible,  and  if 
Mahler  and  Ward  had  been  here  in  January,  we  would 
have  made  such  progress  that  an  attack  by  the  Jewish 
Boycott  Committee  could  not  have  touched  us.  Ward 
cabled  me  in  Stockholm  about  this  in  the  middle  of  the 
night,  the  day  before  yesterday,  and  Mahler  repeated  it 
here  last  night. 

I  regret  exceedingly  that  you  lost  my  resignation  from 

Althor  and  those  of  my  cousins,  which  I  had  brought 

with  me.  I  am  sending  it  to  Ward  today  in  accordance 

with  your  proposal  and  am  cabling  you  that  I  have 

done  this;  copy  of  cable  enclosed. 

*  *  *  *  * 

*  #  *  When  the  new  boycott  difficulties  became 

known  here,  I  considered  it  fair  towards  the  men  of  the 
dyeing  establishments,  that  Mahler  should  stay  if  his 
presence  is  required,  and  if  he  is  in  a  position  to  fight 
against  these  new  attacks.  *  *  *  In  that  case,  I 

would  have  time  to  go  via  Stockholm  because  Nauen 
told  me  on  the  telephone,  as  mentioned  previously,  of  a 
very  good  project  which  probably  can  be  executed  with¬ 
out  much  expense.  As  long  as  this  has  not  been  worked 
out  in  detail  and  made  ready  for  final  discussion,  and  as 
long  as  it  does  not  have  yours,  Ward’s  and  Mahler’s 


“Plaintiffs  claim  (Brief,  pp.  32,  43)  that  Hollender’s  fears  of  war  were 
never  communicated  to  them.  The  court,  which  declined,  to  believe  plaintiffs’ 
witnesses  on  other  points,  was  justified  in  refusing  to  accept  at  face  value 
these  attempts  at  exculpation. 
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consent,  it  would  be  necessary  and  opportune  to  cloak 
the  firms  abroad  in  a  manner  somewhat  along  the  pro¬ 
posals  of  your  letter  of  the  3rd  or  in  the  manner  as  we 
have  decided  in  December. 

A  few  days  later,  on  the  22nd,  Hollender  cabled  Ward,  who 
seems  to  have  acted  as  his  principal  correspondent  here  (App. 
1103): 

SAW  OTTO  BERLIN  ALSO  GOUVERNMENT  [SIC]  AFTER 
LEIPZIG  CABLED  TENTATIVE  AGREEMENT  CROWNPRINCES 
ALMOST  HALF  SHARES  CONSIDER  FRIENDS  SHOULD  HAVE 
LARGER  MAJORITY  ALTER  IF  POSSIBLE  ADVISABLE  STOP 
THIRTIETH  CRITICAL  DAY  POLITICS  COLON  AS  SWEDEN 
PLANS  IMPOSSIBLE  SETTLE  BEFORE  THINK  ADVISABLE 
TED  BUYS  POMATUM  SO  LONG  PRICE  IN  ACCORDANCE 
TAXES. 

Paul. 

On  receipt  of  this  cable,  Ward  wrote  Hollender  a  long  letter 
on  January  23,  in  which  he  summarized  much  of  the  cor¬ 
respondence  and  cables  to  date  (App.  1229-1233):  In  this 
letter  Ward  said : 

*  *  *  As  I  see  the  picture  here,  the  situation  in  re¬ 

gard  to  the  factory  is  far  more  critical.  From  the  begin¬ 
ning,  however,  we  have  had  two  different  points  of  view. 
You  seem  to  feel  that  other  considerations  are  of  more 
importance.  Perhaps  you  are  right.  We  can  only 
judge  facts  as  we  see  them.  Certainly  from  any  consid¬ 
eration  here  the  factory  is  far  more  important. 

I  do  not  think  it  is  necessary  for  me  to  relate  all  those 
facts  to  you,  because  you  can  get  a  much  better  picture 
in  talking  with  Mr.  Mahler.  I  do  want  to  say,  however, 
that  in  this  connection  Mr.  Mahler’s  interest  has  been 
entirely  your  interest. 

***** 

Ted  has  been  very  much  interested  in  your  affairs  and 
has  endeavored  in  every  way  he  can  to  work  out  some 
plan  to  protect  your  interest.  In  talking  with  him 
Saturday  I  told  him  that  I  thought  there  was  not  any¬ 
thing  more  we  could  do  here  until  we  could  get  further 
information  from  you.  We  have  been  handicapped  be- 
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cause  we  never  did  get  the  details  of  the  Swedish  pro¬ 
posal,  but  of  course  I  think  we  know  in  a  general  way 
what  you  had  in  mind. 

***** 

Any  tentative  arrangements  that  you  may  have  made 
in  Sweden  with  regard  to  Althor  would  be  of  no  avail. 
The  Swedish  ownership  would  certainly  not  help  in  con¬ 
nection  with  the  boycott  situation  and  in  my  opinion 
very  definitely  nothing  will  be  of  help  except  American 
ownership,  and  there  is  still  some  doubt  as  to  whether 
or  not  the  plans  which  we  have  worked  out  will  be  suffi¬ 
cient  to  meet  that  situation.  I  think  I  should  tell  you 
this  frankly  because  it  may  be  that  we  have  waited  too 
long  to  take  this  action,  which  all  of  us  here  in  some 
form  or  other  have  been  desirous  of  doing. 

Four  days  later,  January  27.  Ward  wrote  Hollender  another 
long  letter  in  which  he  renewed  forcibly  his  arguments  for 
“Americanizing”  Basch  and  discussed  methods.  Mahler  was 
then  in  London,  so  Ward  addressed  the  letter  to  him  and  to 
Hollender,  care  of  Raw  Furs,  Ltd.,  the  Thorers'  English  branch. 
He  wrote  ( App.  1233-1240) : 

I  have  talked  with  Mr.  Stevenson  two  or  three  times 
this  week  and  I  have  talked  with  Ted  two  or  three 
times.  Mr.  Stevenson  advises  me  the  plans  as  orig¬ 
inally  made  are  being  worked  out  in  New  York  and  at 
his  suggestion  after  consultation  with  Mr.  Klein,  I  have 
been  requested  to  be  in  New  York  on  Monday,  January 
30,  at  wdiich  time  a  conference  has  been  arranged.  It 
is  hoped  that  some  definite  plan  can  be  worked  out 
w’hich  is  agreeable  not  only  to  the  parties  in  interest 
here,  but  also  of  course  to  you  and  the  other  gentlemen 
interested  abroad.  Mr.  Stevenson  made  the  suggestion 
that  he  thought  perhaps  it  would  be  advisable  for  some 
one  of  the  group  over  there  to  come  over  here  for  this 
purpose.  He  tells  me  that  Mr.  Klein  believes  this  to  be 
the  better  plan.  I  advised  Mr.  Stevenson  that  I  thought 
perhaps  inasmuch  as  Mr.  Mahler  was  over  there  if  a 
conference  could  be  arranged  there  between  all  the  par- 
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ties,  or  someone  could  be  in  London  who  had  the  au¬ 
thority  to  act  could  agree  to  the  terms  proposed,  it  might 
be  unnecessary  for  anyone  to  make  the  trip.  I  do  not 
know  whether  this  will  be  possible  or  not.  I  appreciate 
that  from  your  point  of  view  there  are  tw*o  things  of 
importance  to  be  done.  In  addition  to  the  factory  sit¬ 
uation,  there  is  of  course  the  question  of  the  negotia¬ 
tions  wdth  the  Swedish  Bank.  I  simply  w^ant  to  outline 
all  the  suggestions  and  possibilities  so  that  you  may 
have  this  information  before  you  when  you  can  defi¬ 
nitely  make  a  decision  as  to  what,  in  your  opinion, 
should  best  be  done. 

***** 

For  the  sake  of  emphasis,  I  want  to  again  repeat  the 
absolute  necessity  of  a  change  in  the  control  of  the  fac¬ 
tory,  because  I  know  trouble  will  again  arise,  even 
though  we  are  able  to  satisfy  these  people  for  the  time 
being.  We  must  put  our  house  in  order.  I  am  sure 

Mr.  Mahler  agrees  with  me. 

***** 

Unless  some  better  plan  could  be  worked  out  and  that 
hardly  seems  possible,  it  seems  to  me  the  best  solution 
insofar  as  the  factory  is  concerned  would  be  for  the 
Basch  Holding  Company  to  be  stripped  of  all  its  assets 
so  that  it  would  be  simply  an  empty  shell  and  would  own 
nothing  except  the  Althor  stock.  The  ownership  of  the 
Basch  Holding  Company  would  then  be  divided  be¬ 
tween  Paul,  Fred  and  Ernst,  on  the  one  hand,  and  such 
other  group  as  may  be  designated  by  Leipzig  on  the 
other  hand.  Dr.  Hollender  cabled  me  that  he  thought 
that  much  less  than  one-half  interest  should  be  allotted 
to  Paul  and  Fred.  I  think  I  made  it  clear  that  it  was 
expected  that  the  control  should  be  dominated  by  such 
persons  as  w’ould  be  designated  from  Leipzig,  it  being 
understood  of  course,  that  the  total  ownership  would  be 
in  American  hands.  I  feel  there  might  be  considerable 
trouble  if  wre  attempted  to  cut  down  the  proportions  of 
Paul  and  Fred  too  much.  It  would  be  my  idea  to  give 
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this  group,  including  Ernst,  40%  or  45%  of  the  stock. 
I  am  willing  to  purchase  some  of  this  stock,  but  with 
respect  to  any  purchases  made  by  me,  I  want  the 
record  to  definitely  show'  that  any  of  the  stock  which 
I  purchase  is  purchased  with  my  funds.  This  can  be 
accomplished  after  you  have  determined  what  amount 
should  be  held  by  me.  I  understand  there  are  funds 
here  due  to  Thorer  &  Company.  A  representative  of 
Thorer  &  Company  could  advise  Mr.  Mahler  to  pay  me 
a  certain  amount  of  money  covering  legal  fees  over  a 
long  period  of  time.  In  order  to  justify  a  substantial 
payment  the  statement  could  definitely  be  made  that 
the  services  were  for  a  period  of  several  years,  but  had 
not  been  fully  adjusted,  but  that  now'  inasmuch  as  an 
adjustment  had  been  reached  and  as  Thorer  &  Company 
had  the  funds  available,  such  funds  could  be  effected. 
I  would  then  forward  a  bill  covering  such  amount  to 
Mr.  Mahler  for  his  files.  Upon  receipt  of  a  check 
from  Mr.  Mahler  I  will  deposit  the  check  in  my  account 
and  for  the  purpose  of  taxation  would  naturally  be  con¬ 
sidered  as  income.  After  the  check  w-as  paid  to  me  I 
would  then  subscribe  for  the  stock  in  the  Basch  Holding 
Company. 

I  believe  probably  the  best  arrangement  with  respect 
to  the  holders  of  stock  in  the  Basch  Holding  Company 
would  be  to  work  out  an  escrow  agreement.  Stock 
pow'ers  would  be  executed  by  all  the  holders  of  such 
stock  and  their  stock  certificates  would  be  deposited 
with  the  National  City  Bank  under  such  escrow'  agree¬ 
ment.  The  details  of  the  agreement  of  course,  have  not 
been  w'ork’d  out.  Mr.  Mahler  is  familiar  with  the  gen¬ 
eral  plan  that  was  discussed.  Such  a  plan  would  make 
it  impossible  for  any  of  the  owners  of  such  stock  to  sell 
the  stock  as  provided  under  the  terms  of  the  agreement 
and  would  be  binding  as  w’ell  upon  the  heirs  of  such 
owner,  w'hich  is  of  course  important.  The  agreement 
w'ould  also  determine  the  prices  at  which  the  stock 
could  be  re-purchased  and  the  other  general  terms  of 
such  re-purchase  such  as  the  period  of  time  wdthin 
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which  the  purchase  could  be  made.  It  goes  without 
saying  that  in  the  event  conditions  materially  change 
the  stock  would  ultimately  be  re-purchased.  In  the 
meantime,  the  holders  of  the  stock  should  be  permitted 
to  receive  a  generous  return  on  their  investment  and  the 
persons  directly  responsible  should  receive  fair  com¬ 
pensation.  The  amount  of  dividends  to  be  declared 
from  year  to  year  could  of  course  be  controlled  by  vir¬ 
tue  of  the  control  of  the  majority  of  the  stock. 

***** 

Insofar  as  the  factory  is  concerned,  immediate  action 
is  essential.  This  is  necessary  for  two  reasons — in  the 
first  place  if  we  are  able  to  satisfy  the  committee  at  the 
present  time,  I  am  definitely  certain  that  the  subject 
will  arise  again  and  should  such  occasion  present  itself 
we  must  be  then  in  a  position  to  show  very  definitely 
that  the  factory  has  been  Americanized.  If  on  the  other 
hand,  the  committee  is  not  satisfied  with  the  record  at 
the  present  time,  our  only  hope  would  be  to  see  that 
before  any  definite  action  is  taken  a  very  definite  change 
has  been  made.  This  situation  certainly  would  not  be 
helpful  to  the  factory,  but  I  think  it  would  be  sufficient 
to  keep  the  factory  alive,  and  although  it  might  lose 
considerable  of  its  business,  would  still  be  in  a  position 
to  carry  on.  Certainly  the  present  situation  will  not 
prevail  indefinitely. 

In  this  letter  Ward  referred  (App.  1234)  to  a  conference  set 
for  January  30  with  Stevenson  and  Klein  in  New  York.  The 
same  conference  was  referred  to  in  a  letter  from  Ward  to  Steven¬ 
son  dated  January  26  (App.  1240),  which  read  in  part: 

Confirming  my  telephone  conversation  with  you  this 
morning,  I  will  come  up  to  New  York  Monday  morning, 
arriving  in  New  York  about  one  P.  M.  I  will  go  to 
the  office  of  Herman  Basch  &  Company  and  find  out 
from  Mr.  Vortrefflich  what  the  plans  are  for  the  meeting. 
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The  conference  on  the  30th  is  reported  in  Stevenson’s  note 

January  30,  1939. 

(App.  11S1) : 

Day  Note 

Herman  Basch  &  Co. 

Conference  at  Briesen  <fe  Schrenk  with  Messrs.  Klein, 
Meyn,  Ward  and  Vortrefflich  regarding  sale  of  Thorer 
interest.  6  hrs. 

Another  conference  followed  on  February  1  (App.  11S2) : 

Day  Note 

Herman  Basch  &  Co. 

Conference  with  Mr.  Ward ;  long  conference  at  Briesen 
<fc  Schrenk  with  Messrs.  Klein,  Ward,  Vortrefflich;  con¬ 
ference  with  Dr.  Nauen.  5  hrs. 

J.  A.  Stevenson. 

On  February  3.  1939,  Ward  wrote  again,  emphasizing  the 
urgency  of  the  matter,  and  asking  that  Hollender  or  one  of  his 
associates  come  over  for  a  conference  (App.  1241-1243).  In 
this  letter  he  referred  to  the  proposed  distribution  of  the  stock: 

*  *  *  I  do  not  know  whether  I  made  it  plain  in  my 

letter  of  January'  31st,  that  it  would  not  have  made  any 
difference  if  you  had  done  something  in  Sweden  or 
somewhere  else  with  respect  to  Althor.  That  would  only 
have  complicated  the  situation.  Swedish  ownership 
would,  in  my  opinion,  have  little  effect  on  the  boycott 
question.  For  years  it  has  been  stated  in  the  trade  that 
it  was  run  for  the  benefit  of  the  estate.  I  only  mention 
this  because  I  do  not  want  you  to  feel  badly  for  not  hav¬ 
ing  done  something  earlier,  because  I  have  a  very  defi¬ 
nite  opinion  that  you  would  not  have  done  what  we 
are  contemplating  now.  You  stated  in  your  letter  that 
you  did  not  think  the  minority  interest  should  be  as 
great  as  49%.  As  a  practical  matter  it  does  not  make 
any  difference.  Control  is  control.  I  cannot  see  where 
55%  or  even  60%  would  be  more  beneficial  to  you  than 


27 


51  % .  This  is  particularly  true  where  you  have  a  right  to 
re-purchase  at  least  all  the  stock  up  to  75%. 

I  also  wrote  you  Mr.  Klein  would  like  to  have  some 
shares.  Personally,  I  think  that  vrould  be  helpful  to 
you.  He  is  quite  favorable  to  German  business  inter¬ 
ests  and  I  think  he  might  be  a  good  influence  to  control 
the  other  minority  stockholders.  It  is  of  course  assumed 
that  any  share  he  might  have  would  be  a  part  of  the 
minority.  We  have  also  planned  that  Ernest's  shares 
would  be  included  in  the  minority.  I  should  think  for 
practical  purposes  whatever  interest  he  might  have 
would  certainly  coincide  with  your  interest,  but  just 
the  same  I  have  suggested  that  he  take  a  part  of  the 
minority  interest,  on  account  of  the  fact  that  he  is  so 
closely  associated  in  the  management  of  the  factory. 

This  was  answered  by  a  cable  from  Hollender  on  February  4 
in  wdiich  he  advised  that  Schoenburg  might  sail  on  the  8th, 
arriving  in  New  York  on  the  15th  (App.  1243).  Ward  replied 
on  the  5th  (App.  1243) : 

NIGHT  LETTER— FLIEGENDER— LEIPZIG 
YOURS  FOURTH  CHAMPLAIN  AGREEABLE  BELIEVE  CAN 
COMPLETE  BY  EIGHTEENTH  STOP  SUGGEST  KEEP  RETURN 
PLANS  SECRET  TO  PREVENT  NEGOTIATIONS  BEING  DELAYED 
YOUR  DISADVANTAGE  STOP  CAN  SELL  IDEA  THIS  MUST  BE 
DONE  QUICKLY  STOP  JIMMY”  WILL  HAVE  PAPERS  READY 
SO  ONLY  NECESSARY  AGREE  DETAILS  STOP  CONFERENCE 
PHILADELPHIA  SUGGESTED  STOP  TALKED  TED  AND  WE 
WILL  MEET  BOAT  STAY  WITH  YOU  STOP  SORRY  SCHOEN¬ 
BURG  ILL  HOPE  BETTER  STOP  YOU  COME  ANY  WAY  TED 
JIMMY  AGREE. 

Ward. 

Ward’s  sense  of  urgency  impelled  him  to  cable  again  on 
February  6  (App.  1104) : 

PLANS  CHANGED  NEW  YORK  CONFERENCE  WEDNESDAY 
STOP  YOUR  TWO  CABLES  FORWARDED  HERE  STOP  NO 
NEWS  YET  STOP  CANT  ACT  WITHOUT  MEMBER  FIRM  OR 


”  A  reference  to  Stevenson. 
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POSSIBLY  OTTO  WITH  FULL  POWER  ATTORNEY  ALL  PART¬ 
NERS  STOP  TELEPHONED  JIMMY  WILL  ADVISE  TOMOR¬ 
ROW  IF  OTTO  AGREEABLE  HERE  STOP  WHY  IS  DELAY 
NECESSARY  STOP  WHY  CANT  YOU  COME  STOP  SURE  THIS 
MORE  IMPORTANT  TIME  ELEMENT  THAN  STOCKHOLM 
STOP  IF  STATEMENTS  REJECTED  AND  IN  MEANTIME 
CHANGE  IS  NOT  MADE  ALL  IS  LOST  WE  ALL  AGREE  STOP 
I  CANT  ACT  EMERGENCY  NO  AUTHORITY  STOP  MUST  HAVE 
SIGNED  AGREEMENT  STOP  PAPERS  BEING  PREPARED  STOP 
SURE  SUGGESTION  RETAINED  SHARES  CROWN  PRINCES 
NOT  AGREEABLE  AS  IVE  ALREADY  FOUGHT  TO  REDUCE 
HALF  FORTY  NINE  PERCENT  STOP  CAN  SELL  MEANS  CON¬ 
VINCE  CROWN  PRINCES  NEGOTIATIONS  MUST  BE  QUICK 
SO  NO  DELAY  STOP  WE  ALL  FEEL  TIME  HERE  OF  UTMOST 
IMPORTANCE  STOP  SUGGEST  YOU  COME  OVER  AND  CABLE 
TED  MEET  US. 

Ward. 

He  followed  this  cable  with  a  letter  on  the  7th  (App.  1244), 
which  read  in  part : 

I  am  going  to  New  York  tonight  and  we  will  discuss 
the  various  phases  in  the  conference  arranged  for  tomor¬ 
row.  In  the  meantime,  all  the  papers  will  be  drawn  up 
and  approved  from  our  point  of  view,  so  that  when  Mr. 
Schoenburg  arrives  on  the  17th  I  think  everything  will 
be  ready. 


I  am  enclosing  herewith  copies  of  your  last  three  cables 
to  me  and  my  last  three  cables  to  you.  Ted  called  me 
up  and  seemed  hesitant  about  entering  into  a  conference 
because  he  says  he  does  not  know  Mr.  Schoenburg  and 
he  does  not  feel  that  he  wants  to  come  unless  he  is  par¬ 
ticularly  invited.  That  is  why  I  have  cabled  you  that 
if  you  think  Ted  would  be  helpful  and  if  you  want  him 
to  be  a  part  of  this  picture,  it  might  be  well  for  you  to 
cable  him  and  ask  him  to  attend. 

The  trip  to  New'  York  to  which  Ward  referred  in  this  letter 
resulted  in  a  conference  wdth  Klein  and  Stevenson  on  the  8th 
in  Newr  York.  Stevenson  recorded  his  own  activities  for  the 
3  days  including  the  8th  as  follows  (App.  1182) : 
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Day  Note 

Feb.  7,  1939. 

Herman  Basch  &  Co.,  Ixc. 

Working:  on  agreements _ 4  hrs. 

Feb.  8,  1939. 

Conference  with  Messrs.  Ward,  Klein;  working  on  agreement 

for  transfer  of  Thorer  interest,  &c _ S  hrs. 

Feb.  9,  1939. 

Working  on  agreements _ 2  hrs. 

J.  A.  Stevexson. 

On  February  9  Hollender  replied  to  Ward’s  cable  of  Febru¬ 
ary  6.  He  wrote  (App.  1106-1107) : 


*  *  This  made  Schoenburg  understand  how 
serious  the  situation  is  and  we  also  learned  including 
Mahler  that  it  was  necessary  to  have  the  plan  of  Amer¬ 
icanising  the  Co.  entirely  ready  in  case  the  statements 
of  Air.  Klein  and  Jimmy  would  be  refused  by  the  boy¬ 
cott-committee.  *  *  *  Happy  to  say,  he  got  4-6 
weeks’  time  to  give  an  answer  to  our  Swedish  friends  if 
we  want  to  make  the  sale  or  not.  He  will  explain  to  you 
this  plan.  We  could  not  write  you  earlier  about  it  be¬ 
cause  it  was  not  definite.  Now  there  is  an  ideal  oppor¬ 
tunity  for  you  to  discuss  it  with  him,  and  give  him  your 
advice  whether  it  fits  for  all  purposes.  This  is  an  en¬ 
tirely  Pomatum-matter.  We  consider  to  include  George 
Rice,  Ltd.,  London  some  day  perhaps  the  Karakul  Cen- 
trale  in  SWA.  But  we  understand  that  Basch  cannot 
be  included  as  there  have  been  made  formerly  declara¬ 
tions  even  in  written  form  by  Mr.  Klein  to  the  Boycott 
Committee,  that  the  shares  were  owned  by  the  Basch 
estate.  By  the  way  we  did  not  know  that  Mr.  Klein 
wrote  such  a  letter  about  2  years  ago  and  we  don’t  even 
know  the  exact  contents.  But  Mahler  informed  us  that 
such  a  letter  had  been  written  and  was  in  the  files  of  the 
jewish  committee. 


Also  on  February  9  Koch  wrote  Hollender  that  he  was  going 
to  New  York  to  meet  Ward  on  the  16th  and  with  him  to  meet 
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Schoenburg  and  Dr.  [Otto]  Nauen  when  they  arrived  on  the 
17th  (App.  110S-1109).  He  added: 

George  has  sent  me  an  outline  of  the  history  and 
present  situation  in  regard  to  Basch  &  Co.  so  that  I  can 
turn  it  over  in  my  mind  before  I  get  east. 

The  next  day  Ward  started  lining  up  the  parties  for  the 
meeting.  He  wrote  to  Koch  (App.  1109) : 

Dear  Ted:  I  have  made  reservations  at  the  Stacy- 
Trent  Hotel,  Trenton,  for  Friday  night.  The  rest  of  the 
party  will  meet  us  there  Saturday  morning.  I  will  come 
to  New  York  Thursday  morning  and  will  meet  you  at 
the  Pennsylvania  Hotel  for  dinner  Thursday  night.  By 
that  time  it  is  hoped  that  we  will  have  some  idea  when 
the  boat  will  arrive.  We  can  go  to  the  boat  and  proceed 
directly  to  Trenton.  Mr.  Stevenson  will  join  us  in 
Trenton  later  the  same  day.  That  will  give  us  some 
available  time,  perhaps  Friday  afternoon  and  Friday 
evening  before  we  meet  in  the  general  conference  Sat¬ 
urday. 

To  plaintiff  Vort  he  wrote  (App.  1109-1110) : 

My  Dear  Mr.  Vortrefflich:  I  understand  our 
friends  definitely  sailed  on  the  9th  and  will  arrive  the 
17th.  Mr.  Koch  will  be  in  New  York  on  the  16th  and 
I  will  meet  him  that  evening. 

I  will  see  you  Thursday  afternoon,  February  16th. 
It  will  be  necessary  for  me  to  get  some  money  from  you 
at  that  time,  so  please  have  some  cash  available. 

We  will  go  directly  to  Trenton,  w’here  I  have  made 
reservations  at  the  Stacy-Trent  Hotel.  It  is  understood 
that  the  rest  of  you  will  report  there  Saturday  morning 
for  the  conference.  I  will  use  Friday  night  to  explain 
the  situation  which  I  think  will  save  some  time. 

Mr.  Mahler  sails  on  the  Aquitania  from  Cherbourg 
on  the  11th.  and  he  should  be  here  on  the  17th  or  ISth. 

The  record  also  contains  a  bill  from  Ward  to  Thorer  <fc  Co. 
for  legal  services  dating  back  to  1932  in  the  amount  of  $19,000 
and  a  covering  letter  (App.  1249).  In  Ward’s  letter  of  January 
27  he  had  suggested  that  he  would  be  willing  to  purchase  stock 
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if  he  were  paid  a  bill  for  legal  services.  “In  order  to  justify  a 
substantial  payment  the  statement  could  definitely  be  made 
that  the  services  were  for  a  period  of  several  years”  (App. 
1237).  Although  Ward  testified  in  his  deposition  that  he  did 
not  know  before  the  Trenton  conference  (on  February  17  or 
18)  that  he  was  to  receive  shares  or  how  many  (App.  327),  he 
then  was  paid  and  subscribed  for  stock  the  sum  of  $19,000,  the 
amount  of  his  bill,  which  was  dated  February  13. 

The  last  piece  of  correspondence  dated  before  the  meeting  at 
Trenton  was  Hollender’s  letter  of  February  14  to  Ward  (App. 
1244^1245) ,  which  read  in  part: 

I  know  the  factory  situation  is  urgent,  but  even 
Mahler  did  not  explain  it  in  such  a  drastic  manner  as 
your  cable  of  the  6th  which  was  here  in  the  morning  of 
the  7th  and  which  induced  Mr.  Schoenburg  to  put  his 
other  engagements  off  and  jump  on  the  S.  S.  Hansa 
after  I  agreed  to  send  Otto  along.  Mr.  Mahler  was  also 
of  the  opinion  that  the  statements  delivered  by  Mr. 
Klein  might  be  sufficient  and  that  it  was  time  enough 
to  attend  to  your  plan  according  to  your  cable  of  the 
30th  ult.  addressed  to  Mahler  in  London  after  it  proved 
that  Mr.  Klein  could  not  get  anywhere.  But  I  see  now 
from  your  last  letter  that  we  must  be  prepared  to  have 
something  substantial  ready  to  prove  that  Althor  is 
owned  by  Americans  in  case  Mr.  Klein’s  explanations  are 
not  accepted  by  the  boycott-committee. 

I  am  so  very  glad  that  Ted  is  asked  for  his  advice  and 
he  can  help  also  in  the  factory  matter  and  I  would  like 
you  to  tell  him  that.  I  am  so  sorry  he  can’t  come  over 
here  but,  of  course,  I  agree  that  it  was  necessary  for 
either  Mr.  Schoenburg  or  myself  to  come  over  at  this 
stage.  It  looks  through  your  letters  as  if  you  would 
have  preferred  that  I  would  have  come,  as  other  matters 
could  have  been  discussed.  Mahler  was  of  the  same 
opinion  because  he  feels  that  I  am  perhaps  more  elastic 
in  handling  the  crownprinces,  and  sometimes  I  have 
even  more  power  of  influence  and  don’t  get  easily 
excited. 

*  *  *  *  * 
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As  a  whole,  this  sacrifice  in  favor  of  Althor  I  mean 
will  probably  pay  because  I  am  quite  aware  of  the  fact 
that  if  Basch  &  Co.  is  out  of  business  Th.  &  H.  will 
suffer  too. 

I  agree  with  you  that  Ernst  should  get  his  share  in 
the  stock  in  the  minority  part  and  also  Mr.  Klein. 
Schoenburg  knows  that  all,  but  we  both  are  not  in  favor 
of  taking  old  Mrs.  Basch  in.  Will  you  please  again  tell 
Ted  how  thankful  I  am  that  he  shall  excuse  that  I  am 
not  writing  to  him. 

And  I  want  to  tell  you  how  grateful  I  am  to  you  for 
all  the  work  that  you  have  done,  for  all  your  cables, 
your  letters  and  particularly  your  advices  and  your 
friendship.  I  perfectly  know  that  all  your  propositions 
are  made  in  the  benefit  of  us. 

One  more  conference,  at  least,  was  held  before  the  parties 
met  at  Trenton.  On  February  16,  the  day  before  Schoenburg 
and  Otto  Nauen  arrived,  according  to  Klein,  “We  had  a  meet¬ 
ing  of  the  Basch  Holding  Company  - ,  Fred  Basch,  Paul 

Vort,  Mrs.  Herman  Basch  and  Meyn  and  myself,  at  which 
time  we  discussed  this  contemplated  sale  of  the  stock”  (App. 
370). 

B.  The  Trenton  conference 

Koch  arrived  in  New  York  on  February  16  and  had  dinner 
that  evening  with  Ward,  who  “briefed”  him  on  the  situation 
(App.  417).  The  following  day  they  met  Schoenburg  and 
Otto  Nauen  at  the  dock,  and  the  four  of  them  went  by  train 
to  Trenton  (App.  417). 17  Ward,  Koch,  Schoenburg,  and  Otto 
Nauen  conferred  at  Trenton  the  night  of  the  17th,  and  on  Sat¬ 
urday,  the  ISth,  the  general  conference  of  Schoenburg,  Otto 
Nauen,  Ward,  Stevenson,  Klein,  Yort,  Ernest  Nauen,  Fred 
Basch,  Koch,  and  Mahler18  began  and  ran  until  some  time  in 
the  late  afternoon  or  evening  of  the  19th  (App.  562). 

At  this  conference  the  parties  executed:  an  “Agreement” 
(App.  1062),  a  Repurchase  Option  (App.  1149),  an  Escrow 


"The  Conference  was  held  in  Trenton  because  Vort  did  not  want  the 
Germans  to  be  seen  in  New  York  (App.  110,  546). 

”  There  was  testimony  that  Mahler  did  not  arrive  until  after  the  confer¬ 
ence  started  (App.  735). 
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Agreement  (App.  1110),  sets  of  Cross-Options  (App.  1113), 
and  a  Supplemental  Agreement  (App.  1199).  The  500  shares 
of  Althor  were  ostensibly  sold  by  the  Thorers  to  Vort,  Fred 
Basch,  Ernest  Nauen,  Klein,  Ward,  Koch,  and  Stevenson  at  an 
ostensible  price  of  $200  a  share  (App.  79-80). 

To  the  “Agreement”  the  parties  were  the  German  partner¬ 
ship,  Thorer  &  Co.,  Althor,  Inc.,  Basch  Holding  Co.,  Inc.,  Her¬ 
man  Basch  &  Co.,  Inc.,  and  Fred  Basch,  Vort,  Ernest  Nauen, 
Klein,  Ward,  Koch,  and  Stevenson  (“the  Stockholding 
Group”).  The  text  of  the  agreement  is  printed  in  the  Joint 
Appendix  at  pages  1062-1064). 

The  Agreement  referred  to  the  1932  agreement  between  Her¬ 
man  Basch,  the  Thorers,  and  Althor,  under  which  the  Thorers 
acquired  Basch ’s  rights  in  the  secret  process  and  undertook  to 
use  the  process  and  conduct  the  business  through  Herman 
Basch  &  Co.  Inc.,  and  stated  that  the  Thorers  “have  hereto¬ 
fore  withdrawn  from  the  conduct  of  such  business” 19  and  the 
business  was  being  conducted  by  the  stockholding  Group.  The 
Thorers  confirmed  their  withdrawal  and  assigned  their  rights 
under  the  1932  agreement  to  Althor.  Basch  Holding  ack¬ 
nowledged  the  payment  to  it  of  the  $65,000  provided  for  by 
the  1932  agreement  and  that  it  had  no  interest  in  the  Herman 
Basch  &  Co.  shares  held  in  escrow  by  the  National  City  Bank.20 
The  Thorers  and  Basch  Holding  released  all  their  right,  title 
and  interest  in  the  Althor  shares  to  the  Stockholding  Group. 
The  Thorers  retained  title  to  the  secret  process  but  agreed  not 
to  operate  or  license  it  to  others  in  the  United  States  or  Canada 
for  15  years,  and  with  Basch  Holding,  terminated  the  spurious 
1936  “option.”  All  rights  of  the  Basch  Estate  under  the  1932 
agreement  were  reserved. 

The  repurchase  option  appears  in  the  Joint  Appendix  at 
pages  1149-1151.  Under  it  the  stockholders  gave  Thorer  &  Co. 

"Apparently  referring  to  the  transaction  on  January  19,  1939,  by  which 
a  fictitious  stock  certificate  for  the  Althor  shares  was  given  to  Basch  Hold¬ 
ing  Co.  and  a  fictitious  option,  dated  back  to  1936,  to  Thorer  &  Co.  (App.  204). 
and  see  supra ,  p.  17  et  seq. 

10  Those  shares,  however,  continued  in  that  escrow.  The  1932  agreement,  in 
addition  to  the  $65,000  payment,  also  required  the  payment  of  royalties 
to  Herman  Basch  on  the  production  of  Herman  Basch  &  Co.,  Inc.,  at  least 
until  1942  (PI.  Ex.  DJW  581  (not  printed) ). 
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an  option  to  repurchase  375  shares  of  the  stock  at  $220  a  share 
for  12  years  beginning  December  31, 1942.  The  option  covered 
the  following  shares : 


Fred  Basch _ 

Vort _ 

Ernest  Nauen 

Klein _ 

Ward _ 

Koch _ 

Stevenson _ 


39  [out  of  SO]. 
39  [out  of  89]. 
34  [out  of  49], 
IS  [all]. 

95  [all]. 

95  [all]. 

65  [all].*1 


The  option  also  referred  to  an  escrow  agreement  simultane¬ 
ously  executed. 

The  escrow  agreement  (App.  1110-1112)  was  in  the  form 
of  a  letter  to  Ward,  Koch,  and  Stevenson,  the  escrow  agents, 
and  was  signed  by  all  the  stockholders  and  by  the  agents  as 
well.  It  stated  that  it  was  made  to  facilitate  the  carrying  out 
of  the  Thorer  repurchase  option  and  covered  the  certificates 
issued  for  the  375  optioned  shares  (App.  1110).  Although 
Mahler  was  not  a  stockholder  of  record  he  signified  his  assent 
by  writing  on  the  agreement,  “Approved  Curt  Mahler.” 

The  shares  were  further  tied  up  by  a  series  of  cross-options, 
also  dated  February  IS,  1939.  The  cross-option  given  by  Vort 
appears  on  pages  11 13-11  IS  of  the  Joint  Appendix.  The  op¬ 
tion  recited  that  it  was  given  to  retain  in  the  group  of  the  then 
stockholders  the  cooperative  control  and  management  of  the 
company,  and  it  was  made  exercisable  in  the  event  of  Vort’s 
death  or  if  he  should  cease  to  be  connected  with  the  company 
as  director,  officer,  or  employee.  It  covered  all  the  S9  shares  in 
his  name,  the  50  “free”  shares  as  well  as  the  39  optioned  to  the 
Thorers,  and  the  price  set  was  the  same  as  in  the  Thorer  option, 


21  There  was,  except  for  the  “Agreement”  of  the  same  date  (supra,  p.  33) 
no  direct  transfer  of  the  Althor  stock  by  the  Thorers.  Instead,  the  fictitious 
“1936”  certificate  no.  5  issued  on  January  19  to  Basch  Holding  Co.  was  sur¬ 
rendered,  having  been  endorsed  by  Klein,  and  canceled,  and  thereupon  new 
certificates  were  issued  in  the  names  of  the  new  stockholders  (App.  1S4-3). 
Two  certificates  each  were  issued  in  the  names  of  Fred  Basch  and  Vort,  one 
for  50  shares  and  one  for  39.  Two  were  issued  in  the  name  of  Ernest  Nauen, 
for  25  and  24.  Klein  and  Ward  each  got  one  certificate  for  the  full  number 
of  shares  allotted  to  them.  Koch  got  2,  one  of  25  and  one  for  70  (as  nominee 
for  Mahler).  Three  were  issued  in  Stevenson’s  name,  for  IS.  for  17  (as 
nominee  for  Lancaster),  and  for  30  (as  nominee  for  Mahler)  (App.  254, 
255,  1110). 
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$220  a  share.  This  option  also  provided  for  an  escrow,  the 
agents  being,  as  in  the  Thorer  escrow,  Koch,  Ward,  and  Ste¬ 
venson.  Vort’s  option  ran  first  in  favor  of  Fred  Basch,  Ernest 
Nauen,  and  Klein  (“the  A  group” ),  and,  to  the  extent  they 
should  fail  to  exercise  their  rights,  to  Ward,  Koch,  and  Steven¬ 
son  (“the  B  group”). 

The  cross-options  given  by  Fred  Basch,  Ernest  Nauen,  and 
Klein  were  in  the  same  form,  but  in  those  given  by  Ward, 
Koch,  and  Stevenson  the  members  of  their  group  were  given 
prior  right  of  purchase  (App.  1119). 

The  cross-options  (supra,  p.  34)  set  a  price  of  $220  a  share 
sales  of  shares  among  the  “Stockholder  Group.”  A  supple¬ 
mental  agreement  (App.  1199)  also  dated  February  18,  1939, 
changed  this  in  favor  of  Vort,  Fred  Basch,  and  Ernest  Nauen 
as  far  as  their  “free”  shares  were  concerned.  This  supple¬ 
mental  agreement  signed  by  all  the  stockholders  and  marked 
“Approved:  Curt  Mahler”  changed  the  price  at  which  the 
“free”  shares  (50,  Fred  Basch;  50,  Vort;  25,  Ernest  Nauen) 
would  be  sold  among  the  Stockholding  Group  from  $220  a  share 
to  book  value  less  15%  (App.  1200-1201). 

The  result  of  the  transactions  recorded  in  these  documents 
was  that  plaintiffs  Vort  and  Ernest  Nauen,  and  Fred  Basch, 
got  125  shares  of  Althor  “free  and  clear”,  that  is,  not  subject 
to  the  repurchase  option  to  the  Thorers  but  subject  to  cross¬ 
options  in  favor  of  the  other  stockholders  at  book  value  less 
15%  for  the  “free”  shares  and  at  $220  a  share  for  the  102  “op¬ 
tioned”  shares.  They  and  the  other  stockholders  of  record  at 
that  time,  Klein,  Ward,  Koch,  Stevenson,  got  the  other  375 
shares,  all  subject  to  the  Thorer  repurchase  option  and  to  the 
cross-options,  in  each  case  at  $220  a  share.  All  the  shares, 
“free”  or  “optioned”  were  held  in  escrow  by  Ward,  Koch,  and 
Stevenson. 

The  new  stockholders  were  to  pay  for  their  shares  to  Basch 
Holding  Co.  (or  to  Thorer  <fc  Co.)  at  $200  a  share: 


Vort,  SO  shares _ $17,  800 

Fred  Basch,  80  shares _  17,  .800 

Ernest  Nauen,  40  shares _  0,  S00 

Ward,  0".  shares _  19,000 

Klein,  IS  shares _  3,  600 

Koch,  95  shares _  10,  000 

Stevenson.  65  shares _  13,  000 
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Of  Koch’s  95  shares  of  record,  he  was  taking  only  25  for 
himself,  according  to  him  (App.  1155),  the  other  70  he  took 
as  a  nominee  for  Mahler  (App.  1156).  Koch  paid  for  the  25 
with  $5,000,  made  up  of  $2,500  advanced  to  him  by  Herman 
Basch  &  Co.  (App.  404-405,  423)  and  $2,500  advanced  by 
Thorer  &  Hollender,  Inc.,  for  directors’  fees,  services,  and  ex¬ 
penses  (App.  1125-1126).  Stevenson  took  IS  shares  for  him¬ 
self  and  17  for  his  associate,  Lancaster  (App.  244-5).  The 
$7,000  to  pay  for  these  shares  was  provided  by  an  advance  from 
Herman  Basch  &  Co.  in  that  amount  to  cover  services  rendered 
and  a  retainer  for  the  year  1939  (App.  25S)  22  Ward,  as  he 
had  proposed  in  his  letter  of  January  27,  1939  (App.  1237), 
paid  for  his  95  shares  with  $19,000  which  was  paid  to  him 
by  Thorer  &  Hollender  for  legal  services  back  to  1932  (App. 
327,  917,  923,  1249).  Mahler  was  due  to  pay  S20.000  for  the 
30  shares  taken  for  him  by  Stevenson  and  the  70  by  Koch. 
According  to  Vort,  Mahler  paid  for  this  stock  with  $20,000 
he  withdrew  from  his  account  with  Herman  Basch  &  Co.,  or  so 
Vort  supposed  (App.  578).  Klein,  however,  testified  that  he 
had  always  regarded  the  money  credited  to  Mahler  by  the 
Basch  Company  as  a  rebate  to  Thorer  &  Hollender  (App.  376). 
Klein  testified  that  he  paid  for  his  18  shares  out  of  his  own 
bank  account  (App.  206),  but  on  cross-examination  he  was 
very  uncertain  as  to  how  much  in  fees,  compensation,  bonuses 
and  dividends  he  received  from  Herman  Basch  &  Co.  during 
1939  and  1940  (App.  233-235). 

The  plaintiffs23  paid  for  their  227  shares  with  their  own 
checks,  and  were  given  Herman  Basch  &  Co.  checks  for  the 
same  amounts,  which  were  charged  against  their  accounts  with 
the  company  (App.  150, 151,  6S7-9, 1073).  The  102  “optioned” 
shares  called  for  a  total  payment  of  $20,400.  Either  at  Tren¬ 
ton,  or  shortly  before  or  after  that  meeting,  the  three,  Vort, 
Fred  Basch,  and  Ernest  Nauen  were  given  “special  bonuses,” 
totaling  $21,000  (App.  576). 24  These  “special  bonuses”  were 

a  Stevenson  and  Lancaster  received  the  $7,000  and  Stevenson  gave  his 
check  for  that  amount  (App.  25S). 

”  Including  Fred  Basch,  now  deceased,  whose  estate  is  represented  by 
trustees  in  this  litigation. 

“  Vort  was  unable  to  point  out  in  the  company  records  any  authorization 
for  these  bonuses. 
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admittedly  gratuities,  but  special  bonuses  had  been  given  in 
previous  years  (App.  143,  291). 

All  of  the  money  paid  for  the  shares  transferred  at  Trenton 
came  initially  from  Herman  Basch  &  Co.,  Inc.  The  District 
Court  found  that : 

The  purchase  price  of  the  sale  of  stock  came  largely 
from  dividends  and  bonuses  from  Basch  &  Co.,  part 
by  means  of  advance  payment  for  legal  services;  that 
which  purported  to  be  paid  by  the  plaintiffs  consisted 
of  dividends  and  bonuses  declared  nearly  two  months 
after  the  close  of  business  on  December  31,  1938  (App. 
80). 25 

The  court  added: 

There  seems  to  be  no  doubt  that  in  fact  the  money 
purported  to  have  been  paid  to  the  Germans  was  really 
their  own  money  either  in  Basch  &  Co.  or  Thorer  & 
Hollender  (App.  80-81). 

The  record  contains  a  receipt  by  the  Basch  Holding  Co. 
signed  by  Klein  as  Vice  President  and  Fred  Basch  as  President 
for  the  8100,000  paid  for  the  stock  (App.  1061)  and  another 
receipt  signed  by  Schoenburg  on  behalf  of  Thorer  &  Co.,  ac¬ 
knowledging  the  receipt  of  899,500  from  Basch  Holding  in  pay¬ 
ment  for  the  stock  (App.  1061).  Both  receipts  are  dated  Feb¬ 
ruary  IS,  1939.  Just  what  became  of  the  money  after  that 
is  not  clear.  According  to  Mahler,  the  Thorer  &  Hol¬ 
lender  ledger  showed  a  deposit  on  February  28, 1939,  of  899,500 
for  the  account  of  Thorer  &  Co.,  and  Mahler  thought  that  de¬ 
posit  represented  the  payment  for  the  Althor  shares  (App. 
312).  The  ledger  also  showed,  he  testified  a  deposit  credited 
to  Herman  Basch  &  Co.  on  May  25, 1939,  amounting  to  8695.06 
and  a  credit  to  Thorer  &  Co.  of  8500  (App.  312).  Percus,  the 
accountant,  said  that  he  did  not  know  who  made  the  remit¬ 
tances  on  the  8100,000  payment  for  the  transaction  at  Trenton, 
and  he  did  not  recall  that  Schoenburg  deposited  8100,000  with 
Thorer  &  Hollender  (App.  903). 26 

* If  the  “special  bonuses”  were  authorized  at  Trenton,  that  was  49  days. 
Plaintiffs  (Brief,  p.  31)  quote  this  finding  as  “dividends  *  *  *  declared.” 

*  A  memorandum,  apparently  by  Ward  appears  in  the  Appendix  at  page 
1163.  It  is  not  shown  Ward  had  personal  knowledge  of  the  matter. 
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At  this  Trenton  conference  3  more  sets  of  agreements  were 
made.  First,  the  plaintiffs  requested  and  obtained  from  the 
Germans  new  employment  contracts.*17  In  the  cases  of  Vort 
and  Fred  Basch,  these  new  contracts  gave  them  85,000  increases 
in  salary*  (App.  1120,  1129).  Ernest  Nauen  received  what  he 
seemed  to  think  were  satisfactory  terms  (App.  72S-730). 

As  if  to  counterbalance  this  increased  remuneration,  the 
parties  at  Trenton  also  agreed  that  the  rate  of  dividends  on 
the  stock  transferred  was  to  be  limited  to  15%.  According  to 
Stevenson  this  w'as  to  protect  the  Thorer  option  against  deple¬ 
tion  of  the  assets  of  the  company  (App.  267).  Whether  such 
an  agreement  was  in  fact  made  was  disputed  at  the  trial.  Ward, 
Stevenson,  and  Mahler  testified  that  there  was  such  an  agree¬ 
ment,  that  it  was  a  “consensus”  or  “general  impression/'  but 
could  not  recall  any  specific  talk  with  the  plaintiffs  on  the  sub¬ 
ject  (App.  267,  347,  356).  The  plaintiffs  and  Klein  denied 
hearing  of  any  such  limitation  (App.  112,  207,  691).  The 
District  Court  found  that  it  was  agreed  that  dividends  were  to 
be  limited  to  15%  (App.  SO).28 

The  third  agreement  related  to  the  Board  of  Directors.  From 
1937  on  there  had  been  a  5-man  board  with  Vort,  Fred  Basch, 
and  Ernest  Nauen  as  the  majority  (admittedly  as  “window- 
dressing/'  App.  28S,  71S),  although  they  held  no  stock.  At 
Trenton  Ernest  Nauen,  who  was  then  getting  stock,  w*as  told 
by  Ward  that  he  was  to  resign  and  did  (App.  722).  The  by¬ 
laws  were  changed  to  provide  for  a  6-man  board,  with  a  pro¬ 
vision  that  any  action  required  the  votes  of  4  directors  (App. 
1247) .  The  directors  elected  were  Fred  Basch,  Vort,  and  Klein 


17  Vort  testified  at  one  place  that  he  negotiated  his  new  contract  with 
Ward,  rather  than  with  Schoenburg  (App.  556).  This  is  unlikely,  and 
Vort  himself  also  testified  that  he  negotiated  with  Schoenburg  and  Ward 
(App.  624) .  Ward  testified  that  the  parties  to  the  negotiations  were  himself, 
Vort.  Schoenburg,  and  Otto  Nauen  (App.  345-346,  353). 

3  The  1939  dividend  was  $16,500,  or  $15,000  plus  $1,500  for  the  expenses 
of  Althor  (Def.  Kx.  26A  (not  printed)).  The  1940  dividend  was  $G4,000 
(or  $70,000)  (App.  419),  hut,  as  the  District  Court  found,  that  was  declared 
as  a  specific  part  of  the  fraudulent  scheme  and  was  merely  a  device  for 
transmitting  their  own  funds  to  the  Germans  (App.  $2).  The  $30,000 
dividend  in  January  1941,  which  was  “unusual”  (App.  622)  was  a  part  of 
the  same  transaction  (App.  1267).  See  the  memorandum  by  Ward,  dated 
September  9, 1942  (App.  1275). 
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of  the  “49%  group”  and  Ward,  Koch,  and  Stevenson  of  the 
“51%  group”  (App.  756,  1191).  Under  this  arrangement,  as 
long  as  the  latter  3  held  together,  the  management  could  vote 
no  action  contrary  to  their  wishes  (App.  1129). 

All  the  witnesses  were  in  practical  agreement  on  one  thing, 
that  the  number  of  “free”  shares  sold  to  the  49%  group,  the 
Thorer  option  on  the  375  shares,  the  cross-options,  and  the 
escrow  were  conditions  of  the  sale  imposed  by  the  sellers,  that 
is,  by  Schoenburg  (App.  163,  326,  555,  708,  729). 

The  District  Court  found  that  the  Trenton  conference  and 
the  agreements  made  and  executed  there  represented  a  con¬ 
spiracy  or  agreement  to  conceal  or  “cloak”  the  continued  own¬ 
ership  of  75%  of  the  Althor  stock  by  Thorer  &  Co.,  that  as  to 
the  75%  there  was  an  “ostensible”  sale  at  an  “ostensible”  price 
(App.  79-81).  It  found  also  that  it  was  agreed  that  no  dis¬ 
closure  was  to  be  made  of  the  Thorer  option,  the  cross-options, 
and  the  escrow  (App.  SO),  and  that  the  8100,000  “paid”  to 
Thorer  <fc  Co.  was  really  their  own  money  (App.  S0-S1).  The 
price  of  8200  a  share,  it  found,  was  “almost  insignificant  as 
compared  with  its  real  value”  (App.  82). 

C.  The  evidence  as  to  value 

Though  it  was  the  Althor  stock  which  was  transferred  at 
Trenton,  the  value  involved  was  that  of  Herman  Basch  &  Co. 
Althor  owned  all  the  stock  of  Basch,  and,  so  far  as  appears,  had 
no  other  assets.  Except  for  whatever  obligations  it  had  under 
the  1932  contract  to  the  Herman  Basch  Estate,  it  seems  to  have 
had  no  liabilities.  In  brief,  the  value  of  Althor  was  the  value 
of  Basch.  In  that  value  had  to  be  included  the  net  worth  of 
the  North  Bergen  Realty  Co.,  which  was  a  wholly  owned  sub¬ 
sidiary  of  Herman  Basch  &  Co.  (App.  489). 

The  evidence  in  favor  of  the  District  Court’s  finding  that  the 
purported  price  paid  was  almost  insignificant  as  compared 
with  the  real  value  of  the  stock  was  overwhelming.  This 
“price”  was  8100,000  for  500  shares  of  Althor,  or  8200  a  share, 
for  the  “free”  as  well  as  for  the  “optioned”  shares.  Vort  tes¬ 
tified  that  the  unoptioned  shares  were  worth  far  more  than 
the  optioned  shares  (App.  Ill),  and  that  the  price  for  the 
free  shares  was  not  based  on  the  value  of  the  company,  which 
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was  greater  (App.  552).  Plaintiff’s  own  expert  termed  the 
S200  per  share  price  “ridiculous”  when  related  to  the  earnings 
of  the  company  (App.  979-9S0).  The  defendant’s  expert  es¬ 
timated  the  book  value  of  the  shares  for  1938,  the  year  before 
the  “sale,”  at  S6S4.47  per  share  (App.  7S7). 

The  figures  from  the  company’s  records  give  the  same  result. 
The  balance  sheet  for  Herman  Basch  <fc  Co.  for  January  31, 
1939  (App.  1195)  gives  total  assets  of  $454,369.48,  including 
$2,000  carried  on  the  books  for  the  North  Bergen  stock  which, 
according  to  Vort,  had  a  net  worth  at  that  time  of  889,000 
(App.  490).  Including  North  Bergen,  the  actual  assets  were 
worth  some  $541,000.  Against  those  were  liabilities  of  $219,- 
131.14,  to  which  might  be  added  a  reserve  for  $25,000  due  to 
be  paid  to  the  Basch  Holding  Co.  in  1942,  or  a  total  of  some 
$244,000. 

A  schedule  of  total  assets  and  working  capital  submitted  by 
the  defendant,  as  of  December  31, 193S  (App.  11S7)  showed: 


Total  Assets _ $504, 105 

Total  Current  Assets _  395, 340 

Total  Current  Liabilities _  21S,  99S 

Net  Working  Capital _  17G,  342 


The  figures  as  to  earnings  and  dividends  are  equally  signifi¬ 
cant.  In  1937  the  net  profit  was  $132, S37  (App.  1171).  In 
1938  the  net  income  before  taxes  and  profit  sharing  was  $217,- 
924,  before  taxes,  $160,061,  and  after  taxes,  $130,121  (App. 
11S9).29  As  plaintiff’s  expert  analyzed  the  figures,  the  Althor 
stock  in  1938  earned  $260.25  a  share  and  sold  in  February  1939, 
at  $200  a  share,  less  than  one  year’s  earnings  (App.  97S-9S0). 
If  gross  inadequacy  of  price  is  ever  a  “badge  of  fraud,”  then 
the  Trenton  transfers  were  fraudulent.  See,  Boynton  v.  Bur¬ 
rows,  S3  App.  D.  C.  227,  167  F.  2d  759;  Lowenstein  v.  Reikes, 
60  F.  2d  933  (C.A.2). 

The  effect  of  this  evidence  is  underscored  by  the  testimony 
of  the  plaintiffs.  Vort  acted  before  Trenton  and  at  Trenton 
for  the  “management  group”  in  their  efforts  to  acquire  stock 
(App.  102,  2S2,  6S7,  756).  He  negotiated  for  himself  and  Fred 

29  These  fibres  do  not  include  the  earninps  of  the  North  Bergen  Realty 
Co.,  to  which  the  Basch  Co.  paid  rent  (App.  587). 
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Basch  with  Ward  in  the  latter  part  of  1938  or  the  first  month 
of  1939  about  acquiring  shares  (App.  540),  yet  they  never  dis¬ 
cussed  price  (App.  539).  At  Trenton  Vort  did  not  use  finan¬ 
cial  analyses  as  a  basis  for  discussion  (App.  546),  or  go  over 
the  figures  with  the  Germans  (App.  513,  547-54S,  561 ) .  Ernest 
Nauen  didn’t  estimate  the  book  value  of  the  shares,  or  examine 
the  financial  analyses  (App.  727).  The  price  of  §200  a  share 
was  set  by  Schoenburg  (App.  548). 

This  is  not  the  picture  of  a  bona  fide,  arms’  length  trans¬ 
action. 

D.  The  cancellation  of  the  Thorer  option  in  1910 

Of  course,  if  the  transfers  and  options  at  Trenton  were  sham 
and  entered  into  for  the  purpose  of  concealing  the  continued 
German  interest  in  the  company,  any  cancellations  of  those 
options  must  also  have  been  sham,  and  the  District  Court  so 
found  (App.  82-84). 

About  a  year  and  a  half  after  Trenton  the  parties  came  to 
realize  that  the  options  presented  a  source  of  danger  they  had 
not  expected.  On  April  10, 1940,  after  the  German  invasion  of 
Norway  and  Denmark,  the  United  States  imposed  “freezing” 
controls  to  prevent  transfers  of  assets  in  the  United  States 
owned  by  nationals  of  those  countries  and  reports  were  re¬ 
quired  of  such  assets  (Executive  Order  8389,  5  F.  R.  1400). 
The  controls  were  later  extended  to  other  countries  and  by  the 
latter  part  of  1940,  Vort  and  his  associates  had  begun  to  fear 
that  they  would  be  extended  to  Germany  (App.  60S,  610). 
Also,  as  political  tension  between  the  United  States  and  Ger¬ 
many  increased,  so  did  their  fear  of  war,  and  Ward  advised 
them  that  the  Alien  Property  Custodian  would  seize  the  option 
(App.  328, 357-35S,  360). 

Apparently  the  Thorer  option  had  been  kept  a  close  secret 
up  to  that  time,  for  even  Julian  Basch  (as  a  trustee  of  Fred 
Basch’s  estate  a  plaintiff  here),  the  cousin  of  Fred  Basch,  an 
employee  of  the  company,  and  a  person  on  terms  of  intimacy 
with  Vort  and  Ernest  Nauen  as  well  as  his  cousin,  was  not  told 
about  it  until  1948  (App.  775-6).  Seizure  by  the  Govern¬ 
ment  would  discredit  the  story  that  there  was  no  German  in¬ 
terest  in  the  company.  The  same  results  might  follow  from  a 
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report  to  the  Treasury  of  the  option.  In  either  case  there 
might  be  an  investigation  of  the  affairs  of  Herman  Basch  & 
Co.  and  that  the  parties  were  anxious  to  avoid.  As  Vort  put 
it,  a  disclosure  of  the  Thorer  option  would  have  hurt  the  free 
shares  as  well  as  the  optioned  shares  (App.  159). 

Another  consideration  was  that  Paul  Hollender  seems  to 
have  been  under  constant  pressure  from  the  German  Govern¬ 
ment  to  bring  foreign  exchange  into  Germany.  That  fact,  plus 
the  realization  by  the  American  parties  to  the  conspiracy  that 
the  option  had  become  a  source  of  danger,  account  for  the 
“cancellation ”  of  the  Thorer  option  in  December  1940. 

Hollender’s  need  for  money  was  reflected  in  a  radio  Ward 
sent  him  early  in  November  1940.  It  is  reported  in  'Ward’s 
letter  of  November  8,  1940,  to  Koch  (App.  1262) : 

After  I  talked  with  you.  I  talked  with  New  York  and 
we  agreed  that  the  following  radio  be  sent: 

Previously  remitted  all  that  is  due  stop  further  re¬ 
mittances  can  only  be  made  for  commissions  on  goods 
not  yet  arrived  or  for  sale  option. 

On  November  20,  W'ard  wrote  another  letter  in  which  he 
stated  his  belief  that  the  only  protection  against  “fatal” 
publicity  would  be  to  get  rid  of  the  option  (App.  1262) : 

I  received  your  letter  this  morning.  I  am  in  hearty 
agreement  with  the  proposal  to  cable  that  you  agree 
with  Stevenson’s  recommendations  that  the  option  be 
disposed  of.  I  talked  with  Mr.  Mahler,  however,  and 
he  doesn’t  see  any  particular  reason  why  this  should 
be  done  now\  He  does  think  that  the  plans  should  all 
be  made  so  that  it  can  be  done  quickly  if  it  is  ever  neces¬ 
sary.  He  is  not  very  agreeable  to  Paul  and  Fred’s  get¬ 
ting  a  larger  interest  in  the  company.  While,  of  course, 
I  appreciate  his  point  of  view  to  a  certain  extent,  I  think 
any  publicity  in  connection  with  this  would  be  abso¬ 
lutely  fatal,  and  the  only  sure  protection  would  be  to 
get  this  option  out  of  the  way.  I  am  afraid,  also,  that 
unless  we  have  a  firm  offer  and  an  actual  acceptance, 
with  proper  power  of  attorney  to  execute  the  necessary 
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papers,  there  might  be  some  question  about  the  purchase. 
Merely  an  agreement  to  do  it  if  we  want  to  isn’t  exactly 
enough.  Looking  at  it  from  another  point  of  view,  I 
don’t  know  what  good  this  option  is  anyway.  Under 
existing  circumstances,  it  could  never  be  exercised  with 
any  success  because  there  wouldn’t  be  any  business.  I 
am  sure  you  understand.  If  you  still  think  as  you  in¬ 
dicated  in  your  letter  and  if  you  desire  to  do  so,  you 
can  send  the  cable  This  morning  I  had  a  radio  that 
Haddock  [Hollender]  would  be  at  the  Grand  Hotel  in 
Stockholm  on  the  25th  which  would  simplify  matters 
considerably  as  you  have  plenty  of  time  for  a  cable. 
If  you  send  the  cable,  you  can  definitely  state  that  I 
am  in  total  agreement,  and  I  know  that  Stevenson  also 
agrees. 

Koch  replied  on  November  22  (App.  1263) : 

I  note  that  Mr.  Mahler  does  not  like  the  idea  of  Paul’s 
and  Fred’s  getting  a  larger  interest  in  the  company.  I 
am  quite  in  agreement  with  Mr.  Mahler  on  this  bill  I  do 
not  see  how  we  can  work  it  out  any  other  way.  Per¬ 
haps  the  termination  of  the  option  could  be  used  as  an 
inducement  to  Paul  and  Fred  to  meet  the  problem  that 
Mr.  Percus  mentioned  to  you.  If  this  could  be  done, 
T.  <fe  H.  would  also  benefit.  Do  you  think  that  is  a 
possibility? 

***** 

STRONGLY  ADVISE  SELLING  OPTION  PROMPTLY  AS  POS- 
SIP.LE  PRICE  NOT  SO  IMPORTANT  JIMMIE  GEORGE 
AGREE.30 

The  references  in  these  letters  to  the  getting  of  a  larger  inter¬ 
est  by  Vort  and  Fred  Basch  are  obscure.  That  would  involve  a 
cancellation  of  the  cross-options  as  well  as  of  the  Thorer  option 
and  a  subsequent  transfer  by  at  least  one  member  of  the  51% 
group.  Whatever  they  mean,  all  that  was  immediately  pro¬ 
ceeded  with  was  the  cancellation  of  the  Thorer  option. 

30  The  unprinted  portion  of  Defendant’s  Exhibit  147  shows  that  these 
two  lines  were  a  cable  from  Koch  to  Hollender.  “Jimmie”  was  Stevenson 
and  “George”  was  Ward. 
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Koch  was  particularly  distressed  about  the  prospect  of 
“freezing’’  regulations.  On  November  25  he  wrote  Ward  again 
(App.  1263): 

This  morning  I  received  your  handwritten  copy  of 
letter  from  Zurich  of  October  29th.  most  of  which  I  did 
not  understand  as  I  am  not  familiar  with  the  $40,000 
of  January  1936  (Bardenou)  but  evidently  Otto  and 
Paul  are  pretty  worried.  Apparently  now  he  needs 
$70,000  instead  of  the  original  $30,000  and  then  $40,000. 

I  received  a  letter  from  Paul  this  morning  also,  of 
which  I  enclose  a  copy  herewith.  I  am  also  sending  a 
copy  to  Mr.  Mahler. 

In  regard  to  the  option,  I  don’t  see  how  we  can  w’ork 
it  out  if  Paul  is  going  to  ask  a  price  as  high  as  $40,000. 
How  would  it  be  if  one  of  us  (preferably  yourself)  cabled 
him  that  we  do  not  want  the  option  but  we  consider  it 
essential  to  get  it  out  of  the  way,  that  at  the  price  he 
mentioned  it  would  be  impossible  and  that  the  lower  he 
makes  the  price  the  better  chance  we  have  of  getting  it 
cancelled. 

I  note  that  the  morning  papers  carry  reports  from 
Washington  that  the  United  States  is  considering  the 
possibility  of  freezing  credits  of  belligerents.  I  suppose 
that  would  not  affect  remittances  to  Sweden  but  I  should 
not  be  surprised  if  in  time  such  remittances  might  be 
subject  to  licensing. 

Ward  echoed  Koch’s  fears  in  a  letter  of  the  same  date  to  him 
(App.  1130) : 

I  have  your  letter  of  November  22nd  in  which  you 
enclosed  a  copy  of  your  letter  to  Mr.  Mahler  under  the 
same  date.  I  am  in  entire  agreement  with  your  point 
of  view.  I  think  such  action  would  serve  all  parties 
best.  I  am  afraid  if  we  follow  Mr.  Mahler’s  views  it 
would  be  difficult  to  take  such  action  at  the  appropriate 
time,  for  reasons  wrhich  you  already  know’.  Added  to 
this  is  the  rather  precedent  rumor  that  at  some  time  in 
the  future  all  funds  owned  by  Germany  in  this  country 
will  be  frozen,  in  which  event  we  could  not,  of  course, 
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legally  make  a  remittance,  and,  under  such  circum¬ 
stances,  would,  of  course,  not  do  so. 

***** 

Then  on  November  29  Koch  telegraphed  to  Ward  to  report 
a  radio  from  Hollender  (App.  1264)  : 

RECEIVED  FOLLOWING  RADIO  QUOTE  REFERRING  CABLE 
WE  ARE  READY  TO  SELL  YOU  GEORGE  JIMMY  OUR  OPTION 
ACCORDING  CONTRACT  FEBRUARY  1STH  1939  PERCENT¬ 
AGE  YOUR  DISCRETION  CASH  PAYMENT  ON  SWEDISH  AC¬ 
COUNT  TO  BE  NAMED  LATER  CABLE  US  PERCENTAGE  PRICE 
PLEASE  CONSIDER  PRICE  MUST  BE  REASONABLE  HIGH  IF 
TOTAL  CASH  NOT  ARRANGEABLE  MOSTLY  CASH  BALANCE 
ON  CREDIT  HERBERT  PAUL  SIGNED  KARAKUL  UNQUOTE. 
CAN  YOU  FIGURE  OUT  WHAT  IT  MEANS. 

Probably  Vort,  Fred  Basch,  and  Ernest  Nauen  had  already 
been  advised  by  Stevenson  or  Ward  of  the  danger,  although 
the  precise  dates  do  not  appear  (App.  608,  610).  At  any  rate, 
they  seem  to  have  been  told  about  the  discussion  between  Koch, 
Ward,  and  Mahler,  for  on  December  2  Ward  wrote  to  Vort 
(App.  1265) : 

Mr.  Koch  wrote  me  he  might  be  in  New  York  the 
first  part  of  next  week  and  if  such  is  the  case  it  occurred 
to  me  we  might  have  a  meeting  then.  Perhaps  it  could 
take  the  place  of  the  meeting  the  16th.  If  not  we  could 
agree  as  to  what  is  to  be  done  later.  Keep  it  in  mind 
and  have  everybody  be  ready  which  I  suppose  won’t  be 
difficult  if  they  are  in  town. 

On  December  8  Hollender  sent  Ward  a  somewhat  confused 
cable  (App.  1264) : 

NOT  RECEIVED  ANY  COMPLETE  CABLE  OFFER  REGARD¬ 
ING  SALE  OPTION  YESTERDAY  NOR  TODAY  STOP  ACCORD¬ 
ING  TODAYS  INFORMATION  OTTO  PERMISSION  WILL  BE 
GRANTED  TO  CANCEL  OPTION  PROVIDED  25%  PAY  BOOK 
VALUE  LESS  15%  AND  24%  BOUGHT  BY  FRIENDS  PLUS  TEN 
PERCENT  TOTALLING  26400  DOLLARS  PERHAPS  WITH  HELP 
OF  LOAN  ON  51%  STOP  ALTOGETHER  AT  LEAST  49000  DOL¬ 
LARS  PLUS  10%  TOTALLING  53900  DOLLARS  MUST  BE 
SOONEST  REMITTED  ENSKILDA  STOP  FOR  24%  SAME  CON¬ 
DITIONS  AS  FOR  51%  " 


”  “Enskilda”  was  a  bank  in  Stockholm.  The  cable  was  signed  “Agos,” 
cable  name  of  a  Swedish  firm  with  which  HoUender  did  business. 


I 
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The  next  day  Ward  sent  Hollender  two  cables  (App.  1265) : 
The  first  read : 

LARGER  OFFER  INCLUDES  9000  TO  COMPLETE  $40,000  LESS 
15%  STOP  YOUR  CABLE  ACCEPTANCE  MUST  READ  63000 

The  second: 

YOUR  OPTION  COVERS  ONLY  75%  REMAINING  25%  IS  FREE 
SINCE  39  WILL  CABLE  TOMORROW  FIRM  OFFER  FOR  CAN¬ 
CELLATION  OF  ENTIRE  OPTION  STOP  PRESENT  DISTRIBU¬ 
TION  SHARES  WILL  NOT  BE  CHANGED  BY  CANCELLATION 
AS  PAYMENT  WILL  BE  MADE  FOR  CANCELLATION  ONLY 

If  Hollender's  interest  in  the  stock  of  Althor  was  limited  to 
the  Thorer  option  it  is  difficult  to  see  why  Ward  should  bother 
to  advise  him  that  the  distribution  of  the  shares  would  not  be 
changed.  At  any  rate,  the  negotiations  continued  by  cable. 
On  the  10th  Ward  cabled  Hollender  (App.  1131)  : 

STOCKHOLDERS  MAKE  FIRM  OFFER  $63,000  IN  CONSID¬ 
ERATION  OF  CANCELLATION  YOUR  FIRM’S  OPTION  UNDER 
AGREEMENT  DATED  FEBRUARY  18.  1939.  COVERING  375 
SHARES  ALTHOR  STOCK  STOP  CABLE  REPLY. 

Hollender  answered  the  same  day  (App.  1131) : 

ACCEPT  STOCKHOLDERS  FIRM  OFFER  SIXTY-THREE 
THOUSAND  DOLLARS  AGAINST  CANCELLATION  OF  THOCOS 
OPTION  UNDER  AGREEMENT  DATED  FEBRUARY  EIGHT¬ 
EENTH  1939  COVERING  THREE  HUNDRED  SEVENTY-FIVE 
SHARKS  ALTHOR  STOP  AUTHORIZE  YOU  TO  SIGN  CANCEL¬ 
LATION  AS  AGENT  OF  THOCO. 

There  was  at  least  one  other  cable  from  Hollender  on  Decem¬ 
ber  10  and  apparently  others  from  Ward.  Hollender’s  read 
(App.  1266) : 

SENIOR  ”  RECEIVED  ONE  CABLE  MONDAY  THREE  TODAY 
ANSWERED  ACCEPTATION  SIXTY-THREE  THOUSAND  DOL¬ 
LARS  UNDERSTAND  SIXTY-THREE  THOUSAND  DOLLARS 
PAYABLE  ONE  SUM  ENSKILDA  CONTAIN  NINE  THOU¬ 
SAND  DOLLARS  ADDITIONAL  TO  25.216.86  CENTS  IN  SETTLE¬ 
MENT  O’TOOLE  ACCOUNT  TO  POMATUM  CABLE  CONFIRMA¬ 
TION  ALSO  WHETHER  ADDITIONAL  CABLE  REGARDING 
FIFTY-FOUR  THOUSAND  DOLLARS  NEEDED  STOP  MUNCK 
ARRANGING  POWER  ATTORNEY  AS  REQUESTED  STOP  YOU 
MAY  ALSO  PHONE  115S99  TIL  MIDNIGHT  STOCKHOLM  TIME 
GRAND  AFTERWARDS. 


”  Still  another  cable  name  for  Hollender. 
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This  cable  was  addressed  to  Ward  at  the  Hotel  Pennsylvania 
in  New  York.  The  references  in  it  to  $9,000,  “$25,216.86 
*  *  *  in  settlement  O’Toole  account,”  and  $54,000  are  ob¬ 

scure  and  Ward  professed  not  to  understand  them  (App.  409). 
The  only  sensible  meaning  to  attach  to  them  is  suggested  by 
Mahler’s  deposition,  “*  *  *  there  was  some  money  which 

they  [Hollender]  claimed  we  [Thorer  <fc  Hollender]  or  Basch 
had  *  *  *”  (App.  90S).  That  is,  Hollender  was  using  the 

proposed  cancellation  of  the  option  as  a  cover  for  the  remit¬ 
tance  of  some  old  accounts. 

The  exact  date  when  the  stockholders  met  to  agree  on  the 
deal  cannot  be  fixed  exactly.  About  December  10  or  11  they 
met  in  a  hotel  room  in  New  York  (App.  242).  Those  present 
were  Ward,  Mahler,  Klein,  Fred  Basch,  Vort,  Ernest  Nauen, 
and  Stevenson  (App.  243,  707,  877). 33  It  is  possible  that  the 
meeting  was  prior  to  the  December  10  cables  which  fixed  the 
price  at  $63,000,  for  Vort  testified  that  that  price  was  agreed  on 
in  a  telephone  conversation  Ward,  Koch,  and  Mahler  had  with 
Hollender  (App.  60S-9).  Either  that  night  or  the  next  morn¬ 
ing  (see  Klein’s  testimony,  App.  242-3)  the  agreement  was 
made.  There  was  discussion  whether  the  stockholders  should 
contribute  to  the  payment  just  according  to  the  number  of 
“optioned”  shares  they  held,  or  should  also  contribute  on  the 
“free”  shares  which  were  not  subject  to  the  Thorer  option  (App. 
261-2,  705,  752).  Eventually  Vort  persuaded  Fred  Basch 
and  Ernest  Nauen  that  the  free  shares  would  also  benefit  by 
a  removal  of  the  option,  and  it  was  agreed  that  the  cost  should 
be  spread  over  all  the  shares  (App.  158, 159). 

Ward,  Koch,  and  Mahler  talked  to  Hollender  on  the  tele¬ 
phone  (App.  368)  and  passed  the  figures  mentioned  over  the 
phone  to  the  other  persons  present  (App.  608-609),  but  the 
result  was  agreed  to  by  all  the  stockholders  (App.  618) .  Klein, 
according  to  his  testimony,  took  no  more  part  in  the  fixing  of 
the  price  than  he  had  done  at  Trenton  (App.  243). 

The  figure  agreed  on,  $63,000,  amounted  to  $126  a  share 
spread  over  all  the  500  shares.  If  it  had  been  based  on  only 


It  is  possible  there  was  more  than  one  meeting.  Ernest  Nauen  testi¬ 
fied  that  he  discussed  the  price  of  removing  the  option  with  Vort  and  Fred 
Basch  (App.  705). 
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the  375  shares  covered  by  the  option  it  would  have  been  $16S 
a  share.  Ernest  Nauen  had  only  24  “optioned’’  shares  and 
paid  S6.272  (App.  1197),  so  for  each  optioned  share  he  paid 
$261 ;  Ward  held  95  shares,  all  optioned,  and  on  those  he  paid 
$12,160  (App.  1266)  or  $128  a  share.  The  variations  in  the 
rates  paid  per  share  came  in  for  considerable  discussion  at  the 
trial  (App.  15S,  612-615,  62S-631,  752-3) ;  their  real  useful¬ 
ness  is  to  establish  the  unreality  of  the  transaction,  even  put¬ 
ting  out  of  consideration  the  possibility  that  Hollender  was 
merely  collecting  some  old  accounts  which  were  due  his  firm 
anyway. 

The  $200  Trenton  price,  plus  S126,  made  S326  a  share.  There 
was  evidence  that  as  of  the  end  of  1939  the  stock  was  worth 
$923.09  a  share  (App.  7S7). 

In  any  event,  the  parties  did  not  have  to  dig  into  their 
pockets.  As  at  Trenton,  the  money  came  out  of  Herman  Basch 
&  Co.  According  to  the  minutes  of  the  directors’  meeting  of 
Althor  (present  all  the  directors.  Fred  Basch,  Ward,  and 
Stevenson)  on  December  11,  1940,  Herman  Basch  &  Co.  de¬ 
clared  a  dividend  of  $70,000;  Vort  suggested  that  taxes  and 
expenses  would  be  less  than  $6,000.  so  Althor  declared  a  divi¬ 
dend  of  $64,000  (App.  1131-1132).  Of  this  Ward  took  $1,000 
for  expenses,  the  balance  of  $63,000  was  paid  over  to  Meyn, 
Klein’s  office  associate,  who  acted  for  Thorer  &  Co.  (App. 
1266).  Meyn  cancelled  and  released  (App.  102S-1029),  and 
discharged  the  option  (App.  1132-1133)  under  date  of  Decem¬ 
ber  13,  1940. 

Apparently  some  of  the  stockholders  complained  of  the  in¬ 
creased  income  tax  rates  brought  about  by  the  $64,000  dividend 
(App.  312-313,  365, 1267),  and  there  was  a  suggestion  of  reim¬ 
bursement  (App.  1267).  Whether  the  suggestion  was  gen¬ 
erally  discussed  is  disputed  (App.  161,  264,  2SS,  294).  Another 
dividend  of  $30,000  was  declared  in  January  of  1941,  which  the 
District  Court  found  was  declared  for  the  purpose  of  reimburse¬ 
ment  (App.  83,  1267). 

The  District  Court  held  that  the  1940  “cancellation”  was 
another  sham,  and  that  the  plaintiffs  took  the  benefit  of  the 
negotiations  between  Ward  and  Hollender  (App.  82-83).  It 
found  that  the  cancellation  was  a  continuation  of  the  practice 
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of  fraud  and  concealment,  occasioned  by  the  fear  of  the  exten¬ 
sion  of  freezing  controls  and  to  prevent  the  seizure  of  the  stock 
by  the  United  States  in  the  event  of  war,  and  that  again  the 
Germans  were  “paid7’  with  their  own  money.  It  heard  and  saw 
the  plaintiffs  and  Klein  on  the  witness  stand  and  it  found 
against  their  good  faith  (App.  82-83). 

E.  The  termination  of  the  cross-options  and  the  escrow 

The  “cancellation”  of  the  Thorer  option  was  a  hurried  job — 
witness  the  welter  of  cablegrams,  radiograms  and  Transatlantic 
phone  calls  in  the  first  ten  days  of  December  1940 — and  the 
parties  did  not  have  time  to  realize  all  the  implications  of  their 
change  of  plan.  The  1939  cross-options  and  the  escrow  agree¬ 
ments  still  stood.  They  were  integral  parts  of  the  scheme 
worked  out  at  Trenton  to  conceal  the  German  interests,  and 
the  sales  at  Trenton  being  found  to  be  sham,  it  follows  that 
the  cross-options  were  sham  too,  for  the  Thorers  would  not 
consent  to  the  acquisition  of  real  and  bona  fide  options  by 
others. 

Whatever  the  reason,  the  cross-options  and  the  escrow  were 
terminated  in  August  or  September  1941  (App.  166)  and  the 
stock  certificates  were  turned  over  to  the  individual  stock¬ 
holders  in  October  (App.  166.  266).  The  escrow  agreement 
which  had  gone  with  the  Thorer  option  was  marked  “Cancelled 
Jun.  2.  1941”  (Apparently  a  misprint  for  “Jan.  2,  1941”  (App. 
1112))  and  the  cross-option-escrow  agreements  were  marked 
“Cancelled  Jan.  2,  1941”  (App.  1117).  The  District  Court 
found  that  these  cancellations  were  predated  from  August 
and  September  1941  to  January  (App.  83-84). 34 

The  plaintiffs  argue  (Brief,  p.  101-2)  that  the  dating  back 
was  “floodlighted”  because  the  formal  instrument  of  cancella¬ 
tion  contained  the  words  “as  of  January  2,  1941,”  and  that 
therefore  the  cancellation  could  be  no  part  of  a  fraud.  The 
quoted  words  are  hardly  “floodlighting”  unless  supported  by 
evidence  of  an  intent  to  disclose  the  facts,  and  the  evidence  of 
Julian  Basch  that  he  was  kept  in  ignorance  of  the  transaction 

54  The  parties  attempted  to  work  out  a  new  series  of  cross-options  but 
seem  to  have  abandoned  the  attempt  (App.  S3-S4). 
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until  1948  (App.  775-6)  would  sem  to  refute  plaintiffs’ 
argument. 

Whatever  the  reason  was  for  the  predating,  the  only  one 
plan  tiffs  have  suggested  is  hardly  plausible,  that  the  negotia¬ 
tions  for  the  cancellation  probably  began  in  January  (App. 
164,  231,  697).  That  hardly  seems  a  sufficient  reason  for  not 
letting  a  cancellation  bear  its  true  date  if  it  were  bona  fide. 

It  seems  likely  that  the  real  reason  for  the  cancellation  was 
the  same  desire  of  the  parties  to  escape  expected  requirements 
for  reporting  foreign  assets  which  had  just  led  them  to  can¬ 
cel  the  Thorer  option  in  December.  The  cross-options  pur¬ 
ported  to  represent  American,  not  German  interests,  but  as 
plaintiffs  point  out,  the  reporting  requirements  of  Treasury 
were  ambiguous,  and  they  may  well  have  thought  that  in  any 
case  a  “cancelled”  option,  if  discovered,  was  less  likely  to  lead 
to  an  investigation  than  one  that  was  at  least  nominally  alive.33 

The  plaintiffs  suggest  that  this  cancellation  was  a  step  in 
their  bona  fide  attempts  to  get  control  of  the  company.  But 
they  actually  did  not  acquire  any  additional  shares  in  the  com¬ 
pany  until  1943  and  they  claim  that  they  did  so  then  under 
pressure  from  the  Government  (App.  414,  415,  438),  which 
wanted  to  oust  the  former  attorneys  for  the  Thorer  interests 
and  Hollender’s  cousin  (App.  329,  368). 

Plaintiffs  do  not  suggest  that  they  entered  into  a  sham  trans¬ 
action  in  February  1939,  to  conceal  the  German  ownership 
and  did  so  with  the  intention  of  not  keeping  faith  with  their 
co-conspirators.  Their  argument  here,  as  on  all  the  case,  nec¬ 
essarily  involves  an  attempt  to  overturn  the  District  Court’s 
finding  that  there  was  a  conspiracy  to  conceal  in  February 
1939. 30 

The  Court  found  that  the  1941  cancellations  were  a  continu¬ 
ation  of  the  fraudulent  concealment  of  the  German  interests, 

“  They  had  the  reporting  requirements  in  mind  when  they  were  discussing 
the  cancellation  of  the  cross-options.  See  Ward’s  letter  to  Koch,  June  20, 
1041  (App.  1260-1270). 

”  Plaintiffs’  insistence  on  obtaining  new  employment  contracts,  presum¬ 
ably  more  advantageous  than  those  granted  at  Trenton  in  February  1930, 
before  they  would  agree  to  the  cancellation  and  the  proposed  new  cross¬ 
options  (App.  1033),  may  well  reflect  their  self-interest,  but  it  hardly 
squares  with  an  insistence  at  that  time  on  their  part  on  the  acquisition  of 
more  shares. 
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which  continued  through  the  filing  of  the  affidavits  that  the 
stockholders  were  the  true  owners  (App.  84). 

III.  The  testimony  offered  by  the  plaintiffs  was  not  credible 

All  the  parties  to  the  Trenton  conference  who  testified  at 
the  trial  or  by  deposition  said  that  the  transfers  made  at  Tren¬ 
ton  were  bona  fide  and  that  they  did  not  hold  the  shares  they 
acquired  for  the  Germans.  (App.  160,  175,  206,  267,  278,  298, 
325,  328,  351,  701).  The  credibility  of  the  plaintiffs  and  of 
the  other  witnesses,  at  least  those  who  took  the  stand  before 
the  District  Judge,  was,  then,  a  crucial  issue  in  the  case. 

The  District  Court  declined  to  believe  this  testimony  of  the 
witnesses  it  saw  and  heard  and  it  found  that  the  Trenton  con¬ 
ference  was  a  step  in  a  conspiracy  to  conceal  the  continued 
ownership  of  the  Althor  shares37  by  Thorer  &  Co.  (App.  82). 

An  examination  of  the  printed  testimony  in  the  Joint  Ap¬ 
pendix,  imperfect  as  that  necessarily  is  for  the  review  of  an 
issue  of  credibility  ( United  States  v.  Aluminum  Co.  of  America, 
148  F.  2d  416,  433  (C.  A.  2) )  leads,  we  submit,  to  the  conclu¬ 
sion  that  the  finding  of  the  court  was  amply  justified.  The 
testimony  of  the  plaintiffs  and  their  witnesses  was  filled  with 
inconsistencies,  contradictions,  improbabilites,  and  failures  to 
remember  or  explain  things  the  witnesses  must  have  known. 

A.  Vort’s  testimony 

One  fact  important  to  an  evaluation  of  the  testimony  is  that 
the  Trenton  meeting  was  preceded  by  some  two  months  or 
more  of  negotiations  and  conferences,  all  concerned  with  the 
situation  presented  by  the  German  ownership  of  the  company 
and  with  the  threat  to  the  business  represented  by  the  Jewish 
boycott.  These  were  matters  in  which  Vort,  Fred  Basch,  and 
Ernest  Nauen,  as  men  receiving  substantial  incomes  from  the 
business,  were  greatly  interested.  Not  only  were  they  inter¬ 
ested,  they  were  consulted. 

Of  the  conferences  as  to  which  we  have  records,  there  were 
three  in  January,  on  the  17th,  18th  and  19th,  at  all  of  which 

"Except,  perhaps,  the  125  shares  transferred  to  Vort,  Fred  Basch,  and 
Ernest  Nauen  which  were  not  snbject  to  the  Thorer  option.  See  infra,  pp. 
63-64. 
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Vort,  Fred  Basch,  and  Ernest  Nauen  were  present  (App.  1105). 
These  were  the  conferences  which  resulted  in  the  fictitious 
stock  certificate  issued  in  the  name  of  the  Basch  Holding  Co. 
and  in  the  fictitious  option  to  Thorer  &  Co.  (App.  175  et  seq.). 
Vort  attended  another  conference  on  January  30  with  the  three 
attorneys,  Stevenson,  Klein,  and  Ward  about  the  sale  of  the 
Thorer  interest  (App.  1181)  and  another  long  conference  with 
the  same  men  on  February  1  (App.  11S2).  Ernest  Nauen’s 
name  does  not  appear  in  the  record  of  these  conferences,  but 
he  had  a  conference  with  Stevenson  on  February  1  (App.  11S2). 
On  February  S  Stevenson,  who  was  working  on  the  agreements, 
had  another  conference  with  Ward  and  Klein  (App.  1182). 
On  February  16  there  was  a  meeting  of  the  Basch  Holding  Co. 
at  which  Klein,  Vort,  and  Fred  Basch  were  present  to  discuss 
“this  contemplated  sale  of  the  stock”  (App.  370). 

Despite  all  this  activity  and  their  interest  in  the  situation, 
plaintiffs  testified  that  they  had  no  advance  notice  of  what  oc¬ 
curred  at  Trenton  and  had  no  fore-knowledge  of  the  details  of 
the  scheme  -which  was  put  into  effect  at  that  meeting. 

Vort  testified  to  this  effect  at  length.  He  testified  to  several 
talks  with  W~ard  before  Trenton  about  buying  stock,  but,  as  we 
have  previously  indicated  (supra,  pp.  40-41),  he  denied  that 
there  had  been  any  discussion  at  that  time  of  the  price  at  which 
he  or  Fred  Basch  might  acquire  shares  or  of  the  number  of 
shares  they  might  get,38  and,  for  that  matter,  he  denied  that 
there  was  any  discussion  at  Trenton  of  the  figures  on  which  the 
price  there  set  was  based.  (App.  513,  546.  547-8,  561.)  He 
testified  that  at  Trenton  he  did  not  talk  with  Stevenson, 
Mahler,  Ward,  or  Koch  about  the  sale  of  the  stock  (App.  554) ; 
and  that  there  was  no  discussion  about  the  money  the  company 
owed  the  Germans,  the  “Chapal”  funds,  or  the  reserves  or  sur¬ 
plus  of  the  company,  although  he  was  the  treasurer  (App.  560, 
616).  He  seems  to  have  supplied  Ward  with  the  funds  for  the 
expenses  of  the  meeting  (App.  1109),  yet  he  professed  to  be  so 
ignorant  of  what  was  going  to  be  done  there  that  he  had  had  no 
discussion  before  the  meeting  of  the  cross-options  or  of  the  drafts 

“Ward  testified  that  he  must  have  discussed  with  Vort,  at  least,  Hol- 
lender’s  proposition  to  transfer  10%  of  the  shares  (App.  341,  342). 
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of  the  documents  executed  at  the  meeting  (App.  544-545). 
He  denied  that  he  knew  the  source  of  the  funds  Ward  used  to 
pay  for  his  stock  (App.  151 )  or  that  he  discussed  the  purchase  of 
shares  by  Koch  (App.  550) ,  although  on  Schoenburg’s  instruc¬ 
tion  he  gave  Koch  a  check  for  $2,500  (App.  550).  He  contra¬ 
dicted  himself  and  other  witnesses  as  to  whether  he  negotiated 
his  new*  employment  contract  with  the  Germans  or  with  Ward 
alone  (App.  346,  353,  556,  624).  As  to  the  change  from  a  5- 
man  to  a  6-man  Board  of  Directors  he  first  testified  that  on  that 
subject  he  didn’t  think  the  Germans  took  a  position;  then  he 
testified  that  they  may  have  laid  down  that  change  as  a  condi¬ 
tion  of  the  sale  (App.  603-604). 

Vort  denied  being  told  at  Trenton  of  the  15%  limitation  on 
dividends  (App.  160,  557),  although  Stevenson,  Mahler,  and 
Ward  testified  that  it  was  suggested  and  discussed  (App.  257, 
321,  347-348,  356,  394).  He  admitted  that  there  was  no 
record  of  authorization  from  the  German  owners  for  his  $7,500 
“special  bonus”  or  gratuity  for  1938,  and  no  record  that  he 
drew  that  bonus  in  December  1938,  and  did  not  use  it  at  Trenton 
to  buy  shares  (App.  597). 

As  to  the  repurchase  option  to  the  Thorers,  Vort  alone  took 
the  attitude  that  the  Germans  would  never  exercise  it  (App. 
160,  350-351).  Stevenson,  Mahler,  Ward,  and  Koch  testified 
that  it  was  hoped  and  expected  that  the  Germans  would  exer¬ 
cise  it,  at  least  when  conditions  changed  (App.  251-252,  311, 
343,  350,  431),  and  Ward  that  the  Germans  insisted  on  the 
option  (App.  325, 326). 

Vort  also  testified  that  the  escrow  and  the  cross-options  were 
laid  down  by  the  Germans  as  conditions  of  the  only  sale  they 
would  make  (App.  163,  555)  and  that  Schoenburg  said  that 
the  government  would  not  allow  him  to  sell  more  than  25% 
free  of  option  (App.  562). 

This  testimony  of  Vort’s  is  the  more  surprising  in  view  of 
the  prominent  part  he  took  before  and  after  Trenton.  He  was 
Assistant  Treasurer  of  the  company  as  early  as  1932  and  Treas¬ 
urer  in  1938  (App.  101,  456).  Throughout  he  was  the  spokes¬ 
man  for  Fred  Basch  and  Ernest  Nauen  and  acted  for  them 
(App.  166,  282,  397-398,  540,  687,  756).  He  had  discussed 
the  Boycott  Committee  with  Ward,  Mahler,  Stevenson,  and 
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Klein  (App.  106).  He  knew  of  the  1937  letter  to  the  Boy¬ 
cott  Committee  by  Fred  Basch  (App.  190).  which  was  only 
a  “half  truth”  (App.  103).  He  attended  the  conferences  at 
which  the  certificate  of  Althor  stock  in  the  name  of  the  Basch 
Holding  Company  and  the  option  dated  back  to  1936  were  dis¬ 
cussed  and  prepared  and  knew  that  those  documents  were 
fictitious  and  were  prepared  to  deceive  the  Boycott  Committee 
(App.  156-157. 176.  ISO,  1S2. 1S7).  After  that  stock  certificate 
was  made  up  he  went  with  Klein  to  see  the  representative  of 
the  Committee  and  told  him  that  the  Germans  didn’t  own  the 
company,  although  he  knew  that  they  did  (App.  1S4).  He 
denied  that  the  representations  Klein  was  to  make  to  the  Boy¬ 
cott  Committee  on  February  20  were  discussed  at  Trenton  on 
February  IS  or  19  (App.  55S).  although  the  appointment  had 
already  been  made  (App.  55S)  and  although  Ernest  Nauen 
testified  that  Klein  was  given  instructions  at  Trenton  as  to 
what  to  tell  the  Committee  (App.  732). 

As  to  the  1940  cancellation  of  the  Thorer  option.  Vort  testi¬ 
fied  that  he  knew  that  Ward,  Mahler,  and  Koch  were  going 
to  negotiate  for  it  (App.  618)  and  that  he  persuaded  Fred 
Basch  and  Ernest  Nauen  to  contribute  to  the  payment  made 
at  that  time  (App.  159).  Stevenson  told  them,  he  testified, 
that  it  might  be  a  good  idea  to  eliminate  the  option,  since 
there  were  rumors  that  German  funds  would  be  frozen  (App. 
60S). 

In  1942  Vort  played  a  leading  part  in  the  consultations  as 
to  the  representations  to  be  made  to  the  Alien  Property  Cus¬ 
todian.  He  got  a  copy  of  Ward’s  affidavit  (App.  169)  and 
requested  the  attorneys  to  give  him  copies  of  all  the  affidavits 
(App.  630).  His  own  affidavit  was  prepared  by  Mr.  Cowen, 
and  he  was  consulted  about  Ernest  Nauen’s  (App.  711.  742). 

B.  Ernest  Nauen’s  testimony 

Ernest  Nauen.  the  other  individual  plaintiff,  testified  that 
he  resigned  as  a  director  at  Trenton,  because  Ward  told  him 
to  do  so  (App.  722).  He  did  not  recollect  any  discussion  in 
1940  of  the  declaration  of  a  dividend  in  connection  -with  the 
paying  off  of  the  Thorer  option,  or  whether  the  amount  of  the 
dividend  was  fixed  by  the  price  paid  for  the  option  (App.  704, 
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706).  He  also  testified  that  the  price  paid  for  the  option 
made  no  difference  because  the  dividend  was  equal  in  amount 
(App.  707).  He  testified,  contradicting  Vort,  that  at  Trenton 
Klein  was  instructed  as  to  what  representations  to  make  to 
the  Boycott  Committee  (App.  732). 

As  to  the  negotiations  before  Trenton,  Nauen  testified  that 
he  did  not  participate  in  them  (App.  765),  although  he  was 
present  at  the  3  days’  conferences  shown  on  Stevenson’s  notes 
(App.  6S4,  764-765).  He  did  not  recall  any  discussion  of  the 
sale  of  the  Thorer  interest  (App.  725).  As  to  his  February  1 
conference  with  Stevenson  (App.  1187)  he  ventured  the  sug¬ 
gestion  that  it  was  about  real  estate  (App.  726).  He  testified 
that  the  first  discussion  he  had  of  the  purchase  of  shares  by  him 
was  at  the  Trenton  conference  with  Fred  Basch  and  Vort  (App. 
6S4),  that  he  was  first  told  by  Vort  on  the  way  to  Trenton  that 
the  Germans  were  considering  a  sale  (App.  686),  and  that  be¬ 
fore  Trenton  he  had  not  indicated  to  anyone  that  he  was  pre¬ 
pared  to  buy  (App.  723) .  He  also  testified  that  he  most  likely 
discussed  a  purchase  with  Fred  Basch  and  Vort  in  January 
(App.  723),  but  that  he  made  no  mention  of  what  price  he 
would  pay  (App.  724).  As  to  Trenton  he  admitted  that  he 
used  his  gratuity,  or  “special  bonus,”  as  well  as  his  percentage 
bonus,  to  pay  for  the  stock  (App.  721-722).  At  Trenton  he 
was  told  by  Vort  and  Fred  Basch  of  the  number  of  shares  he 
might  purchase  (App.  726)  but  he  did  not  estimate  the  book 
value  of  the  shares  or  the  net  worth  of  the  company  (App. 
727).  According  to  him,  before  the  Trenton  conference  he 
saw  none  of  the  documents  which  were  executed  there  and  did 
not  know  that  they  were  being  prepared  (App.  725). 

Nauen  admitted  that  the  escrow  and  the  cross-options  were 
conditions  of  the  sale  imposed  by  the  sellers  (App.  691-692). 
He  did  not  participate  in  selecting  the  escrow  agents  (App. 
731),  and  did  not  recall  any  discussion  of  the  German  option, 
the  cross-options  or  the  escrow  (App.  733).  As  to  the  15% 
limitation  on  dividends,  he  was  not  told  about  it  at  Trenton 
(App.  691)  ;  he  didn’t  recall  any  discussion  of  it  (App.  730). 

The  report  to  Treasury  on  Form  TFR-300  which  Nauen 
executed  and  which  was  filed  in  1941  (App.  1203)  was  pre¬ 
pared  by  Stevenson  and  discussed  at  a  stockholders’  meeting 
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( App.  73S) .  Mr.  Cowen  prepared  the  affidavit  Nauen  ffied  in 
1942,  and  Nauen  showed  it  to  Vort  and  Fred  Basch,  and  dis¬ 
cussed  it  with  Vort  (App.  712,  742) .  In  that  affidavit  he  stated 
he  had  not  borrowed  from  anyone  any  part  of  the  $9,S00  he 
paid  for  his  stock  (App.  711-712).  In  fact,  he  had  borrowed 
S624  from  the  company  (App.  712).  and  he  had  discussed  that 
loan  at  Trenton  with  Vort  (App.  710). 

C.  Klein’s  testimony 

Perhaps  the  most  revealing  testimony  offered  on  behalf  of 
the  plaintiffs  was  that  of  Fred  A.  Klein.  He  is  a  lawyer  of 
over  30  years’  experience  in  New'  York  (App.  195).  He  had 
been  handling  the  Basch  matters  since  at  least  1932.  when  he 
represented  Herman  Basch  in  his  litigation  with  the  Thorers 
and  in  the  settlement  of  that  dispute  (App.  109.  196).  Since 
Herman  Basch’s  death  he  has  represented  his  estate  and  he  is 
an  officer  and  director  of  the  Basch  Holding  Co.  (App.  200, 
1061).  Although  he  testified  that  his  relations  with  Vort  are 
now'  strained  (App.  377-378),  he  w’as  the  lawyer  with  whom 
Fred  Basch  discussed  problems  (App.  19S)  and  the  one  to 
whom  Fred  Basch  and  Vort  told  their  troubles,  and  he  told 
them  what  he  was  doing  (App.  194). 

Klein  was  closely  connected  with  the  transactions  involved 
in  this  litigation.  Several  of  the  pre-Trenton  conferences  were 
held  in  his  office  (App.  1105,  1181,  1187),  including  the  Basch 
Holding  Co.  meeting  on  February  16  at  which  Meyn,  Klein’s 
office  associate,  was  also  present  (App.  370). 39  Klein  collected 
the  8100,000  “sale  price”  after  the  Trenton  deal  and  paid  it 
over  to  the  Thorers  or  for  their  account  (App.  203,  1061). 
Meyn  collected  the  S63.000  paid  in  1940  for  the  cancellation 
of  the  Thorer  option  and  represented  the  Thorers  in  that  trans¬ 
action  (App.  244).  At  Trenton  Klein’s  secretary  typed  up  the 
papers  (App.  241)  and  Klein  and  Stevenson  collected  the 
agreements  as  they  were  signed  and  checked  them  (App.  559). 
In  1937  Klein  made  representations  to  the  Boycott  Commit¬ 
tee  on  behalf  of  the  company  on  two  occasions,  and  the  same 
w'as  true  of  1939  (App.  215).  In  1942  he  was  consulted  in 


"Meyn  was  also  present  at  the  January  30  conference  (App.  1181). 
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regard  to  the  various  affidavits  the  parties  prepared  (App. 
1272),  and  he  himself  filed  a  long  affidavit  in  which  he  repre¬ 
sented  that  he  paid  with  his  own  funds  for  the  18  shares  he 
got  at  Trenton  and  that  no  one  else  had  any  claim  to  them 
(App.  1189). 40 

The  District  Court  did  not  believe  Klein’s  protestations  of 
the  bona  fides  of  the  Trenton  transactions.  We  have  already 
commented  (supra,  p.  36)  of  the  difficulty  he  found  in  ac¬ 
counting  for  the  source  of  the  funds  he  used  to  pay  for  his 
shares.  He  testified  that  he  did  not  ask  for  any  shares  before 
Trenton  (App.  204-205), 41  and  that  the  first  mention  of  his 
taking  shares  was  made  by  Fred  Basch  at  that  conference 
(App.  20S,  218) ;  that  at  the  time  he  did  not  know  how  many 
shares  Althor  had  outstanding  (App.  231-232),  although  he 
held  the  fictitious  certificate  for  500  shares  made  out  to  Basch 
Holding  Co.  on  January  19,  1939  (App.  202).  According  to 
him  the  decisions  at  the  Trenton  conference  about  the  division 
of  the  shares,  price,  and  so  on,  had  all  been  made  when  he  ar¬ 
rived  (App.  241).  Yet  he  admitted  that  he  had  discussed  the 
escrow  with  Stevenson  and  that  he  wanted  it  (App.  220,  240), 
and  practically  all  the  other  witnesses  testified  that  the  escrow 
was  a  condition  of  the  sale  imposed  by  the  sellers  (App.  163, 
563,  601,  708).  He  did  not  know  that  Mahler  or  Lancaster 
bought  shares  at  Trenton  (App.  224-225,  227).  He  was  not 
told  at  Trenton  about  a  limitation  of  15%  on  dividends  (App. 
207).  No  one  told  him  the  purpose  of  the  sale  or  that  it  was  to 
conceal  the  German  ownership  (App.  206-207).  He  did  not 
recall  whether  the  terms  of  the  cross-options  had  been  fixed 
before  he  got  to  Trenton  (App.  220,  240),  although  he  also  tes¬ 
tified  that  he  had  discussed  cross-options  with  Stevenson  be¬ 
tween  January  17  and  February  9,  and  urged  him  to  get  cross- 
options  in  order  to  protect  the  estate  of  Herman  Basch  (App. 
370).  A  draft  of  a  cross-option  was  submitted  to  him  on  Feb¬ 
ruary  9,  in  substantially  the  form  which  was  signed,  but  he 
could  not  recall  whether  that  draft  had  the  49  and  51  percent 
stockholders’  groups  (App.  371).  He  did  not  recall  any  dis- 

40  Klein’s  72  shares  of  Herman  Basch  &  Co.,  which  had  replaced  the  18 
shares  of  Althor  he  got  at  Trenton,  were  vested  (App.  5). 

41  Ward  wrote  Hollender  that  Klein  would  like  to  have  some  shares  and 
recommended  letting  him  have  some  (App.  1243). 
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cussion  as  to  whether  the  Thorer  option  and  the  cross-options 
were  to  be  kept  secret  ( App.  375) .  He  did  not  draft  the  Thorer 
option,  although  he  took  part  in  formulating  some  of  the  lan¬ 
guage  (App.  219) ;  then  he  recalled  that  that  option  was  drawm 
at  Trenton  (App.  371).  He  had  no  recollection  of  attending 
a  conference  where  the  sale  of  the  stock  was  discussed;  he 
knew  ii  was  under  consideration  but  he  took  no  part  in  formu¬ 
lating  the  plans  (App.  207,  219)/ 42 

Although  Klein  testified  that  he  paid  for  the  shares  with  his 
own  funds,  he  also  testified  that  he  was  not  interested  in  the 
price  (App.  220),  that  he  would  have  paid  $100  or  $300  a  share 
as  soon  as  $200;  he  made  no  effort  to  ascertain  the  value  of 
the  shares  and  examined  no  financial  records,  he  just  relied  on 
Fred  Basch  (App.  208,  220.  226).  He  didn't  know  who  fixed 
the  option  price  at  $220,  and  did  not  bargain  about  the  price 
(App.  239)  or  protest  paying  the  same  for  optioned  shares  as 
others  did  for  free  shares,  and  he  did  not  ask  for  “free”  shares 
(App.  240). 

Again.  Klein  testified  that  he  had  no  voice  in  fixing  the  price 
in  1940  for  cancellation  of  the  Thorer  option  (App.  243-244), 
although  he  was  at  the  conference  at  which  the  cancellation 
was  decided  upon  (App.  242-243).  He  talked  to  no  one  about 
the  price  they  should  pay  (App.  243),  and  had  no  recollection 
of  any  discussion  whether  the  shares  not  optioned  should  pay 
as  well  as  the  optioned  shares  (App.  244).  Apparently  all  he 
could  recall  doing  about  it  was  that  he  paid  $2,304  when  told 
that  was  his  share  (App.  242-243.  266). 

At  the  time  of  the  Trenton  conference  Klein  already  had 
an  appointment  to  see  Marcus  of  the  Boycott  Committee  on 
February  20  (App.  558).  He  kept  that  appointment  and  told 
Marcus  that  Herman  Basch  &  Co.  was  owned  by  American 
citizens ;  he  did  not  describe  to  Marcus  the  purchase  at  Trenton, 
that  was  “client’s  business”  (App.  373). 

43  Both  the  Thorer  option  and  the  cross-options  provided  for  performance 
at  Klein’s  office,  although  he  was  not  one  of  the  escrow  agents  (App.  1114- 
1115, 1150). 
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IV.  The  shares  standing  in  plaintiffs’  names  were  subject  to 

vesting  as  enemy-owned 

The  nub  of  this  case  is  the  finding  of  the  District  Court  that 
the  parties  to  the  Trenton  deal  in  February  1939,  including  the 
plaintiffs,  entered  into  a  conspiracy  to  conceal  the  German 
ownership  of  the  vested  shares:  first  in  January  of  1939  (App. 
78),  then  carried  on  the  concealment  by  sham  transfers  at  Tren¬ 
ton  in  February  (App.  79-81, 82),  and  continued  by  a  fictitious 
cancellation  of  the  Thorer  option  in  December  1940,  and  by 
terminating  the  cross-options  and  the  escrow  in  August  and 
September  1941  (App.  83-84). 43  That  is,  the  plaintiffs 
“cloaked”  the  continued  German  ownership  of  the  stock. 

The  essence  of  “cloaking”  is  that  the  parties  do  not  intend 
the  transfer  to  be  real  and  absolute,  but  mean  it  to  be  a  sham 
and  colorable.  Stoehr  v.  Wallace,  255  U.  S.  239,  251 ;  Standard 
Oil  Co.  v.  Clark,  163  F.  2d  917,  923  (C.  A.  2),  certiorari  denied, 
333  U.  S.  873;  Kind  v.  Clark,  161  F.  2d  36,  46-47  (C.  A.  2), 
certiorari  denied,  332  U.  S.  808;  Beck  v.  McGrath,  1S2  F.  2d 
315  (C.  A.  2) ;  Thorsch  v.  Miller,  55  App.  D.  C.  295,  5  F.  2d 
118,  appeal  dismissed,  274  U.  S.  763;  Matheson  v.  Hicks,  10  F. 
2d  872  (E.  D.  N.  Y.).  The  test  is  whether  the  parties  intended 
a  final  and  unconditional  transfer,  “without  thought  of  future 
modification.”  Standard  Oil  Co.  v.  Markham,  64  F.  Supp. 
656,  664  (S.  D.  N.  Y.),  affirmed  as  modified  in  Standard  Oil  Co. 
v.  Clark,  supra.  If  there  is  even  a  “tacit  understanding”  to 
reverse  the  transaction  at  the  conclusion  of  the  war  and  to  re¬ 
store  the  status  quo  ante,  the  courts  will  treat  the  ostensible 
sale  as  sham  and  of  no  effect.  The  Benito  Estenger,  176  U.  S. 
568, 578;  Stoehr  v.  Wallace,  supra,  at  p.  251. 

The  basic  question  here  is  one  of  intent.  We  make  no  claim 
that  the  Thorer  option  or  the  cross-options  or  the  escrow,  as 
such,  are  conclusive  in  and  of  themselves  on  this  point.  They 
are  important  as  evidence  of  the  intention  of  the  parties  that 

"The  parties  seem  to  have  done  everything  they  could  to  conceal  the 
Thorer  connection.  The  money  due  Thorer  &  Co.  was  carried  in  a  statement 
of  miscellaneous  accounts  (App.  678-9),  the  account  due  Mahler,  whose 
relations  with  the  Thorers  might  be  known,  was  similarly  buried  (App.  529, 
577-8),  and  the  rebates  paid  Thorer  &  Hollender,  of  which  Mahler  was  the 
head,  were  also  concealed  (App.  939). 
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the  real  and  beneficial  ownership  and  the  control  of  the  375 
shares  of  Althor  stock  should  remain  in  the  Thorers.  That 
being  found,  the  shares  continued  to  be  German  owned  and 
were  properly  vested.  Kind  v.  Clark,  supra. 

Of  course,  the  Thorer  option,  though  technically  perfect 
in  form,  was  not  a  real  or  true  option,  because  it  was  only  a 
part  of  the  scheme  to  conceal  German  ownership,  and  the  Ger¬ 
mans  had  no  intention  of  taking  a  real  option  on  their  owm  prop¬ 
erty.  This  is  true  even  if  the  Thorers  had  the  additional  in¬ 
tention  that  the  option  should  serve,  at  least  in  time  of  peace, 
as  a  hold  on  the  “cloaks”  or  as  a  protection  against  bad  faith. 
Similarly,  the  cross-options  and  the  escrow,  the  transfers  of 
record  title  to  the  plaintiffs  and  their  associates,  were  not  in¬ 
tended  to  be  real  and  enforcible  transactions;  on  the  findings 
of  the  District  Court  they  were  shams,  and  the  overriding  real 
agreement  was  that  the  transfers  were  to  be  null  and  void  at 
the  pleasure  of  the  Thorers  and  the  parties  intended  that  after 
the  danger  of  boycott  and  of  war  had  passed  they  would  make 
whatever  deal  then  seemed  appropriate.  See,  Standard  Oil 
Co.  v.  Markham,  64  F.  Supp.  656,  664-665  (S.  D.  N.  Y.). 
affirmed  as  modified.  Standard  Oil  Co.  v.  Clark,  supra. 

The  question  is  not  one  of  motive,  but  of  intention.  The 
Americans  may  have  concealed  the  German  ownership  in  1937 
and  in  January  1939  with  the  motive  of  beating  the  boycott; 
Hollender  and  Schoenburg  may  have  agreed  to  the  transfers 
of  February  IS,  1939,  and  to  the  subsequent  cancellations  be¬ 
cause  they  granted  to  protect  their  property  from  seizure  in  the 
event  of  war  or  from  the  boycott,  or  both ;  the  parties  may  have 
acted  from  some  other  combination  of  motives.  Why  the  par¬ 
ties  did  what  they  did  goes  only  to  the  weight  of  the  evidence 
of  their  intent;  what  is  decisive  is  the  intent — for  whatever 
reason — to  put  through  a  real  or  a  sham  transfer.-*4  The  plain- 

44  Since  the  question  is  one  of  real  or  beneficial  ownership,  if  Fred  Basch 
entered  into  a  sham  transfer  in  1039  to  conceal  the  German  ownership  of 
39  shares  of  Althor.  his  heirs  in  194S  could  have  no  more  rights  in  the 
property  than  he  acquired  in  1939,  not  beinjr  purchasers  for  value.  It  is 
not  a  matter  of  penalizing  the  innocent  heirs,  for  the  seizure  of  enemy  prop¬ 
erty  in  time  of  war  is  not  a  penal  measure.  Miller  v.  United  States.  11  Wall. 
26S,  305. 
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tiffs  may  have  agreed  in  January  1939  to  conceal  the  German 
ownership  from  the  Boycott  Committee  and  continued  to  con¬ 
ceal  it  in  1942  to  forestall  interference  with  the  business  by  a 
seizure  by  the  Alien  Property  Custodian;  they  were  still  con¬ 
cealing  the  same  property  and  the  same  ownership  in  1942  as 
in  1939  and  1940.  Concealment  only  comes  to  be  treated  as 
“cloaking”  when  it  attempts  to  hide  enemy  property  from  the 
United  States  in  time  of  war,  but  it  is  concealment  of  the  real 
ownership  of  the  property  even  before  that.  Most  “cloaking” 
deals  are  made  before  the  declaration  of  war,  as  the  reported 
cases  show. 

For  the  same  reasons,  arguments  based  on  the  alleged  fact 
that  the  Germans  did  not  trust  the  plaintiffs  go  only  to  the 
weight  of  the  evidence  of  “cloaking” ;  if  the  Germans  trusted 
the  plaintiffs  sufficiently  to  enter  into  an  agreed  sham  trans¬ 
action  with  them,  as  the  District  Court  found  they  did,  that  is 
enough.  Nor  is  it  material  if  the  plaintiffs  entered  into  the 
transaction,  not  from  love  or  respect  for  Thorer  &  Co.,  but  for 
material  advantage.  They  may  have  done  so  for  the  purpose 
of  getting  for  themselves  a  25  percent  interest  in  the  company 
or  with  the  design  of  retaining  for  themselves  the  “optioned” 
shares  which  they  agreed  to  “cloak”;  the  question  is  still:  did 
the  parties  agree  on  a  sham  transaction?  Even  if  we  assume 
that  the  Germans  intended  a  sham  or  “provisional”  transfer, 
and  that  the  plaintiffs  intended  to  cheat  their  co-conspirators 
and  retain  the  property,  they  stand  no  better.  The  real  own¬ 
ership  would  still  remain  in  the  Germans  and  be  subject  to 
vesting,  for,  “No  sale  results  where  one  party  to  an  outwardly 
seeming  sale  knows  that  the  other  does  not  intend  his  words 
or  acts  to  be  taken  seriously.”  Kind  v.  Clark ,  163  F.  2d  at  p.  46 
(C.  A.  2) ;  Beck  v.  Clark,  182  F.  2d  315  (C.  A.  2). 

On  the  evidence  in  the  present  case  and  the  findings  of  the 
District  Court,  the  plaintiff’s  “ownership”  of  the  stock,  as  the 
Supreme  Court  has  said, 

“*  *  *  was  not  prompted  by  commercial  mo¬ 

tives,  nor  based  on  an  estimate  of  mutual  advantage, 
and  was  not  intended  as  a  genuine  business  transaction, 
but  was  made  to  avoid  inconvenience  which  otherwise 
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might  ensue  from  a  state  of  war;  and  that  the  parties  in¬ 
tended  to  leave  the  beneficial  ownership  in  the  German 
Corporation  and  not  to  pass  it  to  the  New  York  Corpo¬ 
ration.  On  no  other  theory  can  the  acts  of  those  who 
were  concerned  be  explained  or  their  declarations 
reconciled.”  Stoehr  v.  Wallace,  225  U.  S.  239,  251. 

Plaintiffs  seem  to  suggest  in  their  brief  (pp.  IS,  22,  24,  25, 
50)  that  there  may  have  been  a  “cloaking”  by  the  “51%  group,” 
Ward,  Koch,  Stevenson,  Lancaster, ^  and  Mahler  of  the  255 
“optioned”  shares  they  took  at  Trenton  but  that  the  plain¬ 
tiffs  acquired  in  good  faith  and  absolutely  their  102  “optioned” 
shares  as  well  as  their  125  “free”  shares.  One  defect  in  the 
argument  is  that  it  does  not  allow  for  the  IS  “optioned”  shares 
Klein  took.  He  was  placed  in  the  “49%  group”  with  the  plain¬ 
tiffs.  but.  unlike  the  plaintiffs,  who  got  both  “free"  and  “op¬ 
tioned”  shares,  Klein  got  only  “optioned”  shares,  like  Ward 
and  Koch.  Whatever  be  the  case  as  to  Klein,  we  believe  that 
we  have  shown  that  he  was  as  deeply  and  intimately  involved 
in  the  transaction  as  any  (supra,  pp.  56-6S).  It  passes  reason 
to  believe  that  the  parties  intended  a  “cloaked”  transfer  of 
255  shares  to  Ward,  Koch,  and  Stevenson,  and  a  simultaneous 
bona  fide  transfer  of  102  shares  to  the  plaintiffs  and  Fred  Basch, 
both  sets  of  shares  being  subject  to  the  same  options  and  the 
same  escrows,  and  the  options  and  the  escrows  being  sham  for 
Ward,  Koch,  and  Stevenson,  and  bona  fide  and  real  for  plain¬ 
tiffs  and  Fred  Basch. 

Nothing  in  the  conduct  of  the  parties  suggests  such  distinc¬ 
tion  between  the  “optioned”  shares  of  the  plaintiffs  and  those  of 
their  associates.  It  is  unbelievable  that  Ward,  Stevenson, 
Mahler,  and  Koch  engaged  in  an  agreement  to  “cloak”  and  that 
the  plaintiffs  remained  ignorant  of  it.  All  the  inferences  are 
to  the  contrary. 

15  Plaintiffs  complain  of  the  inclusion  of  Lancaster  as  a  conspirator. 
(Brief,  pp.  77  et  seq.)  But  Lancaster  admitted  on  the  stand  that  he  went 
in  on  the  deal  when  Stevenson  told  him  that  the  parties  “would  like  to 
have  me  in  the  company  because  of  my  standing”  (App.  450).  He  also 
admitted  that  he  knew  nothing  of  his  own  knowledge  of  the  facts  as  to 
Trenton  or  1940,  and  took  Stevenson’s  word  (App.  451,  452,  456).  Having 
put  himself  in  Stevenson’s  hands,  he  would  seem  properly  chargeable  with 
Stevenson’s  knowledge. 
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Convincing  as  evidence  that  all  the  parties  were  engaged  in  a 
common  design  is  the  wTay  in  which  all  joined  forces  to  tell  the 
Treasury  and  the  Alien  Property  Custodian  in  1942  that  there 
was  no  German  interest  in  the  company.  They  consulted 
about  the  form  and  content  of  the  affidavit  they  were  going 
to  file,  they  exchanged  drafts  and  suggestions;  in  short,  all  of 
them  agreed  on  the  story  they  were  going  to  tell,  and  on  the 
representations  they  were  going  to  have  Mr.  Cowen  make 
(App.  630,  711,  737-8,  741, 1272, 1273, 1291).  Such  concert  of 
action  in  1942  would  have  been  unthinkable  if  there  had  not 
been  a  similar  concert  of  purposes  and  ends  at  Trenton  in  1931$ 
and  since  that  conference.  Indeed,  plaintiffs  carried  their 
adherence  to  the  policy  of  concealment  to  the  point  that  they 
did  not  tell  Julian  Basch  until  the  property  was  vested  in 
1948  any  of  the  terms  of  the  Trenton  transaction  or  who  the 
purchasers  were,  or  that  there  had  been  a  German  option  and 
that  it  had  been  cancelled  in  1940  (App.  775-776).  Yet  Julian 
Basch  (one  of  the  plaintiffs  in  No.  11204)  was  a  cousin  of  Fred 
Basch.  He  knew  Fred,  Vort,  and  Ernest  Nauen  intimately 
and  was  on  confidential  terms  with  them,  but  he  vras  not  told 
even  what  the  plaintiffs  now  represent  to  be  the  facts  (App. 
775-776).  Julian  Basch  was  employed  as  a  salesman  for  the 
company  in  1938  and  1939,  and  he  then  had  an  understanding 
with  the  plaintiffs  that  he  was  not  to  disclose  to  the  trade  that 
the  company  was  German  owned  (App.  773-774). 

That  the  plaintiffs  got  125  shares  (including  those  of  Fred 
Basch)  at  Trenton  free  of  the  Thorer  option  is  not  inconsistent 
with  their  “cloaking”  of  the  102  optioned  shares  and  in  fact 
explains  it.46  On  the  facts  found  by  the  District  Court,  if  the 
plaintiff  did  acquire  the  125  shares  absolutely  and  as  their  own, 
they  got  them  at  what  their  counsel  termed  a  “pretty  modest 
price”  as  payment  for  their  cooperation  in  concealing  the  con¬ 
tinued  Thorer  ownership  of  the  other  375  shares.  The  price 
of  8200  a  share  for  the  125,  even  if  the  plaintiffs  paid  it  in  their 

"The  125  were  not  vested.  Possibly,  if  the  125  had  also  been  vested, 
plaintiffs  would  not  have  been  able  to  recover  them  in  this  suit  in  equity 
because  the  proof  would  have  been  that  they  acquired  them  as  the  considera¬ 
tion,  or  part  of  the  consideration,  for  their  participation  in  an  illegal  trans¬ 
action. 
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own  money  *'  is  in  itself  evidence  that  there  were  “strings”  on 
the  transaction.  The  price  the  plaintiffs  paid  was  not  only 
the  $200  a  share,  it  was  also  their  agreement  to  the  options  and 
the  escrow  and  to  the  whole  “cloaking”  scheme  as  to  the  other 
375  shares.  Under  the  circumstances  the  Thorers  needed  the 
plaintiffs  and  the  plaintiffs  needed  the  Thorers,  so  they  joined 
to  protect  their  mutual  interests  against  boycott  and  seizure. 
That  the  plaintiffs  may  have  been  paid  for  “cloaking”  did  not 
make  them  any  the  less  “cloaks.”  48 

Since  the  transfer  of  the  375  shares  was  a  sham,  the  Thorers 
remained  the  equitable  owners  of  that  stock.  Beck  v.  Clark , 
SS  F.  Supp.  565,  566  (Conn.),  affirmed  182  F.  2d  315  (C.  A. 
2).  The  Thorer  option  being  itself  a  sham  as  a  part  of  the 
whole  transaction,  the  Thorers  were  more  than  optionees  and 
will  be  treated  in  equity  as  entitled  to  the  income,  the  dividends 
on  their  property.  So  the  District  Court  held,  and  it  awarded 
the  defendant  judgment  on  his  counterclaims  (App.  S5,  87- 
SS,  93)  with  respect  to  the  shares  he  found  that  the  defendant 
was  entitled  to  retain.49 

As  fraudulent  grantees,  the  plaintiffs  must  account  for  the 
dividends  they  received  since  the  transfers  to  them  in  1939. 
Rudin  v.  Steinbugler,  103  F.  2d  323  (C.  A.  2) ;  Commonwealth 
Finance  Corporation  v.  McHarg,  2S2  Fed.  560  (C.  A.  2).  They 
can  stand  no  better  than  the  trustee  who  receives  dividends  on 
stock  he  holds  for  another;  the  person  who  owns  the  equitable 
title  is  entitled  to  receive  the  income  and  the  trustee  must  ac- 


47  If  they  paid  for  the  125  shares  out  of  the  “percentage  bonuses”  they  had 
received  under  their  employment  contracts  and  had  left  on  deposit  with 
the  company,  while  “paying”  for  the  “optioned”  shares  with  the  “special 
bonuses”  or  gratuities  they  received  at  about  the  time  of  the  Trenton 
deal. 

4>  The  bargain  price  for  the  125  shares  may  well  explain  why  in  1040  the 
plaintiffs  paid  for  the  cancellation  of  the  Thorer  option  on  a  basis  measured 
by  their  “free”  shares  as  well  as  the  "optioned”  ones  (App.  159).  Not  only 
did  the  cancellation  tend  to  diminish  the  traces  of  German  control  and  thus, 
as  the  parties  thought,  benefit  the  free  shares  (App.  159)  ;  it  must  have 
seemed  not  unfair  to  the  parties  that  those  who  had  been  permitted  to  buy 
$600  shares  for  $200  should  make  an  additional  contribution. 

48  The  same  rule  would  apply  to  the  dividends  on  the  402  shares  which 
the  District  Court  ordered  returned  to  the  plaintiffs  if  this  Court  reverses 
on  the  appeals  in  Nos.  11199, 11200,  and  11201. 
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count  for  it.  The  defendant  by  his  vesting  order  (App.  27-29) 
specifically  took  the  right  of  Thorer  &  Co.  to  collect  the  divi¬ 
dends  from  the  plaintiffs. 

Plaintiffs  rely  (Brief,  p.  122)  on  the  15  percent  limitation  on 
dividends  as  giving  them  a  right  to  retain  the  dividends  up  to 
that  amount.50  But  the  15  percent  limitation,  as  found  by 
the  court  (App.  80),  was  designed  to  protect  the  Germans. 
The  purpose  was  to  protect  the  Thorer  option  against  diminu¬ 
tion  in  value  by  keeping  the  money  in  the  company  (App.  267) ; 
there  is  nothing  to  show  that  there  was  any  agreement  that  the 
money  which  was  paid  out  in  dividends  up  to  that  limit  was  to 
belong  to  the  “cloaks.”51 

V.  There  was  no  prejudicial  error  in  the  rulings  on  evidence 

A.  The  declarations  of  co-conspirators  were  properly  admitted 

against  plaintiffs 

Plaintiffs  complain  that  the  District  Court  applied  a  rule  of 
what  they  call  “guilt  by  association”  (Brief,  p.  20).  They 
imply  that  perhaps  Ward,  Koch  (“the  arch-conspirator,”  Brief, 
p.  100),  Mahler,  and  Stevenson  did  engage  in  a  conspiracy  to 
“cloak,”  but  they  say  that  the  plaintiffs  were  entirely  innocent 
of  any  participation  and  were  held  to  be  involved  merely  be¬ 
cause  they  were  associated  with  Ward,  Koch,  et  al.  in  operat¬ 
ing  Herman  Basch  &  Co.,  Inc. 

50  Ward’s  letter  of  January  27,  1939  (App.  1238),  mentioned  by  plaintiffs 
(Brief,  p.  62n  56,  p.  122),  written  before  the  Trenton  conference,  suggested 
only  giving  the  holders  of  the  stock  “a  generous  return  on  their  investment” 
The  plaintiffs  made  no  investment  in  the  “cloaked”  stock,  for  they  paid  for 
it  with  the  Germans’  own  money  (App.  80-81). 

81  Plaintiffs  argue  (Brief  p.  123)  that  the  allowance  by  the  District  Court 
of  interest  on  the  dividends  was  error,  citing  McGrath  v.  Manufacturers 
Trust  Co.,  33S  U.  S.  241.  That  case  denied  interest  sought  by  the  Custodian 
as  a  species  of  penalty  for  failure  to  comply  with  a  Vesting  Order,  but  it 
recognized  that  he  would  be  entitled  to  interest  when  it  was  due  to  the 
person  to  whose  rights  he  had  succeeded.  That  was  the  situation  here. 
Plaintiffs,  being  in  the  position  of  trustees,  were  accountable  for  interest  if 
they  dissipated  the  funds,  commingled  them  with  their  own,  or  failed  to  in¬ 
vest  them.  Mades  v.  Miller,  2  App.  D.  C.  455 ;  First  Nat.  Bank  in  West  Union 
v.  American  Surety  Co.,  148  F.  2d  654  (C.  A.  4)  Budcr  v.  Fiske,  174  F.  2d 
260,  274-275  (C.  A.  8).  The  interest  allowed  by  the  District  Court  was  less 
than  the  interest  which  the  plaintiffs  should  have  been  ordered  to  pay. 
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This  line  of  argument  necessarily  involves  the  assumption 
that  the  explicit  finding  of  the  District  Court  that  the  plain¬ 
tiffs  participated  in  the  conspiracy  at  least  as  early  as  January 
of  1939  (App.  7S-S4)  was  clearly  erroneous.  We  have  shown 
{supra,  pp.  10  et  seq.)  that  on  the  evidence  before  it,  inclding 
the  testimony  of  the  plaintiffs  and  of  several  or  their  associates, 
as  well  as  the  depositions  and  other  documents,  the  findings 
were  justified.  For  that  reason,  the  District  Court  properly  ad¬ 
mitted  against  plaintiffs  the  declarations  of  the  other  parties 
to  the  transactions  as  the  statements  of  co-conspirators  (App. 
86). 

As  stated  by  the  Supreme  Court  the  admission  of  the  dec¬ 
larations  of  co-conspirators  depends  upon  an  application  of  the 
law  of  partnership  or  of  agency.  The  essential  is  the  associa¬ 
tion  to  a  common  end. 

It  depends  upon  the  principle  that  when  any  number 
of  persons  associate  themselves  together  in  the  prosecu¬ 
tion  of  a  common  plan  or  enterprise,  lawful  or  unlawful, 
from  the  very  act  of  association  there  arises  a  kind  of 
partnership,  each  member  being  constituted  the  agent 
of  all,  so  that  the  act  or  declaration  of  one,  in  the  fur¬ 
therance  of  the  common  object,  is  the  act  of  all,  and  is 
admissible  as  primary  and  original  evidence  against 
them.  Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  245 
U.  S.  229,  249. 

In  1937  the  plaintiffs  agreed  with  Ward  and  other  repre¬ 
sentatives  of  the  Thorers  to  make  false  representations  to  the 
Boycott  Committee.  They  persistently  put  out  to  the  trade 
a  false  account  of  the  ownership  of  the  company.  In  January 
1939  they  agreed  again  with  Ward.  Stevenson,  and  the  others 
on  the  preparation  of  a  fictitious  stock  certificate  and  a  ficti¬ 
tious  option,  and  on  the  making  of  additional  false  statements 
to  the  Committee.  In  February  1939  at  Trenton,  they  joined 
with  the  other  members  of  the  ‘‘Stockholders’  Group’’  and  the 
Germans  Schoenburg  and  Otto  Nauen  in  putting  through  what 
the  District  Court  found  to  be  an  “ostensible”  sale,  directed 
to  the  same  end  as  their  earlier  misrepresentations,  the  con¬ 
cealment  of  the  German  ownership.  In  1940  they  joined  in 
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a  cancellation  of  the  Thorer  repurchase  option,  for  which  they 
“paid”  the  Germans  with  the  Germans’  own  money  (App.  82). 
In  1941  they  went  through  another  fictitious  set  of  cancella¬ 
tions,  and  in  1941, 1942,  and  1943  all  the  parties  joined  in  plan¬ 
ning  and  making  representations  to  the  Treasury  and  the  Alien 
Property  Custodian  which  concealed  the  facts  as  to  their  past 
transactions  and  stated  falsely  that  there  was  no  German 
interest. 

Even  assuming  arguendo  that  the  agreement  of  the  plain¬ 
tiffs  in  1937  and  in  1939  with  the  other  parties  concerned,  to 
conceal  the  German  ownership  and  to  deceive  the  Boycott 
Committee  was  not  a  conspiracy  in  the  criminal  sense,  it  was, 
nevertheless,  an  agreement,  and  at  the  very  latest  it  certainly 
became  a  conspiracy  when  they  joined  with  their  associates 
in  making  false  representations  to  the  Government  in  1942. 
Once  they  did  join  the  conspiracy,  the  prior  declarations  and 
acts  of  their  co-conspirators  were  admissible  against  them.12 

Common  design  is  the  essence  of  conspiracy.  The 
crime  may  be  committed  whether  or  not  the  parties 
comprehend  its  entire  scope,  whether  they  act  sepa¬ 
rately  or  together,  by  the  same  or  different  means,  known 
or  unknown  to  some  of  them,  but  ever  leading  to  the 
same  unlawful  result  *  *  *.  All  conspirators  need 

not  be  acquainted  with  one  another,  nor  need  they  have 
originally  conceived  or  participated  in  the  conception 
of  the  conspiracy.  Those  who  come  on  later  and  co¬ 
operate  in  the  common  effort  to  obtain  the  unlawful 
results  become  parties  thereto  and  assume  responsibility 
for  all  done  before  *  *  *.  Nor  does  the  mere  fact 

that  conspirators  individually  or  in  groups  perform  dif¬ 
ferent  tasks  to  a  common  end  split  up  a  conspiracy  into 
several  different  conspiracies.  Lefco  v.  United  States , 
74  F.  2d  66,  68-69  (C.  A.  3). 

As  the  Second  Circuit  put  it,  “persons  joining  and  participat¬ 
ing  in  a  conspiracy  at  any  time  before  the  accomplishment  of 

“  Plaintiffs  suggest  that  if  there  was  a  conspiracy  before  the  war  it  was 
a  civil  conspiracy,  which  is  not  actionable  without  proof  of  damage  (Brief, 
p.  41).  That  is  beside  the  point,  since  this  is  not  an  action  for  damages. 
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the  ultimate  objectives  are  equally  liable  with  the  originators.” 
Lesnik  v.  Public  Industrial  Corp.,  144  F.  2d,  96S,  973  (C.  A.  2). 

And,  “If  one’s  intent  is  to  defraud  when  he  joins  a  dis¬ 
honest  scheme,  he  becomes  a  part  of  the  scheme  although  he 
may  know  nothing  but  his  own  share  in  the  aggregate  wrong¬ 
doing.”  Blue  v.  United  States,  138  F.  2d  351,  35S  (C.  A.  6). 

See  also,  Silkworth  v.  United  States,  10  F.  2d  711  (C.  A.  2). 

This  Court  has  approved  the  same  rule. 

If  the  parties  acted  together  to  accomplish  something 
unlawful,  a  conspiracy  is  shown,  even  though  individual 
conspirators  may  have  done  acts  in  furtherance  of  the 
common  design  apart  from  and  unknown  to  the  others. 
All  of  the  conspirators  need  not  be  acquainted  with  each 
other.  They  may  not  have  previously  associated 
together.  One  defendant  may  know  but  one  other 
member  of  the  conspiracy.  But  if,  knowing  that  others 
have  combined  to  violate  the  law,  a  party  knowingly 
cooperates  to  further  the  object  of  the  conspiracy,  he 
becomes  a  party  thereto.  Mendelson  v.  United  States, 
61  App.  D.  C.  127,  130,  5S  F.  2d  532,  535,  quoting  Allen 
v.  United  States,  4  F.  2d  6S8,  691  (C.  A.  7). 53 

And,  once  having  joined  in  the  conspiracy,  the  plaintiffs 
had  the  burden  of  proving  by  affirmative  evidence  that  they 
had  withdrawn  from  it.  United  States  v.  Campagna,  146  F. 
2d  524,  527  (C.  A.  2),  certiorari  denied  324  U.  S.  S67.  The  rec¬ 
ord  contains  no  evidence  of  any  attempt  to  withdraw  54  and 
certainly  they  never  communicated  to  the  Germans  any  inten¬ 
tion  to  withdraw. 


“  That  the  United  States  was  not  at  war  in  1939  and  the  Trading  with  the 
Enemy  Act  not  then  in  effect  does  not  mean  that  there  could  not  be  in  1939 
a  conspiracy  to  violate  a  statute  which  did  not  become  effective  until  De¬ 
cember  1941,  see.  United  Staten  v.  Perlntcin,  12G  F.  2d  7S9,  795-796  (C.  A.  3), 
certiorari  denied,  316  U.  S.  67S;  Bryant  v.  United  Staten,  257  Fed.  37S,  3S6- 
3S7  (C.  A.  5).  An  afn’ecment  to  conceal  enemy  property  or  to  fail  to  report 
it  is  a  conspiracy.  Hodgnkin  v.  United  Staten,  279  Fed.  S5  (C.  A.  2),  Rumcly 
v.  United  Staten,  293  Fed.  532  (C.  A.  2),  certiorari  denied,  233  U.  S.  713. 

M  Fred  Basch  having  been,  on  the  findings  of  the  District  Court,  a  partici¬ 
pant  in  the  conspiracy  from  its  be£innin£,  his  death  in  1943  would  make 
no  difference.  His  heirs  would  hold  the  property  on  the  same  secret  trust 
as  he  had. 
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Deceit  is  deceit,  whether  directed  against  a  Boycott  Com¬ 
mittee  or  against  the  Alien  Property  Custodian,  and  repre¬ 
sentations  made  to  deceive  the  one  may  be  used  to  prove  an 
intent  to  deceive  the  other. 

If  a  motive  exists  prompting  to  a  particular  line  of 
conduct,  and  if  it  be  shown  that  in  pursuing  that  line 
a  defendant  has  deceived  and  defrauded  one  person,  it 
may  justly  be  inferred  that  similar  conduct  toward 
another,  at  about  the  same  time,  and  in  relation  to  a 
like  object,  was  actuated  by  the  same  spirit.  Butler  v. 
Watkins ,  13  Wall.  456,  464. 

Similarly,  in  a  World  War  I  Trading  with  the  Enemy  Act 
case,  the  Second  Circuit  held  that  evidence  of  attempts  to 
circumvent  the  British  blockade  before  the  United  States  en¬ 
tered  the  wax  was  admissible  to  show  an  intent  to  conceal  prop¬ 
erty  from  the  United  States  Alien  Property  Custodian : 

It  is  specifically  here  objected  that  error  was  commit¬ 
ted  in  showing  what  Mr.  Hodgskin  did  in  1915  in  re¬ 
spect  of  trying  to  get  goods  past  the  British  sea  power. 
In  this  we  discover  no  error,  for  it  was  not  only  legiti¬ 
mate,  but  essential,  to  establish  defendants’  general 
plan  or  purpose,  above  adverted  to,  of  protecting  Fab- 
rik’s  interests  in  Heyden  and  concealing  Heyden’s  re¬ 
lations  with  Fabrik  from  the  enemies  generally  of  Ger¬ 
many  and  Germans;  and  the  defendants’  efforts  by  sup¬ 
pression  of  truth,  if  not  the  suggestion  of  falsehood,  to 
convince  one  particular  enemy  of  Germany  that  Hey¬ 
den  was  not  German-owned  and  German-controlled, 
was  relevant  and  material  evidence  of  long  established 
purpose  and  intent.  Hodgskin  v.  United  States,  279 
Fed.  85,  92-93  (C.  A.  2). 

If  the  plaintiffs  agreed  with  Ward,  Stevenson,  and  the  others, 
as  they  admit  they  did,  to  deceive  the  Boycott  Committee  in 
1937  and  in  January  1939,  then  that  was  evidence  of  their  readi¬ 
ness  in  February  1939  and  in  1940,  1941,  and  1942,  to  deceive 
the  Boycott  Committee  or  an  Alien  Property  Custodian  or 
“whomever  it  might  concern.” 
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And,  the  statements  of  Ward  to  Hollender,  for  example,  or  of 
Koch  to  Ward,35  being  directed  to  the  same  common  end,  the 
concealment  of  the  German  ownership,  as  the  representations 
of  the  plaintiffs  to  the  Boycott  Committee  and  to  the  Govern¬ 
ment,  they  were  admissible  against  the  plaintiffs.  See  the 
ruling  in  a  recent  “cloaking”  case: 

The  declarations  of  Scherer  to  the  German  authorities 
were  more  than  mere  narrative,  were  meant  to  aid  in  the 
carrying  out  of  the  plan,  and  are  admissible  against  the 
plaintiff  as  a  co-conspirator.  Beck  v.  Clark,  SS  F.  Supp. 
565,  56S  (Conn.),  affirmed,  1S2  F.  2d  315  (C.  A.  2). 

In  addition  to  their  general  objections  to  the  finding  of  a 
conspiracy  plaintiffs  argue  (Brief,  pp.  107-109)  that  there  was 
prejudicial  error  because  of  the  admission  of  evidence  about  a 
separate  conspiracy  to  cloak  the  ownership  of  the  stock  of 
Thorer  &  Hollender,  Inc.,  and  they  state  (Brief,  p.  68)  that 
“almost  all  of  the  ‘conspiratorial’  letters  deal  with  the  cloak¬ 
ing  of  Thorer  &  Hollender,  not  Basch  Co.”  This  statement  is 
incorrect  as  a  matter  of  fact,  for  most  of  the  letters  and  cables 
discussed  earlier,  which  deal  with  the  genesis  of  the  “cloaking” 
of  Basch,  concern  the  affairs  of  that  company,  and  only  men¬ 
tion  Thorer  &  Hollender  incidentally.  Passing  that  objection 
for  the  moment,  there  is  a  short  and  decisive  answer  to  plain¬ 
tiffs’  argument.  It  is  that  at  the  trial  it  w’as  the  plaintiffs  who 
opened  up  the  evidence  about  Thorer  &  Hollender.  The  sub¬ 
ject  of  Thorer  &  Hollender  had  been  explored  during  the  depo¬ 
sitions  taken  for  discovery  before  trial,  and  documents  deal¬ 
ing  incidentally,  partly,  or  in  some  cases  entirely,  with  Thorer 
&  Hollender  had  there  been  identified,  but  at  the  trial  it  was 
the  plaintiffs  who  first  went  into  the  matter.  See  Joint  Appen¬ 
dix,  pp.  107,  109,  115,  141,  162,  193,  297,  307,  468-469,  471, 

“  The  so-called  “Koch  confessions”  and  Stevenson’s  letter  of  October  25, 
1945  (App.  S5-S6)  were  held  not  admissible,  apparently  as  not  made  in 
furtherance  of  the  conspiracy.  We  make  here  no  claim  of  error  on  that  score. 
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475,  and  the  plaintiffs’  exhibits  reprinted  in  Volume  III.8® 
Moreover,  the  connections  between  Thorer  &  Hollender  and 
the  Basch  Co.  were  numerous  and  close  so  that  evidence  about 
the  former  company  was  helpful  in  clarifying  the  facts  about 
Basch.  Hollender  was  interested  in  both  companies  ( App  401 ) , 
and  Mahler  was  the  manager  of  “T  &  H”  (App.  109).  T  &  H 
was  a  large  customer  of  Basch  (App.  377)  and  received  rebates 
from  it  (App.  162).  The  Basch  Co.  dividends,  before  Tren¬ 
ton,  were  paid  to  T  &  H  through  Althor,  and  not  sent  direct 
to  Germany  (App.  193,  468-^469,  475).  The  boycott  involved 
both  companies  (App.  341),  and  Markham,  who  was  called  as 
plaintiffs’  witness,  testified  on  direct  examination  that  in  his  dis¬ 
cussions  with  Cowen  the  things  said  about  Basch  and  about 
T  &  H  were  interwoven  (App.  115).  At  Trenton,  82,500  of 
the  money  put  up  by  Koch  came  from  T  &  H  (App.  354). 

That  no  prejudice  resulted  to  the  plaintiffs  is  shown  by  the 
careful  way  in  which  the  District  Court  handled  the  matter. 
The  court  found  that  the  plaintiffs  knew  of  the  conspiracy  in 
regard  to  Thorer  &  Hollender,  but  that  they  were  not  partici¬ 
pants  in  it  (App.  86). 

B.  Other  questions  of  evidence 

In  Section  IX  of  their  brief  (pp.  123-128),  plaintiffs  set 
forth  examples  of  what  they  term  “arbitrary  and  capricious” 
rulings  on  evidence  which  they  sought  to  introduce  and  which 
the  trial  judge  excluded.  The  reasons  for  asserting  the  rulings 
to  be  erroneous  are  not  readily  apparent  from  their  brief,  and 
we  believe  that  for  the  most  part  the  correctness  of  the  rulings 
is  self-evident. 

“Plaintiffs’  Exhibits  P-DJW-S  (App.  1097),  P-DJW-174  (App.  1103), 
P-DJW-191  (App.  1103),  and  P-DJW-209  ( a )  (App.  1107)  all  deal  with 
both  Thorer  &  Hollender  and  Basch.  Plaintiffs  also  introduced  7  checks  of 
Thorer  &  Hollender  (PI.  Ex.  DJ-W  236,  App.  1123)  in  an  apparent  effort 
to  show  that  Thorer  &  Hollender  remitted  to  Thorer  &  Co.  the  $100,000  paid 
at  Trenton,  but  neither  Mahler  nor  Percus,  who  was  the  auditor  for  both 
companies  (App.  297-298),  could  identify  the  payments  (App.  312,  903). 

This  exhibit  illustrates  one  peculiarity  of  the  record.  A  number  of  ex¬ 
hibits,  like  these,  were  originally  identified  during  the  taking  of  depositions 
by  the  defendant,  hence  the  designation  “DJ  [Department  of  Justice]  W 
[Ward],”  but  were  introduced  into  evidence  at  the  trial  by  the  plaintiffs, 
without  being  given  a  new  designation,  so  they  were  plaintiffs’  exhibits. 
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Particularly  in  cases  where  fraud  is  alleged  to  be  involved, 
cross-examination  “is  the  greatest  legal  invention  ever  in¬ 
vented  for  the  discovery  of  truth.”  Wigmore  on  Evidence  (2d 
Ed.),  §  1367.  Yet,  without  calling  Mr.  Percus  as  a  witness, 
plaintiffs  sought  to  introduce  in  evidence  for  the  facts  con¬ 
tained  in  it  a  letter  written  by  him  to  this  Office  (PI.  Ex.  8). 
Moreover,  the  letter  was  self-serving,  and  self-serving  state¬ 
ments  are  inadmissible  when  offered  by  a  party  or  one  in 
privity  with  him,  for  to  admit  them  -would  be  to  permit  a  party 
to  litigation  to  create  evidence  for  himself.  31  C.  J.  S.,  Evi¬ 
dence,  §  216;  Jones  on  Evidence  (4th  Ed.),  §  235.  Also  as 
self-serving,  and  probably  because  irrelevant,  the  court  prop¬ 
erly  excluded  plaintiffs’  correspondence  with  the  Germans  deal¬ 
ing  with  “mine-run  business  matters”  which  was  offered  as 
proof  of  their  innocence  of  the  conspiracy  (PI.  Brief,  p.  127). 

Plaintiffs  complain  that  the  trial  judge  applied  “one  rule  of 
evidence  for  the  government  and  still  another  for  claimants” 
(Brief,  p.  124).  As  an  example  they  cite  the  fact  that  certain 
financial  statements  prepared  by  Mr.  Percus  were  admitted 
when  offered  by  the  government,  but  similar  ones  for  other 
years  were  excluded  when  offered  by  plaintiffs.  In  Oliver  v. 
Brennan,  292  F.  197  (D.  C.  Cal.  1923)  affd.,  In  re  Wright  Motor 
Co.,  299  F.  106  (C.  A.  9),  the  same  problem  arose  and  the 
identical  ruling  was  made.  In  that  case  a  trustee  in  bankruptcy 
of  a  corporation  brought  suit  against  the  former  stockholders 
and  directors  to  set  aside  a  transfer  in  fraud  of  creditors.  De¬ 
fendants  offered  financial  statements  which  they  contended 
accurately  reflected  the  corporate  books  for  the  purpose  of 
showing  that  the  corporation  was  solvent.  They  were  excluded 
as  hearsay  and  incompetent  against  the  trustee.  But  insofar 
as  they  showed  liabilities  and  were  disserving,  they  were  ad¬ 
mitted  as  admissions. 

Annual  financial  statements  prepared  by  a  corporate  ac¬ 
countant  are  hearsay  and  are  not  the  best  evidence  of  a  corpo¬ 
ration’s  financial  status.  As  the  Supreme  Court  said  in  United 
States  v.  International  Harvester  Co.,  274  U.  S.  693,  703: 

*  *  *  it  is  entirely  plain  that  to  treat  the  state¬ 

ments  in  the  report — based  upon  an  ex  parte  investiga- 
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tion  and  formulated  in  the  manner  hereinabove  set 
forth — as  constituting  in  themselves  substantive  evi¬ 
dence  upon  the  questions  of  fact  here  involved,  violates 
the  fundamental  rules  of  evidence  entitling  the  parties 
to  a  trial  of  issues  of  fact,  not  upon  hearsay,  but  upon 
the  testimony  of  persons  having  first  hand  knowledge 
of  the  facts,  who  are  produced  as  witnesses  and  are  sub¬ 
ject  to  the  test  of  cross-examination. 

C.  The  burden  of  proof 

By  the  express  language  of  Section  9  (a)  of  the  Trading  with 
the  Enemy  Act,  a  plaintiff  must  “establish”  the  “interest,  right, 
or  title”  that  he  claims.  If  he  claims,  as  do  plaintiffs  here,  the 
full  beneficial  ownership,  that  is  what  he  must  establish,  and 
a  showing  of  a  bare  legal  or  record  title,  as  in  the  case  of  a 
nominee  or  trustee  will  not  suffice.  Fujino  v.  Clark,  172  F. 
2d  384  (C.  A.  9) ;  Farmers’  Loan  &  Trust  Co.  v.  Hicks,  9  F.  2d 
848  (C.  A.  2),  certiorari  denied,  269  U.  S.  583. 

Accordingly,  the  courts  have  uniformly  held  that  the  plain¬ 
tiff  in  a  Section  9  (a)  suit  has  the  burden  of  proving  beneficial 
ownership.  In  Thorsch  v.  Miller,  55  App.  D.  C.,  295, 
5  F.  2d  118,  the  plaintiff  claimed  to  have  purchased  stock  in 
an  American  corporation  March  of  1917,  before  the  declara¬ 
tion  of  war.  There  was  evidence  indicating  that  the  sale  was 
not  absolute  but  colorable  and  that  as  late  as  September  of 
1919  the  sellers  considered  themselves  to  be  the  owners.  This 
Court  held  (5  F.  2d  at  pp.  122-123)  that,  “the  burden  of  proof 
respecting  the  ownership  of  the  stock  rested  upon  the  plaintiff” 
and  held  that  he  had  failed  to  discharge  that  burden. 

Accord,  Beck  v.  Clark,  88  F.  Supp.  565  (Conn.),  affirmed, 
182  F.  2d  315  (C.  A.  2),  Draeger  Ship-ping  Co.  v.  Crowley,  55 
F.  Supp.  906  (S.  D.  N.  Y.). 

What  the  District  Court  thought  of  the  weight  of  the  evi¬ 
dence,  apart  from  any  question  of  the  burden  of  proof,  is  shown 
in  the  opinion.  The  court  found  that,  “it  is  clear  that  the  whole 
Trenton  transaction  was  a  sham  and  that  the  Germans  still 
retained  the  control  of  the  company,”  and  that  he  was  “ satis¬ 
fied  that  the  cancellation  of  the  options  was  fictitious  and  that 
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the  Germans  still  remained  in  control”  (App.  82,  83  (emphasis 
added)).  Not  only  did  the  plaintiffs  fail  to  “establish”  their 
beneficial  ownership;  the  Government  proved  that  the  bene¬ 
ficial  ownership  remained  in  the  Germans. 

CONCLUSION 

The  District  Court  correctly  found  that  the  plaintiffs  entered 
into  a  conspiracy  to  “cloak”  the  shares  of  stock  in  Herman 
Basch  &  Co.,  Inc.,  which  are  in  question  here  and  that  the 
beneficial  ownership  of  those  shares  remained  in  the  German 
firm  of  Thorer  &  Co.  On  the  facts,  the  shares  were  properly 
vested  as  enemy  property,  and  the  judgments  in  Nos.  11202, 
11203,  and  11204  should  be  affirmed. 

Respectfully  submitted. 

Harold  I.  Baynton, 

Assistant  Attorney  General, 
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District  Court  for  the  District  of  Columbia 


REPLY  BRIEF  FOR  CROSS-APPELLANTS 


ARGUMENT 

Introduction 

The  most  striking  thing  about  cross-appellees’  (herein¬ 
after  Defendant)  brief  is  his  persistent  avoidance  of  the 
issues  posed  in  our  brief.  Defendant  makes  no  reply  to 
our  specification  of  glaring  errors  by  the  trial  court  in 
findings  of  basic  facts.  Cross-Appellant’s  Brief  (here¬ 
inafter  Pltf.  Br.)  29-32.  Indeed,  Defendant  now  recog¬ 
nizes  that  some  of  the  findings  were  erroneous.1  These 
errors  alone  destroy  confidence  in  the  trial  court’s  find¬ 
ings  and  in  the  inferences  drawn  from  them.  Nor  does 

1  Thus,  contrary  to  the  trial  court’s  finding  that  “the  Germans 
could  have  exercised  their  option”  in  December,  1940,  R.  83,  De¬ 
fendant  agrees  that  it  was  “exercisable  according  to  its  terms  on 
or  after  December  31,  1942.”  Def.  Br.  19,  fn.  14;  p.  34. 

Again,  the  trial  court  in  substance  found  that  the  termination 
of  the  cross-options  in  1941  was  designed  to  evade  the  Treasury 
reporting  requirements,  Pltf.  Br.  96-97,  but  Defendant  concedes 
that  “the  reporting  requirements  of  Treasury  were  ambiguous.” 
Def.  Br.  50.  Guilt  cannot  rest  on  failure  to  comply  with  “ambigu¬ 
ous”  regulations.  See  infra,  p.  36.  For  other  abandoned  findings 
see  also  infra,  fn.  2,  and  fn.  23,  p.  31,  par.  5. 
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Defendant  utter  a  word  in  defense  of  the  trial  court’s 
failure  to  comment  on  the  eight  extraordinary  facts  which 
alone  militate  against  a  finding  of  conspiracy.  Pltf.  Br. 
22-29.  We  urge  the  Court  at  this  point  to  reread  those 
facts.  In  the  absence  of  reply  where  the  facts  “shriek 
for  explanation,”  Kind  v.  Clatk,  161  F.  (2d)  36,  44  (C.  A. 
2d),  the  conclusion  is  irresistible  that  no  reply  can  be 
made. 

Defendant  utterly  fails  to  save  the  finding  that  Plain¬ 
tiffs  used  German  money  to  purchase  the  shares.  If 
Plaintiffs  used  their  own  money,  Pltf.  Br.  54-65,  the  judg¬ 
ment  below  is  shattered.  There  is  not  one  reported  case 
in  which  a  “ cloak ”  used  his  own  money. 

Let  us  first  narrow  the  issues.  Defendant  does  not 
and  can  not  deny  that  it  was  Plaintiffs’  long-settled  prac¬ 
tice  to  maintain  interest-bearing  balances  with  the  com¬ 
pany.  Pltf.  Br.  55.  There  is  no  dispute  that  Plaintiffs 
paid  for  their  shares  with  moneys  withdrawn  from  de¬ 
posits  with  Basch  Co.  The  dispute  revolves  around 
Plaintiffs’  ownership  of  those  deposits  in  February, 
1938,  which  comprised  three  items:  $3,000  each  to  Fred 
and  Vort,  “percentage”  bonuses,  and  “special”  bonuses. 
Apparently  the  $3,000  payments  and  “percentage”  bon¬ 
uses  are  no  longer  disputed.2  Defendant  feebly  attempts 

2  Not  a  word  is  said  by  Defendant  about  the  adjustment  of  the 
1937  bonus  controversy  by  payments  of  $3,000  in  October  and 
mid-December,  1938.  See  Pltf.  Br.  56.  That  money  therefore  ad¬ 
mittedly  belonged  to  Plaintiffs.  Nor  does  Defendant  repudiate  the 
statement  of  his  own  accountant  that  the  “percentage  bonuses” 
totaling  $18,864,  were  “due  and  owing”  under  the  contract  of  em¬ 
ployment  at  the  end  of  the  year.  Id.  at  57-58.  Indeed.  Defendant 
admits,  as  he  did  below.  Ibid.,  that  Vort,  Fred  and  Ernest 

“had  received  [the  ‘percentage  bonuses’]  under  their  employ¬ 
ment  contracts  and  had  left  [them]  on  deposit  with  the  com¬ 
pany  *  *  *.”  Def.  Br.  64,  fn.  47. 

Since  the  $3,000  paid  both  to  Vort  and  to  Fred  plus  the  per¬ 
centage  bonuses  total  $24,864,  just  a  few  dollars  short  of  the 
$25,000  purchased  free  and  clear  by  Vort,  Fred  and  Ernest,  since 
this  25%  was  never  vested.  Id.  63,  fn.  46,  we  may  safely  conclude 
that  there  is  no  dispute  as  to  Plaintiffs’  ownership  of  the  “per¬ 
centage  bonuses.”  The  record  permits  no  dispute.  Pltf.  Br.  57-58. 
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to  show  that  the  “special”  bonuses  were  not  bona  fide. 
He  admits  that  “special  bonuses  bad  been  given  in  prior 
years.”  Def.  Br.  37  (emphasis  supplied  throughout). 
Why  must  we  then  conclude  without  more  that  the  1938 
“special  bonus”  was  not  in  due  course?  Such  a  conclu¬ 
sion  is  in  fact  made  impossible  by  the  contemporary 
documents.  See  Pltf.  Br.  59-62. 

Defendant  studiously  ignores  those  contemporary  docu¬ 
ments  and  records  which  show  that  Hollender  in  fact 
authorized  and  approved  the  1938  special  bonuses  in  mid- 
December,  1938,  Pltf.  Br.  59,  he  ignores  the  Board 
Minute  of  December  27,  1938,  which  declares  a  dividend 
after  providing  for  bonuses,  as  Hollender  had  contem¬ 
plated,  id.  at  60.  He  urges  that 

“Vort  was  unable  to  point  out  in  the  compcmy  rec¬ 
ords  any  authorization  for  these  bonuses.”  Def. 
Br.  36. 

But  it  suffices  that  the  Hollender-Ward  December  corre¬ 
spondence  clearly  spells  out  the  authorization  for  the 
special  bonus,  also  “given  in  previous  years.”  Moreover, 
the  unquestioned  1937  bonus  had  no  greater  “company 
record”  authorization.  Although  it  was  expressly  “au¬ 
thorized”  by  Schoenberg,  R.  1025,  the  Board  Minute 
again  merely  shows  the  declaration  of  a  dividend  after 
providing  for  bonuses,  R.  1167. 

One  other  attempt  is  made  by  Defendant  to  support 
the  finding  that  Plaintiffs  used  German  money: 

“Either  at  Trenton,  or  shortly  before  or  after  that 
meeting,  the  three,  Vort,  Fred  Basch  and  Ernest 
Nauen  were  given  “special  bonuses,”  totaling  $21,000 
(App.  576).”  Def.  Br.  36. 

The  citation  shows  that  Defendant  asked  Vort 

“Isn ’t  it  true  that  in  the  form  of  special  bonuses 
from  Herman  Basch  and  Company  at  about  that  time 
[of  the  Trenton  conference]  you  three  executives  re¬ 
ceived  $21,000;  that  is  $7,500  to  yourself  and  $6,000 
to  Dr.  Nauen  and  $7,500  to  Fred  Basch,  is  that 
right?” 

Vort  did  not  confirm  the  time  fixing.  Instead  he  said 
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“$21,000,  that  is  right.  It  was  proportionate  so  it 
may  have  been  a  coincidence,  I  don’t  know,  but  it 
happens  that  the  amount  of  the  102  times  $200  is 
$20,400.” 

At  the  court’s  request,  the  question  was  reread,  and  the 
witness  again  replied: 

“We  received  that  amount,  yes,  but  we  bought  more 
than  those  shares  at  that  meeting.”  R.  576. 

This  is  at  best  equivocal  as  to  when  the  special  bonuses 
w^ere  received.  Any  ambiguity  is  removed  by  Vort’s  re¬ 
peated  statements  that  he  withdrew  the  “special  bonus” 
of  $7,500  prior  to  December  31,  193S,  after  being  told  in 
December  by  Ward  that  the  bonus  had  been  authorized, 
as  is  demonstrated  by  the  contemporary  documents.  See 
Pltf.  Br.  59-60.  Ernest  testified  to  the  same  effect.  R. 
721. 

Defendant  does  not  comment  on  Mahler’s  contemporary 
cable  to  Hollender  advising  that  the  “crown  princes” 
group  “Has  about  $50,000,”  Pltf.  Br.  61-62,  nor  on  the 
company  loans  of  $623  and  $55  to  Yort  and  Nauen  re¬ 
spectively,  to  round  out  the  purchase  price,  which  were 
shortly  repaid.  Id.  at  61.  The  contemporary  documents 
overwhelmingly  prove  that  Plaintiffs  paid  with  their  own 
money.  Defendant  has  neglected  to  explain  these  docu¬ 
ments  away. 

Defendant’s  persistent  avoidance  of  fatal  questions  is 
illustrated  by  his  defense  of  the  finding  that  the  sale 
price  “was  almost  insignificant  as  compared  with  its  real 
value.”  R.  82.3  Yet  the 

3  His  citation  to  the  record  is  characteristic: 

“Plaintiffs  own  expert  fHalquist]  termed  the  $200  per  share 
ridiculous  when  related  to  the  earnings  of  the  company.”  Def. 
Br.  40. 

This  was  in  answer  to  an  hypothetical  question  that  made  no 
allusion  to  the  effect  of  the  option.  On  redirect  examination,  Mr. 
Halquist  was  asked  to  go  back  to  Defendant’s  example: 

“Supposing  at  that  time  the  shares  were  sold  under  an  agree¬ 
ment  to  run  for  fifteen  years  and  repurchasable  at  $220  a 
share.  What  significance,  in  forming  an  estimate  of  the  value 
to  the  purchasers  would  the  earnings  be,  take  two  hundred  a 
share,  have  for  you.  A.  No  Significance  at  all”  R.  986. 
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“Supreme  Court  *  *  *  recognizes  an  option  agree¬ 
ment  as  restricting  the  market  value  of  stock  in  the 
hands  of  the  owner  to  the  option  price.”  Lomb  v. 
Sugden,  82  F.  (2d)  166,  168  (C.  A.  2d);  accord,  May 
v.  McGowan,  20  L.  W.  2361  (C.  A.  2d,  Feb.  5,  1952). 

The  point  was  made  in  Pltf.  Br.  70-73.  Nowhere  did 
either  trial  judge  or  Defendant  explain  why  a  man  in  his 
senses  w-ould  pay  more  than  $200  for  a  share  which  he 
was  under  a  15-vear  obligation  to  resell  at  $220. 

Another  huge  gap  in  Defendant’s  argument  is  the 
failure  to  support  the  finding  that  Plaintiffs  knew  of  Hol- 
lender’s  intent  to  conceal  his  property  from  the  United 
States. 

Defendant  jettisons  the  trial  court’s  theory  that  men 
“of  common  sense”  should  have  known  in  1939  that  the 
Germans  w’ere  using  the  option  against  the  contingency 
of  war.  See  Pltf.  Br.  52.  Instead,  in  the  teeth  of  the 
uncontradicted  testimony  in  deposition  form  by  Ward, 
Mahler  and  Koch,  richly  confirmed  by  the  contemporary 
documents ,  that  they  never  confided  Hollender’s  fears 
or  plans  to  Plaintiffs,  Pltf.  Br.  27-28,  43,  Defendant 
w’eakly  argues : 

“Plaintiffs  claim  *  •  *  that  Hollender’s  fears  of  war 
were  never  communicated  to  them.  The  court,  which 
declined  to  believe  Plaintiffs’  witnesses  on  other 
points,  was  justified  in  Refusing  to  accept  at  face 
value  these  attempts  at  exculpation.”  Def.  Br.  20, 
fn.  15. 

Thus  on  a  crucial  point,  Defendants  would  substitute 
disbelief  in  credibility  of  oral  testimony  for  absence  of 
evidence,  and  this  in  contradiction  of  deposition  testimony 
and  contemporaneous  documents.  Such  disbelief  cannot 
support  a  finding.4  Infra,  p.  S. 

4  Defendant  also  states  that 

“Hollender's  fears  as  to  German- American  relations  led  to  ex¬ 
tensive  discussions  *  *  *  among  the  interested  parties.”  Def. 
Br.  4. 

No  citation  is  given.  The  uncontradicted  evidence  is  that  Plain¬ 
tiffs  were  not  told  of  Hollender's  fears  of  war.  See  Pltf.  Br.  27-28 
43. 
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The  court  below  found,  however,  that  the  “cloaking 
would  be  as  available  in  concealing  the  true  ownership 
of  the  stock  from  the  United  States  as  from  the  commit¬ 
tee.”  R.  79.  This  does  not  fit  the  facts.  At  Trenton 
Plaintiffs  paid  with  their  own  money  to  oust  the  Germans. 
Pltf.  Br.  48.  Thereafter  there  was  no  German  ownership, 
there  was  only  the  repurchase  option.  Disclosure  of  the 
option  was  withheld  from  the  Boycott  Committee,  not 
because  Plaintiffs  made  a  “sham”  purchase,  but  because 
it  would  have  discredited  prior  misrepresentations  to  the 
fur  trade  that  the  Germans  were  long  since  ousted.  So 
far  as  Plaintiffs  knew,  the  Germans  at  Trenton  capitu¬ 
lated  under  the  pounding  of  the  Boycott  to  Plaintiffs  ’ 
long-repeated  demands  for  ownership.  No  inference  of 
fraud  can  be  drawn  from  a  repurchase  option,  a  com¬ 
mon-place  in  a  closed  corporation.  Budd  v.  Comm’r.  of 
Internal  Revenue,  43  F.  (2d)  509  (C.  A.  3d),  quoted  Pltf. 
Br.  111. 

A  final  introductory  remark — Defendant  throughout 
glides  over  the  51-49  split,  and  makes  no  effort  to  ex¬ 
plain  why,  if  Plaintiffs  were  fiduciaries  safeguarding  Ger¬ 
man  property,  the  Germans  and  the  51%  group  were  at 
pains  at  every  juncture  to  hog-tie  Plaintiffs. 

I.  This  Court  Can  and  Should  Set  Aside  the  Findings 
of  Fact  on  This  Record 

1)  This  Court  May  Substitute  Its  Findings  Because  the 
Evidence  is  Substantially  Written 

It  is  elementary  that  findings  bottomed  on  written  evi¬ 
dence 

‘‘are  lot  binding  on  the  appellate  court  and  wdll  be 
given  slight  weight  on  appeal.”  5  Moore’s  Fed.  Prac. 
$52.04  (1951). 8 

That  “contemporary  documents”  are  controlling  is  made 
plain  by  Defendant’s  own  paraphrase  of  United  Slates  v. 
Gypsum  Co.,  333  U.  S.  364,  395,  where  the  Supreme  Court 


5  See  also  Carter  OU  Co.  v.  McGuigg,  112  F.  (2d)  275,  279  (C. 
A.  7th) ;  Equitable  Life  v.  Irelan,  123  F.  (2d)  462,  464  (C.  A.  9th). 


7 


“set  aside  findings  of  fact  because  the  trial  judge 
gave  credence  to  testimony  which  was  inconsistent 
with  the  documents  contemporaneous  with  the  trans¬ 
action.”  Def.  Br.  9. 

Since  the  trial  judge  ignored  the  contemporary  documents 
which  exonerate  plaintiffs,  and  instead  relied  on  his  dis¬ 
belief  of  plaintiffs’  oral  testimony  which  was  consistent 
with  those  documents,  the  findings  must  be  set  aside. 

Defendant  likewise  relies  for  “the  principles  govern¬ 
ing  appellate  review'  in  the  circumstances  of  this  case,” 
on  Orvis  v.  Higgins,  180  F.  (2d)  537,  539  (C.  A.  2d).  We 
quote  in  pertinent  part  from  his  quotation,  Def.  Br.  9: 

“*  *  *  (b)  Where  the  evidence  is  partly  oral  and 
the  balance  is  written  or  deals  with  undisputed  facts, 
then  we  may  ignore  the  trial  judge’s  findings  and 
substitute  our  own,  *  *  *  (2)  if  the  trial  judge’s 
findings  must  rest  exclusively  on  the  written  evidence 
or  the  undisputed  facts,  so  that  his  evaluation  of 
credibility  has  no  significance. 

The  vast  bulk  of  the  evidence  came  before  the  trial  court 
in  deposition  or  documentary  form.  The  testimony  of 
Ward,  Koch,  Mahler,  Stevenson,  Percus,  and  Schlotterer 
w'as  taken  by  Defendant  in  depositions.  The  transcript 
of  record  (excluding  the  summation)  totalled  3419  pages, 
of  which  1508  was  oral  and  1911  written.  In  other  words, 
55%  of  the  transcript  consisted  of  deposition  testimony 
and  exhibits.  In  addition,  a  total  of  598  exhibits  com¬ 
prising  some  1250  pages  was  introduced.  Though  some 
exhibits,  liberally  interspersed  with  explanatory  deposi¬ 
tion  testimony,  were  read  into  the  transcript  for  the  con¬ 
venience  of  the  trial  judge,  the  major  portion  of  the  ex¬ 
hibits  w'ere  not  reprinted  in  the  transcript.  Hence  almost 
three-fourths  of  the  total  evidence  before  the  trial  court 
w’as  written/’ 


c  Defendant  misleadingly  claims  it  is  “significant”  that  the  oral 
testimony  of  Plaintiffs  together  with  that  of  Klein  and 
total  479  pages  of  the  printed  appendix  while  the  documents  in 
Volume  III  comprise  282  pages.  Def.  Br.  8.  The  282  pages  figure 
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Quantity  apart,  it  is  readily  demonstrable  that  the  cru¬ 
cial  findings  of  the  trial  court  “must  rest  exclusively  on 
the  written  evidence.’  ’  For  example,  no  oral  testimony 
was  adduced  that  Hollender  confided  to  Plaintiffs  any 
scheme  to  conceal  his  property  from  the  United  States  to 
avoid  wartime  seizure.  To  the  contrary,  all  the  deposi¬ 
tion  testimony,  buttressed  by  the  contemporary  corre¬ 
spondence  between  Hollender,  Ward,  Koch  and  Mahler, 
show  that  Hollender’s  plans  were  never  revealed  to  Plain¬ 
tiffs.  Pltf.  Br.  27-28,  43.  Similarly,  there  is  no  oral 
testimony  that  Plaintiffs  paid  with  German  money;  all 
the  contemporaneous  correspondence  of  Ward  and  Hol¬ 
lender  and  the  contemporary  records  show  that  Plain¬ 
tiffs  employed  their  own  money.  Supra,  pp.  2-5,  and  see 
Pltf.  Br.  54-65. 

Defendant  is  forced  to  rely  not  on  evidence,  but  on  the 
district  court’s  disbelief  of  the  oral  testimony.7 

But 

“mere  disbelief  of  testimony  is  not  the  equivalent  of 
proof  to  the  contrarv.”  Phillips  v.  Gookin,  231  Mass. 
250,  120  N.  E.  691.8  * 


completely  ignores  all  of  the  deposition  testimony  reprinted  in 
Volumes  I  and  II.  Excluding  pleadings,  the  opinion  and  judgment, 
the  Appendix  consists  of  1196  pages  of  which  551,  or  nearly  half, 
is  exhibits  and  depositions.  In  any  event,  the  evidence  is  to  be 
gauged  not  by  the  printed  record,  condensed  for  the  convenience 
of  this  court,  but  by  the  total  record  as  it  came  before  the  trial 
judge. 

7  So,  on  the  pivotal  question  -whether  Hollender’s  fears  were 
communicated  to  Plaintiffs,  Defendant  stated  that  the  trial  court 
“was  justified  in  refusing  to  accept”  Plaintiffs’  assertions  that 
these  fears  were  never  communicated  to  them.”  Def.  Br.  20,  fn.  15. 
And  according  to  Defendant 

“the  district  court  declined  to  believe  this  testimony  of  the 

witnesses  it  saw  and  heard,”  Id.  at  51, 

and 

“it  determined  that  they  were  not  credible  -witnesses.”  Id.  at 

p.  10. 

8  See  also  Messon  v.  Liberty  Fast  Freight  Co.,  124  F.  (2d)  448, 
450  (C.  A.  2d);  Eckenrode  v.  Pennsylvania  R.  Co.,  164  F.  (2d) 
996,  999,  fn.  8  (C.  A.  3d) ;  De  Blois  v.  Boylston  and  Tremont  Corp., 
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A  “judgment  must  be  rendered  upon  evidence/’  Deposit 
Guaranty  Bank  &  Trust  Co.  v.  United  States,  48  F.  Supp. 
369,  371  (Miss.)-  When  the  trial  court  chose  to  disbe¬ 
lieve  the  oral  testimony,  the  only  evidence  upon  which 
the  findings  could  possibly  rest  was  the  written  evidence, 
namely  the  contemporary  documents  and  deposition  testi¬ 
mony.  Defendant  himself  recognizes  that 

“if  the  trial  judge’s  findings  must  rest  exclusively  on 
the  written  evidence” 

the  appellate  court 

“may  ignore  the  trial  judge’s  findings  and  substitute 
our  own.”  Orvis  v.  Higgins,  180  F.  (2d)  537,  539, 
quoted  Def.  Br.,  p.  9. 

2)  Mixed  Findings  of  Fact  and  Law  Are  Not  Binding 
The  trial  court’s  conclusion  as  to  fraud/which  De¬ 
fendant  labels  “the  principal  issue  in  the  case,”  Def. 
Br.,  8, 

“is  a  mixed  one  of  law  and  fact.”  United  States  v. 
Mammoth  Oil  Co.,  14  F.  (2d)  705,  718  (C.  A.  8th). 

Such  findings  are  not  binding,  Exmoor  Country  Club  v. 
United  States,  119  F.  (2d)  961,  963  (C.  A.  7th),  and  fall 
outside  the  scope  of  Rule  52.  Hebvering  v.  T ex-Penn  Oil 
Co.,  300  U.  S.  481,  491.  This  is  equally  true  with  respect 
to  findings  of  “conspiracy.”  Pltf.  Br.  22,  fn.  9. 

3)  Findings  Respecting  Intent  Are  Reviewable 
Defendant  contends  that  where  findings  are  concerned 
with  intent  “the  losing  party  may  not  call  upon  the  ap¬ 
pellate  court  for  a  trial  de  novo  on  the  record.”  Def. 
Br.  10.  But  Orvis  v.  Higgins,  180  F.  (2d)  537,  541  (C.  A. 
2d),  which  according  to  Defendant  lays  down  the  “prin¬ 
ciples  governing  appellate  review,”  Def.  Br.,  9,  held  that 

281  Mass.  498,  183  N.  E.  823,  831  (1933) ;  Spiegel  v.  Beacon  Par - 
ticipations,  297  Mass.  398,  8  N.  E.  (2d)  895,  914;  for  alien  prop¬ 
erty  cases  compare  MUler  v.  Herzfeld,  4  F.  (2d)  355,  356  (C.  A. 
3d) ;  Magg  v.  Miller,  54  App.  D.  C.  226,  296  Fed.  973,  quoted  infra, 
Appendix  ix,  pp.  v,  vi. 
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on  a  question  “relating  to  intention,”  the  appellate 
court  “is  in  substantially  as  good  a  position  to  answer 
it  as  the  trial  judge.”  Any  other  view  would  destroy 
the  rule  that  on  the  issue  of  fraud,  which  involves  “in¬ 
tent,”  the  appellate  court  may  substitute  its  judgment 
for  that  of  the  trial  court.  Supra,  p.  9. 

United  States  v.  Yellow  Cab  Co.,  338  U.  S.  338,  cited 
Def.  Br.  10,  is  not  to  the  contrary.  There  the  court 
stated  that  the 

“evidence  might  support  a  conclusion  either  way. 
Such  a  choice  between  two  permissible  views  of  the 
weight  of  the  evidence  is  not  ‘clearly  erroneous’.” 
Id.  at  342. 

In  Orvis  v.  Higgins,  supra,  the  Court  of  Appeals  said 
that  the  Yellow  Cab  case  did  not  modify  the  Gypsum 
case,  and  stated: 

“In  Yellow  Cab  •  *  •  the  oral  testimony  was  not 
incompatible  with  inferences  which  could  reasonably 
be  drawn  from  the  documentary  evidence.”  180  F. 
(2d)  at  539. 

Here  the  evidence  cannot  “support  a  conclusion  either 
way.”  Here  the  trial  court  substituted  disbelief  in  the 
oral  testimony  for  contemporary  documents  and  deposi¬ 
tion  testimony  exonerating  Plaintiffs,  which  by  Defend¬ 
ants  own  citation  of  the  Gypsum  case  are  controlling, 
supra .  pp.  6-7.° 


0  Defendant  also  cites  United  States  V.  Aluminum  Co.  of  Amer¬ 
ica,  148  F.  (2d)  416,  433  (C.  A.  2),  Def.  Br.  10. 

In  the  Aluminum  case,  the  court  said  that  when  the  trial  judge 
has  “ seen  the  witnesses” 

“ in  so  far  as  his  findings  depend  upon  whether  they  spoke  the 
truth,  the  accepted  rule  is  that  they  ‘must  be  treated  as  un¬ 
assailable’.”  148  F.  (2d)  at  433. 

With  respect  to  conflicting  “ direct  testimony”  the  Court  went  on 
to  say  in  the  Aluminum  case  that 

“upon  an  issue  like  the  witness’s  own  intent,  as  to  which  he 
alone  can  testify,  the  finding  is  indeed  unassailable  except  in 
the  most  exceptional  cases.” 

There  was  no  question  of  the  controlling  weight  of  contemporary 
documents  over  spoken  testimony. 
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4)  The  Circumstances  of  This  Case  Warrant  Review 

Apart  from  considerations  earlier  mentioned,  this  is  the 
“exceptional”  case.  Supra ,  fn.  9.  Seven  of  the  findings 
of  the  District  Court  are  speedily  shown  to  be  erroneous. 
Pltf.  Br.  29-33.  Defendant  made  no  effort  to  salvage 
these  findings.  The  trial  judge’s  admission  of  evidence 
respecting  the  Thorer  and  Hollender  conspiracy,  despite 
his  finding  that  Plaintiffs  did  not  participate,  his  failure 
to  even  mention  the  numerous  facts  foreclosing  a  con¬ 
spiracy  finding,  Pltf.  Br.  22-29,  his  basic  and  prejudicial 
misconceptions  respecting  requirements  of  proof  under 
conspiracy  and  fraud  law, — all  of  these  stained  his  find¬ 
ings  and  make  this  an  “exceptional”  case  such  as  de¬ 
mands  review  of  the  findings.  Finally,  the  findings  fly 
in  the  teeth  of  a  mass  of  written  and  deposition  evidence 
to  the  contrary  and  are  “manifestly  wrong,”  Def.  Br., 
p.  10.  Whether  or  not  the  findings  are  “clearly  erro¬ 
neous”  this  Court  may  substitute  its  findings  for  those 
of  the  trial  judge  because  the  evidence  is  largely  written. 
Himmel  Bros.  Co.  v.  Serrick  Corp.,  122  F.  (2d)  740,  742 
(C.  A.  7th). 

II.  Defendant  Failed  to  Buttress  the  Untenable 
Findings  Respecting  the  1939  Purchase 

Defendant  makes  no  attempt  to  answer  our  documented 
attack  on  the  findings.  Instead  he  serves  up  a  melange 
composed  of  pages  on  pages  (pp.  10-46)  of  letters  between 
Ward,  Koch  and  Hollender, 9‘  and  a  lengthy  disquisition 

Defendant’s  entire  brief  contains  only  two  letters  to  or  from 
Plaintiffs.  At  Def.  Br.  30,  Defendant  quotes  a  letter  from  Ward  to 
Vort,  February  10,  1939,  R.  1109,  in  which  Ward  advises  that  the 
Germans  are  sailing,  that  he  will  meet  Koch,  that  he  will  need 
some  money,  that  Ward  et  al  would  go  to  Trenton  on  Friday  and 
meet  the  “rest  of  you"  in  general  conference  on  Saturday.  Only 
the  “money”  needs  comment.  It  was  Hollender’s  custom  to  draw 
on  the  corporations  for  his  expenses.  Transcript  748,  755-756, 
1074,  1153  (unprinted).  See  also  infra,  p.  16. 

The  only  other  letter  by  or  from  Plaintiffs  is  R.  1265,  Ward  to 
Vort,  December  2,  1940,  quoted  at  Def.  Br.  45,  in  which  Ward 
wrote  that  he  and  Koch  planned  to  be  in  New  York  for  a  meeting 
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on  the  “credibility”  of  Plaintiffs  (51-58).  The  confines 
of  a  reply  brief  will  not  permit  comment  on  every  detail 
of  Defendant's  brief.  We  must  content  ourselves  with 
comment  on  its  most  remarkable  aspects. 

1)  Defendant  charges  that 

“the  testimony  of  the  Plaintiffs  and  their  witnesses 
was  filled  with  inconsistencies,  contradictions,  im¬ 
probabilities,  and  failures  to  remember  or  explain 
things  the  witnesses  miist  have  known.”  Def.  Br.  51. 

He  repeatedly  dwells  on  the  discrepancies  in  minor  de¬ 
tails  in  the  oral  testimony.10  The  witnesses  vrere  testify¬ 
ing  in  1951  about  details  that  for  the  most  part  took 
place  in  1932  to  1939.  Had  their  testimony  been  neatly 
integrated,  it  would  have  been  open  to  the  charge  both 
that  it  vras  rehearsed  and  that 

“such  a  minute  recollection  of  a  six- year  old  trans¬ 
action  is  almost  too  remarkable  to  be  credited." 
Willett  v.  Fister,  18  Wall.  91,  98. 

Since 

“courts  do  not  look  with  favor  upon  memory  testi¬ 
mony  given  many  years  after  the  event  occurred,” 
Fraser  v.  Williams,  61  F.  Supp.  763,  766  (Wis.), 


and  asked  Vort  to  have  everyone  on  hand.  Compare  these  two 
innocuous  letters  with  correspondence  between  the  Germans  and 
the  51%  group,  e.g.,  R.  1233-1240;  see  Pltf.  Br.  127. 

10  Because  of  space  limitations  we  mention  only  one: 

“Vort  denied  being  told  at  Trenton  of  the  15%  limitation  on 
dividends  *  *  *  although  Stevenson,  Mahler,  and  Ward  testi¬ 
fied  that  it  was  suggested  and  discussed.”  Def.  Br.  53. 
Stevenson  said: 

“I  cannot  recall  that  it  was  discussed  and  agreed  to  by  them 
[Vort,  Fred,  Ernest  and  Klein]”  R.  277. 

Ward  discussed  it  with  Schoenberg: 

“I  don’t  recall  that  this  was  a  general  discussion  in  which 
everybody  agreed  to  it.”  R.  394. 

Mahler  could  not  remember  that  Vort,  Fred  and  Ernest  ex¬ 
pressed  their  concurrence  in  the  15%  limitation.  R.  321.  See 
also  Plf.  Br.  65,  67. 
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the  witnesses  are  scarcely  to  be  blamed  for  a  failure  to 
recollect  what  men  are  expected  to  forget.11 

2)  Defendant  rejects  plaintiffs1  testimony  that  they 
“had  no  fore-knowledge  of  the  details  of  the  scheme  which 
was  put  into  effect  at  that  [Trenton]  meeting.”  Def. 
Br.  52.  But  he  quotes  from  Ward’s  cable  of  February 
5  to  Hollender 

“Will  have  papers  ready  so  only  necessary  agree 
details  *  #  Def.  Br.  27. 

Moreover  Ward’s  advice  to  Hollender  of  February  7  that 

“all  the  papers  will  be  drawn  up  and  approved  from 
owr  point  of  view  •  *  •”  Def.  Br.  28. 

likewise  indicates  that  the  “details”  were  being  kept 
under  cover  by  Ward,  et  al.  It  was  only  on  February  9 
that  Hollender  realized  that  Basch  Co.  could  not  be  in¬ 
cluded  in  a  Swedish  plan  because  of  prior  representations 
of  American  ownership  to  the  Boycott  Committee,  Def. 
Br.  29  and  that  prompt  action  “Americanizing  the  Co.” 
“was  necessary.”  R.  1106.  See  Pltf.  Br.  46,  43-44. 
How  could  details  of  a  plan  to  sell  to  Plaintiffs  be  com¬ 
municated  to  them  before  Hollender  decided  to  include 
them?  And  all  of  the  deposition  witnesses  testified  that 
Plaintiffs  were  never  told  of  the  plans  of  the  Germans 
to  dispose  of  Basch  Co.  Id.  at  28,  fn.  21. 

3)  Defendant  rings  the  changes  on  the  January  and 
February,  1939,  conferences.  Def.  Br.  17,  26,  52,  56. 
From  these  conferences  he  would  wring  “advance  notice 
of  what  occurred  at  Trenton.”  Id.  at  52. 

The  January  17-19  conferences,  Stevenson’s  contemporary 
day  note  shows,  dealt  with  the  “investigation  being  made 
by  Boycott  Committee.”  Def.  Br.  17.  “Give  us  the 

1J  Noted  writers  have  expressed  scepticism  of  the  "strange  defi¬ 
niteness  and  clarity”  that  we  often  "get  on  the  witness  stand,” 
respecting  long  past  events;  "as  time  goes  on  an  experience  is 
forgotten.”  Hutchins  and  Slesinger,  Some  Observations  on  the 
Law  of  Evidence:  Memory,  41  Harv.  L.  R.  860,  864,  866  (1928) 
On  crucial  issues  the  witnesses  are  confirmed  by  the  best  evidence, 
the  contemporary  records. 
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time,”  said  Ward  at  these  conferences,  “we.  are  going 
to  try  to  get  [the  Germans]  out.”  R.  176.  “ Signifi¬ 

cantly says  Defendant,  “ after  3  days  of  conferences,” 
on  “January  19,”  Mahler  cabled  Hollender 

“New  division  of  shares  should  be  as  follows  less 
than  half  should  go  to  crown-princes  [Plaintiffs] 
rest  to  the  people  here  whom  you  can  really  trust 
•  #  V’  Def.  Br.  18. 

This,  said  Mahler,  was  the  first  suggestion  to  include 
Plaintiffs  in  a  sale  of  the  shares.  R.  318,  309.  Hollen- 
der’s  first  indication  of  “tentative  agreement,”  on  condi¬ 
tion  that  “friends  should  have  a  larger  majority”  came 
on  January  22,  1939.  R.  1103.  Manifestly  no  “details” 
of  a  sale  to  Plaintiffs  could  have  been  discussed  with 
them  on  January  17-19,  i.e.,  prior  to  Hollender’s  “tenta¬ 
tive  agreement.” 

To  conserve  space,  we  pass  to  the  thrice-mentioned 
meeting  of  February  16,  Def.  Br.  32,  52,  56,  confined  to 
Klein,  Vort,  Fred  and  Mrs.  Herman  Basch  at  which,  said 
Klein, 

“We  feared  that  if  the  stock  went  into  the  hands  of 
competitors  we  might  be  in  difficulty  *  *  R.  370. 

Had  “details”  of  Plaintiffs  inclusion  been  known  to  them 
there  would  have  been  no  occasion  to  “fear”  a  sale  to 
“competitors.”  12 

4)  Defendant  would  cast  doubt  upon  whether  the 
moneys  paid  at  Trenton  actually  reached  the  Germans. 
He  agrees  that  there  is  a  receipt  from  Basch  Holding  Co. 

12  Defendant  dwells  repeatedly  on  Ernest's  February  1  confer¬ 
ence  with  Stevenson.  Def.  Br.  26,  52,  55.  Ernest  said  he  had  to 
see  Stevenson 

“in  connection  with  the  acquisition  of  real  estate,  which  was 

to  be  used  for  factory  expansion  purposes.”  R.  726 
This  is  confirmed  by  Stevenson’s  day  note  of  February  1,  Def. 
Br.  26 : 

“*  *  *  long  conference  at  Briesen  &  Schrenk  with  Messrs: 

Klein,  Ward,  Vortrefflich ;  conference  with  Dr.  Nauen.” 

Since  Vort  acted  for  Ernest,  Def.  Br.  53,  the  separate  conference 
with  Ernest  must  have  related  to  a  separate  matter. 
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to  the  shareholders  for  $100,000  and  a  receipt  from 
Thorer  and  Co.  to  Basch  Holding  Co.  Def.  Br.  37.  Klein 
signed  the  check  to  Thorer  and  Co.  in  February,  1939, 
which  cleared  the  banks.  R.  378.  “Just  what  became  of 
the  money  after  that,”  states  Defendant,  “is  not  dear.”15 
Def.  Br.  37.  Fortunately,  however,  Defendant  supplied 
the  proof  that  the  funds  were  remitted  to  the  Germans. 
He  states  that 

“according  to  Mahler,  the  Thorer  and  Hollender 
ledger  showed  a  deposit  on  February  28,  1939,  of 
$95,500  for  the  account  of  Thorer  and  Co.,  and 
Mahler  thought  that  deposit  represented  the  pay¬ 
ment  for  the  Althor  shares.”  Def.  Br.  37. 

At  the  deposition  of  Mahler,  Defendant  supplied  7  Thorer 
and  Hollender  checks  and  Ward’s  letter  of  August  4, 
1939,  addressed  to  Percus,  which  were  introduced  in  the 
trial  by  Plaintiffs.  R.  1123,  1162.  The  letter  states  that 
the  enclosed  memorandum 

“sets  forth  the  remittances  in  connection  with  the  pro¬ 
ceeds  of  the  sale  of  the  Althor  stock.” 

The  memorandum,  dated  August  3,  1939,  R.  1163,  is  com¬ 
pletely  geared  into  the  7  checks  and  explains  the  disburse¬ 
ment  and  remittance  of  the  $99,500  by  Thorer  and  Hol¬ 
lender  for  Thorer  and  Co.  It  shows  that  $50,000,  $33,- 
348.95  and  $3,276.12  were  actually  remitted  to  Thorer 
and  Co.,  the  balance  being  expended  on  its  behalf  for 
taxes,  and  fees  pursuant  to  “permission.”  See  also 
Transcript  1251-1255  (unprinted).  This  is  airily  dis¬ 
missed  by  Defendant  because  “it  is  not  shown  that  Ward 
had  personal  knowledge  of  the  matter.”  Def.  Br.  37. 
Defendant  has  himself  proven  that  Ward  was  the  trusted 
agent  and  confidant  of  Hollender,  and  principal  stock- 

13  Defendant  is  now  more  cautious  than  at  the  trial.  In  his  open¬ 
ing  statement  he  alleged  that  no  part  of  the  moneys  paid  to  the 
Germans  in  February,  1939,  went  over  to  Germany.  Transcript  32 
(unprinted).  He  just  couldn’t  believe  that  “the  German  Govern¬ 
ment  allowed  them  to  sell  a  company  and  not  even  bring  the  ex¬ 
change  home.”  Id.  at  35. 
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holder  of  Thorer  and  Hollender.  Def.  Br.  3,  R.  664, 
Pltf.  Br.  38-39. 

5)  From  the  fact  that  Vort,  Basch  Co.  Treasurer, 
‘‘supplied  Ward  with  the  funds  for  the  expenses  of  the 
meeting/’  Defendant  deduces  the  non  sequitur  that  Vort 
must  have  had  a  “discussion  before  the  meeting  of  the 
cross-options  or  of  the  drafts  of  the  documents  executed 
at  the  meeting.”  Def.  Br.  52.  Hollender  had  been  ac¬ 
customed  to  draw  on  the  corporation  for  his  expenses, 
supra  fn.  9a;  Ward  had  advised  Vort  of  the  Germans’ 
sailing  in  the  same  letter  that  stated  that  money  would 
be  “necessary,”  Def.  Br.  30.  Vort  customarily  received 
instructions  on  behalf  of  Hollender  from  Ward,  and  as 
an  employee  of  the  company  he  had  to  execute  them.  R. 
664,  767,  768,  Pltf.  Br.  38. 

6)  Defendant  criticizes  Vort’s  denial  that  “he  knew 
the  source  of  the  funds  Ward  used  to  pay  for  his  stock.” 
Def.  Br.  53.  Ward  had  written  to  Hollender  that  Thorer 
&  Hollender  pay  him  legal  fees  with  which  to  buy  stock. 
R.  1237.  The  letter  was  never  shown  to  Vort.  R.  394. 
Vort  had  no  way  of  prying  into  Thorer  and  Hollender 
affairs  and  was  never  advised  of  them.  Pltf.  Br.  69.  As 
Mahler,  who  “was  the  head  of  Thorer  and  Hollender,” 
Def.  Br.  3,  said  respecting  such  matters,  “it  was  none 
of  their  [Plaintiffs]  business.”  R.  308. 

7)  “The  most  revealmg  testimony  offered  on  behalf  of 
the  Plaintiffs  was  that  of  Fred  A.  Klein.”  Def. 
Br.  56.” 

Defendant  refers  to  the 

“difficulty  he  [Klein]  found  in  accounting  for  the 
sources  of  the  funds  he  used  to  pay  for  his  shares.” 
Def.  Br.  57. 


14  Space  limits  us  to  a  tid-bit : 

“at  Trenton  Klein’s  secretary  typed  up  the  papers  (App.  241) 
and  Klein  and  Stevenson  collected  the  agreements  as  they  were 
signed  and  checked  them.”  Def.  Br.  56. 

This  is  a  sample  of  the  “revealing”  evidence  of  conspiracy  by  a 
lawyer ! 
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Klein  was  asked  wrhat  money  he  employed  to  buy  his  18 
shares  and  replied 

“My  own  savings  I  had  in  a  business  account  of 
mine” 

and  that  in  February,  1939, 

“there  was  cash  available  to  me  .  .  .  well  in  excess 
of  $10,000,  and  at  times  it  ran  up  to  $40,000.” 
R.  206-207.15 

Defendant  emphasizes  that  Klein  “was  not  interested 
in  the  price”  of  his  18  shares,  Def.  Br.  58,  i.  e.,  $200  a 
share.  Little  wonder.  He  had  been  the  attorney  for  Her¬ 
man  Basch,  later  for  his  estate,  and  then  for  Fred  Basch. 
Def.  Br.  56.  At  Trenton  the  management  ashed  him  to 
handle  the  “boycott  and  strike  which  was  on  at  that 
time.”  R.  207-208.  For  his  services  in  settling  the 
strike,  Klein  received  fees  of  $3,043  in  April,  1939.  R. 
934.1C  A  lawyer  would  be  more  interested  in  the  corporate 
retainer  than  in  the  few  shares. 

The  case  of  Klein  is  indeed  “revealing.”  He  used  his 
owm  money.  He  was  a  partner  in  an  honored  New  York 
law7  firm,  Briesen  and  Schrenk,  since  1920.  R.  195.  He 
was  in  conflict  both  with  the  49%  and  51%  groups  for  he 
desired  to  preserve  the  assets  for  the  estate,  R.  305,  372.17 

15  Klein  also  said  that  he  loaned  money  to  Basch  Co.  “at  different 
times  in  the  sum  of  $25,000  where  they  needed  capital  for  opera¬ 
tions.”  R.  207. 

1,5  Legal  fees  paid  by  the  company  for  union  negotiations  ran 
from  $3,750  to  $4,250  a  year,  as  late  as  the  year  of  the  trial.  R. 
934-935. 

17  For  this  reason,  possibly,  Ward,  recommended  to  Hollender 
that  Klein  get  some  shares: 

“he  might  be  a  good  influence  to  control  the  other  minority 
shareholders.”  R.  1243. 

On  June  6,  1938,  Hollender  wrote  Ward  about  how  “difficult  and 
suspicious  Mr.  Klein  and  Fred  are  *  *  *  they  are  all  just  waiting 
for  a  reason  to  take  H.  B.  and  Co.  back.”  R.  1096.  Ward  said 
nothing  had  happened  to  indicate  prior  to  Trenton  that  Klein  had 
become  less  suspicious  and  ready  to  take  the  company  back  from 
the  Germans.  R.  400. 
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He  wanted  an  escrow  so  that  the  stock  would  not  “get 
in  the  hands  of  antagonistic  outfits.’ ’  R.220.  For  the 

same  reason  he  favored  the  cross-options.  R.  370.  So 
conscious  was  Klein  of  his  rectitude  that  he  alone  re¬ 
fused  to  yield  to  government  pressure  in  1943  to  sell  his 
shares.  R.  214.  Klein  opposed  the  retainer  of  Myron 
Cowen  to  represent  both  Thorer  and  Hollender  and  Basch 
Co.  in  the  1942  unblocking  proceedings  on  the  ground 
that  the  two  companies  had  “nothing  in  common.”  R. 
1140,  214.  This  honorable  lawyer  is  branded  as  a  cloak 
because  he  bought  shares  at  the  same  time  and  place  as 
others  accused  of  cloaking  did ! 1Ta 

8)  Several  statements  about  Ernest  Nauen  require 
comment.  Defendant  states  that  Ernest  is  a  brother  of 

1T*  In  assuming  arguendo  that  the  Ward-Koch-Hollender  cor¬ 
respondence  made  out  a  conspiracy  we  expressed  no  judgment  on 
them.  Cf.  Def.  Br.  65.  Indeed  if  space  permitted,  we  could  show 
by  the  contemporary  documents  with  respect  to  the  $5,000  advanced 
to  Koch  by  Thorer  &  Hollender  and  Basch  Co.,  Def.  Br.  36,  that 
Koch  genuinely  believed  himself  entitled  to  reimbursement  from 
Hollender  or  his  companies  for  the  time  lost  from  his  business  on 
Hollender’ s  affairs,  that  a  heated  controversy  with  Mahler  ensued, 
that  Ward  compromised  the  matter,  R.  1125-1126,  1259,  1260,  Def. 
Ex.  134,  p.  1  (unprinted) ;  PI.  Ex.  DJ-W  321  (unprinted)  R.  354- 
355,  434,  983,  and  consequently  that  Koch  earned  the  moneys  used 
for  payment  of  his  stock,, 

Similarly,  Mahler  paid  with  his  own  money.  Like  the  officers, 
he  kept  money  on  deposit  with  Basch  Co.  In  January,  1938, 
Mahler  had  $33,131.56  on  deposit  and  in  1942  he  had  $42,108.34, 
R.  1165,  1162;  PI.  Ex.  DJ-P  45  (unprinted);  cf.  Plaintiff’s  Exhibit 
DJ-P  3A,  DJ-P  43,  (unprinted).  In  1938,  the  Basch  ledger  showed 
that  $12,000  was  deposited  to  his  account,  R.  578,  under  an  em¬ 
ployment  contract  going  back  to  1937.  R.  904,  Def.  Br.  11.  De¬ 
fendant  cites  Klein’s  mistaken  belief  that  this  annual  $12,000  was 
a  rebate  to  Thorer  &  Hollender.  Def.  Br.  36.  After  Trenton 
Mahler  refused  to  sign  a  contract  with  Thorer  &  Hollender  until 
the  “new  management”  of  Basch  Co.  which  he  distrusted,  signed 
a  written  contract  with  him,  evidence  that  money  under  the 
Basch  contract  belonged  to  him.  R.  1127,  432-433.  Of  course. 
Plaintiffs  were  not  apprised  of  this  side-deal.  They  had  every 
reason  to  believe  that  Mahler,  who  paid  for  his  shares  with 
money  drawn  from  these  deposits,  was  paying  with  his  own 
money. 


19 


Otto,  a  German  attorney  who  came  to  the  United  States 
as  a  Thorer  and  Co.  representative  at  the  Trenton  con¬ 
ference.  Def.  Br.  p.  3,  fn.  4.  He  also  quotes  Ward’s 
letter  to  Hollender  of  February  3,  1939: 

“We  have  also  planned  that  Ernest’s  shares  would 
be  included  in  the  minority.  I  should  think  that 
for  practical  purposes  whatever  interest  he  might 
have  would  certainly  coincide  with  your  interest 
•  •  •”  Id.  at  27. 

Ernest  wTas  introduced  in  1933  to  the  Basch  “  gentle¬ 
men7  ’  by  Otto,  R.  682,  and  temporarily  employed  by 
Basch  Co.  to  assist  in  the  installation  of  machinery  when 
the  plant  was  moved  from  Brooklyn  to  New  Jersey. 
R.  682,  PI.  Ex.  DJ-W534,  p.  4  (unprinted).  His  perma¬ 
nent  employment  was  due  to  the  intervention  of  Fred 
Basch,  R.  682,  397.  Apart  from  the  initial  introduction, 
Otto  made  it  plain  that  Ernest  could  expect  no  help 
from  him.  R.  682,  730.  Indeed,  the  Thorer  partners 
did  not  wish  Ernest’s  employment  to  be  continued,  PI. 
Ex.  DJ-W534,  p.  5  (unprinted).  Otto  never  requested 
Ward  to  favor  Ernest,  R.  397,  nor  did  Hollender  or 
Schoenberg  make  such  a  suggestion  to  Stevenson,  R.  282. 
Mahler  and  Koch  testified  to  the  same  effect.  R.  321, 
432.18 

In  June  of  1938,  Ernest  was  included  by  Hollender 
with  Vort  as  among  those 

“Just  waiting  for  a  reason  to  take  H.  B.  &  Co. 
back.  I  am  particularly  disappointed  that  Ernest 
Nauen  joins  his  colleagues  •  #  •”  R.  1096. 

See  also  R.  1095.  Ward  admitted  that  this  distrust  con¬ 
tinued  through  Trenton.  R.  398.  Ernest,  agreed  Ward, 
“had  cast  in  his  lot  with  Fred  Basch  and  Paul  York” 
R.  398-399.  At  Trenton  Vort  and  Fred  allocated  a  por¬ 
tion  of  their  shares  to  Ernest,  R.  538,  686. 

At  Trenton  Ernest  “was  told  by  Ward  to  resign 

18  Ernest  went  to  work  at  $70  per  week  in  1933  and  it  took 
him  to  1936  to  rise  to  $100.  R.  714. 
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[from  the  Basch  Board,  where  with  Fred  and  Vort  he 
composed  a  majority]  and  he  did.”  Def.  Br.  38.  The 

“by-laws  were  changed  to  provide  for  a  6-man  board, 
with  a  provision  that  any  action  required  the  votes 
of  4  directors.  •  •  *  Under  this  arrangement  as 
long  as  [Ward,  Koch,  and  Stevenson]  held  together, 
the  management  could  vote  no  action  contrary  to 
their  wishes.  ”  Def.  Br.  38-39. 

Had  there  been  complete  trust  in  Ernest,  the  4-direetor 
provision  wmuld  have  been  unnecessary,  for  the  51% 
group  could  have  counted  on  his  vote.  Ward  wras  afraid 
to  rely  on  Ernest,  saying: 

“I  considered  him  a  part  of  the  management  and  I 
thought  he  would  vote  the  way  Fred  Basch  wanted 
him  to,  probably.”  R.  399. 

These  circumstances  show’  that  there  w’ere  no  special 
ties  binding  Ernest  to  the  Germans.  To  the  contrary, 
they  placed  no  trust  in  him. 

III.  Defendant’s  Argument  of  Enemy  Ownership 

Is  Untenable 

The  vice  of  Defendant’s  legal  argument  of  German  own¬ 
ership  is  that  it  is  without  factual  basis.  In  Stoehr  v. 
Wall-ace,  255  U.  S.  239,  cited  by  Defendant,  Br.  62.  the 
parties  made  no  payment  whatsoever  and  admitted  Ger¬ 
man  beneficial  ownership.  Hence  the  Court  found  that 
they  intended  to  leave  beneficial  ownership  in  the  Ger¬ 
mans: 

“On  no  other  theory  cam  the  acts  of  those  who  w*ere 
concerned  be  explained  or  their  declarations  recon¬ 
ciled.”  Quoted  Def.  Br.  62. 

All  the  contemporary  documents  here  show*  that  Plain¬ 
tiffs  used  their  own  money;  they  afford  a  complete  “ex¬ 
planation”  why  Plaintiffs  w’ere  not  in  fact  accomplices 
of  the  Germans.  Let  us  now  examine  Defendant’s  argu¬ 
ment  in  some  detail. 
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1)  Defendant  makes 

“no  claim  that  the  Thorer  option  or  the  cross  options 
or  the  escrow,  as  such,  are  conclusive  in  and  of  them¬ 
selves  on  this  point  [intent  to  make  a  sham  sale]. 
They  are  important  as  evidence  of  the  intention  of 
the  parties  that  the  *  *  *  beneficial  ownership  •  •  • 
should  remain  in  the  Thorers.”  Def.  Br.  59-60. 

Not  a  word  by  Defendant  about  Budd  v.  Comm’r  of  In¬ 
ternal  Revenue,  43  F.  (2d)  509  (C.  A.  3d),  discussed  Pltf. 
Br.  Ill,  which  held  that  a  repurchase  option  is  net  evi¬ 
dence  of  fraud,  and  that  the  government  remains  under 
the  burden  of  establishing  fraud  by  other  “clear  proof.” 

2)  “Of  course”,  says  Defendant, 

“the  Thorer  option  *  *  *  was  not  a  real  or  true 
option,  because  it  was  only  a  part  of  the  scheme  to 
conceal  German  ownership  [a  pretty  specimen  of 
boot-strap  lifting].  *  *  •  Similarly,  the  cross-options 
and  the  escrow  •  •  *  were  not  intended  to  be  real 
and  enforcible  transactions  #  Def.  Br.  60. 

Defendant  admits  that 

“as  to  the  repurchase  option  to  the  Thorers,  Vort 
alone 19  took  the  attitude  that  the  Germans  would 
never  exercise  it”  Def.  Br.  53. 

If  the  repurchase  option  was  a  sham,  Vort’s  remark, 
made  at  Trenton,  was  meaningless.  His  utterance  that 
the  Germans  would  never  be  able  to  exercise  it  because 
of  Jewish  hostility,  Pltf.  Br.  52,  clearly  shows  that  Vort 
considered  the  option  real.  Mahler’s  reluctance  to  termi¬ 
nate  the  repurchase  option  because  the  interest  of  Plain¬ 
tiffs  would  thereby  be  enlarged  demonstrates  that  the 
51%  likewise  thought  the  option  on  Plaintiffs  shares  very 
real.  Pltf.  Br.  81-82.  Hollender’s  cable  to  Ward  in 
December,  1940,  that  the  24%  optioned  shares  should  be 
“bought  by  friends”  shows  that  he  too  deemed  the  re¬ 
purchase  option  real.  Infra,  p.  30.  The  reality  of  the 
cross-options  is  attested  by  Plaintiffs’  long  fight  in  1941 

19  Mahler  testified  that  at  Trenton  he  and  Fred  Basch  shared 
these  views.  R.  311. 
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to  substitute  across-the-board  options  which  would  afford 
an  entering  wedge  for  Vort  control.  Pltf.  Br.  96-101. 
Koch  fought  to  retain  the  old  cross-options  because 
thereby  the  51%  group  was  assured  control.  Id.  at  100. 
Reality  of  the  cross-options  is  further  proven  by  the 
fact  that  Plaintiffs  insisted  on  and  obtained  a  different 
price  term  for  the  “free  shares”;  they  demanded  that 
instead  of  $200  per  share  the  cross-optionees  should  pay 
book  value  less  15%  for  the  25%  “free”  shares  held  by 
them.  Def.  Br.  35.  If  the  cross-options  w^ere  sham,  there 
was  no  need  to  haggle  about  the  price  term.  As  to  the 
“sham”  escrow,  Defendant  himself  states  that 

“All  the  shares,  ‘free’  or  ‘optioned’  were  held  in 
escrow  by  Ward,  Koch  and  Stevenson.”  Def.  Br.  35. 

They  were  released  from  escrow  only  after  the  battle 
over  the  cross-options  was  stilled.  Pltf.  Br.  100-101.20 
Far  from  being  a  sham,  the  cross-option,  said  Ward,  was 
an  instrument  designed  to  keep  control  out  of  Plain¬ 
tiffs’  hands.  R.  394.  And  the  escrow  vras  meant  to  in¬ 
sure,  said  Stevenson,  that  Plaintiffs  would  produce  the 
shares  when  and  if  the  Germans  exercised  the  option. 
R.  276.  In  every  detail,  therefore,  the  Trenton  sale 
showed  a  sale  real  enough  as  to  Plaintiffs  and  designed 
as  far  as  possible  to  hobble  them,  Pltf.  Br.  50-51,  a 
strange  way  to  treat  “fiduciaries”  in  a  criminal  scheme. 

3)  Defendant  says 

“Plaintiffs  may  have  agreed  in  January,  1939,  to 
conceal  the  German  ownership  from  the  Boycott  Com¬ 
mittee  [for  falsity  of  this  premise,  pp.  ^7-38,  infra] 
and  continued  to  conceal  it  to  forestall  interference 
with  the  business  by  the  Alien  Property  Custodian 
*  *  *”  Def.  Br.  61. 

This  begs  the  very  question  in  issue:  Was  there  an  in¬ 
tention  to  forestall  seizure  by  the  Custodian  through 
“concealment.”  Lawful  “concealment”  of  the  details  of 

20  Stevenson  would  not  have  released  the  shares  from  escrow  but 
for  termination  of  the  cross-options.  R.  281. 
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the  Trenton  transfer  from  the  Boycott  Committee  to 
avoid  contradicting  prior  representations  scarcely  estab¬ 
lishes  a  criminal  “intention”  to  conceal  from  the  United 
States  in  the  event  of  war.  The  transmutation  into  crimi¬ 
nal  conspiracy  requires  more  than  conjecture. 

The  question,  Defendant  argues,  “is  not  one  of  motive 
hut  of  intention.”  Def.  Br.  60.  But  “motive  may  be  in 
issue  *  •  *  where  the  motive  of  a  transfer  is  charged  to 
have  been  in  fraud  of  creditors.”  1  Wigmore  on  Evi¬ 
dence,  §119  (3d.  ed.,  1950). 21  From  1936  onwards,  Plain¬ 
tiffs  fought  to  acquire  shares  in  the  business  they  man¬ 
aged  and  had  expected  to  inherit,  Pltf.  Br.  36.  This 
motivation  demonstrates  a  good  faith  intention  to  buy 
the  German  shares. 

“What  is  decisive  is  the  intent,”  says  Defendant.  Def. 
Br.  60.  Where  is  proof  of  Plaintiffs’  intent  to  conceal 
from  the  Custodian,  particularly  after  their  disclosure 
to  Treasury  Department  in  1941  of  the  repurchase  option 
and  its  termination  in  1940?  Pltf.  Br.  96. 

Even  if  Hollender  secretly  intended  a  sham  sale  to 
Plaintiffs,  but  never  communicated  that  intent  to  them, 
they  acquired  good  title.  1  WiUiston  on  Contracts,  p.  37 
(2d  ed.,  1936);  Restatement  of  Contracts,  §200,  Ulust.  1 
(1934).  See  also  Pltf.  Br.  48,  128.  Plaintiffs  had  no  ink¬ 
ling  that  Hollender  had  no  intention  of  making  a  binding 
sale  to  them.  Indeed,  Hollender ’s  account  to  Koch  of  the 
Reichsbank’s  “dislike?’  for  a  “real”  sale  to  Plaintiffs 
(R.  1154),  reveals  that  Hollender  knew  that  the  sale  to 
them  had  to  be  real.  Pltf.  Br.  26.  See  also  p.  30,  infra. 

4)  Defendant  dismisses  the  long  record  of  hostility 
between  Plaintiffs  and  the  Germans,  which  makes  German 

21  Courts  are  to  “prefer”  an  “honest  and  legitimate  source”  as 
the  “ motive  *  *  *  of  the  act”.  United  States  v.  Arredondo,  6  Pet. 
691,  716.  “Fraud  cannot  be  inferred  *  *  *  from  facts  *  *  *  con¬ 
sistent  with  an  honest  purpose.”  Bndd  v.  Comm’r.  of  Internal 
Revenue,  43  F.  (2d)  509,  513  (C.  A.  3d).  A  dishonest  and  fraudu¬ 
lent  “intent”  cannot  be  inferred  from  honest  and  businesslike  mo¬ 
tives.  Magg  V.  Miller,  54  App.  D.  C.  226,  296  Fed.  973,  979. 
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use  of  Plaintiffs  as  criminal  accomplices  altogether  im¬ 
probable,  Pltf.  Br.  23,  24,  34-37,  38,  44,  50-51,  by  the 
assertion  that  the  Germans’  distrust  of  Plaintiffs  goes 
“only  to  the  weight  of  the  evidence  of  ‘cloaking.’  ”  Def. 
Br.  61.  Let  us  “weigh”  it.  Not  alone  is  it  improbable, 
as  Mr.  Justice  Jackson  indicated,  that  men  will  conspire 
with  those  whom  they  distrust,  quoted  Pltf.  Br.  23,  but 
here  the  Germans  were  especially  alive  to  the  need  of 
employing  “reliable  dummies,”  quoted  Pltf.  Br.  95. 
The  Nazis  in  fact  demanded  an  investigation  for  “re¬ 
liability”  of  a  “cloak”  as  a  prerequisite  to  authorization 
of  a  cloaking  scheme.  Id.  at  fn.  15.  But,  says  Defendant, 

“if  the  Germans  trusted  the  Plaintiffs  sufficiently  to 
enter  into  an  agreed  sham  transaction  with  them,  as 
the  District  Court  found  they  did,  that  is  enough.” 
Def.  Br.  61. 

Again  this  begs  the  question  and  ignores  the  contempo¬ 
rary  documents  which  show  that  Hollender  was  “forced” 
to  “sacrifice”  shares  to  Plaintiffs  to  prevent  a  boyc-ott 
explosion,  and  that  both  the  Reichsbank  and  Hollender 
clearly  recognized  the  sale  to  Plaintiffs  as  “real.”  Pltf. 
Br.  49-50,  26. 

5)  Defendant  asserts  that 

“it  passes  reason  to  believe  that  the  parties  intended 
a  ‘cloaked’  transfer  of  255  shares  to  Ward,  Koch  and 
Stevenson,  and  a  simultaneous  bona  fide  transfer  of 
102  shares  to  the  Plaintiffs  and  Fred  Basch,  both 
sets  of  shares  being  subject  to  the  same  options  and 
the  same  escrows,  and  the  options  and  the  escrows 
being  sham  for  Ward,  Koch,  and  Stevenson,  and 
bona  fide  and  real  for  Plaintiffs. 

Nothing  in  the  conduct  of  the  parties  suggests  such 
distinctions  [sic.]  between  the  ‘optioned’  shares  of 
the  Plaintiffs  and  those  of  their  associates.  It  is 
unbelievable  that  Ward,  Stevenson,  Mahler,  and 
Koch  engaged  in  an  agreement  to  cloak  and  that  the 
Plaintiffs  remained  ignorant  of  it.  All  the  inferences 
are  to  the  contrary.”  Def.  Br.  62. 
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We  have  shown  that  the  repurchase  option,  cross  option 
and  escrow  were  all  too  “real”  to  Plaintiffs.  Supra 
pp.  21-22.  Defendant’s  own  conduct  confesses  that  the  doc¬ 
uments  could  be  “real”  for  one  purpose  if  not  for  an¬ 
other.  The  25%  free  shares  held  by  Plaintiffs  were  both 
subject  to  the  cross-options  and  escrow.  Def.  Br.  35. 
If  they  are  evidence  of  a  “sham”  transfer  why  were  not 
the  25%  vested?  Moreover,  the  Germans  themselves  left 
written  records  that  the  documents  meant  one  thing  for 
the  51%  group  and  quite  another  for  Plaintiffs,  that  the 
transfer  to  Plaintiffs  was  “ bena  fide”  whatever  the 
nature  of  the  transfer  to  the  51%.  Hollender  reported 
to  Koch  that  the 

“Reichsbank  does  not  like  that  proposition  with 
Fred,  Paul  and  Ernest,  almost  50%  real  sharehold¬ 
ers.”  R.  1154,  discussed  Pltf.  Br.  26. 

He  also  wrote  Mahler  that 

“you,  Ward  and  Koch  will  be  investigated  as  to 
whether  you  would  represent  the  German  interests  vn 
every  way  .”  R.  1159,  discussed  Pltf.  Br.  26. 

Defendant  shuts  his  eye  to  such  damning  facts;  he  pits 
wdld  surmise  that  Plaintiffs  must  have  known  of  a  Ward- 
Koch  “agreement  to  cloak”  against  the  deposition  testi¬ 
mony  that  German  plans  respecting  disposition  of  the 
Basch-Althor  shares  were  never  revealed  to  Plaintiffs, 
Pltf.  Br.  27-28. 

5)  From  the  fact  that  the  shareholders  consulted  in 
preparing  reports  to  the  Treasury  in  1942  stating  that 
there  was  no  German  interest  in  the  company,  Defendant 
concludes  that 

“such  concert  of  action  in  1942  would  have  been  un¬ 
thinkable  if  there  had  not  been  a  similar  concert  of 
purpose  and  ends  at  Trenton  in  1939  and  since 22  that 
conference.”  Def.  Br.  63. 


22  The  alleged  “concert”  “since”  Trenton  is  belied  by  the  private, 
contemporaneous  51%  correspondence  showing  a  plan  to  load  the 
entire  price  of  the  repurchase  option  termination  on  Plaintiffs, 
Pltf.  Br.  81,  and  showing  Mahler’s  reluctance  to  terminate  lest 


26 


Defendant  nowhere  comments  on  the  basic  rule  that 
equivocal  facts  in  a  “fraud”  case  must  be  resolved  in 
favor  of  an  honest  purpose.  Pltf.  Br.  109-111.  Plain¬ 
tiffs  knew  that  the  shares  bought  by  them  were  subject 
to  agreements  that  included  the  51%.  The  report  re¬ 
quired  by  Treasury  in  1942,  came  three  years  after  the 
February,  1939,  sale.  What  was  more  natural  than  for 
fellow  shareholders,  for  the  most  part  also  directors,  to 
consult  respecting  events  necessarily  dimmed  by  the 
passage  of  time  which  threatened  the  interests  of  all. 

6)  Defendant  makes  much  ado  about  “concealment” 
from  Julian  Basch  of  the  Trenton  details.  Def.  Br.  63, 
41.  Julian,  38  years  old  in  1951,  R.  770,  was  only  26 
years  old  in  1939,  and  employed  as  a  salesman,  Def.  Br. 
63.22* 

There  was  no  occasion  later  to  rehash  details  of  a  trans¬ 
action  that  had  been  completely  closed  in  1940-1941. 
Again  Defendant  reads  guilt  into  equivocal  facts  when 
the  law  “presumes”  that  Plaintiffs  “acted  honestly.” 
Pltf.  Br.  110. 

7)  Defendant  asserts  that  Plaintiffs  obtained  the 
“free”  25%  “as  payment  for  their  cooperation  in  con¬ 
cealing  the  continued  Thorer  ownership  of  the  other  375 
shares.”  The  “price  of  $200  a  share  for  the  125,” 23 

Plaintiffs  interest  be  “enlarged.”  Id.  at  81-82.  A  “concert”  “since” 
is  also  belied  by  the  resistance  of  Koch  to  termination  of  the  cross¬ 
options  lest  the  51%  lose  control  to  Plaintiffs.  Id.  at  100. 

Defendant’s  statement  that  “the  parties  seem  to  have  done  every¬ 
thing  they  could  to  conceal  the  Thorer  connection”  at  the  time  of 
the  Trenton  sale,  Def.  Br.  59,  fn.  43,  is  met  in  Pltf.  Br.  74-76; 
see  fn.  68,  at  p.  76. 

::a  The  insignificance  of  Vort’s  failure  to  confide  the  details  of 
the  business  to  Julian  is  pointed  up  by  the  fact  that  prior  to  Tren¬ 
ton  Vort  never  spoke  to  Ernest,  who  became  one  of  the  triumvi¬ 
rate,  about  acquisition  of  the  shares  because  Ernest 

“at  that  time  was  an  assistant  to  Fred  Basch,  and  he  wasn’t 
a  senior,  as  we  put  it.  We  were  the  two  main  operators,  as 
it  were,  of  the  company.”  R.  537. 

23  Here,  too.  Defendant  jettisons  an  indefensible  finding — that 
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says  Defendant,  “is  im  itself  evidence  that  there  were 
‘strings’  on  the  transaction.”  Def.  Br.  63-64.  As  usual, 
Defendant  ignores  all  the  evidence  that  Hollender  was 
“forced”  to  sell  these  shares  at  a  “sacrifice”  in  order 
to  retain  the  indispensable  management  and  avoid  a 
breach  that  would  lead  to  disclosure  to  the  Boycott  Com¬ 
mittee  of  then  existing  German  ownership  and  therefore 
ruin.  Pltf.  Br.  49-50,  72,  78. 

8)  Defendant  points  to  the  fact  that  “Klein  got  only 
‘optioned’  shares  like  Ward  and  Koch”  as  a  “defect”  in 
our  argument  that  whatever  the  nature  of  Ward’s  and 
Koch’s  title,  the  Plaintiffs  acquired  both  their  “optioned” 
and  “free”  shares  in  good  faith.  Def.  Br.  62.  Klein  got 
“optioned”  shares  because  Vort  and  Basch  allocated  to 
him  a  portion  of  the  “optioned”  shares  allotted  to  them. 
R.  208,  239,  335,  373,  538. 

IV.  The  Repurchase  Option  Was  Cancelled  in  1940 

Instead  of  meeting  our  argument  based  on  the  con¬ 
temporary  documents,  Defendant  once  again  weaves  a 
fabric  of  factual  distortion  and  unfounded  speculation. 

1)  “*  •  •  by  the  latter  part  of  1940,  Vort  and 

his  associates  had  begun  to  fear  that  they  [freezing 
controls]  would  be  extended  to  Germany  (App.  608, 
610).  *  *  *  so  did  their  fear  of  war  [increase],  and 
Ward  advised  them  that  the  Alien  Property  Cus¬ 
todian  would  seize  the  option  (App.  328,  357-358, 
360).”  Def.  Br.  41. 


Plaintiffs  paid  even  for  the  unvested  “free”  shares  with  German 
money,  Pltf.  Br.  54,  saying 

“If  they  paid  for  the  125  shares  out  of  the  percentage 
bonuses'  they  had  received  under  their  employment  contracts 
and  had  left  on  deposit  with  the  company  *  *  *”  Def.  Br.  64, 
fn.  47. 

Since  Defendant  states  that 

“All  of  the  money  paid  for  the  shares  transferred  at  Trenton 
came  initially  from  Herman  Basch  &  Co.,  Inc.”  Id.  at  37, 
it  follows  that  Plaintiffs  must  have  paid  for  the  “free”  and  un¬ 
vested  shares  with  their  own  moneys,  the  “percentage”  bonuses, 
Pltf.  Br.  58,  and  that  the  trial  judge  erred  in  finding  that  this 
payment  was  made  with  German  moneys. 
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We  begin  with  “their”  fear  of  wrar  and  Ward’s  advice 
to  “them”  of  potential  seizure.  The  citations  to  R.  328, 
357-358  show  Ward’s  advice  to  Hollender  and  Stevenson 
respectively  that  the  option  would  be  seized  in  the  event 
of  war.  The  R.  360  citation  is  to  Ward’s  testimony  that 
there 

“was  quite  an  argument  *  *  *  whether  or  not  the 
holders  of  the  25 %  free  of  option  would  contribute 
anything,  and  they  didn’t  think  they  should.” 24 

Ward  argued  that  if  the  United  States  entered  the  war 
and  seized  the  option,  the  “free”  shares  would  also  be 
hurt,  and  therefore  they  too  should  make  a  contribution. 
R.  360.  Defendant  has  himself  explained  why  Plaintiffs 
were  w*on  over  to  payment  on  the  “free”  shares. 

“Seizure  by  the  Government  [of  the  option]  would 
discredit  the  story  that  there  was  no  German  interest 
in  the  company.”  Def.  Br.  41. 

Then  the  Boycott  Committee  and  Jewish  fur  trade  would 
retaliate  for  the  prior  misrepresentations,  the  business 
would  be  destroyed  and  with  it  the  “free”  shares  as  wTell. 
The  possible  “seizure”  was  first  mentioned,  therefore, 
not  to  induce  Plaintiffs  to  agree  to  cancellation,  but  to 
overcome  the  “disagreement”  about  the  “contribution” 
on  the  “free”  shares,  R.  360.”  Instead  of  being  “fear¬ 
ful”  of  “freezing  control,”  Defendant’s  citation  to  “App. 
608,  610”  shows  that  Vort  welcomed  the  possibility  as 

“a  good  opportunity  for  us  to  make  a  very  beneficial 


•*  Thus  the  first  evidence  that  potential  seizure  was  discussed 
with  Plaintiffs  is  placed  in  December,  1940,  after  Koch,  Ward  and 
Hollender  had  discarded  one  scheme  after  another  to  keep  the  op¬ 
tion  alive  so  as  to  keep  Plaintiffs  shares  bound.  Infra,  p.  30. 
Pltf.  Br.  81,  82. 

25  For  this  reason,  Defendant's  statement  that  “Vort  persuaded 
Fred  Basch  and  Ernest  Nauen  that  the  free  shares  would  also 
benefit  by  removal  of  the  option,”  Def.  Br.  47,  is  a  half-truth.  Only 
after  putting  up  an  “awful  kick”  were  Plaintiffs  won  over,  Pltf. 
Br.  85,  and  then  Vort  “persuaded”  Ernest  and  Fred  to  agree  to 
the  enforced  “contribution”  on  the  free  shares. 
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arrangement  to  eliminate  that  repurchase  right.” 
R.  608. 

2)  There  was  a  more  pressing  reason  that  led  Hol- 
lender  to  terminate  the  option.  He  was 

“under  constant  pressure  from  the  German  govern¬ 
ment  to  bring  foreign  exchange  into  Germany.’ ’  Def. 
Br.  42. 

Ward  and  Koch  advised  him  that 

“ Previously  remitted  all  that  is  dice  stop  Further 
remittances  can  be  made  only  *  *  *for  sate  option.” 
R.  1262,  quoted  Def.  Br.  42. 

Koch  wrote  Ward 

“Apparently  now  he  [Hollender]  needs  $70,000  in¬ 
stead  of  the  original  $30,000  and  then  $40,000.  #  •  * 
In  regard  to  the  option,  I  don’t  see  how  we  can 
work  it  out  if  Paul  [Hollender]  is  going  to  ■ ask  for 
a  price  as  high  as  $40,000.”  R.  1263,  quoted  Def. 
Br.  44. 

Parenthetically,  the  last  sentence  is  inexplicable  if  the 
shareholders  were  planning  to  use  “ Hollender ’s  money;” 
it  makes  sense  only  if  the  Plaintiffs  were  paying  with 
their  own  money. 

As  a  prelude  to  the  above  quotations,  Defendant  says 

“Koch  was  particularly  distressed  about  the  pros¬ 
pect  of  “freezing”  regulation.  Def.  Br.  44. 

“Ward  echoed  Koch’s  fears,”  says  Defendant,  and  wrote 
Koch  about  a 

“rumor  that  at  some  time  in  the  future  all  funds 
owned  by  Germany  in  this  country  will  be  frozen,  in 
which  event  we  could  not,  of  course  legally  make  a 
remittance  *  *  Quoted  Def.  Br.  44-45. 

Thus,  by  Defendant’s  own  testimony,  Koch’s  “distress 
about  the  prospect  of  freezing  regulations”  was  tied  down 
by  the  contemporary  documents  to  Hollender’s  need  for 
money  and  the  necessity  to  sell  the  option  and  remit  the 
proceeds  before  “remittances”  were  prevented.  De- 
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fendant’s  statement  that  the  cancellation  was  due  to  “the 
desire  of  the  parties  to  escape  expected  requirements  for 
reporting  foreign  assets,”  Def.  Br.  50,  is  therefore  at 
war  with  the  facts. 

3)  On  December  8th,  Hollender  insisted  that 

“cancel  option  provided  25%  pay  book  value  less 
15%  and  24 %  benight  by  friends  *  •  •  perhaps  with 
help  of  loan  on  51%  *  *  V*  R.  1264,  quoted  Def. 
Br.  45.26 

Defendant  labels  this  a  “confused”  cable.26*  Let  us 
focus  on  the  quite  clear  instruction  that  the  “friends,” 
i.  e.,  the  51%  group,  R.  1103,  should  buy  Plaintiffs’  24 % 
with  the  help  of  a  loan  secured  by  a  pledge  of  the  51% 
shares.  The  instruction  to  Ward  to  buy  the  24%  shares 
shows  that  the  Trenton  sale  of  these  optioned  shares 
was  real,  not  sham.  This  cable  confirms  again  that 
Hollender  had  no  agreement  with  Plaintiffs  beyond  the 
option,  for  he  insists  upon  recapture  of  the  optioned 
shares  if  the  option  is  cancelled.  And  it  shows  that 
Plaintiffs  could  not  yet  have  been  informed  of  a  cancella¬ 
tion  on  their  shares  for  which  Hollender  was  not  yet 
prepared. 

2,;  An  unseeing:  juxtaposition  by  Defendant  is  noteworthy.  He 
quotes  Hollender’s  cable  to  Koch 

“we  are  ready  to  sell  you  George  [Ward]  Jimmy  [Stevenson] 
our  option,”  Def.  Br.  45, 

plainly  indicating  a  desire  to  keep  the  Plaintiffs’  shares  in  thrall 
which  could  not  have  been  communicated  to  them.  Defendant  then 
states 

“Probably  Vort,  Fred  Basch,  and  Ernest  Nauen  had  already 
been  advised  of  the  danger  *  *  Ibid. 

2C*The  “confusion”  arises  from  Ward’s  reply  (R.  1265,  quoted 
Def.  Br.  46) :  “Your  option  covers  only  75%  remaining  25%  is 
free  *  *  *”  Thereby  Ward  missed  Hollender’s  keen  grasp  of  his 
leverage  over  Plaintiffs  in  that  discovery  of  the  option  by  the  Boy¬ 
cott  Committee  would  destroy  the  value  of  both  the  free  and  op¬ 
tioned  shares.  Hence  Hollender  asked  as  the  price  of  cancellation 
that  Plaintiffs  add  to  the  “bargain  price”  for  the  free  shares  (cf. 
Def.  Br.  64,  fn.  48)  and  resell  the  24%  to  the  Ward  group. 
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Ward  attempted  to  reassure  Hollender: 

“present  distribution  of  shares  will  not  be  changed 
by  cancellation  *  *  •”  R.  1265,  quoted  Def.  Br.  46. 

Defendant  comments: 

“If  Hollender’s  interest  in  the  stock  of  Althor  was 
limited  to  the  Thorer  option  it  is  difficult  to  see  why 
Ward  should  bother  to  advise  him  that  the  distri¬ 
bution  of  the  shares  would  not  be  changed.”  Ibid. 

The  “why”  is  simple.  If  the  51%  were  acting  in  Hol¬ 
lender’s  interest,  as  the  Court  found,  R.  81,  the  51% 
would  yet  remain  in  control  even  though  the  cancellation 
irrevocably  freed  the  24%.  The  51-49  “distribution” 
would  be  “unchanged.”  The  reassurance  was  necessary 
precisely  because  Hollender  and  all  concerned  knew  that 
cancellation  spelled  a  real  “release”  of  the  24%. 

4)  We  challenged  Defendant  to  support  the  exploded 
finding  that  the  cancellation  price  included  $40,000 
hidden  by  Hollender  from  the  Nazis  in  Basch  and  a 
$9,000  item  similarly  concealed.  Pltf.  Br.  90.  Now  De¬ 
fendant  admits  that  Hollender’s  cable  “references  •  #  * 
to  $9,000  *  #  *  are  obscure,”  Def.  Br.  47,  scarcely  a 
safe  prop  for  a  crucial  finding.  He  would  give  it  a 
“sensible  meaning”  in  reliance  on  Mahler’s  suggestion 
that 

“there  was  some  money  which  they  [Hollender] 
claimed  we  [Thorer  &  Hollender]  or  Basch  had 
•  •  Ibid. 

Again  not  a  word  about  Mahler’s  correction  of  this  very 
testimony  after  checking  the  Thorer  &  Hollender  books. 
Pltf.  Br.  89-90. 

5)  Defendant  has  no  stomach  for  the  trial  court’s 
finding  that  Plaintiffs  “were  supposed  to  have  paid”  for 
the  cancellation  a  price  measured  both  by  their  free 
and  optioned  shares.  Pltf.  Br.  84-85.  Instead  he  ad¬ 
mits  that 

■ 

“it  was  agreed  that  the  cost  should  be  spread  over 
all  the  shares.”  Def.  Br.  47 ;  see  also  Id.  at  64,  fn.  47. 
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He  likewise  agrees  that  Ward,  for  example,  paid  $128  a 
share,  whereas  Ernest  “for  each  optioned  share  paid 
$261.”  Def.  Br.  48.  By  the  same  formula,  Vort  and 
Fred  paid  $292  per  share.  Pltf.  Br.  85.27  To  our  demon¬ 
stration  that  this  great  disparity  in  cancellation  price 
between  the  51%  and  Plaintiffs  shows  both  that  Plaintiffs 
were  using  their  own  money  and  that  they  were  being 
bled  as  the  price  of  a  real  “release”  of  the  shares  to 
them,  Pltf.  Br.  85-86,  Defendant  replies  that  the 

“real  usefulness  [of  these  variations  in  price]  is  to 
establish  the  unreality  of  the  transaction.”  Def. 
Br.  48. 

For  this  wishful  thinking.  Defendant  elsewhere  substi¬ 
tutes  a  thoroughly  realistic  explanation: 

“The  bargain  price  for  the  125  shares  [$200  a  share 
for  the  “free”  shares  at  Trenton]  may  well  explain 
why  in  1940  the  plaintiffs  paid  for  the  cancellation 
of  the  Thorer  option  on  a  basis  measured  by  their 
“free”  shares  as  well  as  the  “optioned”  ones.  #  • 

it  must  have  seemed  not  unfair  to  the  parties  that 
those  who  had  been  permitted  to  buy  $500  shares 
for  $200  should  make,  an  additional  contribution-.” 
Def.  Br.  64,  fn.  48. 

In  making  an  “additional  contribution”  for  reasons  of 
“fairness,”  Plaintiffs  were  patently  using  their  own ,  not 
German,  moneys.  Since  the  “additional  contribution” 
was  paid  from  plaintiffs’  share  of  the  $63,000  dividend, 
it  follows  that  this  share  was  not  German. 

Plaintiffs  had  the  whip  hand.  Hollender  needed  money, 
he  had  to  salvage  a  foundering  option.  They  haggled  at 


27  In  light  of  Defendants  concession,  his  statement  that 

“The  $200  Trenton  price,  plus  $126,  made  $326  a  share,” 
Def.  Br.  48, 

is  wrong  as  applied  to  Plaintiffs.  For  the  optioned  shares  Fred 
and  Vort  paid  $200  at  Trenton  plus  $292  in  1940  or  $492  per 
share,  whereas  Ernest  paid  $461  a  share  for  “$500  shares,”  supra. 
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arm’s  length  and  a  price  so  set  is  not  open  to  question.28 

Finally,  genuine  transfers  of  property,  even  if 

“made  in  contemplation  of  war  and  for  the  specific 
purpose  of  avoiding  its  normal  consequences,  are 
valid” 
if 

“the  transfer  be  in  every  respect  finally  consummated 
without  thought  of  subsequent  modification.”  Stand¬ 
ard  Oil  Co.  v.  Markham,  64  F.  Supp.  656,  664  (  S.  D. 
N.  Y.);  Magg  v.  Miller,  54  App.  D.  C.  226,  296  Fed. 
973,  979.29 

6)  Defendant’s  studied  omission  to  answer  our  key 
questions  is  in  itself  a  confession  of  failure : 

a)  Why  did  Plaintiffs  resist  an  exaction  based  on 
their  “free”  shares  if  they  were  using  German  money 
to  pay  for  the  1940  cancellation? 

b)  Why  should  Hollender  and  the  51%  insist  on  the 
exaction  if  all  the  money  came  out  of  Hollender ’s  pocket? 

c)  Why  did  Koch  suggest  that  cancellation  be  traded 
with  Plaintiffs  for  continuance  of  the  Thorer  &  Hollender 
rebate  if  they  were  using  Hollender’s  money? 

d)  Why  did  Hollender  insist  to  the  last  minute  that 
the  option  be  sold  only  to  Ward  and  Koch,  not  “re¬ 
leased”  to  Plaintiffs?  The  answers  are  not  “obscure,” 

28  As  Ward  wrote  Koch,  November  20,  1940,  R.  1262 : 

“I  don’t  know  what  good  this  option  is  anyway.  Under  exist¬ 
ing  circumstances  it  could  never  be  exercised  because  there 
wouldn’t  be  any  business.” 

Vort  had  already  said  this  at  Trenton.  Supra,  p.  21.  And  this 
is  why  Koch  wrote  Ward  on  November  25,  1940: 

“I  don’t  see  how  we  can  work  it  out  if  Paul  is  going  to  ask 
a  price  as  high  as  $40,000.” 

29  So,  a  gift  by  a  German  to  his  American  brother  in  contempla¬ 
tion  of  war  was  held  good  against  the  Custodian  in  Miller  v.  Herz- 
feld,  4  F.  (2d)  355  (C.  A.  3d).  Here  Plaintiffs  paid  for  the  can¬ 
cellation  after  prolonged  and  acrimonious  discussion.  They  paid 
2i/2  times  as  much  as  the  51%  group,  and  there  is  no  proof  of  any 
agreement  by  them  for  any  kind  of  “subsequent  modification.” 
To  the  contrary,  the  contemporary  documents  show  persistent, 
never-ending  distrust  of  Plaintiffs  by  the  Germans  which  pre¬ 
cludes  an  inference  of  such  oral  agreement. 
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not  “confused” — they  are  that  Plaintiffs  paid  for  the  can¬ 
cellation  with  their  own  money  and  were  then  as  alwravs 
excluded  from  the  Hollender  councils  and  schemes. 

V.  Termination  of  the  Cross  Options  and  Escrow 

1)  According  to  Defendant: 

“It  seems  likely  that  the  real  reason  for  the  cancella¬ 
tion  was  the  same  desire  to  escape  expected  require¬ 
ments  for  reporting  foreign  assets  which  had  just 
led  them  to  cancel  the  Thorer  option  in  December.” 
Def.  Br.  50. 

The  contemporary  documents  show  that  the  “real  reason” 
for  termination  of  the  cross-options  w*as  Vort’s  insistence 
on  replacing  the  old  cross-options,  w’hich  perpetuated  the 
51%  control,  by  new  cross-options  that  w’ould  enable  him 
to  get  control.  Pltf.  Br.  98-99.  Koch  resisted,  writing 
“Where  would  we  be  if  the  management  group  got  con¬ 
trol,”  R.  1137,  quoted  id.  at  100,  and  “reluctantly  agreed 
to  terminate  the  old  options”  on  the  ground  that  the  pro¬ 
posed  “new  ones  *  *  *  would  be  worse  than  no  option  at 
all.”  R.  1138,  quoted  ibid.  These  contemporary,  docu¬ 
ment-ary  facts  receive  no  comment  from  Defendant. 

2)  Defendant  insists  that  Ward’s  letter  to  Koch  of 
June  20,  1941,  R.  1269,  show’s  that  Plaintiffs 

“had  the  reporting  requirements  in  mind  when  they 
were  discussing  the  cancellation  of  the  cross-options.” 
Def.  Br.  50,  fn.  35. 

As  usual  Defendant  ignores  our  demonstration  to  the  con¬ 
trary.  Pltf.  Br.  102,  fn.  90.  In  the  cited  letter,  Ward 
refers  to  the  freezing  control  and  states  that 

“you  will  recall  that  on  January  1,  1940  there  was 
outstanding  an  option  given  by  each  of  the  Althor 
shareholders  to  repurchase  their  shares.  •  •  •  I  am 
glad  to  say  this  option  was  purchased  •  #  •  on  De¬ 
cember  13,' 1940  *  *  *. 

“In  order,  howrever,  to  comply  with  the  provisions  of 
the  Executive  Order  it  will  be  necessary  for  all  of  the 
stockholders  •  *  *  to  make  a  report  showing  this 
interest  as  of  January  1,  1940,  and  explaining  the 
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purchase  of  such  option  in  December  of  the  same 
year.”  (R.  1270.SO 

Not  a  word  in  the  letter  to  his  confidant,  Koch,  about  the 
applicability  of  the  executive  order  to  the  cross-options 
though  Ward  explicitly  advised  him  of  the  need  to  report 
the  repurchase  option.  Far  from  suggesting  that  the 
cross-options  be  terminated  in  order  to  evade  a  “freez¬ 
ing”  report,  Ward  related  that  at  the  meeting 

“It  was  tentatively  agreed  we  would  write  new  cross¬ 
options  based  on  the  same  terms  as  the  old  cross¬ 
options  •  •  \”  R.  1269. 

The  fact  that  revision  of  the  cross-options  was  then  agreed 
on  shows  that  there  was  no  thought  of  termination  to 
avoid  freezing  control.  When  termination  came,  it  was 
because  Koch  could  not  accept  the  possibility  that  control 
might  he  lost  to  Vort  under  the  proposed  new  cross¬ 
options.  Pltf.  Br.  97-101. 

3)  “The  Plaintiffs  suggest  that  this  cancellation 
was  a  step  in  their  bona  fide  attempts  to  get  control 
of  the  company.  But  they  actually  did  not  acquire 
any  additional  shares  in  the  company  until  1943  and 
they  claim  they  did  so  then  under  pressure  from  the 
Government3011  (App.  414,  415,  438),  which  wanted  to 
oust  the  former  attorneys  for  the  Thorer  interests 
and  Hollender’s  cousin.”  Def.  Br.  50. 

If  Plaintiffs  did  not  acquire  any  shares  until  1943  it  was 
simply  because  the  51%  refused  to  sell  Till  pressed  to 
do  so  bv  the  government.  Ward  wrote  Koch  in  1942  that 

30  The  parties  duly  reported  the  repurchase  option  and  its  ter¬ 
mination  to  the  Treasury  in  October,  1941,  R.  1204-1205,  Pltf.  Br. 
96.  If  the  freezing  control  order  applied  to  the  cross-options,  it 
would  have  been  senseless  to  report  only  the  cancelled  repurchase 
option  and  not  the  cancelled  cross-options.  A  report  of  a  second 
cancelled  “interest”  would  have  caused  the  parties  no  harm;  non¬ 
disclosure  of  an  interest  required  to  be  reported  was  a  felony. 

304  Plaintiffs  never  claimed  they  were  compelled  to  purchase  by 
the  government.  Defendant’s  citations  show  that  the  sellers,  i.e., 
the  “former  attorneys  *  *  *  and  Hollender’s  cousin”  were  under 
government  pressure  to  sell. 
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he  was  “unalterably  opposed”  to  a  shift  of  control  to 
Vort.  R.  1137-1138.  Defendant’s  own  citation,  R.  438, 
refers  to  a  letter  from  Koch  to  Ward  in  October,  1942, 
stating  that 

“Paul  [Vort]  wants  some  way  worked  out  whereby 
he  and  Fred  will  have  a  majority  of  the  stock  *  *  31 

Koch  saw  “no  reason  why  we  should  accede  to  their 
wishes.”  R.  438,  1142. 

The  test  of  Plaintiffs’  bona  fide  attempt  to  gain  control 
is  not  whether  it  succeeded,  but,  as  the  contemporary 
documents  demonstrate,  that  they  made  a  real  all-out 
try. 

4)  In  the  court  below.  Defendant  on  summation  charged 
that  the  cancellation  of  the  cross-options 

“was  designed  to  avoid  *  *  #  the  necessity  for  Treas¬ 
ury  Department  reports  in  October,  1941.”  Transcript 
3595  (unprinted).  See  also  id.  at  3554. 

Now  Defendant  concedes  that 

“the  reporting  requirements  of  Treasury  were  am¬ 
biguous  *  *  Def.  Br.  50. 

We  have  demonstrated  that  the  regulations  did  not,  in 
fact,  require  a  report  of  the  American  cross-option  inter¬ 
ests.  Pltf.  Br.  96-97.  Even  if  they  were  only  “ambigu¬ 
ous,”  the  finding  that  the  termination  was  a  “continuation 
of  the  fraudulent  concealment”  “when  the  stockholders 
were  compelled  to  file  affidavits  [i.e.,  reports]”  is  shat¬ 
tered.  Id.  at  96.  Moreover,  since  it  is  not  a  crime  to 
violate  an  ambiguous  regulation,  M.  Kraus  and  Bros.  v. 
United  States,  327  IT.  S.  614,  621,  a  finding  of  fraud  can 
scarcely  be  based  upon  action  to  evade  such  a  regulation.32 

S1  Ward  said  “everytime  I  would  see  Mr.  Vort,  he  wanted  to  buy 
my  shares.”  R.  330.  In  1947,  as  in  1943,  said  Ward: 

"It  was  pretty  much  the  same.  They  wanted  to  buy  it.  Mr. 
Vort  was  very  anxious  to  buy  it.”  R.  329-330. 

32  Compare  United  States  v.  Leiner,  143  F.  (2d)  298,  300-301 
(C.  A.  2d). 
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5)  To  our  argument  that  the  pre-dating  of  the  cancella¬ 
tion  was  patently  not  fraudulent  because  the  agreement 
itself  recited  that  it  was  “dated  as  of  January  2,  1941,’  ’ 
Pltf.  Br.  101-102,  Defendant  responds  by  the  now-sequitur 
that  Julian  Basch  “was  kept  in  ignorance  of  the  transac¬ 
tion,33  which  “ would  seem  to  refute  Plaintiff’s  argument.” 
Def.  Br.  49-50.  Julian’s  ignorance  cannot  transform  the 
full  disclosure  of  the  “pre-dating”  into  a  fraud.  Nor  does 
Defendant  answer  our  argument  that  a  pre-dating  to  avoid 
reporting  requirements  required  a  date  fixed  prior  to 
June ,  1940,  as  Ward  well  knew,  supra,  p.  34.  The  Janu¬ 
ary  2,  1941,  date  could  not  escape  the  reporting  require¬ 
ment.  Pltf.  Br.  102.  Parties  who  predate  documents  to 
avoid  statutory  reporting  requirements  with  knowledge  of 
the  date  to  be  circumvented  do  not  deliberately  select  a 
date  that  will  fail  of  its  purpose. 

VI.  The  Prejudicial  Rulings  on  Evidence 

1 )  It  needs  no  argument  that  declarations  of  co-con¬ 
spirators  are  admissible  against  conspirators.  Nor  is 
elaborate  citation  required  to  show  that  those  who 

“ associate  themselves  together  in  the  prosecution  of  a 
common  plan ”  Def.  Br.  66. 

are  conspirators.  But  the  Court  will  vainly  look  in  De¬ 
fendant’s  brief  for  documentation  of  the  findings  that 
Plaintiffs  “associated  themselves  in  a  common  plan”  to 
conceal  German  property  from  the  United  States.  There 
was  a  common  purpose  in  concealing  German  ownership 
from  the  Boycott  Committee  before  Trenton  and  in  with¬ 
holding  from  that  Committee  knowledge  of  the  repurchase 
option  after  Trenton  to  avoid  contradicting  the  prior  rep¬ 
resentations  that  the  firm  was  owned  by  the  Basch  estate. 
Plaintiffs  never  entered  into  a  sham  sale  to  mislead  the 
Boycott  Committee,  and  they  were  never  advised  of  any 
‘plan’  to  conceal  from  the  United  States,  Pltf.  Br.  17-18, 
24,  27-28,  41-42.  Hence  the  letters  of  Ward  et  al  were  in- 

33  See  Supra,  p.  26. 
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admissible  against  plaintiffs  because  they  were  not  tied 
into  the  conspiracy. 

To  escape  from  these  facts,  Defendant  now  urges  that 

“If  the  Plaintiffs  agreed  with  Ward,  Stevenson,  and 
the  others,  as  they  admit  they  did,  to  deceive  the  Boy¬ 
cott  Committee 34  in  1937  and  in  January  1939,  then 
that  was  evidence  of  their  readiness  in  February  1939 
and  in  1940,  1941,  and  1942  to  deceive  the  Boycott 
Committee  or  an  Alien  Property  Custodian  or  ‘whom¬ 
ever  it  might  concern.’  ”  Def.  Br.  69. 

This  inference  collapses  on  one  fact:  although  the  option 
and  its  termination  in  1940  were  not  disclosed  to  the  Boy¬ 
cott  Committee  in  order  to  forestall  retaliatory  measures, 
they  were  disclosed  to  the  government  in  a  report  filed 
October,  1941.  Pltf.  Br.  96.  Consequently  “readiness”  to 
“deceive”  the  Committee  can  not  prove  readiness  to  “de¬ 
ceive”  the  United  States. 

2)  Notwithstanding,  Defendant  maintains  the  represen¬ 
tations  made  to  deceive  the  Boycott  Committee  “may  be 
used  to  prove  an  intent  to  deceive”  the  Custodian,  Def. 
Br.  69.  citing  HodgsJcin  v.  United  States ,  279  Fed.  85 
(C.  A.  2d).35  There  was  no  intimation  in  that  case  that 
this  inference  of  “intent”  in  and  of  itself  is  conclusive. 
Instead  it  was  merely  another  thread  in  the  web  of  evi¬ 
dence  which  differs  markedly  from  our  evidence.  In 
the  present  case  any  “inference”  drawn  from  the 
boycott  representations  must  yield  to  the  contemporary 
documents  which  show  that  Plaintiffs  paid  with  their 
own  money  and  were  excluded  from  the  plans  of  the 
Germans  to  conceal  from  the  “enemy.”  Compare  Standard 
Oil  Co.  v.  Markham.  64  F.  Supp.  656  (S.  D.  N.  Y.),  where 

»4  When  we  speak  of  concealment  from  the  Committee  the  time 
is  important.  In  1937  and  January,  1939,  German  ownership  was 
concealed.  In  February,  1939,  the  Germans  were  ousted,  so  far  as 
Plaintiffs  knew,  and  retained  only  an  option.  The  option  was 
concealed  from  the  Boycott  Committee  thereafter  despite  its  dis¬ 
closure  to  the  government. 

31  The  case  is  distinguished  in  Matheson  v.  Hicks,  10  F.  (2d) 
872,  882-883  (E.D.N.Y.) 
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the  court  rejected  the  inference  that  because  claimant 
cloaked  some  shares  he  cloaked  others. 

3)  Defendant  argues  that  Plaintiffs  agreement  to  con¬ 
ceal  from  the  Boycott  Committee 

“became  a  conspiracy  when  they  joined  with  their 
associates  in  making  false  representations  to  the  Gov¬ 
ernment  in  1942.”  Def.  Br.  67. 

Again  this  begs  the  question,  the  erroneous  assumption 
being  that  the  representations  were  false  because  the  Ger¬ 
mans  retained  ownership.  At  Trenton  Plaintiffs  bought 
25%  of  their  shares  free  and  clear;  the  remainder  were 
purchased  subject  to  a  repurchase  option  which  Vort  said 
at  Trenton  could  never  be  exercised.  Def.  Br.  33;  supra, 
p.  21.  The  option  was  terminated  for  all  purposes  in 
December,  1940,  in  a  transaction  which  was  bona  fide  as 
far  as  Plaintiffs  were  concerned.  Supra  29-33.  Consequent¬ 
ly  when  Plaintiffs  represented  in  1942  to  Treasury  that 
they  were  the  owners  they  were  reporting  the  facts.  They 
had  no  notice  that  their  “associates”  were,  unlike  them¬ 
selves,  not  the  owners.  Tt  follows  that  “joining”  in  these 
1942  reports  is  no  evidence  of  conspiracy. 

4)  Defendant  insists  that 

“most  of  the  letters  and  cables  discussed  earlier, 
which  deal  'with  the  genesis  of  the  cloaking  of  Basch, 
concern  the  affairs  of  that  company,  and  only  men¬ 
tion  Thorer  and  Hollender  incidentally.”  Def.  Br.  70. 

Scrutiny  of  the  alleged  cloaking  letters  will  show  that 
but  for  the  exceptions  hereinafter  noted  they  all  deal  with 
Thorer  &  Hollender.  We  have  combed  the  record  and 
find  only  the  following  four  “cloaking”  references  to 
Basch  in  the  “letters  and  cables  discussed”,  R.  1223, 
1226,  1233,  1254-1255. 

Needless  to  say  neither  the  Hollender-Ward-Koeh  let¬ 
ters  nor  their  contents  were  communicated  to  Plaintiffs. 
Pltf.  Br.  27-28. 

The  paucity  of  “cloaking”  evidence  about  Basch  Co.  is 
understandable.  First,  Koch,  the  chief  correspondent, 
knew  practically  nothing  about  Basch  and  the  difficulties 
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of  a  “cloaking”  sale  of  its  shares  until  just  before  Tren¬ 
ton.30  Second,  Mahler  said  that  until  the  late  January, 
1939  crisis,  there  was  no  thought  of  Basch,  the  problem 
was  all  Thorer  and  Hollender.  R.  318.  We  reaffirm  that 
scrutiny  of  the  alleged  cloaking  letters  will  show  that  but 
for  the  exceptions  noted,  they  all  deal  with  Thorer  and 
Hollender.  Since  that  was,  if  anything,  a  “separate” 
conspiracy  in  which  the  trial  judge  found  Plaintiffs  “were 
not  participants”  Def.  Br.  71, 57  the  evidence  thereof  was 
inadmissible.  Pltf.  Br.  107-108. 

Against  this  Defendant  conjures  up  strange  new  doc¬ 
trine,  unsupported  by  even  one  citation:  the  Thorer  & 
Hollender  evidence  of  a  “separate  conspiracy”  is  ad¬ 
missible  because  “Plaintiffs  opened  up  the  evidence  about 
Thorer  and  Hollender.”  Def.  Br.  70.  Let  it  be  assumed, 
arguendo,  that  such  was  the  case.  By  “opening  up” 
the  issue  Plaintiffs  did  not  waive  the  right  to  insist  that 
Defendant  comply  with  the  rules  of  evidence.  So,  for 
example,  a  party  may  not  meet  “opened  up”  matters 
with  hearsay,  privileged  matter,  or  testimony  by  incom¬ 
petent  witnesses 38  No  more  does  a  party  by  “opening 

3fi  As  Koch  wrote  Hollender  on  February  9,  1939,  he  had  “never 
been  familiar  with  the  Basch  and  Co.  affairs,”  R.  1108,  427,  did 
not  know  that  consent  of  the  Basch  estate  to  a  sale  of  Althor 
shares  was  necessary,  R.  428,  didn’t  know  of  the  prior  representa¬ 
tions  of  American  ownership  which  would  have  made  a  sale  to 
Swedes  impossible.  R.  429-430.  Koch  stated  that  his  suggested 
inclusion  of  Basch  in  a  Swedish  sale  did  not  take  these  circum¬ 
stances  into  account,  because  he  was  not  conscious  of  them.  R.  431. 

37  From  the  fact  that  the  “court  found  that  the  Plaintiffs  knew 
of  the  conspiracy  in  regard  to  Thorer  and  Hollender,  but  that  they 
were  not  participants  in  it”  Defendant  concludes  that  the  court 
“handled  the  matter”  in  a  “careful  way”!  Def.  Br.  71.  Even  the 
finding  of  knowledge  was  wrong.  Pltf.  Br.  28-29.  And  “careful” 
handling  required  that  the  Thorer  and  Hollender  “conspiracy” 
evidence  be  barred  altogether  against  the  nonparticipants. 

38  The  law  of  evidence  is  replete  with  instances  where  evidence 
meets  one  requirement  but  is  excluded  because  of  failure  to  meet 
other  tests,  e.g.,  evidence  ordinarily  competent  for  impeachment 
purposes  may  be  excluded  because  of  the  rules  against  unfair  sur¬ 
prise,  undue  prejudice,  and  confusion  of  issues.  3  Wigmore  on 
Evidence  §878  (1940) ;  see  also  §1904. 
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up”  an  issue  waive  the  protection  of  the  fundamental 
safeguard  that  there  must  he  a  tie-in  before  statements 
by  or  conduct  of  alleged  co-conspirators  are  admissible 
against  another.39  “Due  process”  forbids  a  finding  of 
conspiracy  upon  separate  conspiracy  evidence,  Brooks  v. 
United  States,  164  F.  (2d)  142,  143  (C.  A.  5th).  The 

“courts  indulge  every  reasonable  presumption 
against  waiver  of  fundamental  constitutional  rights 
•  •  *”  Johnson  v.  Zer'bst,  304  U.  S.  458,  464;  Smitfh 
v.  United  States,  337  U.  S.  137,  150. 

Since  all  of  the  letters  which  discuss  “cloaking”  save 
four  relate  to  Thorer  &  Hollender,  the  findings  in  great 
part  were  colored  by  the  erroneously  admitted  Thorer 
&  Hollender  evidence  40  none  of  which  was  brought  home 
to  Plaintiffs.  This  was  in  violation  of  the  fundamental 
rule  that 

“guilt  with  us  remains  individual  and  personal,  even 
as  respects  conspiracies.”  Kotteakos  v.  United 
States,  328  XT.  S.  750,  772. 

5)  Other  Erroneous  Rulings  on  Evidence 

a)  In  reply  to  Plaintiffs’  objection  that  the  trial 
court  capriciously  admitted  financial  statements  prepared 
by  a  certified  public  accountant  for  Basch  &  Co.  when 
offered  by  the  government  but  rejected  similar  ones  when 

39  Not  only  are  declarations  of  A  admissible  against  B  only  after 
B's  participation  in  a  conspiracy  has  been  shown,  but,  as  Judge 
Medina  instructed  the  jury  in  United  States  v.  Foster,  9  F.  R.  D. 
367,  368  (S.D.N.Y.) 

“in  considering  whether  or  not  a  particular  Defendant  was 
a  member  of  the  conspiracy,  you  must  do  so  without  regard 
to  and  independently  of  the  statements  and  declarations  of 
others.” 

40  Compare  Koch's  letter  to  Ward,  April  13,  1940,  which  refers 
to  “unscrambling  the  egg”  in  Thorer  and  Hollender  “when  the 
world  is  again  at  peace,  (p.  2),  and  which  the  Defendant  was  at 
pains  to  read  into  the  record.  Transcript  2037-2038  (unprinted). 
See  R.  813.  Note,  too,  the  prejudicial  admission  of  the  settlement 
and  dismissal  with  prejudice  of  a  suit  to  recover  the  Thorer  & 
Hollender  shares.  Pltf.  Br.  68. 
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offered  by  Plaintiffs,  Pltf.  Br.  124,  Defendant  argues  that 
such,  statements  are  hearsay.  Def.  Br.  72.  We  agree. 
But  if  they  were  hearsay  when  offered  by  Plaintiffs  they 
were  no  less  hearsay  when  proferred  by  Defendant; 
there  cannot  be  one  rule  of  evidence  for  the  government 
and  another  for  private  citizens.  Defendant  urges,  how¬ 
ever,  that  the  statements  when  tendered  by  it  were  com¬ 
petent  as  admissions  by  Plaintiffs,  citing  Oliver  v.  Bren¬ 
nan.  292  Fed.  197  (D.  C.  Cal.),  Def.  Br.  72.  But  the 
statements  in  that  case,  not  identified  as  made  by  a  certi¬ 
fied  public  accountant,  were  tendered  by  the  party  against 
whom  they  were  deemed  admissions,  292  Fed.  at  200 : 

‘‘One  who  introduces  documentary  evidence  •  •  • 
vouches  for  its  integrity  and  is  conclusively  bound 
thereby.”  Bamsdall  Refining  Cory.  v.  Bimamwood 
Oil  Co.,  32  F.  Supp.  30S,  313  (E.  D.  Wis.). 

The  financial  statements  here  were  introduced  by  De¬ 
fendant;  they  were  not  made  by  Plaintiffs,  but  by  a  cer¬ 
tified  public  accountant  who  is  by  nature  an  independent 
contractor,  cf.  Rule  13,  Rules  of  Professional  Conduct, 
American  Institute  of  Accountants.  The  Statements  were 
either  totally  inadmissible,  or  were  admissible  when  of¬ 
fered  by  either  party. 

b)  Respecting  the  erroneous  exclusion  of  the  Percus 
addendum  “supplementing  [his]  deposition,”  which  coun¬ 
sel  for  both  sides  had  agreed  he  could  furnish,  Pltf.  Br. 
124-125,  Defendant’s  argument  that  cross-examination  is 
“the  greatest  legal  invention”  Def.  Br.  72,  is  no  answer 
to  our  argument  that  the  right  to  cross-examine  or  to 
object  on  grounds  of  privity  was  waived  when  it  was 
agreed  between  counsel  that  Percus  was  to  “supplement 
[his]  deposition”  by  letter.  Pltf.  Br.  124-125. 

c)  Defendant  would  sustain  the  exclusion  of  the  cor¬ 
respondence  between  Plaintiffs  and  the  Germans  prior  to 
1939,  the  innocuous  nature  of  which  is  in  startling  con¬ 
trast  to  the  “conspiratorial”  correspondence  of  Ward 
et  al,  Pltf.  Br.  127,  on  the  ground  that  it  was  self- 
serving.  Def.  Br.  72.  Notwithstanding  their  “self-serv- 
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ing”  nature,  the  contemporaneous  declarations  of  a  party 
are  admissible  to  prove  his  intention.  Lee  v.  Mitcham, 
69  App.  D.  C.  7,  98  F.  (2d)  298,  301.  See  also  6  Wigmore 
on  Evidence,  §1732,  p.  100  et  seq,  (3d  ed.  1940).  The 
excluded  letters  show  that  there  was  no  “intention”  at 
any  time  to  conspire,  that  the  Germans  used  Plaintiffs 
solely  as  business  technicians. 

d)  Defendant  makes  no  defense  of  the  rulings  at¬ 
tacked  in  our  Points  IX  (3)  and  (4).  Pltf.  Br.  125-127. 
We  take  our  objections  to  those  rulings  to  stand  admitted. 

VII.  Interest  Was  Erroneously  Awarded 

Defendant  sought  interest  on  the  dividends  from  the 
date  of  receipt  but  was  limited  by  the  trial  court  to 
interest  from  the  date  of  vesting.  R.  86,  32.  McGrath 
v.  Manufacturers  Trust  Co.,  338  U.  S.  241,  denied  pre¬ 
cisely  such  post- vesting  interest  even  though  there  was 
a  refusal  to  comply  with  the  Custodian’s  turn-over  di¬ 
rective.  Defendant  would  distinguish  the  case  on  the 
alleged  ground  that  the  Court  recognized  that  the  Cus¬ 
todian 

“would  be  entitled  to  interest  when  it  was  due  to  the 
person  whose  rights  he  had  succeeded.  •  *  *  Plain¬ 
tiffs,  being  in  the  position  of  trustees,  were  account¬ 
able  for  interest  if  they  dissipated  the  funds,  com¬ 
mingled  them  with  their  own  or  failed  to  invest 
them.”  Def.  Br.  65. 

Defendant’s  theory  drives  him  to  mounting  absurdities. 
The  essence  of  the  “cloaking”  is  concealment  of  the 
German  interest.  Def.  Br.  61.  Normally  a  trustee  is 
under  a  duty  to  earmark  and  identify  the  trust  property 
by  “attach [ing]  the  trust  label”.  3  Bogert,  on  Trusts, 
§596  (1946).  Such  identification,  on  Defendant’s  theory, 
would  have  given  the  show  away.  “Commingling”  was 
therefore  inescapable.  This  indicates  that  the  obligations 
of  a  “trustee”  whose  primary  duty  is  to  “conceal,”  can 
not  be  assimilated  to  those  of  a  trustee  whose  primary 
duty  is  to  “invest”.  There  is  an  even  greater  absurd- 
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ity.  Defendant  claimed  interest  on  the  dividends  received 
by  Plaintiffs  without  deduction  for  the  high-bracket  in¬ 
come  taxes  paid  by  them,41  on  Defendant’s  own  theory,  as 
“an  integral  and  necessary  party  of  the  scheme  of  ‘cloak¬ 
ing’  Appellant’s  Br.  25;  Appellee’s  Br.  47,  fn.  52. 
How  could  the  bulk  of  the  dividends  “necessarily”  paid 
as  taxes  be  “invested”?  And  if  Defendant’s  theory  is 
anything  but  the  flimsiest  afterthought,  why  did  he  fail 
to  appeal  from  the  denial  of  interest  from  1939  to  De¬ 
cember  28,  194S?  Defendant  in  substance  would  have  this 
Court  graft  an  exception  for  “trustees”  upon  the  un¬ 
qualified  prohibition  of  post-vesting  interest  in  the  Mc¬ 
Grath  case. 

VIII.  Defendant  Failed  to  Tie-in  Lancaster 

To  our  demonstration  that  the  inclusion  of  Lancaster 
in  the  conspiracy  was  a  supreme  folly,  Pltf.  Br.  77-78, 
Defendant  replies  that  Lancaster 

“ admitted  that  he  knew  nothing  of  his  own  knowl¬ 
edge  of  the  facts  as  to  Trenton  or  1940,  and  took 
Stevenson’s  w’ord.  *  •  •  Having  put  himself  in 
Stevenson’s  hands,  he  would  seem  properly  charge¬ 
able  with  Stevenson’s  knowledge.”  Def.  Br.  62, 
fn.  45. 


41  To  prevent  unjust  enrichment  the  court  below  deducted  these 
high-bracket  income  taxes  from  the  dividends  awarded  to  De¬ 
fendant.  R.  86-87. 

The  fact  is  that  the  Germans  contemplated  that  the  shareholders 
in  the  interim  prior  to  exercise  of  the  option  would  get  ‘‘a  gener¬ 
ous  return  on  their  investment  .”  Ward  to  Hollender,  January  27, 
1939,  R.  1233,  1238.  Defendant  dismisses  this  contemporary  docu¬ 
ment  because 

“the  Plaintiffs  made  no  investment  in  the  ‘cloaked’  stock,  for 
they  paid  for  it  with  the  German’s  own  money.”  Def.  Br.  65, 
fn.  50. 

Defendant  thus  ignores  the  inference  that  if  a  “generous  re¬ 
turn  on  their  investment”  was  contemplated  Plaintiffs  “invested” 
their  own  money,  and  supplants  that  conclusion  by  the  bald  asser¬ 
tion  that  German  money  was  used,  an  exploded  assertion  that  De¬ 
fendant  has  signally  failed  to  rehabilitate. 
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The  law  is  plainly  to  the  contrary. 

(a)  “  [An  agent’s]  authority  to  do  illegal  or  torti¬ 
ous  acts,  whether  or  not  criminal,  is  not  readily  in¬ 
ferred.”  Restatement  of  Agency,  §34,  Comment  on 
Clause  (d)  (1933). 

b)  “In  the  absence  of  evidence  of  a  contrary  in¬ 
tent,  it  is  inferred  that  the  principal  does  not  consent 
that  the  agent  shall  do  an  unlawful  act.”  Id.  at  §411, 
comment  (b).42 

Ratification  requires  “full  knowledge  ...  of  all  the  ma¬ 
terial  facts,”  Johnson  v.  Mosley,  179  F.  (2d)  573,  582 
(C.  A.  8th),  here  admittedly  absent. 

IX.  The  Burden  of  Proof 

Defendant  invokes  the  anticipated  dicta,  discussed  in 
Pltf.  Br.  115-116,  but  makes  no  reply  whatsoever  to  the 
detailed  analysis  that  deprives  those  dicta  of  any  'weight. 
Id.  at  110-117. 

Burden  of  proof  played  no  role  says  Defendant  because 
the  court  below  found  that  “it  is  clear  that  the  whole 
Trenton  transaction  was  a  sham  *  #  *”  But  to  arrive 
at  this  “clear”  vision,  the  trial  judge  at  every  point  re¬ 
solved  every  doubt  against  Plaintiffs,  read  guilt  instead 
of  honesty  into  every  equivocal  act.  For  example,  he  in¬ 
sisted  that  execution  of  an  option  in  February,  1939, 
was  prima  facie  evidence  of  conspiracy  because  “men  of 
common  sense”  would  have  known  the  Germans  were 
using  it  against  the  contingency  of  war.  Pltf.  Br.  52, 
fn.  51.  Some  other  examples  are  gathered,  Id.  at  109, 
fn.  95.  Plainly  the  trial  judge  placed  the  burden  on 
Plaintiffs  of  proving  themselves  innocent  in  the  presence 
of  equivocal  facts.  Indeed,  he  declared : 

“I  do  not  think  it  is  the  burden  of  the  government 
to  do  more  than  establish  a  prima  facie  case.” 
R.  994. 


42  See  also  Ciarmataro  v.  Adams,  275  Mass.  521,  176  N.  E.  610. 
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That  Plaintiffs  proved  themselves  innocent  of  cloaking 
by  the  irrefutable  contemporary  documents  written  by 
their  alleged  accomplices  in  no  way  redeems  the  court’s 
fundamental  error  of  law  with  respect  to  burden  of 
proof. 


CONCLUSION 

This  is  an  extraordinary  case.  The  contemporary  docu¬ 
ments  show  that  Plaintiffs  paid  for  the  shares  with  their 
own  money.  They  had  vainly  fought  to  buy  shares  long 
before  Trenton.  Boycott  pressure  enabled  them  to  do 
so,  though  they  were  nevertheless  barred  from  control. 
The  presumption  is  that  the  sale  to  them  for  their  own 
money  was  real,  not  sham.  Hollender  recognized  that 
fact  when  he  contemporaneously  reported  to  Koch  Nazi 
“dislike”  of  a  “real”  sale  to  Plaintiffs,  which  the  Nazis 
nevertheless  had  to  accept  ‘‘under  the  force  of  the  situa¬ 
tion,”  R.  1154,  and  when  he  told  Ward  in  December,  1940, 
to  “buy”  back  the  optioned  shares  from  Plaintiffs,  R.  1264. 

The  charge  of  a  conspiracy  rests  not  on  statements  or 
acts  of  Plaintiffs  but  those  of  Ward-Koch-Hollender.  Yet 
the  Ward-Koch  axis  repeatedly  exonerated  Plaintiffs  of 
all  knowledge  of  the  alleged  conspiracy.  The  contempo¬ 
rary  Ward-Hollender-Koch  letters  also  show  that  Plain¬ 
tiffs  were  excluded  from  all  conspiratorial  councils.  This 
exclusion  resulted  from  deep-rooted  Thorer  hostility,  re¬ 
peatedly  exhibited  in  contemporary  documents  and  culmi¬ 
nating  in  the  tell-tale  51-49  split.  The  latter  flowed  not 
alone  from  Thorer  distrust  but  from  Nazi  insistence  that 
control  be  entrusted  only  to  the  Ward-Koch  axis  whose 
reliability  would  first  be  investigated.  R.  1159.  No  in¬ 
vestigation  of  Plaintiffs  was  even  thought  of.  For  the 
use  of  Jews  as  cloaks  under  the  Nazi  regime  said  De¬ 
fendant’s  own  Nazi  expert,  -was  simply  impossible.  These 
and  many  similar  facts  received  no  explanation  from  the 
defendant  and  the  trial  judge.  Defendant  made  almost 
no  attempt  to  rehabilitate  the  riddled  findings.  The  con- 
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elusion  is  irresistible  that  the  findings  are  erroneous  and 
that  Defendant  simply  cannot  meet  our  attack. 

At  every  point  we  have  opposed  Defendant’s  unfounded 
assertions  and  speculations  with  the  contemporary  docu¬ 
ments.  They  prove  that  inclusion  of  Plaintiffs  in  the  con¬ 
spiracy  was  a  hideous  mistake  which  this  Court  should 
rectify.  It  is  never  to  be  forgotten  that  the  doctrine  of 
conspiracy  has  proven  to  be 

“the  evil  genius  of  our  law  wherever  it  has  touched 
it.”  Sayre,  Criminal  Conspiracy,  35  Harv.  L.  Rev. 
393,  427. 

For  that  reason  the  courts  must  be  ever  vigilant  to  protect 
an  accused  against 

“unwarranted  imputation  of  guilt  from  other’s  con¬ 
duct.”  Kotteakos  v.  United  States,  328  U.  S.  750, 777. 

Respectfully  submitted, 

Raoul  Berger 

Attorney  for  Cross  Appellants 

Of  Counsel: 

Abe  Krash 
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APPENDIX 

For  the  convenience  of  the  Court  we  summarize  the 
leading  “cloaking”  precedents. 

A.  Cases  in  Which  Cloaking  Was  Found. 

1)  Stoehr  v.  Wallace,  255  U.  S.  239  (1921),  involved 
a  father  and  three  sons;  the  father  and  one  son  were 
German  subjects  residing  in  Germany;  son  Hans  was  a 
German  subject  residing  in  the  United  States,  and  son 
Max  was  a  naturalized  citizen  and  resident  of  the  United 
States.  Father  and  sons  owned  the  shares  of  a  German 
corporation;  they  were  also  members  of  a  New  York 
partnership  (p.  247).  Partnership  and  German  corpora¬ 
tion  owned  the  majority  of  the  shares  of  Botany  Worsted 
Mills,  which  were  seized  by  the  Custodian. 

In  1915  the  German  corporation  transferred  its  14,900 
shares  of  Botany  to  Hans  and  Max,  “to  be  held  in  trust 
for  it  as  the  beneficial  owner”  (p.  247).  After  the  1917 
severance  of  diplomatic  relations  with  Germany,  the 
New’  York  partnership  transferred  all  its  assets  to  a 
newly-organized  New  York  corporation,  taking  all  its 
stofck  (p.  247).  Then  the  Botany  shares  held  for  the 
German  corporation  were  transferred  to  the  New  York 
corporation : 

“The  shares  were  worth  approximately  $5,000,000, 
and  yet  the  initial  payment  was  only  $5,000,  and  even 
that  was  paid  by  mere  book  entries.  •  •  •  The 
assets  and  situation  of  the  New  York  corporation 
were  such  that  it  reasonably  could  not  have  been 
expected  to  make  the  required  payments.’  ’  (p.  248). 

After  the  entry  of  the  United  States  into  the  War,  the 
Custodian  was  advised  bv  Hans’  attorney  with  Hans’ 
approval  (p.  249)  that 

“considerably  more  than  a  majority  of  its  [Botany’s] 
stock  is  controlled  by  alien-enemy  interests.”  (p.  250) 


11 


It  was  on  these  facts  that  the  Court  declared: 

“the  parties  intended  to  leave  the  beneficial  owner¬ 
ship  in  the  German  corporation,  and  not  to  pass  it 
to  the  New  York  corporation.”  (p.  251) 

2)  In  Beck  v.  McGrath,  182  F.  (2d)  315  (C.  A.  2d, 
1950),  the  German  vendor,  Scheerer,  initially  proposed 
a  sale  to  Beck  “reserving  the  right  to  buy  back.” 
(p.  315)  Beck  replied  that  “any  sale  must  be  bona  fide 
without  reservation  at  the  same  time  old  debt  must  be 
extinguished.”  (p.  315)  The  court  properly  observed: 

“That  obviously  was  not  an  acceptance  of  the  offer 
contained  in  Scheerer ’s  radio,  but  a  counter  pro¬ 
posal.”  (p.  315) 

Scheerer  replied,  “I  agree  to  effect  the  sale  of  the 
shares  formally  without  reservation.”  (p.  315)  The  court 
stated  that 

“clearly  it  meant  only  a  ‘formally’  absolute  sale,  and 
it  was  not  am  acceptance  of  Beck’s  radio  of  the  same 
day.”  (p.  315) 

Furthermore,  the  court  noted,  Scheerer  wrote 

“If  American  law  allowed  a  sale  at  a  price  below 
par,  ‘then  I  agree  of  course  that  you  yourself  de¬ 
termine  the  purchase  price.’  Surely  [said  the  Court] 
that  was  strange  language  if  there  was  to  be  a  gen¬ 
uine  sale.”  (p.  316)1 

3)  In  Thorsch  v.  Miller,  55  App.  D.  C.  295,  5  F.  (2d) 
118,  when  the  Custodian  was  about  to  make  a  sale  of 
vested  shares  in  September,  1919,  the  German  owner  sent 
a  cablegram  to  the  Custodian : 

“We  are  informed  that  our  shares  will  be  sold  on 
September  12,  we  protest  against  this  sale  as  being 
illegal,  and  ask  Messrs.  Staele  and  Pletscher  to  pro¬ 
test  in  our  name.” 


1  There  was  also  a  “transfer  of  the  patent,  which  was  patently 
a  sham.”  (p.  316) 
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Consequently  the  court  said: 

“It  is  difficult  to  believe  that  the  Werners  [the  Ger¬ 
man  owners]  made  an  unconditional  transfer  of  the 
shares  to  Mr.  Thorsch  on  March  12, 1917,  when  it  thus 
appears  that  on  September  12,  1919,  they  were  claim¬ 
ing  to  be  owners  of  the  stock  ”  (p.  122) 

4)  In  Standard  Oil  Co.  v.  Markham ,  64  F.  Supp.  656 
(S.  D.  N.  Y.,  1945),  Standard  and  I.  G.  Farben  owned 
S.  I.  G.  In  September,  1939,  I.  G.  sold  its  S.  I.  G.  shares 
to  Standard.  This  transfer,  though  the  Custodian  vested 
the  shares,  was  held  to  be  bona  fide.  (p.  665)  But  the 
parties  then  entered  into  a  sham  agreement  respecting 
170  shares  of  U.S.A.C.  held  by  S.  I.  G.  for  I.  G.  (pp.  658, 
660).  I.  G.  cabled  acceptance  of  Standard’s  offer  that 

“S.  I.  G.  would  take  over  the  legal  title  to  the  170 
shares  S.  I.  G.  held  as  agent  for  I.  G.  on  the  under¬ 
standing  that  ‘S.  I.  G.  would  continue  to  treat  your 
[i.e.,  I.  G.’s]  shares  for  your  account1”  (p.  660) 

The  opinion  in  the  Court  of  Appeals  shows,  for  ex¬ 
ample,  that 

“Concerning  the  territorial  arrangement,  Dr.  Ringer 
[of  I.  G.]  reported  to  his  superiors  that  he  had  made 
it  clear  to  Howard  [of  Standard  Oil]  that  I.  G.  in¬ 
sisted  that  the  financial  benefits  of  both  parties  from 
Jasco  should  not  be  charged  by  the  readjustment.  He 
further  reported  that  Howard  had  rejected  a  pro¬ 
posal  for  a  rendering  of  annual  accounts  and  settle¬ 
ment  of  excess  dividends  by  the  parties  as  capable 
of  being  too  easily  seen  through  ”  Standard  Oil  Co 
v.  Clark ,  163  F.  (2d)  917,  924  (C.  A.  2d). 

5)  In  Kind  v.  Chirk ,  161  F.  (2d)  36  (C.  A.  2d),  Iwer- 
sen,  associated  with  Henckel’s,  Germany,  owned  all  of  the 
shares  of  Graef  and  Schmidt,  a  New  York  concern,  (p. 
37).  Twersen  owed  the  Kind  estate  $75,000  guaranteed  by 
Henckel’s;  Henckel’s  itself  owed  $55,000  to  the  estate; 
both  debts  were  secured  by  the  Graef  &  Schmidt  stock, 
(p.  38)  Trustees  of  the  estate  were  Hermann  Kind  and 
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his  mother.  The  cloaking  correspondence  between  Iwersen 
and  the  officers  of  Graef  and  Schmidt,  namely  Voss  and 
Bonner,  was  promptly  read  by  Hermann  Kind  (p.  38). 
Though  Iwersen  transferred  the  shares  to  the  estate  in 
ostensible  consideration  for  the  cancellation  of  his  debt 
and  that  of  Henckel’s  to  the  estate,  he  wrote  that  it  was 

“With  the  clear  understanding  that  the  Estate  will 
pay  itself  by  administrating  or  possibly  liquidating 
the  corporations  of  our  property,  and,  therefore  aU 
values  saved  over  and  above  the  claims  of  the  Estate 
of  Hermann  Kind  will  be  held  at  my  disposal  *  * 

(P-  39) 

He  subsequently  wrote  Voss  that  he  and  Henckels  must 
receive 

“ assurance  that  any  surpluses  whatever  after  the  pay¬ 
ment  of  our  debts  are  returned  to  us.’1  (p.  40) 

Still  later  he  wrote  Voss: 

“I  see  that  you  completely  understand  that  the  trans¬ 
fer  of  the  shares  in  place  of  payment  is  a  pure  for¬ 
mality;  that,  of  course,  one  day  an  exact  settlement 
must  take  place  *  #  In  other  words,  the  real  worth 
of  the  firms  over  there  is  considerably  greater  than 
$130,000 — and  some  day  everything  over  $130/) 00 
must  be  refunded (p.  41) 

B.  Cases  in  Which  No  Cloaking  Was  Found 

1)  In  Miller  v.  Herzfeld,  4  F.  (2d)  355  (C.  A.  3d), 
American  securities  were  held  by  a  New  York  brokerage 
firm,  Herzfeld  and  Stern,  for  Joseph  Herzfeld,  a  German 
citizen  and  resident.  The  Herzfeld  of  the  brokerage  firm 
was  Joseph’s  brother  Felix.  On  February  6,  1917,  three 
days  after  the  severance  of  diplomatic  relations,  Joseph 
cabled  Herzfeld  and  Stern  “Transfer  account  Felix.”  The 
firm  transferred  the  account  on  their  books  to  Felix.  On 
the  advice  of  counsel  he  represented  it  “as  held  in  trust 
for  his  brother.”  (p.  355)  In  a  proceeding  under  Section 
9,  Joseph  testified  that  it  was 
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Ms  intention,  in  sending  the  radiogram,  to  make  an 
absolute  gift  of  the  property  to  his  brother  •  •  •  ” 
(p.  356) 

The  court  held  that 

“Whether  or  not  as  a  final  fact  Joseph  Herzfeld  in¬ 
tended  the  transfer  of  this  property  as  an  absolute 
gift,  in  wMch  he  has  no  interest,  present  or  future, 
may  be  questioned,  but  that  he  so  testified  may  not 
be  questioned,  and  there  is  nothing  to  impeach  his 
testimony.  Ibid. 

2)  In  Metzv.  Garvin,  3  F.  (2d)  182  (S.  D.  N.  Y.),  Metz 
purchased  shares  in  an  American  concern  from  the  Ger¬ 
man  owner  on  July  17, 1913,  for  a  price  of  $597,000,  giving 
Ms  demand  note  for  those  shares,  secured  by  a  lien  on 
the  stock,  which  was  deposited  as  collateral  in  a  Montreal 
bank  (pp.  186-187, 189).  Notwithstanding,  the  court  found 
that  the  transaction  was  not  “colorable”,  saying: 

“It  was  Metz’s  chance  to  come  into  what  he  felt  was 
Ms  own,  the  business  wMch  he  had  built  up,  partly 
through  the  merit  of  the  goods,  but  largely  through 
his  ceaseless  energy  and  commanding  business  ability, 
and  he  pressed  his  opportunity  to  the  utmost.”  (p 
186) 

3)  In  Magg  v.  Miller,  54  App.  D.  C.  226,  296  Fed.  973, 
a  transfer  of  shares  was  made  on  February  22,  1917,  for 
a  consideration  of  840,000  Marks,  10,000  of  wMch  were 
paid  in  cash,  and  the  remaining  830,000  were  paid  with 
property  secured  in  a  1915  settlement  with  a  German 
relative  of  the  vendor.  The  court  declared  that 

“The  contract  on  its  face  is  without  condition,  and 
this  is  supported  by  the  testimony  of  Wustenfeld, 
Sachs  [the  interested  German  parties],  and  Magg 
[the  Vendee]  the  ones  to  whose  testimony  we  must 
look  to  determine  the  bona  tides  of  this  transaction.” 
(p.  978) 

It  declared  that 

“To  impeach  the  contract  the  court  must  indulge  in 
suspicion,  not  based  upon,  or  even  inferrable  from 
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any  testimony  in  the  case.  In  other  words,  we  axe 
ashed  to  discredit  the  numerous  witnesses  who  have 
testified  to  the  bona  fides  of  this  transaction ,  without 
any  evidence  challenging  the  truth  of  their  testimony.” 
(p.  979) 

4)  In  Matheson  v.  Hicks ,  10  F.  (2d)  872  (E.D.N.Y.), 
Matheson,  prior  to  the  war,  owned  about  22%  of  the 
shares  of  American  Cassella,  the  rest  being  owned  by 
German  Cassella.  (p.  875)  The  Germans,  who  at  first 
proposed  that  the  stock  “be  trusteed  and  the  German  bene¬ 
ficial  interest  retained”  (p.  S76),  consented  to  the  sale  in 
October,  1913,  on  condition  that 

“all  of  the  stock  of  the  Cassella  Color  Company  would 
be  sold  back  to  him  [von  Weinberg,  managing  director 
of  German  Cassella]  at  any  time  after  December  31, 
1914  on  the  payment  of  par  value  plus  undivided 
profits.”  (p.  876)  2 

The  Custodian  urged  that  the  option  showed  that  the 
Germans 

“retained  an  interest  in  the  corporation,  and  that 
such  sale  was  merely  colorable.”  (p.  880) 

The  court  dismissed  a  host  of  “colorable”  circumstances 
(pp.  880-881),  and  concluded: 

“The  option  to  purchase  all  of  the  capital  stock  of 
the  Cassella  Color  Companv  which  Mr.  von  Weinberg 
received  did  not  give  to  him  or  Leopold  Cassella 
G.n.b.H.  any  beneficial  interest  in  or  lien  upon  said 
stock,  [citations]  The  only  right  which  the  Germans 
had  under  the  option  depended  upon  their  election  for 
its  exercise  and  did  not  constitute  property  which  the 
Alien  Property  Custodian  had  the  right  to  seize,  (p. 
883) 

2  The  Custodian  stated  that 

“it  is  unreasonable  to  suppose  that  Mr.  von  Weinberg  would 
have  made  an  actual  bona  fide  sale  for  any  such  price,  but 
[said  the  court]  I  am  unable  to  agree  with  that  contention. 
Mr.  Matheson  was  a  tower  of  strength  at  that  time,  and 
under  conditions  then  v residing  in  the  dye  trade  in  America 
*  *  *  the  sale  ioas  advantageous  to  them.”  (p.  880) 
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October  Term.  1951 

No.  11199 

J.  HOWARD  McGRATH,  Attorney  General  of  the  United  Stales, 
as  successor  to  the  Alien  Property  Custodian,  Appellant, 

v. 

PAUL  WM.  VORT,  Appellee. 

No.  11200 

J.  HOWARD  McGRATH,  Attorney  General  of  the  United  States, 
as  successor  to  the  Alien  Property  Custodian,  Appellant, 

v. 

ERNEST  NAUEN.  Appellee. 

No.  11201 

J.  HOWARD  McGRATH,  Attorney  General  of  the  United  Stales, 
as  successor  to  the  Alien  Property  Custodian,  Appellant. 

▼. 

PAUL  WM.  VORT  and  JULIAN  H.  BASCH,  as  Trustees  u/w  of 
Fred  Basch,  Deceased,  Appellees. 

No.  11202 

PAUL  WM.  VORT,  Appellant, 
v. 

J.  HOWARD  McGRATH,  Attorney  General  of  the  United  States, 
as  successor  to  the  Alien  Property  Custodian,  Appellee. 

No.  11203 

ERNEST  NAUEN,  Appellant, 
v. 

J.  HOWARD  McGRATH,  Attorney  General  of  ihe  United  Stales, 
as  successor  to  the  Alien  Property  Custodian,  Appellee. 

No.  11204 

PAUL  WM.  VORT  and  JULIAN  H.  BASCH.  as  Trustees  u/w  of 
Fred  Basch,  Deceased,  Appellant, 
v. 

J.  HOWARD  McGRATH,  Attorney  General  of  the  United  States, 
as  successor  to  ihe  Alien  Property  Custodian,  Appellee. 

Appeals  from  the  United  Stales  District  Court  for  the 
District  of  Columbia. 
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Filed  Mar  9-1949 


UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


Civil  Action  No.  938- ’49 

Paul  Wm.  Vort,  c/o  Cook  &  Berger,  Ring  Bldg., 
Washington,  Plaintiff 


v. 

Tom  C.  Clark,  Attorney  General  of  the  United  States, 

Defendant 

Complaint 

Action  in  Equity  for  Recovery  of  Property. 

Plaintiff,  by  his  attorney,  complaining  of  the  Defendant, 
alleges : 

1.  This  Action  arises  under  §9(a)  of  the  Trading  with 
the  Enemy  Act,  50  U.  S.  C.  App.  §  9(a) ;  and  the  matter  in 
controversy  exceeds,  exclusive  of  interest  and  costs,  the 
sum  of  $3,000. 

2.  At  the  time  of  the  acts  hereinafter  complained  of,  at 
all  material  times  prior  thereto,  and  at  all  times  thereafter 
until  the  present  day,  Plaintiff,  Paul  Wm.  Vort,  was  and 
is  a  citizen  and  resident  of  the  United  States. 

3.  Defendant  Tom  C.  Clark  was  at  the  time  of  the  acts 
herein  complained  of,  has  since  then  continuously  been  and 
now  is  Attorney  General  of  the  United  States. 

4.  On  and  prior  to  December  22,  1948,  and  continuously 
thereafter.  Plaintiff  was  and  is  the  lawful  owner  of  the  fol¬ 
lowing  property,  to  wit : 

3698  A.  Five  hundred  and  eighteen  (51S)  shares  of  Com¬ 
mon  Stock,  $100,  Par  Value,  issued  by  Herman 
Basch  &  Co.,  Inc.,  a  New  Jersey  Corporation. 

5.  On  December  22,  1948  Defendant  executed  Vesting 
Order  No.  12,587  whereby  he  purported  to  vest  in  the  At- 
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torney  General  of  the  United  States  the  aforesaid  property 
on  the  alleged  ground  that 

#  Thorer  &  Co.  is  a  partnership  organized  under  the 
laws  of  Germany  and  which  has,  or,  since  the  effective  date 
of  Executive  Order  S389  as  amended,  has  had,  its  principal 
place  of  business  in  Leipzig,  Germany,  and  is  a  national  of 
a  designated  enemy  country  (Germany)” 
and  that  said  five  hundred  eighteen  (518)  shares  of  $100. 
Par  Value  Common  Stock  of  Herman  Basch  &  Co.,  Inc. 
“are  beneficially  owned  by  Thorer  &  Co.,  [a]  national  of  a 
designated  enemy  country  (Germany)  *  # 

6.  In  truth  and  in  fact  the  aforesaid  property  was  bought 
and  paid  for  by  Plaintiff  with  money  belonging  to  him. 
The  total  net  cost  to  Plaintiff  of  the  vested  shares  is 
$92,292.00  and  the  value  thereof  at  the  date  of  vesting  and 
at  all  times  thereafter  was  and  is  substantially  in  excess 
of  said  net  cost.  Since  said  purchase  the  legal  and  equit¬ 
able  title  to  said  property  has  been  exclusively  owned  by 
Plaintiff,  and  at  no  time  since  said  purchase  has  said  prop¬ 
erty,  in  whole  or  in  part,  been  owned  by,  or  held  for  the 
benefit  of,  directly  or  indirectly,  any  person  (including 
Thorer  &  Co.),  who  was  or  is  a  national  of  a  foreign  coun¬ 
try  or  an  enemy  or  an  ally  of  an  enemy  within  the  meaning 
of  §  2  of  the  Trading  with  the  Enemy  Act. 

3699  7.  On  January  27,  1949,  Defendant,  through  his 

authorized  agents,  served  on  Herman  Basch  &  Co., 
Inc.  a  “Turn  Over  Directive”  directing  Herman  Basch  & 
Co.,  Inc.  “*  *  *  to  forthwith  cancel  on  its  books  the  certifi¬ 
cates”  evidencing  said  shares  and  to  “issue  in  lieu  thereof 
a  certificate  for  [said]  shares  *  *  *  registered  as  follows: 
Attorney  General  of  the  United  States,  Account  No.  28- 
32667”. 

8.  In  compliance  with  the  demand  of  Defendant,  we  are 
advised  and  believe,  Herman  Basch  &  Co.,  Inc.  turned  over 
and  delivered  said  shares  to  Defendant  on  February  14, 
1949  in  order  to  avoid  the  criminal  penalties  imposed  by 
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§  16  of  the  Trading  with  the  Enemy  Act  for  failure  to  com¬ 
ply  with  an  order  of  the  Defendant. 

9.  At  no  time  has  Defendant  made  or  offered  to  make 
Plaintiff  whole. 

10.  On  March  4,  1949  Plaintiff  duly  made  and  filed  in  du¬ 
plicate  with  Defendant’s  agents  a  Notice  of  Claim  with  re¬ 
spect  to  the  aforesaid  property  in  the  form  and  containing 
the  particulars  required  by  said  Defendant. 

11.  Said  actions  of  Defendant  were  not  and  are  not  au¬ 
thorized  by  the  Trading  witli  the  Enemy  Act  and  were  and 
are  beyond  the  powers  conferred  upon  Defendant  by  said 
Act. 

12.  Defendant  has  retained  and  now  retains  the  afore¬ 
said  property,  without  warrant  of  law. 

Wherefore,  Plaintiff  prays : 

(a)  That  judgment  be  entered  that  Plaintiff  is  entitled 
to  the  immediate  possession  of  the  property  described  in 
paragraph  4  hereof. 

3700  (b)  That  a  Decree  be  entered  directing  Defendant 

to  account  for,  deliver  and  transfer  to  Plaintiff  the 
aforesaid  property,  together  with  all  dividends  and  avails 
thereof  and  all  right,  title  and  interest  therein. 

(c)  That  a  decree  be  entered  determining  the  rights  and 
equities  of  Plaintiff  in  the  premises. 

(d)  That  such  other  and  further  relief  be  granted  to 
Plaintiff  as  may  be  just  and  equitable. 

Raoul  Berger, 

Attorney  for  Plaintiff 
Suite  1116,  Ring  Building 
1200  -  18th  Street,  N.  W., 
Washington  6,  D.  C. 
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OFFICE  OF  ALIEN  PROPERTY 
DEPARTMENT  OF  JUSTICE 

Vesting  Order  12587 

Re:  Shares  of  capital  stock  of  Herman  Basch  &  Co.  Inc., 
secret  formulae  and  processes,  and  contract  interest  of 
Thorer  &  Co. 

Under  the  authority  of  the  Trading  with,  the  Enemy  Act, 
as  amended,  Executive  Order  9193,  as  amended,  and  Exec¬ 
utive  Order  978S,  and  pursuant  to  law,  after  investigation, 
it  is  hereby  found : 

1.  That  Thorer  &  Co.  is  a  partnership,  organized  under 
the  laws  of  Germany,  and  which  has  or,  since  the  effective 
date  of  Executive  Order  8389,  as  amended,  has  had  its  prin¬ 
cipal  place  of  business  in  Leipzig,  Germany,  and  is  a  na¬ 
tional  of  a  designated  enemy  country  (Germany) ; 

2.  That  1,250  shares  of  $100  par  value  common  stock  of 
Herman  Basch  &  Co.,  Inc.,  a  corporation  organized  and  do¬ 
ing  business  under  the  laws  of  the  State  of  New  Jersey  and 
a  business  enterprise  within  the  United  States,  evidenced 
by  the  certificates  listed  below,  registered  in  the  names  of 
the  persons  listed  below,  in  the  amounts  appearing  oppo¬ 
site  said  names,  together  with  all  declared  and  unpaid  divi¬ 
dends  thereon,  are  beneficially  owned  by  Thorer  &  Co.,  the 
aforesaid  national  of  a  designated  enemy  country  (Ger¬ 
many), 


Certificate 

Number 

Name 

Number  of 
Shares 

59 

Ernest  Nauen 

100 

63 

Curt  Mahler 

504 

86 

Curt  Mahler 

24 

88 

Curt  Mahler 

32 

69 

Fred  A.  Klein 

24 

70 

Fred  A.  Klein 

24 

71 

Fred  A.  Klein 

24 

75 

Paul  Wm.  Vort 

100 
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Certificate 

Number  Name 


Number  of 
Shares 


76  Paul  Wm.  Vort  100 

77  Paul  Wm.  Vort  100 

78  Paul  Wm.  Vort  100 

83  Paul  Wm.  Vort  28 

S4  Paul  Wm.  Vort  90 


3.  That  36  shares  of  $100  par  value  common  stock  of  said 
Herman  Basch  &  Co.,  Inc.,  being  part  of  the  shares  evi¬ 
denced  by  certificate  number  60  for  96  shares  registered  in 
the  name  of  Ernest  Nauen,  together  with  all  declared  and 
unpaid  dividends  thereon,  and  156  of  such  shares,  being 
part  of  the  shares  evidenced  by  certificate  number  81  for 
178  shares  registered  in  the  name  of  Paul  Wm.  Vort  and 
Julian  H.  Basch,  Trustees  u/w  of  Fred  Basch,  deceased, 
together  with  all  declared  and  unpaid  dividends  thereon, 
are  beneficially  owned  by  the  aforesaid  Thorer  &  Co.; 

4.  That  the  1,250  shares  described  in  subparagraph  2 
hereof  and  the  36  shares  and  the  156  shares  described  in 
subparagraph  3  hereof  comprise  72.1  per  cent  of  the  issued 
and  outstanding  capital  stock  of  said  Herman  Basch  &  Co., 
Inc.  and  are  evidence  of  control  of  said  business  enter¬ 
prise; 

5.  That  the  property  described  as  follows : 

a.  All  right,  title  and  interest  of  Thorer  &  Co.,  Leipzig, 
Germany,  in  and  to  certain  secret  formulae  and  processes, 
oral  or  written,  for  the  dressing  and  dyeing  of  raw  fur 
skins  which  said  secret  formulae  and  processes  are  used 
by  Herman  Basch  &  Co.,  Inc.,  New  Jersey, 

b.  All  interests  and  rights  (including  damages  for  breach 
of  the  agreement  hereinafter  described  together  with  the 
right  to  sue  therefor)  created  in  Thorer  &  Co.,  Leipzig, 
Germany,  by  virtue  of  an  agreement  dated  February  18, 
1939  (including  all  modifications  thereof  and  supplements 
thereto,  if  any)  by  and  between  Fred  Basch,  Paul  W.  Vor- 
trefflich,  Ernest  Nauen,  Fred  A.  Klein,  George  S.  Ward, 
Theodore  W.  Koch,  James  A.  Stevenson  and  Thorer  &  Co., 
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Leipzig,  Germany,  which  agreement  relates  among  other 
things  to  an  option  on  375  shares  of  the  capital  stock  of 
Althor,  Incorporated, 

is  property  within  the  United  States  owned  or  controlled 
by,  payable  or  deliverable  to,  held  on  behalf  of  or  on  ac¬ 
count  of,  or  owing  to,  or  which  is  evidence  of  ownership  or 
control  by,  Thorer  &  Co.,  the  aforesaid  national  of  a  desig¬ 
nated  enemy  country  (Germany), 

and  it  is  hereby  determined : 

6.  That  Herman  Basch  &  Co.,  Inc.,  is  controlled  by  or 
acting  for,  or  on  behalf  of  a  designated  enemy  country 
(Germany)  or  persons  within  such  country,  and  is  a  na¬ 
tional  of  a  designated  enemy  country  (Germany) ; 

7.  That  to  the  extent  that  the  person  named  in  subpara¬ 
graph  1  hereof  and  said  Herman  Basch  &  Co.,  Inc.,  are  not 
within  a  designated  enemy  country,  the  national  interest  of 
the  United  States  requires  that  such  persons  be  treated  as 
nationals  of  a  designated  enemy  country  (Germany). 

All  determinations  and  all  action  required  by  law,  includ¬ 
ing  appropriate  consultation  and  certification,  having  been 
made  and  taken,  and,  it  being  deemed  necessary  in  the  na¬ 
tional  interest, 

Thebe  Is  Hereby  Vested  in  the  Attorney  General  of  the 
United  States  the  1,442  shares  of  $100  par  value  capital 
stock  of  Herman  Basch  &  Co.,  Inc.,  described  in  subpara¬ 
graphs  2  and  3  hereof,  together  with  all  declared  and  un¬ 
paid  dividends  thereon,  and  the  property  described  in  sub- 
paragraph  5  hereof,  to  be  held,  used,  administered,  liqui¬ 
dated,  sold  or  otherwise  dealt  with  in  the  interest  of  and 
for  the  benefit  of  the  United  States,  and 

The  Direction,  Management,  Supervision  and  Control 
of  Herman  Basch  &  Co.,  Inc.,  and  of  all  property  of  any 
nature  whatsoever  situated  in  the  United  States  owned  or 
controlled  by,  payable  or  deliverable  to,  held  on  behalf  of 
or  on  account  of,  or  owing  to,  Herman  Basch  &  Co.,  Inc., 
is  hereby  undertaken,  to  the  extent  deemed  necessary  or 


advisable  from  time  to  time.  This  order  shall  not  be  deemed 
to  limit  the  power  to  vary  the  extent  of  or  terminate  such 
direction,  management,  supervision  or  control. 

The  terms  “national”,  “designated  enemy  country”  and 
“business  enterprise  within  the  United  States”  as  used 
herein  shall  have  the  meanings  prescribed  in  section  10  of 
Executive  Order  9193,  as  amended. 

(40  Stat.  411,  50  U.S.C.  App.  1;  55  Stat.  839,  50  XJ.S.C. 
App.  Sup.  616;  Pub.  Law  322,  79th  Cong.,  60  Stat.  50;  Pub. 
Law  671,  79th  Cong.,  60  Stat.  925;  E.O.  9193,  July  6,  1942, 
7  F.P.  5205,  3  CFR,  Cum.  Supp. ;  E.O.  9567,  June  8,  1045, 

10  F.R.  6917,  3  CFR,  1945  Supp.;  E.O.  97SS,  Oct.  14,  1946, 

11  F.R.  119S1) 

Executed  at  Washington,  D.  C.  on  December  22,  1948. 


For  the  Attorney  General : 


(Official  Seal) 


(Signed)  Harold  I.  Baynton 
Deputy  Director, 

Office  of  Alien  Property 


DEPARTMENT  OF  JUSTICE 
OFFICE  OF  ALIEN  PROPERTY 

Amendment  to  Vesting  Order  12587 

Re:  Shares  of  capital  stock  of  Herman  Basch  &  Co.  Inc., 
secret  formulae  and  processes,  and  contract  interest  of 
Thorer  &  Co. 

Vesting  Order  12587  dated  December  27,  194S  is  hereby 
amended  as  follows  and  not  otherwise: 

a.  By  deleting  from  subparagraph  2  thereof  the  certifi¬ 
cate  number  86  and  the  name  Curt  Mahler  appearing  op¬ 
posite  said  certificate  number,  and  substituting  therefor 
certificate  number  89  and  the  name  Irmgard  Mahler. 

b.  By  deleting  from  subparagraph  2  thereof  the  certifi¬ 
cate  number  SS  and  the  name  Curt  Mahler  appearing  op- 


9 


posite  said  certificate  number,  and  substituting  therefor 
certificate  number  90  and  the  name  Irmgard  Mahler. 

All  other  provisions  of  said  Vesting  Order  12587  and  all 
actions  taken  by  or  on  behalf  of  the  Attorney  General  of 
the  United  States  in  reliance  thereon,  pursuant  thereto  and 
under  the  authority  thereof  are  hereby  ratified  and  con¬ 
firmed. 

(40  Stat.  411,  50  U.S.C.  App.  1;  55  Stat.  839,  50  U.S.C. 
App.  Sup.  616;  Pub.  Law  322,  79th  Cong.,  60  Stat.  50;  Pub. 
Law  671,  79th  Cong.,  60  Stat.  925;  E.O.  9193,  July  6,  1942, 
7  F.R.  5205,  3  CFR,  Cum.  Supp. ;  E.O.  9567,  June  8,  1945, 

10  F.R.  6917,  3  CFR,  1945  Supp. ;  E.O.  9788,  Oct.  14,  1946, 

11  F.R.  11981). 

Executed  at  Washington,  D.  C.,  on  September  21,  1949. 
For  the  Attorney  General 


(Official  Seal) 


(Signed)  David  L.  Bazelon 

Assistant  Attorney  General 
Director ,  Office  of  Alien  Property 


3701  Filed  Mar  9-  1949 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  939-  ’49 

Ernest  Nauen,  c/o  Cook  &  Berger,  Ring  Bldg., 
Washington,  D.  C.,  Plaintiff 


v. 

Tom  C.  Clark,  Attorney  General  of  the  United  States, 

Defendant 

Complaint 

Action  in  Equity  for  Return  of  Property 

Plaintiff,  by  his  attorney,  complaining  of  the  Defendant, 
alleges : 
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1.  This  Action  arises  under  §9(a)  of  the  Trading  with 
the  Enemy  Act,  50  U.S.C.  App.  §9(a);  and  the  matter  in 
controversy  exceeds,  exclusive  of  interest  and  costs,  the 
sum  of  $3,000. 

2.  At  the  time  of  the  acts  hereinafter  complained  of,  at 
all  material  times  prior  thereto,  and  at  all  times  thereafter 
until  the  present  day,  Plaintiff,  Ernest  Nauen,  was  and  is 
a  citizen  and  resident  of  the  United  States. 

3.  Defendant  Tom  C.  Clark  was  at  the  time  of  the  acts 
herein  complained  of,  has  since  then  continuously  been  and 
now  is  Attorney  General  of  the  United  States. 

4.  On  and  prior  to  December  22,  194S,  and  continuously 
thereafter,  Plaintiff  was  and  is  the  lawful  owner  of  the  fol¬ 
lowing  property,  to  wit : 

3702  A.  One  hundred  and  thirty  six  (136)  shares  of 
Common  Stock,  $100.  Par  Value,  issued  by  Herman 
Basch  &  Co.,  Inc.,  a  New  Jersey  Corporation. 

5.  On  December  22, 1948  Defendant  executed  Vesting  Or¬ 
der  No.  12,5S7  whereby  he  purported  to  vest  in  the  Attor¬ 
ney  General  of  the  United  States  the  aforesaid  property 
on  the  alleged  ground  that 

“  *  *  *  Thorer  &  Co.  is  a  partnership  organized  under  the 
laws  of  Germany  and  which  has,  or,  since  the  effective  date 
of  Executive  Order  8389  as  amended,  has  had,  its  principal 
place  of  business  in  Leipzig,  Germany,  and  is  a  national  of 
a  designated  enemy  country  (Germany)” 

and  that  said  one  hundred  thirty  six  (136)  shares  of  $100. 
Par  Value  Common  Stock  of  Herman  Basch  &  Co.,  Inc., 

“are  beneficially  owned  by  Thorer  &  Co.,  [a]  national  of  a 
designated  enemy  country  (Germany)  •  *  * 

6.  In  truth  and  in  fact  the  aforesaid  property  was  bought 
and  paid  for  by  Plaintiff  with  money  belonging  to  him. 
The  total  net  cost  to  Plaintiff  of  the  vested  shares  is  $23,- 
072.00,  and  the  value  thereof  at  the  date  of  vesting  and  at 
all  times  thereafter  was  and  is  substantially  in  excess  of 
said  net  cost.  Since  said  purchase  the  legal  and  equitable 
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title  to  said  property  has  been  exclusively  owned  by  Plain¬ 
tiff,  and  at  no  time  since  said  purchase  has  said  property, 
in  whole  or  in  part,  been  owned  by,  or  held  for  the  benefit 
of,  directly  or  indirectly,  any  person  (including  Thorer  & 
Co.),  who  was  or  is  a  national  of  a  foreign  country  or  an 
enemy  or  an  ally  of  an  enemy  within  the  meaning  of  §2  of 
the  Trading  with  the  Enemy  Act. 

3703  7.  On  January  27,  1949,  Defendant,  through  his 

authorized  agents,  served  on  Herman  Basch  &  Co., 
Inc.  a  “Turn  Over  Directive”  directing  Herman  Basch  & 
Co.,  Inc.  “  *  *  *  to  forthwith  cancel  on  its  books  the  cer¬ 
tificates”  evidencing  said  shares  and  to  “issue  in  lieu  there¬ 
of  a  certificate  for  [said]  shares  *  *  *  registered  as  fol¬ 
lows:  Attorney  General  of  the  United  States,  Account  No. 
28-32667”. 

8.  In  compliance  with  the  demand  of  Defendant,  we  are 
advised  and  believe,  Herman  Basch  &  Co.,  Inc.  turned  over 
and  delivered  said  shares  to  Defendant  on  February  14, 
1949  in  order  to  avoid  the  criminal  penalties  imposed  by 
§16  of  the  Trading  with  the  Enemy  Act  for  failure  to  com¬ 
ply  with  an  order  of  the  Defendant. 

9.  At  no  time  has  Defendant  made  or  offered  to  make 
Plaintiff  whole. 

10.  On  March  4,  1949  Plaintiff  duly  made  and  filed  in 
duplicate  with  Defendant’s  agents  a  Notice  of  Claim  with 
respect  to  the  aforesaid  property  in  the  form  and  contain¬ 
ing  the  particulars  required  by  said  Defendant. 

11.  Said  actions  of  Defendant  were  not  and  are  not  au¬ 
thorized  by  the  Trading  with  the  Enemy  Act,  and  were  and 
are  beyond  the  powers  conferred  upon  Defendant  by  said 
Act. 

12.  Defendant  has  retained  and  now  retains  the  afore¬ 
said  property,  without  warrant  of  law. 

Wherefore,  Plaintiff  prays: 

(a)  That  .-judgment  be  entered  that  Plaintiff  is  entitled 
to  the  immediate  possession  of  the  property  described  in 
paragraph  4  hereof. 
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1.  This  Action  arises  under  §9 (a)  of  the  Trading  with 
the  Enemy  Act,  50  TJ.S.C.  App.  §9 (a);  and  the  matter  in 
controversy  exceeds,  exclusive  of  interest  and  costs,  the 
sum  of  $3,000. 

2.  At  the  time  of  the  acts  hereinafter  complained  of,  at 
all  material  times  prior  thereto,  and  at  all  times  thereafter 
until  the  present  day,  Plaintiff,  Ernest  Nauen,  was  and  is 
a  citizen  and  resident  of  the  United  States. 

3.  Defendant  Tom  C.  Clark  was  at  the  time  of  the  acts 
herein  complained  of,  has  since  then  continuously  been  and 
now  is  Attorney  General  of  the  United  States. 

4.  On  and  prior  to  December  22,  1948,  and  continuously 
thereafter,  Plaintiff  was  and  is  the  lawful  owner  of  the  fol¬ 
lowing  property,  to  wit : 

3702  A.  One  hundred  and  thirty  six  (136)  shares  of 
Common  Stock,  $100.  Par  Value,  issued  by  Herman 
Bascli  &  Co.,  Inc.,  a  New  Jersey  Corporation. 

5.  On  December  22, 1948  Defendant  executed  Vesting  Or¬ 
der  No.  12,587  whereby  he  purported  to  vest  in  the  Attor¬ 
ney  General  of  the  United  States  the  aforesaid  property 
on  the  alleged  ground  that 

“  *  *  *  Tliorer  &  Co.  is  a  partnership  organized  under  the 
laws  of  Germany  and  which  has,  or,  since  the  effective  date 
of  Executive  Order  8389  as  amended,  has  had,  its  principal 
place  of  business  in  Leipzig,  Germany,  and  is  a  national  of 
a  designated  enemy  country  (Germany) ” 

and  that  said  one  hundred  thirty  six  (136)  shares  of  $100. 
Par  Value  Common  Stock  of  Herman  Basch  &  Co.,  Inc., 

“are  beneficially  owned  by  Tliorer  &  Co.,  [a]  national  of  a 
designated  enemy  country  (Germany)  #  #  * 

6.  In  truth  and  in  fact  the  aforesaid  property  was  bought 
and  paid  for  by  Plaintiff  with  money  belonging  to  him. 
The  total  net  cost  to  Plaintiff  of  the  vested  shares  is  $23,- 
072.00,  and  the  value  thereof  at  the  date  of  vesting  and  at 
all  times  thereafter  was  and  is  substantially  in  excess  of 
said  net  cost.  Since  said  purchase  the  legal  and  equitable 
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title  to  said  property  has  been  exclusively  owned  by  Plain¬ 
tiff,  and  at  no  time  since  said  purchase  has  said  property, 
in  whole  or  in  part,  been  owned  by,  or  held  for  the  benefit 
of,  directly  or  indirectly,  any  person  (including  Thorer  & 
Co.),  who  was  or  is  a  national  of  a  foreign  country  or  an 
enemy  or  an  ally  of  an  enemy  within  the  meaning  of  §2  of 
the  Trading  with  the  Enemy  Act. 

3703  7.  On  January  27,  1949,  Defendant,  through  his 

authorized  agents,  served  on  Herman  Basch  &  Co., 
Inc.  a  “Turn  Over  Directive”  directing  Herman  Basch  & 
Co.,  Inc.  “  *  *  *  to  forthwith  cancel  on  its  books  the  cer¬ 
tificates”  evidencing  said  shares  and  to  “issue  in  lieu  there¬ 
of  a  certificate  for  [said]  shares  *  *  *  registered  as  fol¬ 
lows  :  attorney  General  of  the  United  States,  Account  No. 
2S-32667”. 

8.  In  compliance  with  the  demand  of  Defendant,  we  are 
advised  and  believe,  Herman  Basch  &  Co.,  Inc.  turned  over 
and  delivered  said  shares  to  Defendant  on  February  14, 
1949  in  order  to  avoid  the  criminal  penalties  imposed  by 
§16  of  the  Trading  with  the  Enemy  Act  for  failure  to  com¬ 
ply  with  an  order  of  the  Defendant. 

9.  At  no  time  has  Defendant  made  or  offered  to  make 
Plaintiff  whole. 

10.  On  March  4,  1949  Plaintiff  duly  made  and  filed  in 
duplicate  with  Defendant’s  agents  a  Notice  of  Claim  with 
respect  to  the  aforesaid  property  in  the  form  and  contain¬ 
ing  the  particulars  required  by  said  Defendant. 

11.  Said  actions  of  Defendant  were  not  and  are  not  au¬ 
thorized  by  the  Trading  with  the  Enemy  Act,  and  were  and 
are  beyond  the  powers  conferred  upon  Defendant  by  said 
Act. 

12.  Defendant  has  retained  and  now  retains  the  afore¬ 
said  property,  without  warrant  of  law. 

Wherefore,  Plaintiff  prays: 

(a)  That  judgment  be  entered  that  Plaintiff  is  entitled 
to  the  immediate  possession  of  the  property  described  in 
paragraph  4  hereof. 
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3704  (b)  That  a  Decree  be  entered  directing  Defendant 

to  account  for,  deliver  and  transfer  to  Plaintiff  the 
aforesaid  property,  together  with  all  dividends  and  avails 
thereof  and  all  right,  title  and  interest  therein. 

(c)  That  a  decree  be  entered  determining  the  rights  and 
equities  of  Plaintiff  in  the  premises. 

(d)  That  such  other  and  further  relief  be  granted  to 
Plaintiff  as  may  be  just  and  equitable. 

/s/  Raoul  Berger, 

Attorney  for  Plaintiff, 

Suite  1116,  Ring  Building, 
1200  ISth  Street,  N.W., 
Washington  6,  D.  C. 


3705  Filed  Mar  9-  1949 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  940- ’49 

Paul  Wm.  Vort  and  Julian  H.  Basch,  as  Trustees  u/w  of 
Fred  Basch,  Deceased,  c/o  Cook  &  Berger,  Ring  Bldg., 
Washington,  D.  C.,  Plaintiffs 


v. 

Tom  C.  Clark,  Attorney  General  of  the  United  States, 

Defendant 

Complaint 

Action  in  Equity  for  Return  of  Property 

Plaintiffs,  by  their  attorney,  complaining  of  the  Defend¬ 
ant,  allege : 

1.  This  Action  arises  under  §9(a)  of  the  Trading  with 
the  Enemy  Act,  50  U.S.C.  App.  §9(a);  and  the  matter  in 
controversy  exceeds,  exclusive  of  interest  and  costs,  the 
sum  of  $3,000. 
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2.  The  Plaintiffs,  Paul  Wm.  Yort  and  Julian  H.  Basch, 
as  Trustees,  were  duly  appointed,  have  duly  qualified,  and 
are  acting  as,  Trustees  of  a  trust  created  under  the  Will, 
dated  January  6,  1940,  of  Fred  Basch,  deceased. 

3.  At  the  time  of  the  acts  hereinafter  complained  of,  at 
all  material  times  prior  thereto,  and  at  all  times  thereafter 
until  the  present  day,  Plaintiffs  were  and  are  citizens  and 
residents  of  the  United  States. 

4.  At  all  times  material  to  this  Action,  Fred  Basch,  de¬ 
ceased,  was  a  citizen  and  resident  of  the  United  States. 

5.  Natalie  Basch,  widow  of  Fred  Basch,  Adele  Rita 
3706  (Basch)  Guttenberg,  daughter  of  Fred  Basch,  and 
Sheldon  Basch,  son  of  Fred  Basch,  are  the  sole  Bene¬ 
ficiaries  under  said  trust. 

6.  At  the  time  of  the  acts  hereinafter  complained  of,  at 
all  material  times  prior  thereto,  and  at  all  times  thereafter 
until  the  present  day,  Natalie  Basch,  Adele  Rita  (Basch) 
Guttenberg  and  Sheldon  Basch  were  and  are  citizens  and 
residents  of  the  United  States. 

7.  Defendant  Tom  C.  Clark  was  at  the  time  of  the  acts 
herein  complained  of,  has  since  then  continuously  been  and 
now  is  Attorney  General  of  the  United  States. 

8.  On  and  prior  to  December  22,  1948,  and  continuously 
thereafter,  Plaintiffs,  in  their  capacity  as  said  Trustees, 
were  and  are  the  lawful  holders  of  the  legal  title  to  the  fol¬ 
lowing  property,  to  wit: 

A.  One  hundred  and  fifty  six  (156)  shares  of  Common 
Stock,  $100.  Par  Value,  issued  by  Herman  Basch  &  Co.,  Inc., 
a  New  Jersey  Corporation. 

9.  On  December  22,  1948,  Defendant  executed  Vesting 
Order  No.  12,587,  whereby  he  purported  to  vest  in  the  At¬ 
torney  General  of  the  United  States  the  aforesaid  property 
on  the  alleged  ground  that 

“  *  *  *  Thorer  &  Co.  is  a  partnership  organized  under  the 
laws  of  Germany  and  which  has,  or,  since  the  effective  date 
of  Executive  Order  8389  as  amended,  has  had,  its  principal 
place  of  business  in  Leipzig,  Germany,  and  is  a  national  of 
a  designated  enemy  country  (Germany)” 
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and  that  said  one  hundred  and  fifty  six  (156)  shares  of  $100. 
Par  Value  Common  Stock  of  Herman  Basch  &  Co.,  Inc., 

“are  beneficially  owned  by  Thorer  &  Co.,  [a]  national  of  a 
designated  enemy  country  (Germany)  #  #  #  ” 

3707  10.  In  truth  and  in  fact  the  aforesaid  property 

was  bought  and  paid  for  by  Fred  Basch,  deceased, 
with  money  belonging  to  him.  The  total  net  cost  to  Fred 
Basch,  deceased,  of  the  vested  shares  is  $19,192,  and  the 
value  thereof  at  the  date  of  vesting  and  at  all  times  there¬ 
after  was  and  is  substantially  in  excess  of  said  net  cost. 
From  the  date  of  said  purchase  until  the  date  of  the  death 
of  Fred  Basch  the  legal  and  equitable  title  to  said  property 
has  been  exclusively  owned  by  said  Fred  Basch,  deceased, 
and  thereafter  the  legal  title  to  said  property  has  been  ex¬ 
clusively  owned  by  Plaintiffs  as  Trustees,  and  the  equitable 
title  to  said  property  has  been  exclusively  owned  by  the 
aforesaid  Beneficiaries.  At  no  time  since  said  purchase 
has  the  legal  title  to,  or  the  beneficial  interest  in,  said 
property,  in  whole  or  in  part,  been  owned  by,  or  held  for 
the  benefit  of,  directly  or  indirectly,  any  person  (including 
Thorer  &  Co.),  who  was  or  is  a  national  of  a  foreign 
country,  or  an  enemy  or  an  ally  of  an  enemy  within  the 
meaning  of  §  2  of  the  Trading  with  the  Enemy  Act. 

11.  Thereafter,  on  January  27,  1949,  defendant,  through 
his  authorized  agents,  served  on  Herman  Basch  &  Co.,  Inc. 
a  “Turn  Over  Directive”  directing  Herman  Basch  &  Co., 
Inc.  “  *  *  *  to  forthwith  cancel  on  its  books  the  certifi¬ 
cates”  evidencing  said  shares  and  to  “issue  in  lieu  thereof 
a  certificate  for  [said]  shares  *  *  *  registered  as  follows: 
Attorney  General  of  the  United  States,  Account  No. 
28-32667”. 

12.  In  compliance  with  the  demand  of  Defendant,  we  are 
advised  and  believe,  Herman  Basch  &  Co.,  Inc.,  turned  over 

and  delivered  said  shares  to  Defendant  on  February 
370S  14,  1949,  in  order  to  avoid  the  criminal  penalties 
imposed  by  §  16  of  the  Trading  with  the  Enemy  Act 
for  failure  to  comply  with  an  order  of  the  Defendant. 
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13.  At  no  time  has  Defendant  made  or  offered  to  make 
the  Trust  created  under  the  will  of  Fred  Basch,  deceased, 
of  which  Plaintiffs  are  trustees,  or  said  Trustees,  whole. 

14.  On  March  4,  1949  Plaintiffs  duly  made  and  filed  in 
duplicate  with  Defendant’s  agents  a  Notice  of  Claim  with 
respect  to  the  aforesaid  property  in  the  form  and  contain¬ 
ing  the  particulars  required  by  said  Defendant. 

15.  Said  actions  of  Defendant  were  not  and  are  not 
authorized  by  the  Trading  with  the  Enemy  Act,  and  were 
and  are  beyond  the  powers  conferred  upon  Defendant  by 
said  Act. 

16.  Defendant  has  retained  and  now  retains  the  afore¬ 
said  property,  without  warrant  of  law. 

Wherefore,  Plaintiffs  pray: 

(a)  That  judgment  be  entered  that  Plaintiffs  are  entitled 
to  the  immediate  possession  of  the  property  described  in 
paragraph  8  hereof. 

(b)  That  a  Decree  be  entered  directing  Defendant  to 
account  for,  deliver  and  transfer  to  Plaintiffs  the  afore¬ 
said  property,  together  with  all  dividends  and  avails 
thereof  and  all  right,  title  and  interest  therein. 

(c)  That  a  decree  be  entered  determining  the  rights  and 
equities  of  Plaintiffs. 

(d)  That  such  other  and  further  relief  be  granted  to 
Plaintiffs  as  may  be  just  and  equitable. 

/s/  Raoul  Berger, 

Attorney  for  Plaintiffs , 
Suite  1116,  Ring  Building, 
1200  18th  Street,  N.W., 
Washington  6,  D.  C. 
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3709  Filed  May  6  1949 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  938-49 
Paul  Wm.  Vort,  Plaintiff, 
v. 

Tom  C.  Clark,  Attorney  General,  Defendant. 

Answer 

Defendant  for  his  answer  to  the  complaint: 

(1)  Admits  that  this  action  purports  to  arise  under  Sec¬ 
tion  9(a)  of  the  Trading  with  the  Enemy  Act  and  the  mat¬ 
ter  in  controversy  exceeds,  exclusive  of  interest  and  costs, 
the  sum  of  $3,000  and  denies  the  other  allegations  of  para¬ 
graph  1  of  the  Complaint. 

(2)  Denies  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  allegations  of  paragraph  2  of  the  Com¬ 
plaint. 

(3)  Admits  the  allegations  of  paragraph  3  of  the  Com¬ 
plaint. 

(4)  Denies  the  allegations  of  paragraph  4  of  the  Com¬ 
plaint. 

(5)  Admits  that  on  December  22, 1948  the  defendant  exe¬ 
cuted  in  acordance  with  law  Vesting  Order  12,587  and  that 
said  order  was  duly  published  in  the  Federal  Register  and 
refers  to  said  vesting  order  for  the  terms  thereof. 

(6)  Denies  the  allegations  of  paragraph  6  of  the  Com¬ 
plaint. 

(7)  Admits  the  allegations  of  paragraph  7  of  the  Com¬ 
plaint. 

(8)  Admits  that  Herman  Basch  &  Co.,  Inc.,  turned  over 
the  shares  of  stock  in  question  to  the  defendant  and  denies 
knowledge  or  information  sufficient  to  form  a  belief  as  to 
the  other  allegations  in  paragraph  8  of  the  Complaint. 
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(9)  Admits  the  allegations  of  paragraph  9  of  the  Com¬ 
plaint. 

(10)  Admits  that  on  or  about  March  4,  1949  plaintiff 
filed  with  the  Office  of  Alien  Property  a  Notice  of  Claim 

made  out  in  the  form  and  purportedly  containing  the 
3910  particulars  required  by  the  regulations  of  said  Office. 

Except  as  herein  specifically  admitted,  defendant 
denies  the  allegations  of  paragraph  10  of  the  Complaint. 

(11)  Denies  the  allegations  of  paragraph  11  of  the  Com¬ 
plaint. 

(12)  Admits  that  the  defendant  retains  the  stock  which 
was  turned  over  to  him  and  denies  the  other  allegations  of 
paragraph  12  of  the  Complaint. 

First  Separate  and  Complete  Defense 

Defendant  alleges  that  the  plaintiff  has  failed  to  state  a 
claim  upon  which  relief  can  be  granted. 

Second  Separate  and  Complete  Defense 

Defendant  alleges  that  the  plaintiff  is  a  national  of  Ger¬ 
many,  a  national  of  a  designated  enemy  country  and  an 
enemy  within  the  meaning  of  the  Trading  with  the  Enemy 
Act,  as  amended,  and  the  Executive  Orders  issued  thereun¬ 
der,  and  is  not  eligible  to  bring  this  suit. 

Third  Separate  and  Complete  Defense 

Defendant  alleges  that  plaintiff  acquired  record  title  to 
the  stock  described  in  paragraph  4  of  the  Complaint  as  part 
of  and  pursuant  to  a  conspiracy  to  defraud  the  United 
States  by  concealing  the  beneficial  ownership  of  said  stock 
in  the  event  of  war  between  the  United  States  and  Ger¬ 
many,  and  that,  despite  the  record  transfer  to  the  plaintiff, 
the  beneficial  ownership  of  said  stock  continued  in  the  Ger¬ 
man  owners  thereof ;  wherefore  the  plaintiff  may  not  main¬ 
tain  this  action. 

Wherefore  defendant  prays:  That  the  Complaint  be 
dismissed  with  costs  to  be  paid  to  the  defendant  and  for 
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such  other  relief  as  the  Court  may  deem  appropriate  and 
equitable. 

David  L.  Bazelon 
Assistant  Attorney  General 
Director,  Office  of  Alien  Property 

George  B.  Searls 
Chief  Trial  Attorney 

Robert  J.  Wieferich 
Attorney 

United  States  Department  of  Justice 
Washington  25,  D.  C. 

Attorneys  for  Defendant 


3711  Filed  May  6  1949 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  939-49 
Ernest  Nauen,  Plaintiff, 


v. 

Tom  C.  Clark,  Attorney  General,  Defendant. 

Answer 

Defendant  for  his  answer  to  the  complaint: 

(1)  Admits  that  this  action  purports  to  arise  under  Sec¬ 
tion  9(a)  of  the  Trading  with  the  Enemy  Act  and  the  mat¬ 
ter  in  controversy  exceeds,  exclusive  of  interest  and  costs, 
the  sum  of  $3,000  and  denies  the  other  allegations  of  para¬ 
graph  1  of  the  Complaint. 

(2)  Denies  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  allegations  of  paragraph  2  of  the  Com¬ 
plaint. 

(3)  Admits  the  allegations  of  paragraph  3  of  the  Com¬ 
plaint. 

(4)  Denies  the  allegations  of  paragraph  4  of  the  Com¬ 
plaint. 
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(5)  Admits  that  on  December  22, 1948  the  defendant  exe¬ 
cuted  in  accordance  with  law  Vesting  Order  12,587  and 
that  said  order  was  duly  published  in  the  Federal  Register 
and  refers  to  said  vesting  order  for  the  terms  thereof. 

(6)  Denies  the  allegations  of  paragraph  6  of  the  Com¬ 
plaint. 

(7)  Admits  the  allegations  of  paragraph  7  of  the  Com¬ 
plaint. 

(8)  Admits  that  Herman  Basch  &  Co.,  Inc.,  turned  over 
the  shares  of  stock  in  question  to  the  defendant  and  denies 
knowledge  or  information  sufficient  to  form  a  belief  as  to 
the  other  allegations  in  paragraph  8  of  the  Complaint. 

(9)  Admits  the  allegations  of  paragraph  9  of  the  Com¬ 
plaint. 

(10)  Admits  that  on  or  about  March  4, 1949  plaintiff  filed 
with  the  Office  of  Alien  Property  a  Notice  of  Claim  made 

out  in  the  form  and  purportedly  containing  the  par- 
3712  ticulars  required  by  the  regulations  of  said  Office. 

Except  as  herein  specifically  admitted,  defendant  de¬ 
nies  the  allegations  of  paragraph  10  of  the  Complaint. 

(11)  Denies  the  allegations  of  paragraph  11  of  the  Com¬ 
plaint. 

(12)  Admits  that  the  defendant  retains  the  stock  which 
was  turned  over  to  him  and  denies  the  other  allegations  of 
paragraph  12  of  the  Complaint. 

Fiest  Separate  and  Complete  Defense 

Defendant  alleges  that  the  plaintiff  has  failed  to  state  a 
claim  upon  which  relief  can  be  granted. 

Second  Separate  and  Complete  Defense 

Defendant  alleges  that  the  plaintiff  is  a  national  of  Ger¬ 
many,  a  national  of  a  designated  enemy  country  and  an 
enemy  within  the  meaning  of  the  Trading  with  the  Enemy 
Act,  as  amended,  and  the  Executive  Orders  issued  thereun¬ 
der,  and  is  not  eligible  to  bring  this  suit. 
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Third  Separate  and  Complete  Defense 

Defendant  alleges  that  plaintiff  acquired  record  title  to 
the  stock  described  in  paragraph  4  of  the  Complaint  as 
part  of  and  pursuant  to  a  conspiracy  to  defraud  the  United 
States  by  concealing  the  beneficial  ownership  of  said  stock 
in  the  event  of  war  between  the  United  States  and  Ger¬ 
many,  and  that,  despite  the  record  transfer  to  the  plaintiff, 
the  beneficial  ownership  of  said  stock  continued  in  the 
German  owners  thereof;  wherefore  the  plaintiff  may  not 
maintain  this  action. 

Wherefore  defendant  prays:  That  the  Complaint  be 
dismissed  with  costs  to  be  paid  to  the  defendant  and  for 
such  other  relief  as  the  Court  may  deem  appropriate  and 
equitable. 

David  L.  Bazelon 
Assistant  Attorney  General 
Director,  Office  of  Alien  Property 

George  B.  Seaels 
Chief  Trial  Attorney 

Robert  J.  Wieferich 
Attorney 

United  States  Department  of  Justice 
Washington  25,  D.  C- 
Attorneys  for  Defendant 
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3713  Filed  May  18  1949 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  940-49 

Paul  Wm.  Vort  and  Julian  H.  Basch,  as  Trustees  u/w  of 
Fred  Basch,  Deceased,  Plaintiffs , 


v. 

Tom  C.  Clark,  Attorney  General  of  the  United  States, 

Defendant . 

Answer 

Defendant  for  his  answer  to  the  Complaint: 

(1)  Admits  this  action  purports  to  arise  under  Section 
9(a)  of  the  Trading  with  the  Enemy  Act  and  the  matter  in 
controversy  exceeds,  exclusive  of  interest  and  costs,  the 
sum  of  $3,000  and  denies  the  other  allegations  of  paragraph 
1  of  the  Complaint. 

(2)  Denies  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  allegations  or  paragraph  2  of  the  Com¬ 
plaint. 

(3)  Denies  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  allegations  of  paragraph  3  of  the  Com¬ 
plaint. 

(4)  Denies  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  allegations  of  paragraph  4  of  the  Com¬ 
plaint. 

(5)  Denies  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  allegations  of  paragraph  5  of  the  Com¬ 
plaint. 

(6)  Denies  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  allegations  of  paragraph  6  of  the  Com¬ 
plaint. 

(7)  Admits  the  allegations  of  paragraph  7  of  the 
Complaint. 
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(8)  Denies  the  allegations  of  paragraph  8  of  the 
Complaint. 

(9)  Admits  that  on  December  22,  194S  the  defendant  ex¬ 
ecuted  in  accordance  with  law  Vesting  Order  12,587  and  that 

said  order  was  duly  published  in  the  Federal  Reg- 
3714  ister  and  refers  to  said  vesting  order  for  the  terms 
thereof. 

(10)  Denies  the  allegations  of  paragraph  10  of  the 
Complaint. 

(11)  Admits  the  allegations  of  paragraph  11  of  the 
Complaint. 

(12)  Admits  that  Herman  Basch  &  Co.,  Inc.,  turned  over 
the  shares  of  stock  in  question  to  the  defendant  and  denies 
knowledge  or  information  sufficient  to  form  a  belief  as  to 
the  other  allegations  in  paragraph  12  of  the  Complaint. 

(13)  Admits  the  allegations  of  paragraph  13  of  the 
Complaint. 

(14)  Admits  that  on  or  about  March  4,  1949  plaintiffs 
filed  with  the  Office  of  Alien  Property  a  Notice  of  Claim 
made  out  in  the  form  and  purportedly  containing  the  par¬ 
ticulars  required  by  the  regulations  of  said  Office.  Except 
as  herein  specifically  admitted,  defendant  denies  the  allega¬ 
tions  of  paragraph  14  of  the  Complaint. 

(15)  Denies  the  allegations  of  paragraph  15  of  the 
Complaint. 

(16)  Admits  that  the  defendant  retains  the  stock  which 
was  turned  over  to  him  and  denies  the  other  allegations  of 
paragraph  16  of  the  Complaint. 

Fikst  Separate  and  Complete  Defense 

Defendant  alleges  that  the  plaintiffs  have  failed  to  state 
a  claim  upon  which  relief  can  be  granted. 

Second  Separate  and  Complete  Defense 

Defendant  alleges  that  Fred  Basch,  plaintiffs’  decedent, 
was  a  national  of  Germany,  a  national  of  a  designated 
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enemy  country  and  an  enemy  within  the  meaning  of  the 
Trading  with  the  Enemy  Act,  as  amended,  and  the  Execu¬ 
tive  Orders  issued  thereunder,  and  plaintiffs  may  not  main¬ 
tain  this  action. 

Third  Separate  and  Complete  Defense 

Defendant  alleges  that  Fred  Basch,  plaintiffs’  decedent, 
acquired  record  title  to  the  stock  described  in  paragraph  8 
of  the  Complaint  as  part  of  and  pursuant  to  a  con- 
3715  spiracy  to  defraud  the  United  States  by  concealing 
the  beneficial  ownership  of  said  stock  in  the  event  of 
war  between  the  United  States  and  Germany,  and  that,  de¬ 
spite  the  transfer  to  Fred  Basch,  plaintiffs’  decedent,  the 
beneficial  ownership  of  said  stock  continued  in  the  German 
owners  thereof ;  wherefore  the  plaintiffs  may  not  maintain 
this  action. 

Wherefore  defendant  prays:  That  the  Complaint  be 
dismissed  with  costs  to  be  paid  to  the  defendant  and  for 
such  other  relief  as  the  Court  may  deem  appropriate  and 
equitable. 

David  L.  Bazelon 
Assistant  Attorney  General 
Director,  Office  of  Alien  Property 

George  B.  Searls 
Chief  Trial  Attorney 

Robert  J.  Wieferich 
Attorney 

United  States  Department  of  Justice 

Washington  25,  D.  C. 

Attorneys  for  Defendant 
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3722  Filed  Jan  25  1950 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  93S-49 
Paul  William  Vort,  Plaintiff, 


v. 

J.  Howard  McGrath,  Attorney  General,  Defendant. 

Supplemental  Answer 
Counterclaim 

For  a  Counterclaim  the  defendant  alleges : 

1.  The  jurisdiction  of  this  Court  is  based  upon  Section 
1345  of  Title  2S  of  the  United  States  Code  and  Section  17 
of  the  Trading  with  the  Enemy  Act,  as  amended  (Act  of 
October  6,  1917,  40  Stat.  425,  United  States  Code,  Title  50, 
Appendix). 

2.  On  or  about  February  IS,  1939,  the  plaintiff  entered 
into  a  conspiracy  with  others  to  defraud  the  United  States 
by  concealing  the  control  by  Thorer  &  Co.,  of  Germany,  of 
a  corporation  named  Altlior,  Incorporated,  and  the  bene¬ 
ficial  ownership  by  Thorer  &  Co.  of  375  shares  of  stock  of 
Althor.  Pursuant  to  and  as  part  of  said  conspiracy  the 
plaintiff  acquired  the  record  title  to  39  shares  of  Althor 
stock.  Thereafter  the  plaintiff  acquired  and  parted  with 
record  title  to  stock  as  follows: 

In  1943  acquired  an  additional  67  shares  of  Althor. 

On  or  about  December  31,  1944,  106  shares  of  Althor 
exchanged  for  424  shares  of  stock  of  Herman  Basch  &  Co., 
Inc. 

In  1945  and  1946,  transferred  24  shares  of  Herman  Basch 
&  Co.,  Inc. 

In  1947  acquired  an  additional  118  shares  of  Herman 
Basch  &  Co.,  Inc. 
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As  of  February  10,  1947,  and  thereafter  until  the  stock 
was  vested  by  the  Attorney  General,  plaintiff  held  pur¬ 
suant  to  and  as  part  of  said  conspiracy  record  title 
3723  to  518  shares  of  stock  of  Herman  Basch  &  Co.,  Inc., 
and  the  plaintiff  held  such  title  with  the  intent  to 
conceal  the  beneficial  ownership  of  said  shares  by  Thorer 
&  Co.  All  the  shares  acquired  by  plaintiff  subsequent  to 
February  18,  1939,  were  acquired  by  him  from  persons 
who  were  participants  in  said  conspiracy  and  who  were 
known  to  plaintiff  to  be  such  and  who,  as  known  by  plain¬ 
tiff  held  the  record  title  thereto  with  the  intent  to  conceal 
the  continued  beneficial  ownership  thereof  by  said  Thorer 
&  Co.  Plaintiff  acquired  the  record  title  to  the  stock  men¬ 
tioned  in  this  paragraph  with  the  purpose  of  attempting  to 
avoid  a  seizure  thereof  by  the  United  States.  None  of  the 
transfers  to  plaintiff  averred  herein  which  occurred  sub¬ 
sequent  to  June  14, 1941,  were  licensed  by  the  Secretary  of 
the  Treasury  pursuant  to  Executive  Order  No.  8389,  as 
amended. 

3.  Between  February  18, 1939,  and  the  date  of  vesting  of 
said  518  shares,  the  plaintiff  received  on  the  said  106  shares 
of  Althor,  Incorporated,  and  on  the  shares  of  stock  of  Her¬ 
man  Basch  &  Co.,  Inc.,  acquired  and  held  by  him  as  alleged 
in  paragraph  2,  a  total  of  $103,041.40  in  dividends.  These 
dividends  were  in  equity  and  within  the  intendment  of  the 
Trading  wnth  the  Enemy  Act  the  property  of  Thorer  & 
Co.,  the  former  record  owners  of  the  375  shares  of  stock 
of  Althor,  Incorporated  mentioned  in  paragraph  2,  and  the 
beneficial  owners  of  the  shares  of  stock  of  Herman  Basch 
&  Co.,  Inc.,  record  title  to  which  was  acquired  and  held  by 
the  plaintiff  as  alleged  in  paragraph  2.  Of  the  $103,041.40 
in  dividends  paid  to  him  as  aforesaid,  the  plaintiff  paid  over 
$11,392  to  said  Thorer  &  Co.  As  of  September  21,  1949,  by 
reason  of  the  receipt  of  dividends  as  aforesaid,  less  the 
payment  of  $11,392,  the  plaintiff  was  indebted  to  and  ac¬ 
countable  to  Thorer  &  Co.  in  the  sum  of  $91,649.40  and 
interest. 
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4.  Pursuant  to  law,  the  predecessor  in  office  of  the  de¬ 
fendant  executed  on  September  21,  1949,  Vesting  Order 
No.  13852,  which  was  filed  with  the  Division  of  the  Federal 
Register  on  September  24, 1949,  a  copy  of  which  is  attached 
hereto  as  “Exhibit  A”.  By  said  Vesting  Order  No. 
3724  13S52,  the  Attorney  General  vested  in  himself  the 
indebtedness  and  obligation  to  account  by  the  plain¬ 
tiff  to  Thorer  &  Co.  set  out  in  paragraph  3.  A  copy  of  said 
Vesting  Order  No.  13852  was  duly  served  on  the  plaintiff 
and  demand  has  been  duly  made  for  payment  of  the  amount 
now  owed  by  plaintiff  to  the  Attorney  General  by  virtue 
of  said  Vesting  Order. 

Wherefore,  defendant  demands  judgment  against  the 
plaintiff  for  $91,649.40  plus  interest,  together  with  costs. 

Harold  I.  Baynton 
Acting  Director 
Office  of  Alien  Property 

George  B.  Searls 
Chief  Trial  Attorney 

Robert  J.  Wieferich 
Attorney 

James  H.  Falloon 
Attorney 

Attorneys  for  Defendant 
Office  of  Alien  Property 
Department  of  Justice 
Washington  25,  D.  C. 


December  ,  1949 
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3725  Filed  Dec.  19  1949 

DEPARTMENT  OF  JUSTICE 
OFFICE  OF  ALIEN  PROPERTY 

Vesting  Order  13852. 

Re :  Debts  owing  to  Thorer  &  Co. 

Under  the  authority  of  the  Trading  with  the  Enemy  Act, 
as  amended,  Executive  Order  9193,  as  amended,  and  Exec¬ 
utive  Order  9788,  and  pursuant  to  law,  after  investigation, 
it  is  hereby  found: 

1.  That  Thorer  &  Co.  is  a  partnership  organized  under 
the  laws  of  Germany  and  which  has  or,  since  the  effective 
date  of  Executive  Order  8389,  as  amended,  has  had  its 
principal  place  of  business  in  Leipzig,  Germany,  and  is  a 
national  of  a  designated  enemy  country  (Germany) ; 

2.  That  the  property  described  as  follows : 

a.  Those  certain  debts  or  other  obligations  owing  to 
Thorer  &  Co.  by  the  persons  wdiose  names  and  addresses 
are  listed  in  Exhibit  A,  attached  hereto  and  by  reference 
made  a  part  hereof,  arising  out  of  the  receipt  by  said  per¬ 
sons  of  dividends  paid  by  Althor,  Incorporated,  a  New 
York  corporation,  for  the  period  beginning  January  1, 
1939  and  ending  December  31,  1944,  and/or  dividends  paid 
by  Herman  Basch  &  Co.,  Inc.,  a  New  Jersey  corporation, 
for  the  period  beginning  January  1,  1944  and  ending  De¬ 
cember  31,  1948,  with  respect  to  certain  shares  of  capital 
stock  of  said  corporations  beneficially  owned  by  Thorer  & 
Co.,  and  any  and  all  rights  to  demand,  enforce  and  collect 
the  same,  and 

b.  Those  certain  debts  or  other  obligations  owing  to 
Thorer  &  Co.  by  Paul  Wm.  Vort  as  Executor  of  the 
Estate  of  Fred  Basch,  deceased,  and  by  Paul  Wm.  Vort 
and  Julian  H.  Basch  as  Trustees  under  the  will  of  Fred 
Basch,  deceased,  arising  out  of  the  receipt  by  Fred  Basch 
and  the  aforesaid  persons  of  dividends  paid  by  Althor, 
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Incorporated,  a  New  York  corporation,  for  the  period  be¬ 
ginning  January  1, 1939  and  ending  December  31, 1944,  and 
by  Herman  Baseh  &  Co.,  Inc.,  a  New  Jersey  corporation, 
for  the  period  beginning  January  1,  1944  and  ending 
December  31, 194S,  with  respect  to  certain  shares  of  capital 
stock  of  said  corporations  beneficially  owned  by  Thorer  & 
Co.,  and  any  and  all  rights  to  demand,  enforce  and  collect 
the  same, 

is  property  within  the  United  States  owned  or  controlled 
by,  payable  or  deliverable  to,  held  on  behalf  of  or  on 
account  of,  or  owing  to,  or  which  is  evidence  of  ownership 
or  control  by,  the  aforesaid  national  of  a  designated  enemy 
country  (Germany) ; 

and  it  is  hereby  determined: 

3.  That  to  the  extent  that  the  person  named  in  sub- 
paragraph  1  hereof  is  not  within  a  designated  enemy  coun¬ 
try,  the  national  interest  of  the  United  States  requires  that 
such  person  be  treated  as  a  national  of  a  designated  enemy 
country  (Germany). 

All  determinations  and  all  action  required  by  law,  in¬ 
cluding  appropriate  consultation  and  certification,  having 
been  made  and  taken,  and,  it  being  deemed  necessary  in  the 
national  interest, 

3726  There  Is  Hereby  Vested  in  the  Attorney  General 
of  the  United  States  the  property  described  above, 
to  be  held,  used,  administered,  liquidated,  sold  or  otherwise 
dealt  with  in  the  interest  of  and  for  the  benefit  of  the 
United  States. 

The  terms  “national”  and  “designated  enemy  country” 
as  used  herein  shall  have  the  meanings  prescribed  in  sec¬ 
tion  10  of  Executive  Order  9193,  as  amended. 

(40  Stat.  411,  50  U.S.C.  App.  1 ;  55  Stat.  S39,  50  U.S.C.  App. 
Sup.  616 :  Pub.  Law  322,  79th  Cong.,  60  Stat.  50 ;  Pub.  Law 
671,  79th  Cong.,  60  Stat.  925;  E.O.  9193,  July  6, 1942,  7  F.R. 
5205,  3  CFR,  Cum.  Supp. ;  E.O.  9567,  June  S,  1945,  10  F.R. 
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6917,  3  CFR,  1945  Supp.;  E.O.  9788,  Oct.  14,  1946,  11  F.R. 
11981) 

Executed  at  Washington,  D.  C.,  on  September  21,  1949. 

For  the  Attorney  General: 


(Official  Seal) 


/ s/  David  L.  Bazelon 

Assistant  Attorney  General 
Director,  Office  of  Alien  Property 


3727  Re:  Debts  owing  to  Thorer  &  Co. 

EXHIBIT  A. 

Name  Address 

George  S.  Ward,  Union  Trust  Building,  Washington,  D.  C. 
Theodore  W.  Koch,  Pioneer  Building,  St.  Paul,  Minnesota 
James  A.  Stevenson,  55  Wall  Street,  New  York,  N.  Y. 
Ernest  Nauen,  201  Lincoln  Street,  Inglewood,  New  Jersey. 
Fred  A.  Klein,  24  James  Place,  New  York,  New  York. 

Paul  Wm.  Vort,  8  William  Penn  Road,  Great  Neck,  Long 
Island,  New  York. 

William  W.  Lancaster,  55  Wall  Street,  New  York,  New 
York. 

Curt  Mahler,  Scarsdale,  New  York. 

Irmgard  Mahler,  Scarsdale,  New  York. 
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372S  Filed  Dec.  19  1949. 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  939-49. 
Ernest  Nauen,  Plaintiff , 


v. 

J.  Howard  McGrath,  Attorney  General  of  tlie  United 

States,  Defendant. 

Supplemental  Answer. 

Counterclaim. 

For  a  Counterclaim  the  defendant  alleges: 

1.  The  jurisdiction  of  this  Court  is  based  upon  Section 
1345  of  Title  2S  of  the  United  States  Code  and  Section  17 
of  the  Trading  with  the  Enemy  Act,  as  amended  (Act  of 
October  6,  1917,  40  Stat.  425,  United  States  Code,  Title  50, 
Appendix). 

2.  On  or  about  February  IS,  1939,  the  plaintiff  entered 
into  a  conspiracy  with  others  to  defraud  the  United  States 
by  concealing  the  control  by  Thorer  &  Co.,  of  Germany, 
of  a  corporation  named  Althor,  Incorporated,  and  the  bene¬ 
ficial  ownership  by  Thorer  &  Co.  of  375  shares  of  stock 
of  Althor.  Pursuant  to  and  as  part  of  said  conspiracy  the 
plaintiff  acquired  the  record  title  to  24  shares  of  Althor 
stock.  Thereafter  the  plaintiff  acquired  and  parted  with 
record  title  to  stock  as  follows: 

On  or  about  December  31,  1944,  24  shares  of  Althor,  Inc., 
exchanged  for  96  shares  of  stock  of  Herman  Basch  &  Co., 
Inc. 

In  1947  acquired  an  additional  40  shares  of  Herman 
Basch  &  Co.,  Inc. 

As  of  February  10,  1947  and  thereafter  until  the  stock 
was  vested  by  the  Attorney  General  plaintiff  held  pursuant 
to  and  as  part  of  said  conspiracy  record  title  to  136  shares 
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of  stock  of  Herman  Basch  &  Co.,  Inc.,  and  the  plaintiff  held 
such  title  with  the  intent  to  conceal  the  beneficial 
3729  ownership  of  said  shares  by  Thorer  &  Co.  All  the 
shares  acquired  by  plaintiff  subsequent  to  February 
18,  1939,  were  acquired  by  him  from  persons  who  were 
participants  in  said  conspiracy  and  who  were  known  to 
plaintiff  to  be  such  and  who,  as  known  by  plaintiff,  held 
the  record  title  thereto  with  the  intent  to  conceal  the  con¬ 
tinued  beneficial  ownership  thereof  by  said  Thorer  &  Co. 
Plaintiff  acquired  the  record  title  to  the  stock  mentioned 
in  this  paragraph  with  the  purpose  of  attempting  to  avoid 
seizure  thereof  by  the  United  States.  None  of  the  transfers 
to  plaintiff  averred  herein  which  occurred  subsequent  to 
June  14,  1941,  were  licensed  by  the  Secretary  of  the 
Treasury  pursuant  to  Executive  Order  No.  8389,  as 
amended. 

3.  Between  February  18,  1939,  and  the  date  of  vesting 
of  said  136  shares,  the  plaintiff  received  on  the  24  shares 
of  Althor,  Inc.,  and  on  the  shares  of  stock  of  Herman 
Basch  &  Co.,  Inc.,  acquired  and  held  by  him  as  alleged  in 
paragraph  2,  a  total  of  $29,858.40  in  dividends.  These  div¬ 
idends  were  in  equity  and  within  the  intendment  of  the 
Trading  with  the  Enemy  Act  the  property  of  Thorer  & 
Co.,  the  former  record  owners  of  375  shares  of  stock  of 
Althor,  Inc.  mentioned  in  paragraph  2  and  the  beneficial 
owners  of  the  shares  of  stock  of  Herman  Basch  &  Co., 
Inc.,  record  title  to  which  was  acquired  and  held  by  the 
plaintiff  as  alleged  in  paragraph  2.  Of  the  $29,858.40  in 
dividends  paid  to  him  as  aforesaid,  the  plaintiff  paid  over 
$6,272  to  said  Thorer  &  Co.  As  of  September  21,  1949,  by 
reason  of  the  receipt  of  dividends  as  aforesaid,  less  the 
payment  of  $6,272,  the  plaintiff  was  indebted  to  and 
accountable  to  Thorer  &  Co.  in  the  sum  of  $23,586.40  and 
interest. 

4.  Pursuant  to  law,  the  predecessor  in  office  of  the  de¬ 
fendant  executed  on  September  21,  1949,  Vesting  Order 
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Xo.  13S52,  which  was  filed  with  the  Division  of  the  Federal 
Register  on  September  24, 1949,  a  copy  of  which  is  attached 
hereto  as  “Exhibit  A”.  By  said  Vesting  Order  Xo.  13852, 
the  Attorney  General  vested  in  himself  the  indebtedness 
and  obligation  to  account  by  the  plaintiff  to  Thorer  &  Co. 
set  out  in  paragraph  3.  A  copy  of  said  Vesting  Order  Xo. 
13S52  was  duly  served  on  the  plaintiff  and  demand  has  been 
duly  made  for  payment  of  the  amount  now  owed  by  plain¬ 
tiff  to  the  Attorney  General  by  virtue  of  said  Vesting 
Order. 

3730  Wherefore,  defendant  demands  judgment  against 
the  plaintiff  for  the  sum  of  $23,586.40  plus  interest, 
together  with  costs. 

/s/  Harold  I.  Baynton 
Acting  Director 
Office  of  Alien  Property 

/s/  George  B.  Searls, 

Chief  Trial  Attorney 

/s/  Robert  J.  Wieferich 
Attorney 

/s/  James  H.  Falloox 
Attorney 

Attorneys  for  Defendant 

Office  of  Alien  Property 
Department  of  Justice 
Washington  25,  D.  C. 


December 


,  1949 


33 


3733  Filed  Dec.  19,  1949. 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  940-49. 

Paul  Wm.  Vort  and  Julian  H.  Basch,  as  Trustees  u/w  of 
Fred  Bascli,  Deceased,  Plaintiffs, 

v. 

J.  Howard  McGrath,  Attorney  General  of  the  United 

States,  Defendant. 

Supplemental  Answer. 

Counterclaim. 

For  a  Counterclaim  the  defendant  alleges: 

1.  The  jurisdiction  of  this  Court  is  based  upon  Section 
1345  of  Title  28  of  the  United  States  Code  and  Section  17 
of  the  Trading  with  the  Enemy  Act,  as  amended,  (Act  of 
October  6,  1917,  40  Stat.  425,  United  States  Code,  Title  50, 
Appendix). 

2.  On  or  about  February  18, 1939,  the  plaintiffs’  decedent 
entered  into  a  conspiracy  with  others  to  defraud  the 
United  States  by  concealing  the  control  by  Thorer  &  Co., 
of  Germany,  of  a  corporation  named  Althor,  Incorporated, 
and  the  beneficial  ownership  by  Thorer  &  Co.  of  375  shares 
of  stock  of  Althor.  Pursuant  to  and  as  part  of  said  con¬ 
spiracy  the  plaintiffs’  decedent  acquired  the  record  title 
to  39  shares.  Thereafter,  the  plaintiffs’  decedent  or  the 
plaintiffs  as  executors  and/or  trustees  under  the  will  of 
Fred  Bascli,  deceased,  exchanged  the  39  shares  of  Althor 
stock  for  156  shares  of  stock  of  Herman  Basch  &  Co.,  Inc. 

As  of  February  10,  1947,  and  thereafter  until  the  stock 
was  vested  by  the  Attorney  General,  the  plaintiffs’  de¬ 
cedent  or  the  plaintiffs  as  executors  and/or  trustees  under 
the  will  of  Fred  Basch,  deceased,  held  pursuant  to  and  as 
part  of  said  conspiracy  record  title  to  156  shares  of  stock 
of  Herman  Basch  &  Co.,  Inc.,  and  the  said  plaintiffs’  de¬ 
cedent  or  the  plaintiffs  as  executors  and/or  trustees 
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3734  under  the  will  of  Fred  Basch,  deceased,  held  such 
title  with  the  intent  to  conceal  the  beneficial  owner¬ 
ship  of  said  shares  of  Thorer  &  Co.  The  acquisition  of  the 
Althor  shares  or  the  exchange  of  such  shares  for  stock  in 
Herman  Basch  &  Co.,  Inc.,  hereinbefore  described,  were 
acquired  from  persons  who  were  participants  in  said  con¬ 
spiracy  and  who  were  known  to  plaintiffs’  decedent  and  to 
the  plaintiffs  as  executors  and/or  trustees  under  the  wrill 
of  Fred  Basch,  deceased,  to  be  such  and  were  held  with 
the  intent  to  conceal  the  continued  beneficial  ownership, 
thereof,  by  said  Thorer  &  Co.,  and  that  such  acquisition 
and  the  holding  of  record  title  to  such  stock  was  for  the 
purpose  of  attempting  to  avoid  seizure,  thereof,  by  the 
United  States.  The  exchange  of  Althor  stock  for  stock  in 
Herman  Basch  &  Co.,  Inc.,  which  occurred  subsequent  to 
June  14,  1941,  was  not  licensed  by  the  Secretary  of  the 
Treasury,  pursuant  to  Executive  Order  No.  8389,  as 
amended. 

3.  Between  February  IS,  1939,  and  the  date  of  vesting 
of  said  156  shares,  the  plaintiffs’  decedent  or  the  plaintiffs 
as  executors  and/or  trustees  under  the  will  of  Fred  Basch, 
deceased,  received  on  the  said  39  shares  of  Althor,  Inc.,  and 
on  the  156  shares  of  Herman  Basch  &  Co.,  Inc.,  acquired 
and  held  as  alleged  in  paragraph  2,  a  total  of  $41,207.40  in 
dividends.  These  dividends  were  in  equity  and  within  the 
intendment  of  the  Trading  with  the  Enemy  Act  the  prop¬ 
erty  of  Thorer  &  Co.,  the  former  record  owners  of  the  375 
shares  of  stock  of  Althor,  Inc.,  mentioned  in  paragraph  2, 
and  the  beneficial  owners  of  the  shares  of  stock  of  Herman 
Basch  &  Co.,  Inc.,  record  title  to  which  was  acquired  and 
held  by  the  plaintiffs’  decedent  or  the  plaintiffs  as  execu¬ 
tors  and/or  trustees  under  the  will  of  Fred  Basch,  de¬ 
ceased,  as  alleged  in  paragraph  2.  Of  the  $41,207.40,  in 
dividends  paid  as  aforesaid,  the  plaintiffs’  decedent  paid 
over  $11,392  to  said  Thorer  &  Co.  As  of  December  21, 1949, 
by  reason  of  the  receipt  of  dividends  as  aforesaid,  less  the 
payment  of  $11,392,  the  plaintiffs’  decedent  and  the  plain¬ 
tiffs  as  executors  and/or  trustees  under  the  will  of  Fred 
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Basch,  deceased,  were  indebted  to  and  accountable  to 
Thorer  &  Co.,  in  tbe  sum  of  $29,815.40  and  interest. 

4.  Pursuant  to  law,  tbe  predecessor  in  office  of  the  de¬ 
fendant  executed  on  September  21,  1949,  Vesting 
3735  Order  No.  13852,  which  was  filed  wdth  the  Division 
of  the  Federal  Register  on  September  24,  1949,  a 
copy  of  which  it  attached  hereto  as  “Exhibit  A”.  By  said  •> 
Vesting  Order  No.  13852,  the  Attorney  General  vested  in 
himself  the  indebtedness  and  obligation  to  account  by  the 
plaintiffs’  decedent  or  the  plaintiffs  as  executors  and/or 
trustees  under  the  will  of  Fred  Basch,  deceased,  to  Thorer 
&  Co.  set  out  in  paragraph  3.  A  copy  of  said  Vesting 
Order  No.  13S52  was  duly  served  on  the  plaintiffs  as  exec¬ 
utors  and/or  trustees  under  the  will  of  Fred  Basch,  de¬ 
ceased,  and  demand  has  been  duly  made  for  payment  of 
the  amount  now  owed  by  plaintiffs  as  executors  and/or 
trustees  under  the  will  of  Fred  Basch,  deceased,  to  the 
Attorney  General  by  virtue  of  said  Vesting  Order. 

Wherefore,  defendant  demands  judgment  against  the 
plaintiffs  for  $29,815.40  plus  interest,  together  with  costs. 


/s/  Harold  I.  Baynton 
Acting  Director 
Office  of  Alien  Property 
/s/  George  B.  Searls, 

Chief  Trial  Attorney 
/s/  Robert  J.  Wieferich 
Attorney 

/s/  James  H.  Falloon 
Attorney 

Attorneys  for  Defendant 
Office  of  Alien  Property 
Department  of  Justice 
December  ,  1949  Washington  25,  D.  C. 


*  •  * 


* 


*  *  • 


# 
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3739  Filed  Jan  24  1950 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  038-49 
Paul  William  Vort,  Plaintiff 


v. 

J.  Howard  McGrath,  Attorney  General  of  the  United 

States,  Defendant 

Plaintiff’s  Reply  to  Defendant’s  Counterclaim 

For  his  reply  to  Defendant’s  Counterclaim,  Plaintiff 

1.  Admits  the  allegations  of  paragraph  1  of  the  Counter¬ 
claim. 

2.  Admits  that  Plaintiff  acquired  title  (both  legal  and 
equitable)  to  39  shares  of  Althor  stock  on  or  about  Feb¬ 
ruary  18, 1939 ;  that  he  acquired  an  additional  67  shares  of 
Althor  in  1943;  that  106  shares  of  Althor  were  exchanged 
for  424  shares  of  stock  of  Herman  Basch  &  Co.,  Inc.  (a  New 
Jersey  Corporation)  on  or  about  December  31,  1944;  that 
he  transferred  24  shares  of  stock  of  said  Herman  Basch  & 
Co.,  Inc.  in  1945  and  1946;  that  he  acquired  an  additional 
118  shares  of  stock  of  Herman  Basch  &  Co.,  Inc.  in  1947 ; 
and  that  as  of  February  10,  1947,  and  continuously  there¬ 
after  Plaintiff  held  title  (both  legal  and  equitable)  to  518 

shares  of  stock  of  said  Herman  Basch  &  Co.,  Inc. 
3740  Except  as  herein  specifically  admitted,  Plaintiff  de¬ 
nies  the  allegations  of  paragraph  2  of  said  Counter¬ 
claim. 

3.  Admits  that  between  February  18,  1939,  and  the  date 
of  vesting  of  said  518  shares  Plaintiff  received  on  the  shares 
described  in  paragraph  2  of  the  Counterclaim  a  total 
of  $103,041.40  in  dividends. 

Except  as  herein  specifically  admitted,  Plaintiff  denies 
the  allegations  of  paragraph  3  of  said  Counterclaim. 
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4.  Admits  that  Defendant’s  predecessor  in  office  executed 
Vesting  Order  No.  13852  on  September  21,  1949,  that  said 
Vesting  Order  was  served  on  Plaintiff,  that  the  Attorney 
General  purported  thereby  to  vest  in  himself  an  alleged  in¬ 
debtedness  and  obligation  to  account  by  the  Plaintiff  to 
Thorer  &  Co.  set  out  in  paragraph  3  of  said  Counterclaim. 

Plaintiff  denies  that  he  has  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  said  Vesting  Order 
was  in  fact  filed  with  the  Division  of  the  Federal  Register 
on  September  24,  1949. 

Except  as  herein  specifically  admitted,  Plaintiff  denies 
the  allegations  of  paragraph  4  of  said  Counterclaim. 

First  Separate  Defense  of  Plaintiff  to  Defendant’s 

Counterclaim 

Plaintiff  alleges  that  Defendant  has  failed  to  state  a 
claim  upon  which  relief  can  be  granted. 

3741  Wherefore,  Plaintiff  Prays: 

That  the  Counterclaim  be  dismissed  with  costs  to 
be  paid  to  the  Plaintiff  and  for  such  other  relief  as  the 
Court  may  deem  appropriate  and  equitable. 

Raoul  Berger 

Attorney  for  Plaintiff 
Suite  1116,  Ring  Building 
1200  18th  Street,  N.W. 
Washington  6,  D.  C. 

•  *•**••••# 
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3743  Filed  Jan  24  1950 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  939-49 
Ernest  Nauen,  Plaintiff 


v. 

J.  Howard  McGrath,  Attorney  General  of  the  United 

States,  Defendant 

Plaintiff’s  Reply  to  Defendant’s  Counterclaim 

For  his  reply  to  Defendant’s  Counterclaim,  Plaintiff 

1.  Admits  the  allegations  of  paragraph  1  of  the  Counter¬ 
claim. 

2.  Admits  that  Plaintiff  acquired  title  (both  legal  and 
equitable)  to  24  shares  of  Althor  stock  on  or  about  Feb¬ 
ruary  IS,  1939;  that  said  24  shares  of  Althor  stock  were 
exchanged  for  96  shares  of  stock  of  Herman  Basch  &  Co., 
Inc.  (a  New  Jersey  Corporation)  on  or  about  December  31, 
1944;  that  he  acquired  an  additional  40  shares  of  stock  of 
Herman  Basch  &  Co.,  Inc.,  in  1947 ;  and  that  as  of  February 
10,  1947,  and  continuously  thereafter  Plaintiff  held  title 
(both  legal  and  equitable)  to  136  shares  of  stock  of  Herman 
Basch  &  Co.,  Inc. 

Except  as  herein  specifically  admitted,  Plaintiff  denies 
the  allegations  of  paragraph  2  of  said  Counterclaim. 
3744  3.  Admits  that  between  February  18, 1949  and  the 

date  of  vesting  of  said  136  shares  Plaintiff  received 
on  the  shares  described  in  paragraph  2  of  the  Counterclaim 
a  total  of  $29,85S.40  in  dividends. 

Except  as  herein  specifically  admitted,  Plaintiff  denies 
the  allegations  of  paragraph  3  of  said  Counterclaim. 

4.  Admits  that  Defendant’s  predecessor  in  office  executed 
Vesting  Order  No.  13852  on  September  21,  1949,  that  said 
Vesting  Order  was  served  on  Plaintiff ;  that  the  Attorney 
General  purported  thereby  to  vest  in  himself  an  alleged  in- 
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debtedness  and  obligation  to  account  by  the  Plaintiff  to 
Thorer  &  Co.  set  out  in  paragraph  3  of  said  Counterclaim. 

Plaintiff  denies  that  he  has  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  said  Vesting  Order 
was  in  fact  filed  with  the  Division  of  the  Federal  Register 
on  September  24,  1949. 

Except  as  herein  specifically  admitted,  Plaintiff  denies 
the  allegations  of  paragraph  4  of  said  Counterclaim. 

Fiest  Separate  Defense  of  Plaintiff  to  Defendant’s 

Counterclaim 

Plaintiff  alleges  that  Defendant  has  failed  to  state  a 
claim  upon  which  relief  can  be  granted. 

3745  Wherefore,  Plaintiff  Prays: 

That  the  Counterclaim  be  dismissed  with  costs  to 
be  paid  to  the  Plaintiff  and  for  such  other  relief  as  the 
Court  may  deem  appropriate  and  equitable. 

Raoul  Berger 
Attorney  for  Plaintiff 
Suite  1116,  Ring  Building 
1200  18th  Street,  N.W. 
Washington  6,  D.  C. 

•  *•••**••* 

3747  Filed  Jan  24  1950 

united  states  district  court 

FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  940-49 

Paul  Wm.  Vort  and  Julian  H.  Basch,  as  Trustees  u/w 
of  Fred  Basch,  Deceased,  Plaintiffs 

v. 

J.  Howard  McGrath,  Attorney  General  of  the  United 

States,  Defendant 

Plaintiff’s  Reply  to  Defendant’s  Counterclaim 

For  their  reply  to  Defendant’s  Counterclaim,  Plaintiffs 
1.  Admit  the  allegations  of  paragraph  1  of  the  Counter¬ 
claim. 
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2.  Admit  that  the  Plaintiffs’  decedent  acquired  title  (both 
legal  and  equitable)  to  39  shares  of  Althor  stock  on  or  about 
February  IS,  1939 ;  that  said  39  shares  of  Althor  stock  were 
thereafter  exchanged  for  156  shares  of  stock  of  Herman 
Basch  &  Co.,  Inc.  (a  New  Jersey  Corporation) ;  and  that 
as  of  February  10,  1947  and  continuously  thereafter  Plain¬ 
tiffs’  decedent  or  the  Plaintiffs  as  executors  and/or  trus¬ 
tees  u/w  of  Fred  Basch,  deceased,  held  title  (both  legal  and 
equitable)  to  said  156  shares  of  stock  of  said  Herman  Basch 

&  Co.,  Inc. 

374S  Except  as  herein  specifically  admitted,  Plaintiffs 
deny  the  allegations  of  paragraph  2  of  said  Counter¬ 
claim. 

3.  Admit  that  between  February  18, 1939  and  the  date  of 
vesting  of  said  156  shares  Plaintiffs’  decedent  or  the  Plain- 
tiffs  as  executors  and/or  trustees,  u/w  of  Fred  Basch,  de¬ 
ceased,  received  on  the  shares  described  in  paragraph  2  of 
the  Counterclaim  a  total  of  $41,207.40  in  dividends. 

Except  as  herein  specifically  admitted,  Plaintiffs  deny 
the  allegations  of  paragraph  3  of  said  Counterclaim. 

4.  Admit  that  Defendant’s  predecessor  in  Office  executed 
Vesting  Order  No.  13852  on  September  21,  1949;  that  said 
Vesting  Order  was  served  on  Plaintiffs ;  that  the  Attorney 
General  purported  thereby  to  vest  in  himself  an  alleged  in¬ 
debtedness  and  obligation  to  account  by  the  Plaintiffs  to 
Thorer  &  Co.  set  out  in  paragraph  3  of  said  Counterclaim. 

Plaintiffs  deny  that  they  have  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  said  Vesting  Order 
was  in  fact  filed  with  the  Division  of  the  Federal  Register 
on  September  24,  1949. 

Except  as  herein  specifically  admitted,  Plaintiffs  deny 
the  allegations  of  paragraph  4  of  said  Counterclaim. 

First  Separate  Defense  of  Plaintiffs  to  Defendant’s 

Counterclaim 

Plaintiffs  allege  that  Defendant  has  failed  to  state  a  claim 
upon  which  relief  can  be  granted. 
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3749  Wherefore,  Plaintiffs  Pray: 

That  the  Counterclaim  be  dismissed  with  costs  to 
be  paid  to  the  Plaintiffs  and  for  such  other  relief  as  the 
Court  may  deem  appropriate  and  equitable. 

Raoul  Berger 

Attorney  for  Plaintiff 
Suite  1116,  Ring  Building 
1200  18th  Street,  N.W. 
Washington  6,  D.  C. 

#•##*•**•* 

3753  Filed  Oct  16  1950 

united  states  district  court 

FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  938-49 
Paul  William  Vort,  Plaintiff 


v. 

J.  Howard  McGrath,  Attorney  General  of  the  United 

States,  Defendant 

Deposition  of  Witness  on  Written  Interrogatories 

Interrogatories  to  be  propounded,  pursuant  to  Rules  26 
and  31  of  the  Federal  Rules  of  Civil  Procedure,  to  His 
Excellency,  The  Honorable  Myron  M.  Cowen,  Ambassador 
of  the  United  States  to  the  Philippine  Islands,  residing  at 
the  American  Embassy,  Manila,  P.  I.,  a  witness  to  be  sworn 
and  examined  in  the  above-entitled  action  by  the  Consul 
General  of  the  United  States  in  the  Embassy  of  the  United 
States,  Manila,  P.  I. 

First  Interrogatory:  What  is  your  name  and  place  of 
residence?  Are  you  an  attorney  at  law? 

Second  Interrogatory:  During  the  years  1942-1943  did 
you  appear  on  behalf  of  Herman  Basch  &  Co.,  Inc.,  a  New 
Jersey  Corporation,  before  the  Foreign  Funds  Control  of 
the  United  States  Treasury  Department  and  before  the 
Office  of  Alien  Property  Custodian  of  the  United  States? 
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Third  Interrogatory:  Did  you  confer  with  repre- 

3754  sentatives  of  Foreign  Funds  Control,  among  them 
Mr.  Eugene  Clay,  at  various  times  during  1942  re¬ 
specting  application  of  the  “freezing”  control  to  said  Cor¬ 
poration? 

Fourth  Interrogatory:  Were  you  advised  by  Mr.  Clay 
and/or  by  any  other  Foreign  Funds  Control  representative 
that  he  did  not  like  the  fact  that  control  of  the  Corporation 
was  lodged  in  the  “investment”  group  because  it  contained 
the  attorneys,  George  S.  Ward,  W.  W.  Lancaster  and  James 
A.  Stevenson,  and  a  relative,  Theodore  Koch,  of  the  former 
German  owners  of  its  shares? 

Fifth  Interrogatory :  Did  Mr.  Clay  or  any  other  repre¬ 
sentative  of  Foreign  Funds  Control  suggest  to  you  that  the 
transfer  by  the  aforesaid  members  of  the  “investment” 
group  to  the  “management”  group,  consisting  of  Paul  Wm. 
Vort,  Fred  Basch,  Ernest  Nauen  and  others,  of  enough 
shares  to  shift  the  control  of  the  Corporation  to  the  “man¬ 
agement”  group  was  required  in  order  to  eliminate  “freez¬ 
ing”  control  problems? 

Sixth  Interrogatory:  Did  you,  in  response  to  said  sug¬ 
gestion,  advise  Mr.  Clay  that  when  a  certain  escrow  agree¬ 
ment  executed  in  1932  respecting  the  shares  of  Althor,  Inc. 
expired  at  the  end  of  1942,  the  shareholders  would  consider 
the  transfer  of  sufficient  shares  to  shift  control  of  said 
Corporation  from  the  “investment”  group  to  the  “man¬ 
agement”  group? 

Seventh  Interrogatory:  Did  you,  as  attorney  for  said 
Corporation,  confer  with  members  of  the  Office  of  Alien 
Property  Custodian  respecting  the  affairs  of  said 

3755  Corporation  in  1942  and  1943?  Please  name  such 
representatives.  Approximately  when  did  such  con¬ 
ferences  take  place? 

Eighth  Interrogatory:  Did  such  representatives  of  the 
Alien  Property  Custodian  advise  you  that  if  the  share  hold¬ 
ings  of  certain  members  of  the  “investment”  group,  namely 
the  aforesaid  attorneys  and  relative  of  the  former  owners, 
that  is  to  say,  George  S.  Ward,  W.  W.  Lancaster,  James  A. 
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Stevenson  and  Theodore  Koch,  were  not  reduced  below 
25%  of  the  outstanding  shares  of  said  Corporation,  that 
there  would  be  a  vesting  by  the  Alien  Property  Custodian 
of  certain  shares  of  said  Corporation,  but  that  if  such  a 
reduction  was  effectuated  there  would  be  no  vesting? 

Ninth  Interrogatory :  Did  you  recommend,  pursuant  to 
such  suggestion,  to  Messrs.  Ward,  Koch,  Stevenson  and 
Lancaster  that  they  sell  a  portion  of  their  shares  in  said 
Corporation  to  members  of  the  management  group?  Did 
Messrs.  Ward,  Koch,  Stevenson  and  Lancaster  agree  to 
follow  your  recommendations? 

Tenth  Interrogatory :  Did  you  request  Mr.  Philip  M. 
Percus,  accountant  for  said  Corporation,  to  prepare  and 
forward  to  the  Alien  Property  Custodian  a  memorandum 
setting  forth  a  proposed  sale  of  shares  held  by  Messrs. 
Ward,  Koch,  Stevenson,  Klein  and  Lancaster  to  Messrs. 
Mahler  and  Vort? 

Eleventh  Interrogatory:  Have  you  seen  copies  of  the 
documents  which  are  annexed  hereto  as  Exhibits  1,  2  and 
3,  namely: 

1)  Letter  from  Philip  M.  Percus  to  L.  E.  Rubin,  Office  of 
Alien  Property  Custodian,  bearing  date  of  January  30, 
1943,  which  recites  that  a  memorandum  is  enclosed  there¬ 
with  in  accordance  with  your  request ; 

2)  Said  enclosed  memorandum;  and 
3756  3)  Letter  by  Philip  M.  Percus  to  said  L.  E.  Rubin, 

bearing  date  of  February  11,  1943. 

Tivelfth  Interrogatory :  Were  said  letters  and  memo¬ 
randum  sent  pursuant  to  your  request?  Did  you  make  such 
request  in  response  to  the  advice  of  representatives  of  the 
Alien  Property  Custodian? 

Thirteenth  Interrogatory:  Did  you  write  the  letter  to 
Mr.  L.  E.  Rubin  on  January  30,  1943,  of  which  Exhibit  4, 
annexed  hereto,  is  a  photostatic  copy?  Did  the  statement 
therein  that: 

“While  none  of  the  stockholders  are  desirous  of  dispos¬ 
ing  of  their  shares,  they  are  willing  to  place  the  interests 


44 


of  the  company  above  their  own  personal  interests,  if  by  so 
doing  the  company  is  permitted  to  operate  free  of  any  gov¬ 
ernmental  supervision  or  restriction  *  *  *” 
reflect  an  understanding  with  representatives  of  the  Alien 
Property  Custodian  that  a  sale  along  the  lines  outlined  by 
Air.  Percus  would  remove  the  threat  of  vesting  by  the  Alien 
Property  Custodian? 

Fourteenth  Interrogatory:  Were  you  advised  by  said 
L.  E.  Rubin,  by  any  other  representative  of  the  Alien  Prop¬ 
erty  Custodian,  or  by  the  Alien  Property  Custodian  him¬ 
self,  that  the  transfers  proposed  in  the  said  Exhibits  1,  2, 
3  and  4  met  with  the  approval  of  the  Alien  Property  Cus¬ 
todian? 

Fifteenth  Interrogatory:  Do  you  know  or  can  you  set 
forth  any  matter  or  thing  which  may  be  of  benefit  or  ad¬ 
vantage  to  the  parties  at  issue  in  this  cause  or  either 
3757  of  them,  or  that  may  be  material  to  the  subject  of 
this,  your  examination,  or  the  matters  in  question 
in  this  cause?  If  yea,  set  forth  the  same  fully  and  at  large 
in  your  answer. 

Raoul  Berger, 
Attorney  for  Plaintiff . 

July  6,  1950 
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3758  Filed  Oct  16  1950 

Exhibit  1 

PHILIP  M.  PERCUS  &  CO. 

CERTIFIED  PUBLIC  ACCOUNTANTS 
TAX  CONSULTANTS 

Wickersham  2-0930  565  Fifth  Avenue 

New  York 
January  30,  1943. 

L.  E.  Rubin,  Esq., 

Alien  Property  Custodian’s  Office, 

Commercial  Bank  Building, 

Fifth  floor, 

Washington,  D.  C. 

Dear  Sir: 

In  accordance  with  the  request  of  Mr.  Myron  M.  Cowen, 
of  Watters,  Cowen  &  Baldridge,  I  enclose  herewith  a  memo¬ 
randum  in  connection  with  Herman  Basch  &  Co.,  Inc. 

Very  truly  yours, 

Philip  M.  Percus. 

PMP:EH 


3759  Exhibit  2 

Memorandum  in  Connection  With  Herman  Basch  & 

Co.,  Inc. 

Acquisition  of  shares  of  stock  of  Althor,  Incorporated  by 

present  stockholders 

Althor,  Incorporated  is  a  personal  holding  company 
which  owns  all  the  outstanding  stock  of  Herman  Basch  & 
Co.,  Inc.,  consisting  of  2,000  shares  of  common  stock.  The 
latter  corporation  operates  a  factory  in  North  Bergen, 
N.  J.,  where  it  employs  about  300  men  who  are  engaged  in 
dressing  and  dyeing  fur  skins. 

All  the  stock  of  Althor,  Incorporated,  consisting  of  500 
shares  of  common  stock,  were  originally  owned  by  Thorer 
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&  Co.,  a  German  partnership.  In  February,  1939,  because 
of  continuous  pressure  from  the  management  here  in  the 
United  States,  Thorer  &  Co.  sold  its  500  shares  of  Althor 
stock  to  American  citizens  at  $200.  per  share,  but  took  back 
an  option  to  buy  back  375  shares  of  stock  of  Althor  at  $220. 
per  share  between  the  years  of  1945  and  1954.  In  Decem¬ 
ber,  1940  the  American  stockholders  had  this  option  can¬ 
celled  by  a  payment  of  $63,000.  to  Thorer  &  Co.  The  latter 
was  thereby  eliminated  completely. 

The  stockholders  of  Althor,  Incorporated,  who,  as  stated, 
are  all  American  citizens,  are  as  follows: 

No.  of  shares  held 

Fred  Basch  (died  January  2,  1943, 


and  stock  held  by  his  estate, 

Paul  W.  Vortrefflicli,  Executor)  S9 

Paul  W.  Vortrefflicli  89 

Ernest  Nauen  49 

Curt  Mahler  100 

George  S.  Ward  95 

Theodore  W.  Koch  25 

James  A.  Stevenson  IS 

William  W.  Lancaster  17 

Fred  A.  Klein  18 


500 


3760  Price  paid  for  stock  of  Althor,  Incorporated 

by  present  stockholders 

The  original  price  paid  by  the  stockholders  for  the  500 
shares  was  $200.  per  share  or  a  total  of  $100,000.  In  addi¬ 
tion,  $63,000.  was  paid  by  the  stockholders  in  order  to  have 
the  option  removed.  The  cost  of  the  500  shares  was  there¬ 
fore  $163,000.,  or  $326.  per  share. 

Fees  and  dividends  paid  to  certain  stockholders  in  1939  by 
Herman  Basch  &  Co.,  Inc.  and  Althor,  Incorporated 
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Fees  paid  by  Herman  Baseh  &  Co.,  Inc.  to  stockholders 
in  1939  as  directors  and  for  professional  services  were  as 
follows : 

George  S.  Ward  $3,000.00 

Theodore  W.  Koch  2,500.00 

Fred  A.  Klein  and  Briessen  &  Schrenk  4,994.35 
W.  W.  Lancaster  and  James  A.  Stevenson  7,750.00 

Dividends  paid  to  the  above  by  Althor,  Incorporated  in 
1939: 


George  S.  Ward  $2,850.00 

James  A.  Stevenson  540.00 

W.  W.  Lancaster  510.00 

Fred  A.  Klein  540.00 

Theodore  W.  Koch  750.00 


In  addition,  George  S.  Ward  received  $19,000.  in  1939, 
which  he  stated  was  due  him  as  accumulated  counsel  fees 
from  the  Thorer  interests  in  Germany.  This  sum  was  paid 
him  by  Thorer  &  Hollender,  Inc.  out  of  funds  belonging  to 
Thorer  &  Co.  (of  Leipzig)  which  Thorer  &  Hollender,  Inc. 
had  here  at  that  time. 

3761  Proposed  changes  in  stock  ownership  of 

Althor,  Incorporated 


Sales  to  be  made  by: 

George  S.  Ward  53  shares 

Fred  A.  Klein  10  “ 

Theodore  W.  Koch  15  “ 

James  A.  Stevenson  10  “ 

William  W.  Lancaster  10  “ 

Total  98  “ 


Out  of  these  98  shares  Paul  W.  Vortrefflich  will  purchase 
72  shares  and  Curt  Mahler  26  shares.  Upon  the  return  of 
Julian  H.  Basch,  Vice  President  of  Herman  Basch  &  Co., 
Inc.,  from  New  Guinea,  where  he  is  in  the  armed  services  of 
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the  United  States,  Paul  W.  Vortrefflich  will  sell  him  10 
shares  at  his  cost  price,  if  Julian  Basch  desires  to  purchase. 
It  is  also  proposed  to  elect  him  a  member  of  the  Board  of 
Directors.  It  is  believed  that  he  will  wish  to  become  a  stock¬ 
holder  and  director  in  the  Company.  Julian  Basch  is  a 
cousin  of  the  late  Fred  Basch  and  a  nephew  of  the  late  Her¬ 
man  Basch,  the  founder  of  the  firm. 

It  will  be  observed  that  these  proposed  changes  will  re¬ 
sult  in  the  ownership  of  but  75  shares  by  those  stockholders 
who  are  not  directly  concerned  with  the  management  of  the 
Company,  i.e.  Messrs.  Ward,  Koch,  Stevenson,  Lancaster 
and  Klein,  as  compared  with  their  present  holding  of  173 
shares. 

After  giving  effect  to  the  proposed  changes  as  outlined 
above,  the  stockholdings  of  Althor,  Incorporated  will  be  as 
follows : 

3762  Paul  W.  Vortrefflich  151  shares 


Curt  Mahler 

126 

Estate  of  Fred  Basch, 

Paul  W.  Vortrefflich,  Executor 

89 

Ernest  Nauen 

49 

Julian  H.  Basch 

10 

George  S.  Ward 

42 

Theodore  W.  Koch 

10 

James  A.  Stevenson 

8 

Fred  A.  Klein 

8 

William  W.  Lancaster 

7 

500  “ 

It  is  also  proposed  to  enter  into  a  nine  or  ten-year  voting 
trust  agreement  after  these  changes  in  stockholdings  have 
been  consummated. 

Effect  of  blocking  order  on  the  business  of 
Herman  Basch  &  Co.,  Inc. 

When  the  regular  customers  of  Herman  Basch  &  Co.,  Inc. 
learned  that  it  had  been  blocked,  there  was  an  immediate 


49 


drop  in  business.  During  the  period  that  the  blocking  or¬ 
der  was  in  effect  (about  one  month  beginning  with  May  8, 
1942),  the  Company  suffered  seriously  as  regards  the  ac¬ 
quisition  of  new  business.  Orders  received  from  regular 
customers  amounted  to  approximately  $50,000.  during  that 
period,  as  compared  with  $250,000.  of  orders  received  in  the 
corresponding  period  of  1941. 

The  following  tabulation  shows  the  approximate  business 
received  during  the  period  that  the  Company  was  blocked, 
in  1942,  as  compared  with  business  received  in  correspond¬ 
ing  periods  in  three  years  prior  thereto,  when  the  Company 
was  not  blocked : 

3763  Period  of  about  one 


>nth  beginningwith 

Approximate  business 

May  8th 

received 

1942 

$  50,000. 

1941 

250,000. 

1940 

135,000. 

1939 

220,000. 

The  figure  of  $50,000.  mentioned  above  does  not  include 
some  extraordinary  business  received  in  that  period  from 
Chubb  &  Sons,  not  a  regular  customer.  Chubb  &  Sons  is 
an  insurance  firm  which  had  covered  shipment  of  fur  skins 
to  this  country.  The  vessel  on  which  these  skins  were  being 
carried  met  with  a  disaster  and  sank  at  Cape  Cod.  Herman 
Baseh  &  Co.,  Inc.  was  called  in  this  connection  to  process 
the  skins  that  were  salvaged  in  order  to  reduce  the  insur¬ 
ance  loss.  This  was  the  only  business  transaction  Herman 
Basch  &  Co.,  Inc.  had  ever  had  with  Chubb  &  Sons. 

These  matters  are  being  brought  out  to  demonstrate  the 
severely  injurious  effect  of  the  blocking  order  on  the  busi¬ 
ness.  As  a  matter  of  fact,  it  can  be  stated  with  reasonable 
certainty  that  the  business  of  $50,000.  which  was  received 
during  the  period  that  the  blocking  order  was  in  effect 
came  from  customers  who  had  not  learned  that  the  Com¬ 
pany  had  been  blocked. 
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It  can  be  stated  unequivocally  that  if  any  of  the  shares 
of  the  present  stockholders  should  be  vested,  and  this  be¬ 
came  known  to  hhe  trade,  the  business  of  Herman  Basch 
&  Co.,  Inc.  would  be  ruined  completely.  This  would  be  so 
because  almost  all  of  the  firm’s  customers  are  Jewish. 


Exhibit  3 

3764  Filed  Oct  16  1950 

PHILIP  M.  PERCUS  &  CO. 

CERTIFIED  PUBLIC  ACCOUNTANTS 
TAX  CONSULTANTS 

Wickersham  2-0930  565  Fifth  Avenue 

New  York 

February  11,  1943. 

L.  E.  Rubin,  Esq., 

Alien  Property  Custodian’s  Office, 

Commercial  Bank  Building, 

Fifth  Floor, 

Washington,  D.  C. 

Dear  Sir : 

This  is  with  further  reference  to  my  letter  to  you  of 
January  30,  1943,  and  to  the  memorandum  in  connection 
with  Herman  Basch  &  Co.,  Inc.  submitted  therewith. 

On  pages  3  and  4  of  my  memorandum,  I  outlined  certain 
proposed  changes  in  the  stock  ownership  of  Althor,  Incor¬ 
porated.  In  lieu  thereof  the  following  changes  were  agreed 
upon  at  a  meeting  held  yesterday,  and  physical  transfers 
of  the  shares  are  to  be  made  on  February  15,  1943 : 
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No.  of  shares  to 

No.  of  shares 

be  owned  after 

owned  at 

No.  to  be 

No.  to 

giving  effect  to 

present 

purchased 

be  sold 

changes 

Paul  W.  Vortrefflich 

89 

07 

156 

Curt  Mahler 

Estate  of  Fred  Basch, 

100 

31 

131 

Paul  W.  Vortrefflich, 
Executor 

S9 

89 

Ernest  Nauen 

49 

49 

George  S.  Ward 

95 

53 

42 

Theodore  W.  Koch 

25 

18 

7 

James  A.  Stevenson 

IS 

10 

8 

Fred  A.  Klein 

IS 

18 

William  W.  Lancaster 

17 

17 

— 

500 

98 

9S 

500 

The  above  sales  have  been  agreed  upon  at  $600. 
3765  per  share. 

Curt  Mahler  will  grant  an  option  to  Julian  H. 
Basch,  Vice  President  of  Herman  Basch  &  Co.,  Inc.  upon 
his  return  from  New  Guinea,  where  he  is  now  in  the  armed 
services  of  the  United  States,  to  purchase  five  shares  of 
stock  of  Althor,  Incorporated  at  $600.  per  share.  A  simi¬ 
lar  option  will  be  given  to  Julian  Basch  by  Paul  W.  Vort¬ 
refflich. 

The  following  .are  now  the  Directors  and  Officers  of 
Althor,  Incorporated  and  the  subsidiaries,  Herman  Basch 
&  Co.,  Inc.  and  North  Bergen  Realty  Company,  Inc.,  after 
giving  effect  to  changes  made  at  meetings  held  yesterday. 

Althor,  Incorporated: 

Directors : 

Paul  W.  Vortrefflich 
Curt  Mahler 
Ernest  Nauen 

Officers : 

Paul  W.  Vortrefflich,  President  and  Secretary 
Ernest  Nauen,  Vice  President  and  Treasurer 

Herman  Basch  &  Co.,  Inc.  : 

Directors 

Paul  W.  Vortrefflich 
Curt  Mahler 
Ernest  Nauen 
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Officers : 

Paul  W.  Vortrefflich,  President  and  Treasurer 

Julian  H.  Basch,  Vice  President 

Ernest  Nauen,  Vice  President  and  Secretary 

3766  North  Bergen  Realty  Company,  Inc.  : 
Directors : 

Paul  W.  Vortrefflich 
Curt  Mahler 
Ernest  Nauen 

Officers : 

Ernest  Nauen,  President  and  Treasurer 
Paul  W.  Vortrefflich,  Secretary 
P.  M.  Percus,  Assistant  Treasurer 

Very  truly  yours, 

Philip  M.  Percus 

PMP-EH 


3767  Exhibit  4 

WATTERS,  COWEN  &  BALDRIDGE 
SHOREHAM  BUILDING 
WASHINGTON 

Thomas  Watters,  Jr. 

Myron  Melvin  Cowen 

Pressly  R.  Baldridge  Member  of  New  York  Bar 

Thomas  Watters,  Jr. 

116  John  Street 
New  York 

January  30,  1943 

Mr.  L.  E.  Rubin 

Office  of  Alien  Property  Custodian 
5th  Floor — Commercial  Bank  Bldg. 

Washington,  D.  C. 

Dear  Mr.  Rubin: 

A  memorandum  covering  the  matters  I  discussed  with 
you  in  Washington  on  Thursday,  is  being  mailed  to  you 
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today  by  Philip  M.  Percus  &  Company,  who  have,  for  many 
vears,  been  the  accountants  and  auditors  for  Herman  Basch 
&  Company,  Inc.,  and  Althor,  Inc. 

I  am,  for  your  information,  enclosing  a  sworn  statement 
of  George  S.  Ward,  concerning  his  acquisition  of  Althor, 
Inc.,  shares. 

All  of  the  stockholders  are  American  citizens.  Theodore 
W.  Koch,  Fred  A.  Klein,  William  Lancaster,  James  A. 
Stevenson  and  George  S.  Ward,  are  native  born  citizens. 
Paul  W.  Vortreffiieh,  Curt  Mahler  and  Ernest  Nauen,  are 
naturalized  American  Citizens.  Fred  Basch  was,  for  many 
years,  a  naturalized  citizen,  and  his  heirs  are  native  born 
citizens. 

Each  shareholder  has  heretofore  presented  affidavits  to 
the  Treasury  Department,  certifying  that  they  own  their 
shares  in  their  own  right,  and  that  no  one  else  has  any 
interest  of  any  kind,  either  directly  or  indirectly,  in  such 
shares.  Even  though  we  know  such  to  be  the  fact,  it  has 
been  thought  that,  because  of  the  former  business  associa¬ 
tion  of  some  of  the  stockholders  with  the  former  German 
owners,  a  sale  of  a  substantial  part  of  their  shares  would 
be  looked  upon  with  favor.  While  none  of  the  stock¬ 
holders  are  desirous  of  disposing  of  their  shares,  they  are 
willing  to  place  the  interests  of  the  company  above  their  own 
personal  interests,  if  by  so  doing  the  company  is  permitted 
to  operate  free  of  any  governmental  supervision  or  restric¬ 
tion  not  common  to  all  American  corporations. 

A  copy  of  the  proposed  voting  trust  agreement  was  given 
to  your  Mr.  Millen  some  several  days  ago. 

Cordially, 

Mybon  M.  Cowen 


MM  C/mm 
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Filed  Oct  16  1950 

Answers  of  Co  wen  to  Interrogatories 

The  Honorable  Myron  M.  Cowen,  Ambassador  of  the 
United  States  of  America  to  the  Republic  of  the  Philip¬ 
pines,  American  Embassy,  Manila,  by  profession  an  attor¬ 
ney,  of  lawful  age,  being  first  duly  sworn,  deposes  and  says 
in  answer  to  the  attached  interrogatories  and  cross-inter¬ 
rogatories  : 

Answer  to  Direct  Interrogatory  No.  1 :  My  name  is  Myron 
M.  Cowen.  My  place  of  residence  is  the  American  Em¬ 
bassy,  Manila.  I  am  an  attorney  at  law. 

Answer  to  Direct  Interrogatory  No.  2 :  Yes. 

Answer  to  Direct  Interrogatory  No.  3:  Yes. 

Answer  to  Direct  Interrogatory  No.  4:  Yes. 

Answer  to  Direct  Interrogatory  No.  5 :  Yes. 

Answer  to  Direct  Interrogatory  No.  6 :  Yes. 

Answer  to  Direct  Interrogatory  No.  7 :  These  conversa¬ 
tions,  as  I  recall  it,  began  during  the  year  of  1942  and  car¬ 
ried  on  through  the  early  part  of  1943.  These  conversa¬ 
tions  were  had  with  Mr.  Eugene  Clay  of  the  Treasury  De¬ 
partment,  Mr.  W.  B.  Millen  of  the  New  York  office  of  the 
Alien  Property  Custodian,  Mr.  Rubin  and  perhaps  Mr. 
Henry  Hilken  of  the  Washington  staff  of  the  Alien  Prop¬ 
erty  Custodian,  and  with  the  Honorable  James  E.  Mark¬ 
ham,  the  latter  being  the  Alien  Property  Custodian  at  that 
time.  At  some  point,  I  believe,  Mr.  Bradford  participated 
in  the  conversations. 

Answer  to  Direct  Interrogatory  No.  8 :  There  seemed  to 
be  a  feeling,  both  in  the  Treasury  and  in  the  office  of  the 
Alien  Property  Custodian,  that  a  distinction  should  be 
made  between  the  management  group  of  the  corporation 
and  those  whom  they  regarded  as  the  non-management 
group.  Those  included  in  the  latter  category  were  Messrs. 
Lancaster  and  Stevenson  of  Shearman  and  Sterling,  and 
Ted  Klein,  these  three  being  members  of  the  New  York  bar, 
who  had  acted  as  counsel  for  the  corporation;  Mr.  George 
Ward  of  the  Washington  bar,  who  had  acted  as  coun- 
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3773  sel  for  the  corporation;  and  Mr.  Theodore  Koch  of 
St.  Paul  (the  latter  being  a  distant  cousin  of  Mr. 

Paul  Hollender),  who  had  acted  as  a  financial  adviser  to 
the  corporation.  All  of  these  men  had  received  fees  for 
services  and/or  as  directors  of  the  corporation  which  ap¬ 
proximated  the  amounts  of  their  stock  purchases  and  I  be¬ 
lieve  that  it  was  for  that  reason  that  their  shareholdings 
were  particularly  suspect  by  the  investigators.  It  was  defi¬ 
nitely  indicated  to  me  that  if  their  shareholdings  were  not 
reduced  below  25%  of  the  outstanding  shares  of  the  corpo¬ 
ration  there  would  be  a  vesting,  and  it  was  similarly  indi¬ 
cated  to  me  that  if  such  a  reduction  was  effectuated  there 
w’ould  not  be  a  vesting.  No  serious  question  was  raised  by 
the  investigators  as  to  the  other  shareholders,  who  were 
generally  referred  to  as  the  management  group. 

Answer  to  Direct  Interrogatory  No.  9 :  I  did  recommend, 
pursuant  to  such  suggestion,  to  Messrs.  Ward,  Koch,  Stev¬ 
enson,  Lancaster,  and  Klein,  that  they  sell  a  portion  of 
their  shares  in  the  corporation  to  members  of  the  manage¬ 
ment  group  to  the  end  that  their  shareholdings  would  be 
reduced  below  25%  of  the  outstanding  shares  of  the  corpo¬ 
ration.  It  was  first  proposed,  as  I  recall  it,  that  there 
should  be  a  pro  rata  reduction  of  shares  among  the  several 
members  of  the  so-called  non-management  group,  and  there 
were  several  meetings  held  in  New  York  on  that  subject. 
Mr.  Klein  refused  to  sell  any  of  his  shares  because  he 
strongly  felt  that  to  do  so  under  the  circumstances  would 
be  tantamount  to  an  admission  that  his  shares  were  not 
properly  purchased  and  owned.  Mr.  Lancaster  felt  almost 
as  strongly  on  the  subject  as  did  Mr.  Klein  and  indicated 
that,  if  it  were  to  be  desired  that  he  should  sell  any  of  his 
shares,  he  would  prefer  to  sell  all  of  them,  and  I  believe 
that  he  did  agree  to  sell  all  of  his  shares.  The  end  result 
was  that  the  non-management  group  did  finally  sell  a  suffi¬ 
cient  number  of  shares  to  the  management  group  to  reduce 
the  total  shareholdings  of  the  non-management  group 

3774  below  the  25%  figure.  It  might  be  remembered  that 
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this  was  during  that  portion  of  the  war  period  when 
the  anti-German  feeling  was  at  its  height  in  New  York  and 
it  was  accordingly  believed  that  the  vesting  of  any  substan¬ 
tial  number  of  the  corporation’s  shares  by  the  Alien  Prop¬ 
erty  Custodian,  with  the  resultant  publicity,  would  have 
been  almost  ruinous  to  the  corporation.  The  sales  of  the 
corporation  had  dropped  tremendously  from  the  publicity 
attendant  upon  the  blocking  of  the  corporation  by  the 
Treasury  Department. 

Answer  to  Direct  Interrogatory  No.  10 :  Yes. 

Answer  to  Direct  Interrogatory  No.  11 :  Yes. 

Answer  to  Direct  Interrogatory  No.  12 :  Yes,  as  to  both 
portions  of  this  interrogatory. 

Answer  to  Direct  Interrogatory  No.  13 :  Yes. 

Answer  to  Direct  Interrogatory  No.  14:  I  particularly 
recall  having  discussed  this  proposal  thoroughly  with  the 
Honorable  James  E.  Markham,  the  then  Alien  Property 
Custodian,  and  that  he  approved  it. 

Answer  to  Direct  Interrogatory  No.  15 :  No. 

Answer  to  Cross-Interrogatory  No.  1 :  Thorer  &  Hollen- 
der,  Inc.,  Herman  Basch  &  Co.,  Inc.,  and  Althor,  Inc.,  were 
represented  by  Messrs.  Watters,  Cowen  and  Baldridge,  of 
which  firm  I  was  a  member. 

Answer  to  Cross-Interrogatory  No.  2:  The  representa¬ 
tion  of  Thorer  &  Hollender  began,  I  believe,  sometime  in 
1942.  The  representation  of  Herman  Basch  &  Co.,  Inc.,  and 
Althor,  Inc.,  began  somewhat  before  the  Thorer  &  Hollen¬ 
der  representation.  There  has  been,  I  am  certain,  no  rep¬ 
resentation  by  Messrs.  Watters,  Cowen  and  Baldridge  of 
Basch  &  Co.,  Inc.  or  Althor,  Inc.  since  the  vesting  of  their 
shares  by  the  Alien  Property  Custodian.  I  cannot  be  cer¬ 
tain  as  to  dates  because  I  have  been  largely  absent  from  the 
United  States  since  my  appointment  as  Ambassador 
3775  to  Australia  in  July  194S,  and  my  subsequent  trans¬ 
fer  to  the  Philippines. 

Answer  to  Cross-Interrogatory  No.  3 :  The  employment 
of  Messrs.  Watters,  Cowen  and  Baldridge  by  Thorer  &  Hoi- 
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lender,  Inc.  was  on  an  annual  retainer  basis  of  twelve  thou¬ 
sand  dollars  a  year.  I  do  not  recall  and  I  have  no  avail¬ 
able  information  as  to  the  amounts  of  the  fees  paid  by 
Herman  Basch  &  Co.,  Inc.  or  Althor,  Inc.  to  Messrs.  Wat¬ 
ters,  Cowen  and  Baldridge.  I  do  recall,  however,  that  the 
fees  paid  by  either  or  both  of  these  companies  were  very 
substantially  lower  than  those  paid  by  Thorer  &  Hollender. 

Answer  to  Cross-Interrogatory  No.  4:  I  am  certain  that 
there  has  been  no  payment  to  Watters,  Cowen  and  Bald¬ 
ridge  for  any  legal  services  rendered  to  Basch  &  Co.,  Inc. 
or  Althor,  Inc.  since  the  vesting  of  their  shares  by  the  Alien 
Property  Custodian.  I  am  under  the  impression  that  Wat¬ 
ters,  Cowen  and  Baldridge  is  still  representing  Thorer  & 
Hollender,  Inc. 

Answer  to  Cross-Interrogatory  No.  4a:  There  is  cer¬ 
tainly  no  amount  due  me. 

Answer  to  Cross-Interrogatory  No.  5 :  Mr.  Clay  and  Mr. 
Bernstein  of  the  Treasury  Department.  These  conversa¬ 
tions  were  had  in  Washington.  Mr.  Millen  and  Mr.  Brad¬ 
ford  and  other  representatives  of  the  Alien  Property  Cus¬ 
todian’s  office  in  New  York  whose  names  I  do  not  presently 
recall.  Mr.  Rubin,  Mr.  Hilken,  and  perhaps  other  members 
of  the  staff  of  the  Alien  Property  Custodian’s  office  in 
Washington  and,  of  course,  Mr.  Markham  himself.  I  have 
no  recollection  at  all  as  to  dates  and  places. 

Answer  to  Cross-Interrogatory  No.  6 :  There  were  vari¬ 
ous  memoranda,  letters,  and  some  notes  concerning  the  sub¬ 
ject  matter  of  some  of  these  conferences.  Exhibit  4  of  this 
deposition  is  one  of  the  letters.  It  is  my  recollection  that 
all  of  this  material  was  made  available  to  the  Alien  Prop¬ 
erty  Custodian’s  office  for  examination,  some  years  ago. 

Answer  to  Cross-Interrogatory  No.  7:  I  cannot 
3776  presently  describe  or  identify  any  of  these  docu¬ 
ments. 

Answer  to  Cross-Interrogatory  No.  8 :  Some  letters,  cor¬ 
respondence,  notes,  or  other  writings  or  copies  of  same  may 
have  been  received  from  some  of  those  persons  named  in 
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Cross-Interrogatory  No.  1  who  were  the  then  stockholders 
of  Herman  Basch  &  Co.,  Inc.  and/or  Althor,  Inc. 

Answer  to  Cross-Interrogatory  No.  9:  I  cannot  at  this 
time  describe  or  identify  any  of  such  papers. 

Answer  to  Cross-Interrogatory  No.  10:  Mr.  Rubin,  Mr. 
Hilken,  Mr.  Berger,  and  perhaps  some  other  members  of 
the  Alien  Property  Custodian’s  staff  in  Washington,  and 
the  Honorable  James  E.  Markham,  the  then  Alien  Property 
Custodian. 

Answer  to  Cross-Interrogatory  No.  11:  There  were,  in 
the  files  of  Messrs.  Watters,  Co  wen  and  Baldridge,  memo¬ 
randa,  letters,  notes,  or  other  papers,  or  copies  of  same, 
having  to  do  with  the  subject  matter  of  conferences  desig¬ 
nated  in  Cross-Interrogatory  No.  10. 

Answer  to  Cross-Interrogatory  No.  12:  I  cannot  pres¬ 
ently  describe  or  identify  any  of  the  writings. 

Answer  to  Cross-Interrogatory  No.  13:  There  were,  in 
the  files  of  Messrs.  Watters,  Cowen  and  Baldridge,  letters, 
notes,  correspondence,  telegrams,  or  copies  of  telegrams,  or 
other  writings  from  Thorer  &  Hollender,  Curt  Mahler, 
Theodore  Koch,  George  Ward,  James  Stevenson,  and 
Philip  Percus. 

Answer  to  Cross-Interrogatory  No.  14 :  I  cannot  at  this 
time  describe  or  identify  any  of  the  writings.  There  were 
also  some  correspondence  and  perhaps  telegrams  or  copies 
of  telegrams  exchanged  with  Messrs.  Greenwald  and  Soder- 
strom  of  Stockholm,  Sweden,  when  an  attempt  was  being 
made  to  purchase  their  shares.  These  negotiations  were 
carried  on  with  the  knowledge  of  the  office  of  the  Alien 
Property  Custodian  and  I  have  every  confidence  that  copies 
of  all  such  telegrams  and/or  correspondence  with 
3777  Messrs.  Greenwald  and  Soderstrom  were  furnished 
to  the  office  of  the  Alien  Property  Custodian. 

Answer  to  Cross-Interrogatories  Nos.  15,  16,  17,  18,  and 
19 :  In  reply  to  Cross-Interrogatories  15, 16, 17,  18,  and  19, 
Mr.  Thomas  Watters,  Jr.,  of  116  John  Street,  New  York 
City,  would  have  legal  custody  of  any  such  correspondence 


59 


or  memoranda  as  may  now  exist,  and  I  would  think  that  the 
matter  of  the  production  and  further  examination  of  the 
writings  and  documents  would  be  a  matter  for  the  deter¬ 
mination  of  the  corporation  and  its  counsel.  I  personally 
have  no  objection  at  all  to  the  production  and  re-examina¬ 
tion  by  the  office  of  the  Alien  Property  Custodian  or  its 
counsel  of  any  such  remaining  papers. 

Myron  M.  Cowen 


Subscribed  and  Sworn  to  before  me  this  tenth  day  of  Oc¬ 
tober,  1950. 


James  E.  Henderson 
Consul  General  of  the 
United  States  of  America 
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UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  938-49 
Paul  William  Vort,  Plaintiff, 


v. 

J.  Howard  McGrath,  Attorney  General  of  the  United 

States,  Defendant. 

Notice  of  Objections  to  Plaintiff’s  Interrogatories 

To :  Raoul  Berger,  Esquire 
Attorney  for  Plaintiff 
Suite  1116,  Ring  Building 
1200— 18th  Street,  N.  W. 

Washington  6,  D.  C. 

Please  take  notice  that  the  defendant,  J.  Howard  Mc¬ 
Grath,  Attorney  General  of  the  United  States,  objects  to 
the  interrogatories  submitted  by  plaintiff  in  the  above- 
entitled  cause  for  answer  by  the  Honorable  Myron  M. 
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Cross-Interrogatorv  No.  1  who  w’ere  the  then  stockholders 
of  Herman  Basch  &  Co.,  Inc.  and/or  Althor,  Inc. 

Answer  to  Cross-Interrogatory  No.  9:  I  cannot  at  this 
time  describe  or  identify  any  of  such  papers. 

Answer  to  Cross-Interrogatory  No.  10:  Mr.  Rubin,  Mr. 
Hilken,  Mr.  Berger,  and  perhaps  some  other  members  of 
the  Alien  Property  Custodian’s  staff  in  Washington,  and 
the  Honorable  James  E.  Markham,  the  then  Alien  Property 
Custodian. 

Answer  to  Cross-Interrogatory  No.  11:  There  were,  in 
the  files  of  Messrs.  Watters,  Co  wen  and  Baldridge,  memo¬ 
randa,  letters,  notes,  or  other  papers,  or  copies  of  same, 
having  to  do  with  the  subject  matter  of  conferences  desig¬ 
nated  in  Cross-Interrogatory  No.  10. 

Answer  to  Cross-Interrogatory  No.  12:  I  cannot  pres¬ 
ently  describe  or  identify  any  of  the  writings. 

Answer  to  Cross-Interrogatory  No.  13:  There  were,  in 
the  files  of  Messrs.  Watters,  Cowen  and  Baldridge,  letters, 
notes,  correspondence,  telegrams,  or  copies  of  telegrams,  or 
other  writings  from  Thorer  &  Hollender,  Curt  Mahler, 
Theodore  Koch,  George  Ward,  James  Stevenson,  and 
Philip  Percus. 

Answer  to  Cross-Interrogatory  No.  14 :  I  cannot  at  this 
time  describe  or  identify  any  of  the  writings.  There  were 
also  some  correspondence  and  perhaps  telegrams  or  copies 
of  telegrams  exchanged  with  Messrs.  Greenwald  and  Soder- 
strom  of  Stockholm,  Sweden,  when  an  attempt  was  being 
made  to  purchase  their  shares.  These  negotiations  were 
carried  on  with  the  knowledge  of  the  office  of  the  Alien 
Property  Custodian  and  I  have  every  confidence  that  copies 
of  all  such  telegrams  and/or  correspondence  with 
3777  Messrs.  Greenwald  and  Soderstrom  were  furnished 
to  the  office  of  the  Alien  Property  Custodian. 

Answer  to  Cross-Interrogatories  Nos.  15,  16,  17,  18,  and 
19 :  In  reply  to  Cross-Interrogatories  15, 16, 17, 18,  and  19, 
Mr.  Thomas  Watters,  Jr.,  of  116  John  Street,  New  York 
City,  would  have  legal  custody  of  any  such  correspondence 
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or  memoranda  as  may  now  exist,  and  I  would  think  that  the 
matter  of  the  production  and  further  examination  of  the 
writings  and  documents  would  he  a  matter  for  the  deter¬ 
mination  of  the  corporation  and  its  counsel.  I  personally 
have  no  objection  at  all  to  the  production  and  re-examina- 
tion  by  the  office  of  the  Alien  Property  Custodian  or  its 
counsel  of  any  such  remaining  papers. 

Myron  M.  Cowen 


Subscribed  and  Sworn  to  before  me  this  tenth  day  of  Oc¬ 


tober,  1950. 


James  E.  Henderson 
Consul  General  of  the 
United  States  of  America 


###»*•**•* 
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united  states  district  court 

FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  938-49 
Paul  William  Vort,  Plaintiff, 


v. 

J.  Howard  McGrath,  Attorney  General  of  the  United 

States,  Defendant . 

Notice  of  Objections  to  Plaintiff’s  Interrogatories 

To :  Raoul  Berger,  Esquire 
Attorney  for  Plaintiff 
Suite  1116,  Ring  Building 
1200 — 18th  Street,  N.  W. 

Washington  6,  D.  C. 

Please  take  notice  that  the  defendant,  J.  Howard  Mc¬ 
Grath,  Attorney  General  of  the  United  States,  objects  to 
the  interrogatories  submitted  by  plaintiff  in  the  above- 
entitled  cause  for  answer  by  the  Honorable  Myron  M. 
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Cowen,  residing  at  the  Embassy  of  the  United  States, 
Manila,  P.  I.,  dated  July  6,  1950,  for  the  following  reasons: 

First:  The  said  interrogatories  are  improper  in  form 
and  objectionable  within  the  meaning  of  Rule  32(c)(3)  of 
the  Federal  Rules  of  Civil  Procedure,  as  more  fully  set 
forth  in  the  attached  Objections  to  Written  Interrogatories; 

Second:  The  said  interrogatories  are  irrelevant  and  im¬ 
material  and  are  directed  to  issues  not  raised  by  the  plead¬ 
ings. 

Robt.  J.  Wieferich 
James  H.  Falloon 

•  **••••••• 
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UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  938-49 

Paul  William  Vort,  Plaintiff, 
v. 

J.  Howard  McGrath,  Attorney  General  of  the  United 

States,  Defendant . 

Defendant’s  Objections  to  Written  Interrogatories 
Proposed  by  Plaintiff 

J.  Howard  McGrath,  Attorney  General  of  the  United 
States,  defendant,  objects  to  the  following  interrogatories 
proposed  by  the  plaintiff  and  filed  herein  on  July  6,  1950 
on  the  grounds  stated  below : 

1.  Interrogatories  Nos.  3  to  14,  inclusive,  are  each  and 
every  one  objected  to  for  each  of  the  following  specific 
reasons: 

(1)  The  interrogatory  is  suggestive  and  seeks  to  lead  the 
witness ; 

(2)  The  interrogatory  assumes  facts  not  in  the  record; 

(3)  The  interrogatory  is  multiple  and  not  susceptible  of 
cross-interrogation ; 
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(4)  The  interrogatory  seeks  facts  outside  of  the  scope  of 
the  pleadings  in  this  action; 

(5)  The  interrogatory  calls  for  hearsay  testimony. 

2.  Interrogatory  No.  15  is  objected  to  because  it  is  vague 
and  general  and  not  susceptible  of  cross-interrogation. 

3.  Interrogatories  Nos.  1  to  15,  inclusive,  are  each  specifi¬ 
cally  objected  to  because  they  are  directed  to  issues  not 
raised  by  the  pleadings  and  are  irrelevant  and  immaterial. 
They  are  all  directed  to  the  proposition  that  assurances 
were  given  to  the  witness  by  officials  of  the  United  States 

Government,  to  the  effect  that  if  a  proposed  transac- 
3783  tion  was  carried  out,  the  provisions  of  the  Trading 
with  the  Enemy  Act  would  not  be  enforced  against 
the  plaintiff  with  respect  to  the  property  in  litigation  in 
this  proceeding.  It  is  the  position  of  the  defendant  that  no 
official  of  the  United  States  Government  has  the  authority 
under  law  to  waive  or  modify  the  provisions  of  the  Trading 
with  the  Enemy  Act  and,  therefore,  the  question  of  whether 
such  assurances  were  or  were  not  given  to  the  witness  is 
immaterial  in  a  suit  under  the  Trading  with  the  Enemy 
Act  to  recover  such  vested  property  from  the  United  States. 

Robt.  J.  Wieferich 
James  H.  Faeloost 
Attorneys  for  Defendant 
Office  of  Alien  Property 
United  States  Department  of  Justice 
Washington  25,  D.  C. 

•  ••••••••• 

3798  Filed  Jan  17  1951. 

Notice  of  Written  Interrogatories. 

To :  Robert  J.  Wieferich,  Esq. 

Attorney  for  Defendant 
Department  of  Justice 
Washington  25,  D.  C. 

Please  take  notice  that  the  attached  interrogatories  pro¬ 
pounded  by  Plaintiff  in  the  above-entitled  cause,  pursuant 
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to  Rules  26  and  31  of  the  Federal  Rules  of  Civil  Procedure, 
are  to  be  answered  by  the  Honorable  Myron  M.  Cowen, 
residing  at  the  Embassy  of  the  United  States,  Manila,  P.I., 
before  the  Consul  General  of  the  United  States  in  the 
Embassy  of  the  United  States,  Manila,  P.  I.,  on  or  about 
February  2,  1951. 

By  the  terms  of  §  31,  you  are  allowed  10  days  from  serv¬ 
ice  hereof  to  serve  cross  interrogatories. 

Raoul  Berger 

Attorney  for  Plaintiff 
Suite  1116  Ring  Building 
1200  18th  Street,  N.  W. 
Washington  6,  D.  C. 

**••#••••• 

3799  Filed  Jan  17  1951. 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  93S-49,  939-49,  940-49. 

Paul  William  Vort,  Plaintiff , 
v. 

J.  Howard  McGrath,  Attorney  General  of  the  United 

States,  Defendant. 

Deposition  of  Witness  on  Written  Interrogatories. 

Interrogatories  to  be  propounded,  pursuant  to  Rules  26 
and  31  of  the  Federal  Rules  of  Civil  Procedure,  to  His 
Excellency,  The  Honorable  Myron  M.  Cowen,  Ambassador 
of  the  United  States  to  the  Republic  of  the  Philippines, 
residing  at  the  American  Embassy,  Manila,  P.  I.,  a  witness 
to  be  sworn  and  examined  in  the  above-entitled  action  by 
the  Consul  General  of  the  United  States  in  the  Embassy 
of  the  United  States,  Manila,  P.  I. 

First  Interrogatory:  What  is  your  name  and  place  of 
residence?  What  position  do  you  presently  occupy?  Are 
you  an  attorney-at-law? 
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Second  Interrogatory:  During  the  years  1942-1943  did 
you  appear  on  behalf  of  Herman  Basch  &  Co.,  Inc.,  a  New 
Jersey  corporation,  before  the  Foreign  Funds  Control  De¬ 
partment  of  the  United  States  Treasury? 

Third  Interrogatory:  With  whom  did  you  confer  at  the 
Foreign  Funds  Control  Department,  and  what  was  the 
general  nature  of  the  discussion? 

3800  Fourth  Interrogatory:  Did  any  representative  of 
Foreign  Funds  Control  make  any  suggestions  or 
recommendations  respecting  the  shareholdings  in  said  cor¬ 
poration?  If  so,  give  full  details  of  such  suggestions  and 
recommendations  and  what  action  you  subsequently  took 
respecting  them. 

Fifth  Interrogatory:  Evidence  has  been  introduced  in 
this  proceeding  that  an  escrow  agreement  respecting  the 
shares  of  Althor,  Inc.  was  executed  in  1932  and  was  sched¬ 
uled  to  expire  at  the  end  of  1942.  Were  you  aware  of  this 
agreement  in  1942?  Did  it  enter,  directly  or  indirectly,  into 
your  discussions  with  any  representative  at  Foreign  Funds 
Control? 

Sixth  Interrogatory :  Did  you  as  attorney  for  said  corpo¬ 
ration  confer  with  members  of  the  Alien  Property  Custo¬ 
dian  respecting  the  affairs  of  said  corporation?  If  so, 
state  the  date  of  the  conferences,  the  names  of  representa¬ 
tives  with  whom  you  conferred,  and  the  general  nature  of 
the  discussions. 

Seventh  Interrogatory:  Did  any  representative  of  the 
the  Alien  Property  Custodian  make  any  suggestions  or 
recommendations  respecting  the  shareholdings  in  said  cor¬ 
poration?  If  so,  give  full  details  of  such  suggestions  and 
recommendations  and  what  action  you  subsequently  took 
respecting  them. 

Eighth  Interrogatory:  Did  any  representative  of  the 
Alien  Property  Custodian  make  any  threat  or  promise  of 
action  or  non-action  to  be  taken  by  that  office  in  the  event 
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of  compliance  or  non-compliance  with  the  recommenda¬ 
tions  or  suggestions?  If  so,  give  full  details. 

Ninth  Interrogatory :  On  the  basis  of  these  various  con¬ 
ferences  did  you  make  any  suggestions  or  recommenda¬ 
tions  to  the  corporation,  or  to  any  of  its  officers,  directors, 
or  shareholders?  If  so,  give  full  details,  particularly  what 
action  was  taken  by  any  of  such  persons  in  response  to 
your  recommendations  and  suggestions. 

3S01  Tenth  Interrogatory:  Have  you  seen  copies  of  the 
documents  which  are  annexed  hereto  as  Exhibits  1, 
2  and  3,  namely: 

1.  Letter  from  Philip  M.  Percus,  accountant  for  said  cor¬ 
poration,  to  L.  E.  Rubin,  Office  of  Alien  Property  Custo¬ 
dian,  bearing  date  of  January  30,  1943,  which  recites  that 
a  memorandum  is  enclosed  therewith  in  accordance  with 
your  request; 

2.  Said  enclosed  memorandum;  and 

3.  Letter  from  Philip  M.  Percus  to  said  L.  E.  Rubin  bear¬ 
ing  date  of  February  11,  1943? 

Did  you  participate  in  their  preparation  and  delivery  to 
the  Alien  Property  Custodian?  Please  give  full  details. 

Eleventh  Interrogatory:  Were  any  of  the  documents 
listed  in  the  Tenth  Interrogatory  prepared  at  the  sugges¬ 
tion  or  recommendation  of  anyone  at  Foreign  Funds  Con¬ 
trol  or  at  the  Alien  Property  Custodian?  If  so,  please  state 
who,  and  give  full  details. 

Twelfth  Interrogatory:  Please  examine  the  letter  dated 
January  30,  1943  purporting  to  be  from  you  to  Mr.  L.  E. 
Rubin,  of  which  Exhibit  4,  annexed  hereto,  is  a  photostatic 
copy.  Did  you  write  that  letter?  If  so,  please  explain  the 
circumstances. 

Thirteenth  Interrogatory:  Please  refer  to  the  following 
sentence  in  the  letter  of  January  30,  1943  referred  to  in 
the  Twelfth  Interrogatory: 
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“While  none  of  the  shareholders  are  desirous  of  dispos¬ 
ing  of  their  shares,  they  are  willing  to  place  the  interests 
of  the  company  above  their  own  personal  interest,  if  by  so 
doing  the  company  is  permitted  to  operate  free  of  any  gov¬ 
ernmental  supervision  or  restriction  *  *  *  .” 

What  supervision  or  restriction  did  you  have  in  mind?  Had 
you  discussed  supervision  or  restriction  with  any 

3802  representative  of  the  Alien  Property  Custodian 
before  writing  this  letter?  With  whom  had  you  dis¬ 
cussed  such  matters  and  what  were  the  details  of  the 
discussions? 

Raoul  Berger 
Attorney  for  Plaintiff 
Suite  1116  Ring  Building 
Washington  6,  D.  C. 

January  17,  1951 

«*••*••••• 

3803  Filed  Jan  26  1951 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  938-49. 

Paul  Wm.  Vort,  et  al..  Plaintiff, 

v. 

J.  Howard  McGrath,  Attorney  General  of  the  United 

States,  Defendant . 

Motion  to  Strike 

The  defendant,  J.  Howard  McGrath,  Attorney  General 
of  the  United  States,  by  the  undersigned  attorneys,  moves 
the  Court  for  an  Order  striking  the  proposed  deposition 
on  written  interrogatories  of  the  Honorable  Myron  M. 
Cowen,  Ambassador  of  the  United  States  to  the  Republic 
of  the  Philippines,  filed  in  this  action  January  17,  1951, 
for  the  following  reasons: 
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(1)  The  deposition  is  untimely  and  improper; 

(2)  The  deponent  was  available  as  a  witness  in  this  jur¬ 
isdiction  during  the  trial  and  plaintiff  was  on  notice  of 
such  availability; 

(3)  It  would  be  prejudicial  to  defendant  whose  case  must 
be  submitted  before  these  interrogatories  can  be  answered; 

(4)  The  deposition  is  directed  to  an  irrelevant  and  imma¬ 
terial  issue. 

Dated  January  26,  1951. 

Harold  I.  Baynton 
Assistant  Attorney  General 
James  D.  Hill 
Robert  J.  Wieferich 
James  H.  Falloon 
Attorneys,  Department  of 
Justice,  Washington,  D.  C. 

Attorneys  for  Defendant 

3804  Filed  Jan  29  1951. 

Order  on  Motion  to  Strike 

This  cause  having  come  on  to  be  heard  at  the  request  of 
plaintiff  on  the  motion  of  defendant  for  an  order  striking 
the  proposed  deposition  on  written  interrogatories  of  the 
Honorable  Myron  M.  Cowen,  filed  by  plaintiff  in  this  action 
on  January  17,  1951,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  said  motion  to 
strike  be  and  the  same  is  hereby  granted. 

Jennings  Bailey 
District  Judge 

Dated:  January  29,  1951. 
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3805  Plaintiffs’  Proposed  Findings  of  Fact1 

I.  Cancellation  of  the  Repurchase  Option  in  December,  1940. 

Fdg.  1.  At  the  insistence  of  the  German  vendors,  Plain¬ 
tiffs  gave  them  a  repurchase  option  on  102  of  the  Althor 
shares  bought  by  them  at  $200  per  share,  which  ran  for  15 
years  at  $220  per  share,  but  was  not  exercisable  prior  to 
December  31,  1942.  DJ-W  583. 

Fdg.  2  At  the  Trenton  conference  in  February,  1939, 
Vort  stated  to  the  American  purchasers  that  the  German 
vendors  would  never  exercise  the  option  because  the  Jew¬ 
ish  fur  trade  would  never  accept  them.  Tr.  303,  607,  700, 
658,  805,  824. 

3S06  Fdg.  3  There  was  extensive  correspondence 
among  members  of  the  51%  group,  and  between 
members  of  the  51%  group  and  the  Germans  concerning 
termination  of  the  repurchase  option.  DJ-W  346,  DJ-W 
353,  DJ-W  354,  DJ-W  357,  DJ-W  364.  Plaintiffs  did  not 
participate  in  these  negotiations,  Def.  Oral  Arg.  Tr.  12-13, 
50,  and  were  not  advised  of  the  various  proposals  circu¬ 
lated  among  the  parties.  Tr.  947,  1055,  1758. 

Fdg.  4  Stevenson  proposed  that  the  51%  group  purchase 
the  option  on  all  the  shares,  including  the  option  on  the 
24%  held  by  Plaintiffs,  and  thereby  keep  the  option  alive. 
DJ-W  346.  The  German  owners  were  willing  in  late 
November  to  sell  the  option  only  to  Ward,  Koch  and  Stev¬ 
enson,  DJ-W  357 ;  Tr.  868. 

Fdg.  5  Mahler  opposed  termination  of  the  option  on  the 
grounds  that  Vort  and  Basch  would  thereby  get  a  larger 
interest  in  the  company.  DJ-W  353;  DJ-W  354.  Koch 
likewise  did  not  wish  to  enlarge  the  interests  of  Basch  and 
Vort  by  cancellation  of  the  repurchase  option  but  suggested 
that  termination  of  the  option  he  used  as  a  bargaining 
counter  in  exchange  for  the  promise  of  Vort  and  Basch  to 
continue  the  rebate  to  Thorer  &  Hollender,  which  they 
opposed.  DJ-W  354;  Tr.  859. 

i  As  requested  by  the  Court,  these  Findings  are  limited  to  the  1940  cancel¬ 
lation  of  the  repurchase  option,  the  1941  termination  of  the  cross-options,  and 
the  1943  and  1947  transactions. 
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Fdg.  6  The  German  owners  at  the  outset  demanded 
$100,000  to  cancel  the  option;  Plaintiffs  offered  $25,000; 
the  parties  compromised  at  $63,000.  Tr.  1553-54. 

Fdg.  7  The  parties  executed  a  document  formally  can¬ 
celling  the  repurchase  option  agreement  on  December  13, 
1940.  DJ-W  383. 

3807  Fdg.  S  The  cancellation  agreement,  executed 
under  seal,  recites  a  consideration  of  $10.  DJ-W  383. 
The  actual  consideration  was  $63,000. 

Fdg.  9  Althor,  Inc.  declared  a  dividend  of  $63,000  in 
mid-December  which  it  had  received  from  its  subsidiary, 
Baseli  Co.,  N.  J.,  in  the  shape  of  a  $64,000  dividend.  Plain¬ 
tiffs  paid  for  the  cancellation  with  these  dividends,  which 
included  dividends  on  their  option-free  as  well  as  their 
optioned  shares. 

Fdg.  10  The  51%  group  had  agreed  to  a  15%  limitation 
on  dividends,  but  that  limitation  was  not  communicated  to 
Plaintiffs,  Tr.  606,  725,  813,  959,  1121,  103,  104,  302,  438, 
1759,  1793,  143S,  1557,  1835,  551,  see  also  Tr.  63S,  because 
the  51%  group  could  effectively  limit  dividends  by  virtue 
of  the  fact  that  action  of  the  Board  of  Directors  required 
the  vote  of  four  directors  whereas  Plaintiffs  had  only  three 
directors.  Tr.  1010-1011. 

Fdg.  11  Although  25%  of  the  outstanding  shares  held  by 
Plaintiffs  were  not  subject  to  the  repurchase  option,  Plain¬ 
tiffs  were  required  to  pay  a  price  for  cancellation  of  the 
option  measured  by  both  their  free  and  optioned  shares. 
The  pro  rata  contribution  of  Plaintiffs  (Tr.  2484),  meas¬ 
ured  by  their  optioned  shares,  was  $292  per  share  by  Vort 
and  Basch  (Tr.  1562)  and  $263  per  optioned  share  by 
Nauen  (Tr.  1763)  contrasted  with  $126  per  optioned  share 
(Tr.  566)  paid  by  members  of  the  51%  group. 

Fdg.  12  Plaintiffs  were  compelled  by  the  51%  group  to 
pay  about  2 Y*  times  as  much  per  optioned  share  for  can¬ 
cellation  of  the  repurchase  option  as  did  the  members  of 
the  51%  group.  Plaintiffs  fought  against  such  an  unequal 
allocation  (Tr.  562,  862,  871,  872,  1077,  1790),  but  finally 
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accepted  it  in  order  to  remove  all  German  interests  from 
the  company.  Tr.  299,  1790,  1882. 

3808  Fdg.  13  Plaintiffs  paid  for  cancellation  of  the  op¬ 
tion  with  their  own  moneys.  Tr.  443,  300.  The  Ger¬ 
man  owners  had  no  right  to  the  dividends  before  exercise  of 
the  option  (Tr.  609-610,  443),  which  by  its  terms  could  not 
be  exercised  until  December  31,  1942.  DJ-W  583. 

Fdg.  14  Assuming  that  Plaintiffs  concurred  in  a  15% 
limitation  on  dividends,  they  were  minimally  entitled  to  a 
15%  dividend  in  December,  1940,  and  they  employed  at 
least  that  portion  of  the  December,  1940,  dividend,  which 
were  their  own  moneys,  in  payment  for  a  bona  fide  release 
of  their  shares. 

Fdg.  15  Any  disparity  between  the  price  paid  for  termi¬ 
nation  of  the  option  and  its  value  is  explained  by  the  fact 
that  the  option  suffered  from  five  defects: 

a)  Presence  of  Germans  in  the  Jewish  dominated  fur 
trade  after  the  Nazi  excesses  against  the  Jews  would  not 
have  been  tolerated,  so  that  the  option  could  never  be  exer¬ 
cised.  See  Tr.  303,  607,  658,  700,  805,  824. 

b)  Extension  of  freezing  controls  to  German  property 
would  have  prevented  any  salvage  whatsoever. 

c)  In  the  event  of  war,  the  United  States  would  seize  the 
German  option  interest. 

d)  The  option  could  not  be  exercised  prior  to  December 
31,  1942,  by  which  time  it  might  be  too  late  to  salvage  any¬ 
thing. 

e)  The  Nazi  regime  would  not  release  the  foreign  ex¬ 
change  required  to  exercise  the  option.  Tr.  2891. 

Fdg.  16  The  termination  of  the  repurchase  option  in 
December,  1940,  was  bona  fide  as  far  as  Plaintiffs 

3809  were  concerned.  They  were  not  parties  to  any  secret 
agreements  thereafter  to  resell  the  shares  to,  or  hold 

the  shares  for,  the  benefit  of  the  Germans. 

Fdg.  17  Existence  of  the  repurchase  option  and  its  can¬ 
cellation  in  December,  1940,  were  fully  disclosed  to  the 
United  States  by  Plaintiffs  in  reports  filed  with  the  Trea¬ 
sury  in  October,  1941.  Def.  Ex.  62. 
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II.  Termination  of  the  Cross  Options  and  Escrow, 

October,  1941 

Fdg.  18  The  cross-options  executed  on  February  18, 1939 
(hereinafter  “old  cross-options”)  gave  to  the  51%  group 
first  call  on  the  shares  within  that  group,  and  to  the  49% 
group  first  call  on  the  shares  held  by  that  group.  Members 
of  the  49%  group  had  a  right  to  purchase  shares  held  by 
individuals  in  the  51%  group  only  in  the  event  all  members 
of  that  group  failed  to  exercise  their  right  to  purchase. 
DJ-W  222,  p.  3.  The  effect  of  the  cross-options  was  to  keep 
control  in  the  hands  of  the  51%  group.  By  its  terms,  the 
cross-option  could  be  exercised  only  in  the  event  a  stock- 
owner  died  or  severed  his  connection  with  Basch  Co. 

Fdg.  19  Plaintiffs  made  efforts  to  cancel  the  cross¬ 
options  in  mid-December,  1940,  immediately  after  the  re¬ 
purchase  option  was  cancelled,  Tr.  312,  1744;  see  also 
DJ-W  386.  Correspondence  amongst  members  of  the  51% 
group  from  December  16,  1940,  through  the  summer  of 
1941  shows  pressure  by  the  49%  group  to  terminate  the 
old  cross-options.  DJ-W  386;  DJ-W  409;  DJ-W  435;  Tr. 
1016.  The  absence  of  Koch  at  a  meeting  in  April,  1941  and 
his  insistence  that  no  action  be  taken  until  he  could  be  pres¬ 
ent  prevented  a  decision  at  that  time.  DJ-W  427. 
3810  Fdg.  20  An  agreement  to  cancel  the  old  cross- 
options  was  executed  in  mid- August,  1941.  DJ-S  14; 
Tr.  575. 

Fdg.  21  Simultaneously,  in  response  to  pressure  by 
Plaintiffs,  DJ-W  435,  the  parties,  except  for  Koch,  executed 
new  cross-options  which  gave  to  every  stockholder  the 
right  to  purchase  stock  proportional  to  his  existent  holdings 
from  any  other  shareholder  should  the  latter  die  or  sever 
his  connection  with  Basch  &  Co.  DJ-W  588 ;  DJ-S  14.  These 
options  made  possible  a  shift  of  control  to  Plaintiffs. 

Fdg.  22  Plaintiffs  made  delivery  of  the  agreement  can¬ 
celling  the  old  cross-options  and  of  the  new  cross-options 
conditional  on  acceptance  by  the  51%  group  of  their  new 
salary  demands,  solely  to  exert  pressure  in  behalf  of  such 
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demands,  but  fully  expecting  that  the  said  agreement  and 
new  cross-options  would  become  effective.  Tr.  549, 1772-73, 
1889-90;  DJ-S  14. 

Fdg.  23  Plaintiffs  were  given  new  employment  agree¬ 
ments  in  September,  1941,  whereupon  the  agreement  can¬ 
celling  the  old  cross-options  became  effective.  Tr.  1773, 
1S90. 

Fdg.  24  Koch  opposed  the  new  cross-option  because  it 
made  possible  a  shift  of  control  of  the  corporation  to  the 
49%  group.  D  J-W  440 ;  D  J-W  445.  Koch  signed  the  docu¬ 
ment  cancelling  the  old  cross-options,  DJ-W  390,  but  he  re¬ 
fused  to  sign  the  new  cross-option,  PI.  Ex.  17G,  Tr.  451, 
574,  1083,  1775. 

Fdg.  25  The  real  consideration  for  the  new  cross-option 
was  to  be  the  execution  of  a  reciprocal  cross-option  by  every 
other  stockholder.  Tr.  324,  579, 1005, 1774.  Since  Koch  did 
not  sign  the  new  cross-option,  it  never  became  effec- 
3811  tive.  The  new  cross-options  were  completely  aban¬ 
doned  by  all  the  parties  at  a  meeting  in  September, 
1941,  when  the  signatures  were  tom  off.  DJ-S  17A  through 
F,  Tr.  1775 ;  DJ-W  445,  DJ-W  458. 

Fdg.  26  The  new  cross-options  provided  that  the  shares 
should  bear  on  their  face  the  endorsement  that  thev  were 
subject  to  option.  However,  when  the  shares  were  deliv¬ 
ered  out  of  escrow  by  one  of  the  escrow  agents,  Stevenson, 
they  bore  no  such  legend.  Tr.  577,  615,  727. 

Fdg.  27  The  escrow  agreement  executed  at  Trenton  was 
terminated  by  mutual  consent  and  the  shares  delivered  out 
of  escrow  to  the  stockholders  early  in  October,  1941.  Tr. 
576,  625;  DJ-W  443;  DJ-W  587;  DJ-M  42. 

Fdg.  28  Fred  Basch  died  in  January,  1943;  no  one  at¬ 
tempted  to  exercise  an  option  on  his  shares.  Tr.  616,  1778. 

Fdg.  29  The  cancellation  of  the  old  cross-option  in 
August-September,  1941,  was  in  response  to  constant  pres¬ 
sure  by  Plaintiffs,  from  mid-December,  1940,  onwards  and 
had  no  relation,  as  far  as  Plaintiffs  were  concerned,  to  the 
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reports  required  to  be  filed  under  Treasury  Freezing  Con¬ 
trol  Regulations  after  June  14,  1941. 

Fdg.  30  The  TFR-300  report,  Def.  Ex.  62,  did  not  re¬ 
quire  the  report  of  a  cross-option  held  by  the  American 
shareholders  because  those  cross-options  were  not  mort¬ 
gage,  pledge  or  restrictive  interests  in  the  reported  prop¬ 
erty  of  the  German  nationals,  namely,  in  the  repurchase 
option  executed  on  February  18,  1939,  and  cancelled  in  De¬ 
cember,  1940.  Plaintiffs  had  no  knowledge  that  the  51% 
were  not  holding  the  option  in  their  own  behalf. 
3S12  Fdg.  31  After  cancellation  of  the  old  cross-op¬ 
tions,  no  party  had  any  claim  of  any  kind  against 
or  interest  in  the  shares  owned  by  Plaintiffs. 

III.  The  1943  Stock  Purchase 

Fdg.  32  In  February,  1943,  Plaintiff  Paul  Vort  pur¬ 
chased  50  shares  of  Althor  stock  from  George  S.  Ward  and 
17  shares  from  W.  W.  Lancaster. 

Fdg.  33  These  shares  were  purchased  by  Vort  with  his 
own  moneys,  Tr.  333,  on  his  own  behalf,  at  $600  per  share, 
Tr.  340,  PI.  Ex.  34,  and  recorded  in  the  company  books  in 
his  name.  Vort  paid  taxes  on  the  dividends  he  received 
upon  the  shares,  Tr.  350,  and  the  securities  were  in  his  pos¬ 
session  when  vested  in  December,  194S.  No  other  person 
ever  had  anv  interest  of  anv  kind  in  said  shares. 

Fdg.  34  Purchase  of  these  shares  gave  control  of  the 
corporation  to  the  49%  group.  Shortly  thereafter,  Plain¬ 
tiffs,  who  had  consistently  opposed  rebates  given  by  Basch 
Co.  to  Thorer  &  Hollender,  Tr.  308,  721,  984,  1709,  DJ-W 
275  (p.  2),  Tr.  985,  721,  856,  DJ-W  352,  Tr.  859,  DJ-W  354, 
terminated  said  rebates.  Tr.  1453,  9S5. 

Fdg.  35  The  Basch  Co.  was  blocked  bv  the  Treasurv  De- 
partment  on  May  6,  1942,  and  unblocked  in  mid-June,  1942. 
PI.  Ex.  32  and  33.  Ward  and  Lancaster  had  not  been  and 
were  not  blocked  when  Vort  purchased  their  shares. 

Fdg.  36  Ward  and  Lancaster  filed  affidavits  with  the 
Treasury  in  1942  affirming  that  they  were  the  owners 
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3813  of  the  stock  recorded  in  their  names  in  Althor. 
DJ-W  474D;  PI.  Ex.  36.  Plaintiff  Vort  saw  these 

affidavits.  Tr.  337.  The  contents  of  DJ-W  182  (Def.  Ex. 
101),  a  letter  from  Ward  to  Hollender  in  which  Ward  sug¬ 
gested  advance  payment  to  him  of  $19,000  in  order  to  pur¬ 
chase  Basch  &  Co.  shares,  were  never  communicated  to 
Vort.  Tr.  958,  973-74. 

Fdg.  37  Mr.  Myron  M.  Cowen,  now  United  States  Am¬ 
bassador  to  the  Philippine  Islands,  was  retained  as  coun¬ 
sel  to  represent  the  Basch  Co.  in  its  dealings  with  the 
Treasury  Department  and  the  Office  of  Alien  Property, 
which  late  in  1942  and  early  in  1943  w-ere  investigating  the 
firm. 

Fdg.  38  The  Treasury  Department  demanded  that  rela¬ 
tives  and  lawyers  of  the  former  German  owners  liquidate 
their  interest,  Tr.  894-896;  DJ-W  580,  DJ-W  493,  and  in¬ 
dicated  that  control  should  be  lodged  in  the  49%  group  to 
whom  they  raised  no  objection.  DJ-W  496. 

Fdg.  39  Representatives  of  the  Alien  Property  Cus¬ 
todian  advised  Mr.  Cowen  that  unless  stockholdings  of  the 
investment  group  were  reduced  below  25%  of  the  total  out¬ 
standing  shares  there  would  be  a  vesting,  and  it  was  also 
indicated  if  the  51%  interest  were  so  reduced  there  would 
not  be  a  vesting.  Tr.  583-584;  DJ-W  580;  DJ-W  496.  No 
question  was  raised  by  the  agency  concerning  the  manage¬ 
ment  group.  Tr.  188. 

Fdg.  40  The  insistence  of  the  Alien  Property  Custodian 
that  the  51%  group  reduce  its  holdings  was  communicated 
by  Cowen  to  his  clients. 

Fdg.  41  The  51%  group  sold  their  shares  only  because 
they  believed  they  were  under  government  pressure 
to  do  so.  Tr.  586,  745-746,  935,  1080-1081,  DJ-W,  503;  DJ- 
W  505. 

3814  Fdg.  42  At  the  request  of  James  E.  Markham, 
then  Alien  Property  Custodian,  Tr.  131,  complete 

details  of  the  proposed  purchase  were  spread  before  the 
Office  of  Alien  Property  in  a  letter  from  Mr.  Philip  M. 
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Percus,  company  accountant,  on  January  30,  1943.  PI.  Ex. 

6B. 

Fdg.  43  The  Alien  Property  Custodian,  Mr.  James  E. 
Markham,  discussed  the  proposed  sale  with  Mr.  Cowen, 
stated  that  he  had  no  objection  to  the  sale,  Tr.  133,  and 
made  a  commitment  not  to  vest  the  shares  purchased  by 
Plaintiffs.  Tr.  14S-49,  160,  201,  204-205.  Mr.  Markham 
advised  Mr.  Cowen  that  the  purchasers  would  get  good 
title,  Tr.  134,  and  he  also  stated  that  if  a  finding  were  sub¬ 
sequently  made  that  the  sellers  were  “cloaks”,  the  gov¬ 
ernment  would  vest  the  moneys  they  received  from  the  sale 
rather  than  the  shares  purchased  by  Plaintiffs.  Tr.  134, 
137,  159. 

Fdg.  44  The  conversations  between  Cowen  and  Mark¬ 
ham  occurred  before  the  sale,  Tr.  243-244,  and  were  com¬ 
municated  by  Cowen  to  the  parties  who  relied  upon  the 
representations.  Cf.  PI.  Ex.  6B. 

Fdg.  45  Neither  the  Treasury  nor  the  Office  of  Alien 
Property  as  a  matter  of  administrative  practice  required  a 
license  for  the  1943  sale.  Tr.  153-155. 

IV.  The  1947  Stock  Purchase 

Fdg.  46  In  1947  Plaintiff  Vort  purchased  90  shares  from 
George  Ward  and  28  from  Koch.  Plaintiff  Ernest  Nauen 
bought  40  shares  from  Ward.  Tr.  17S0.  These  shares 
were  vested  by  Defendant. 

3815  Fdg.  47  Plaintiff  used  their  own  moneys  in  pur¬ 
chasing  such  shares,  Tr.  348,  1780;  the  shares  were 
recorded  in  the  company  books  in  their  names,  PI.  Ex.  HE 
and  11F,  and  the  shares  were  in  their  possession  when 
vested. 

Fdg.  48  At  the  time  the  purchases  were  made,  the  gov¬ 
ernment  had  made  no  determination  that  either  the  Basch 
Co.  or  any  of  its  shareholders  were  enemy  nationals,  and 
no  order  blocking  said  company  or  its  shareholders  had 
been  issued. 
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Fdg.  49  Plaintiffs  purchased  said  shares  in  their  own 
behalf  and  did  not  hold  them  for  the  benefit  of  enemy  na¬ 
tionals.  No  other  person  had  any  interest  of  any  kind  in 
said  shares. 

Fdg.  50  Julian  Basch  purchased  20  shares  from  Curt 
Mahler  and  20  shares  from  Paul  Vort  in  1945  and  14  shares 
from  George  Ward  in  1947,  Tr.  1933. 

Fdg.  51  AVhen  Basch  purchased  his  shares  in  1947  he 
had  learned  of  the  Koch  confession  and  of  the  investiga¬ 
tion  of  Basch  &  Co.  by  the  Office  of  Alien  Property,  Tr. 
1947-4S.  His  shares  have  not  been  vested. 

V.  Defendant’s  Counterclaim  for  Dividends 

Fdg.  52  The  Thorer  group  were  not  entitled  to  divi¬ 
dends  prior  to  their  exercise  of  the  repurchase  option.  As 
owners  of  the  shares,  Plaintiffs  were  entitled  to  receive 
and  hold  on  their  own  behalf  all  dividends  paid  to  them 
by  Basch  Co. 

Fdg.  53  Plaintiffs  did  not  have  any  agreement  to  hold 
any  dividends  paid  to  them  for  the  benefit  of  the  Thorer 
group. 

3816  Fdg.  54  Assuming  that  Plaintiffs  were  parties  to 
an  agreement  that  the  Basch  Co.  should  declare  no 
dividends  in  excess  of  15%  of  the  purchase  price,  i.e. 
$15,000,  and  that  this  was  an  essential  term  of  the  con¬ 
spiracy,  Plaintiffs  abandoned  said  conspiracy  when  they 
caused  dividends  in  excess  of  15%  to  be  paid.  Def.  Ex.  69 ; 
Tr.  2011-2012. 

Fdg.  55  Plaintiffs  were  in  a  very  high  tax  bracket,  Tr. 
350,  1782,  and  paid  as  taxes  to  the  United  States  substan¬ 
tially  all  of  the  dividends  they  received. 

3818  Filed  Apr  11  1951 

Opinion 

These  three  suits  have  been  consolidated  for  trial.  The 
three  plaintiffs,  Paul  Wm.  Vort,  Ernest  Nauen,  and  the 
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Trustees  of  Fred  Basch  Estate  seek  to  recover  S10  shares 
of  the  capital  stock  of  Herman  Basch  &  Co.,  Inc.,  a  New 
Jersey  corporation,  out  of  a  total  of  1442  shares  of  the  cap¬ 
ital  stock  of  that  company  vested  by  the  defendant  on  De¬ 
cember  22,  1948.  These  suits  were  brought  under  Section 
9(a)  of  the  Trading  with  the  Enemy  Act,  as  amended,  50 
U.  S.  C.  App.  Sec.  9(a).  The  plaintiffs  claim  that  they  were 
the  legal  and  beneficial  owners  of  the  810  shares,  above 
named,  at  the  time  of  the  vesting  by  the  defendant. 

The  answer  of  the  defendant  among  other  defenses 
claims  that  the  plaintiffs  acquired  title  to  these  S10  shares 
pursuant  to  a  conspiracy  to  defraud  the  United  States  by 
concealing  the  beneficial  interest  of  the  owner  of  the  stock 
in  the  event  of  war  between  the  United  States  and  Ger¬ 
many;  that  the  plaintiffs  were  controlled  by  and  acted  for 
on  behalf  of  Germans,  who  were  in  reality  the  beneficial 
owners  of  this  stock,  and  that  the  plaintiffs  conspired 
among  themselves  and  with  others  (including  the  Germans) 
to  go  through  a  fictitious  sale  or  “cloaking”  transaction  to 
conceal  the  beneficial  interest  of  the  Germans  and  forestall 
seizure  of  the  stock  by  the  United  States  in  the  event  that 
the  United  States  went  to  war  with  Germany. 

3819  The  defendant  also  filed  counterclaims  for  the 
dividends  received  by  each  plaintiff  on  the  vested 
shares  of  stock  between  the  time  of  the  “cloaking”  sale  in 
1939  and  the  vesting  in  194S,  amounting  in  all  to  about 
$145,000.  These  dividends  have  also  been  vested  by  the  de¬ 
fendant. 

Herman  Basch  &  Co.,  Inc.,  a  New  Jersey  corporation,  is 
engaged  in  the  dressing  and  dyeing  of  raw  fur  skins  by 
means  of  a  secret  process,  an  extremely  valuable  asset.  It 
has  2000  shares  of  capital  stock  outstanding,  of  which  this 
litigation  involves  810  vested  from  the  three  plaintiffs.  Of 
the  remaining  vested  shares,  72  were  vested  from  Mr.  Fred 
Klein  who  has  brought  suit  for  their  return  in  the  Eastern 
District  of  New  York,  and  560  shares  were  vested  from  an¬ 
other  stockholder,  Mr.  Curt  Mahler,  New  York  City,  who 
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lias  filed  a  claim  with  the  defendant  for  their  return.  The 
unvested  shares  of  Herman  Basch  &  Co.,  Inc.,  capital  stock, 
amounting  to  55S  in  all,  are  owned  by  the  plaintiffs  and 
members  of  their  immediate  families,  and  are  not  involved 
in  this  litigation. 

In  1939,  Herman  Basch  &  Co.,  Inc.,  was  wholly  owned  by 
Althor,  Inc.,  a  New  York  corporation,  and  continued  to  be 
so  owned  until  Althor,  Inc.,  dissolved  in  1944.  Althor,  Inc., 
was  a  wholly-owned  subsidiary  of  Thorer  &  Co.,  Leipzig, 
Germany,  with  500  shares  of  capital  stock  owned  by  the 
latter  in  1939.  When  Althor,  Inc.,  dissolved  in  1944,  shares 
of  Herman  Basch  &  Co.,  Inc.,  were  distributed  to  the  stock¬ 
holders  of  record  on  the  basis  of  4  to  1,  so  that  the  shares 
of  stock  in  this  litigation  are  the  same  as  old  Althor,  Inc., 
stock,  except  on  a  four-to-one  basis. 

Basch  &  Co.  is  engaged  in  the  dressing  and  dyeing  of  raw 
fur  skins,  its  specialty  being  Persian  lamb  skins.  The  skins 
are  processed  under  secret  formulae  obtained  from  the 
Thorer  interests.  Prior  to  1939  the  more  substantial 
part  of  Basch  &  Co.’s  business  was  derived  from 
3S20  Thorer  &  Ilollender,  Inc.,  and  all  skins  sold  by 
Thorer  &  Hollender,  Inc.,  were  dressed  and  dyed  by 
Basch  &  Co. 

Thorer  &  Co.,  the  German  owners  of  Althor,  Inc.  was  a 
partnership  of  which  the  principal  active  members  were 
Paul  Hollender  and  Herbert  Schoenburg.  Herman  Basch 
&  Co.,  hereinafter  referred  to  as  Basch  &  Co.,  was  one  of  a 
number  of  business  enterprises  for  fur  dressing  and  dye¬ 
ing,  located  in  Germany,  Sweden,  England,  France,  Africa, 
and  the  United  States.  The  ultimate  object  of  each  unit 
was  the  benefit  to  Thorer  &  Co.  In  the  United  States,  in 
addition  to  Althor,  there  was  Thorer  &  Hollender,  Inc.  of 
New  York,  engaged  in  the  fur  import  and  selling  business, 
owned  except  for  a  very  small  minority  by  the  partners 
of  Theodore  Thorer  of  Leipzig,  Germany. 

North  Bergen  Realty  Company,  Inc.,  (hereinafter  re¬ 
ferred  to  as  North  Bergen  Co.)  was  organized  under  the 
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laws  of  the  State  of  New  Jersey  on  March  11,  1937,  for  the 
purpose  of  owning,  holding,  and  leasing  certain  real  prop¬ 
erty  located  at  North  Bergen. 

North  Bergen  Co.  is  the  wholly-owned  subsidiary  of 
Basch  &  Co.,  and  the  officers  and  directors  of  North  Bergen 
Co.  are  all  officers,  directors,  or  stockholders  of  Basch  & 

Co.  The  sole  function  of  North  Bergen  Co.  was  to  lease  to 
Basch  &  Co.  the  factory  buildings  in  which  raw  fur  skins 
are  processed. 

Herman  Basch  &  Co.,  Inc.,  New  Jersey,  was  the  basic  j 

dyeing  company.  j 

In  November  1938,  Von  Rath,  a  German  Attache  in  Paris 
was  murdered  by  a  Polish  Jew,  Grynspan,  and  the  Germans 
in  retaliation  took  severe  reprisals  upon  the  Jews,  de¬ 
molishing  Jewish  shops,  synagogues,  and  sending  thou¬ 
sands  of  Jews  to  concentration  camps. 

The  fur  trade  in  New  York  City  was  largely  in  the  hands 
of  Jews,  who  in  consequence  undertook  to  boycott  all  deal¬ 
ings  in  furs  by  those  firms  or  corporations  controlled  by 
Germans,  and  a  “boycott ’’committee  was  formed  for 
3S21  that  purpose.  This  was  a  serious  blow  to  the  busi¬ 
ness  of  Thorer  &  Hollender  and  of  Basch  &  Co.  At¬ 
tempts  were  made  to  conceal  the  German  interests  and  in 
January  1939  when  the  boycott  committee  was  requiring 
definite  proof  of  American  ownership,  George  Ward  noti¬ 
fied  Paul  Hollender  of  this,  and  Hollender  cabled  him : 

“Master  situation  North  Bergen  best  judgment  presum¬ 
ably  Americanized  provisionally.” 

Pursuant  to  this  a  conference  was  held  between  Fred 
Basch,  Paul  Vort  (one  of  the  plaintiffs),  Ernest  Nauen,  (a 
plaintiff),  Fred  Klein,  George  Ward,  Curt  Mahler,  and 
James  Stevenson,  at  which  time  a  plan  was  carried  out  to 
give  the  appearance  of  record  ownership  of  Althor  to  Basch 
Holding  Co.,  the  personal  holding  company  of  the  Herman 
Basch  Estate.  A  fictitious  transfer  of  Althor ’s  capital 
stock  was  executed  by  antedating  a  stock  certificate,  repre¬ 
senting  the  entire  Althor ’s  capital  stock  from  1939  to  1936, 


-  -  -  -  -  -  -  -  -- 
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in  order  to  provide  documentary  evidence  to  show  to  the 
Boycott  committee  that  there  was  no  German  interest  in 
the  plaintiff  company.  Paul  Hollender  at  this  time  was 
very  apprehensive  of  approaching  war  between  the  United 
States  and  Germany,  and  while  his  Althor  associates  said 
that  they  did  not  fear  that,  yet  the  whole  cloaking  would  be 
as  available  in  concealing  the  true  ownership  of  the  stock 
from  the  United  States  as  from  the  committee. 

Of  those  above  named  as  taking  part  in  this  meeting 
(other  than  the  plaintiffs  and  Fred  Basch),  Theodore  W. 
Koch  was  a  cousin  of  Paul  G.  Hollender,  George  W.  Ward, 
a  stockholder  and  officer  of  Thorer  &  Hollender  and  a  per¬ 
sonal  representative  of  Paul  G.  Hollender ;  Curt  Mahler,  a 
stockholder  and  director  of  Thorer  &  Hollender,  and  later 
its  president  and  treasurer ;  James  A.  Stevenson,  a  lawyer 
from  New  York  who  also  had  represented  Paul  G.  Hol¬ 
lender;  William  W.  Lancaster,  a  New  York  lawyer,  who 
had  also  represented  Paul  G.  Hollender,  and  Fred  Klein, 
a  lawyer  who  represented  the  Basch  Estate. 

To  further  carry  out  this  concealment  of  German 
3S22  interests,  another  conference  was  held  not  in  New 
York  but  in  Trenton,  N.  J.  in  February  1939,  at 
which,  in  addition  to  those  present  at  the  earlier  conference, 
there  were  two  representatives  of  Thorer  &  Co.  At  this 
meeting  there  was  an  ostensible  sale  by  Thorer  &  Co.  of  all 
of  the  Althor  stock  to  the  Americans,  who  ostensibly  paid 
to  Thorer  &  Co.  $100,000.00. 

The  shares  and  the  ostensible  prices  were  as  follows: 


Fred  Basch 

89  shares 

$17,800.00 

Paul  W.  Vort 

89 

1 1 

17,800.00 

Ernest  Nauen 

49 

y  y 

9,800.00 

Fred  A.  Klein 

18 

y  y 

3,600.00 

George  S.  Ward 

95 

y  y 

19,000.00 

Theodore  W.  Koch 

25 

yy 

5,000.00 

as  nominee  for 

Curt  Mahler 

70 

>> 

14,000.00 
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James  A.  Stevenson 

IS  ” 

3,600.00 

as  nominee  for 

Curt  Mahler 

30  ” 

6,000.00 

as  nominee  for 
William  W. 
Lancaster 

17  ” 

3,400.00 

An  option  was  retained  on  all  the  above-listed  shares, 
with  the  exception  of  50  shares  sold  to  Fred  Basch,  50 
shares  to  Paul  W.  Vort,  and  25  shares  to  Ernest  Nauen. 
All  the  shares  were  sold  at  the  same  ostensible  price  as  well 
as  those  free  from  option  as  those  with  option  retained. 
But  Thorer  &  Co.  retained  an  option  to  repurchase  75%  of 
the  stock.  The  remaining  25%  was  sold  outright  to  the 
plaintiff.  Cross  options  were  also  entered  into  by  the  new 
stockholders  in  order  to  prevent  any  sales  to  outsiders  and 
the  certificates  were  placed  in  escrow  to  keep  the  stock  in¬ 
tact.  As  a  further  protection  to  the  Germans,  it  was  agreed 
that  dividends  on  the  stock  should  be  limited  to  15%  per 
annum.  It  was  also  agreed  that  no  disclosure  should  be 
made  of  the  options  to  the  Germans,  the  cross  options  and 
the  escrow  agreement.  All  these  conditions  were  laid  down 
by  the  vendors  of  the  stock.  The  purchase  price  of 
3823  the  sale  of  stock  came  largely  from  dividends  and 
bonuses  from  Basch  &  Co.,  part  by  means  of  advance 
payment  for  legal  services ;  that  which  purported  to  be  paid 
by  the  plaintiffs  consisted  of  dividends  and  bonuses  de¬ 
clared  nearly  two  months  after  the  close  of  business  on  De¬ 
cember  31,  1938. 

Just  prior  to  the  Trenton  meeting  the  sum  of  $100,000.00 
was  transferred  on  the  books  of  the  company  from  surjjlus 
to  various  reserves,  and  a  few  months  after  the  Trenton 
meeting  was  transferred  back  to  surplus.  There  was  no 
real  need  for  the  Germans  to  go  through  the  form  of  selling 
the  stock  of  the  company  when  they  could  have  taken  this 
surplus  fund.  There  seems  to  be  no  doubt  that  in  fact  the 
money  purported  to  have  been  paid  to  the  Germans  was 
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really  their  money  either  in  Basch  &  Co.  or  Thorer  &  Hol- 
lender.  It  is  significant  also  that  the  price  of  the  optioned 
stock  was  the  same  as  that  of  the  free  stock.  The  division 
of  shares  was  such  that  the  plaintiffs  obtained  49%  of  the 
capital  stock  and  the  remainder  was  held  by  Ward  and  his 
associates  who  acted  primarily  for  the  Germans,  who 
wished  to  be  sure  of  retaining  the  control. 

Various  plans  had  been  under  consideration  by  Hollen- 
der,  Ward  &  Koch  to  cloak  the  German  interest,  but  the 
foregoing  plan  was  the  one  finally  agreed  upon.  While  it 
does  not  appear  that  the  plaintiffs  took  any  part  in  the 
cloaking  of  Thorer  &  Hollender,  yet  some  of  the  directors 
and  officers  of  Thorer  &  Hollender  were  also  directors  of  the 
same  company  of  which  Vort  and  Hollender  were  directors. 
It  is  difficult  to  believe  that  they  were  not  cognizant  to  a 
large  extent  of  the  plan  to  cloak  Thorer  &  Hollender  and 
to  know  that  their  fellow  directors  were  participating  in  it. 

While  it  is  true  that  the  plaintiffs  were  eager  to  obtain 
stock  in  Althor  and  particularly  to  get  the  controlling  in¬ 
terest,  yet  apart  from  every  other  consideration  they  were 
willing,  in  order  to  acquire  the  stock,  to  continue  to  join  in 
the  conspiracy  and  assist  in  protecting  the  German  in¬ 
terest. 

3824  Up  to  the  time  of  the  Trenton  conference  the  Ger¬ 
mans  had  absolute  control  of  Althor.  When  the 
plaintiffs  were  put  on  the  Board  of  Directors  of  Basch  & 
Co.  in  1937  and  formed  the  majority  of  that  board  they 
acted  admittedly  as  a  ‘‘window  dressing”  designed  to  hide 
the  German  interests  and  received  their  instructions  from 
Ward  and  from  Mahler  who  acted  as  the  agents  of  the  real 
owners.  Dividends  would  be  declared,  participated  in  by 
the  plaintiffs  as  directors  which  would  be  reloaned  to  Her¬ 
man  Basch  &  Co.  and  eventually  pay  it  to  the  Germans 
through  Thorer  &  Hollender  upon  receiving  the  appropri¬ 
ate  permit  from  the  German  Government.  Undated  resig¬ 
nations  of  the  German  officers  and  directors  were  put  in 
effect  when  the  need  arose,  and  apparently  the  minutes  of 
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the  corporation  of  1939  were  dated  as  of  1938.  Loans  stand¬ 
ing  on  the  books  in  the  name  of  Thorer  &  Co.  were  changed 
to  “sundry  loans.”  The  name  of  Curt  Mahler,  known  to 
be  an  officer  of  Thorer  &  Hollender  was  removed  from  the 
books  and  his  account  carried  as  “accrued  expenses”  and 
other  names. 

The  purported  price  for  the  sale  of  the  stock  was  almost 
insignificant  as  compared  with  its  real  value.  The  North 
Bergen  Realty  Co.  at  that  time  had  a  net  worth  of  $89,000, 
almost  as  much  as  the  purchase  price,  although  carried  on 
the  books  at  only  $2,000. 

It  is  clear  that  the  whole  Trenton  transaction  was  a  sham 
and  that  the  Germans  still  retained  the  control  of  the  com¬ 
pany. 

This  practice  of  fraud  and  concealment  continued 
throughout  the  time  of  the  Jewish  boycott  and  after  the 
date  of  the  Trenton  transaction,  when  the  danger  of  ap¬ 
proaching  war  became  more  and  more  apparent.  In  the 
Spring  of  1940  certain  freezing  controls  were  put  into  ef¬ 
fect  by  the  United  States,  which  however  did  not  extend  to 
Germany  until  June  1941.  The  conspirators  were  evidently 
concerned  about  the  extension  of  the  freezing  controls  and 
discussed  a  method  of  getting  rid  of  the  German  repurchase 
options  executed  at  Trenton.  In  December  1940  certain 
documents  were  executed  purporting  to  cancel  these  repur¬ 
chase  options  of  the  stock  for  the  sum  of  $63,000.  Of 
3825  this  sum  it  appears  that  there  was  the  sum  of  $40,000, 
which  Paul  Hollender  had  sent  over  to  hide  from  his 
government  and  had  been  hidden  bv  Basch  &  Co.  and  car- 
ried  as  a  loan  to  Thorer  &  Hollender;  $9,000  of  Hollender ’s 
money  was  also  concealed  in  Basch  &  Co.  This  cancellation 
was  largely  paid  for  by  dividends  and  as  the  Germans 
really  controlled  the  company  and  they  had  money  avail¬ 
able,  the  Germans  really  went  through  the  form  of  selling 
their  stock  for  their  own  money. 

The  negotiations  preceding  the  purported  cancellations  of 
the  options  retained  by  the  Germans  were  conducted  by 
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Ward  and  Hollander.  The  plaintiffs  deny  participating  in 
these  negotiations  but  they  took  the  benefit  of  them  when 
the  result  of  the  negotiations  was  disclosed.  The  purported 
price  for  the  cancellation  of  the  options  was  $63,000  and 
it  is  significant  that  the  plaintiffs  were  supposed  to  have 
paid  their  proportion  of  the  whole  based  not  only  on  their 
optioned  stock  but  on  their  shares  which  were  free  from  any 
option.  Some  years  previously  Hollender  had  sent  $40,000 
to  Bascli  &  Co.  to  hide  from  his  own  government,  so  that 
part  of  the  price  supposed  to  have  been  paid  for  the  can¬ 
cellation  of  the  options  was  really  Hollender ’s  money.  But 
a  dividend  of  $64,000  was  declared  to  make  this  payment 
to  the  Germans,  when  it  really  would  have  cost  the  Ger¬ 
mans  on  the  face  of  the  options  about  $S2,500  for  75%  of 
the  capital  stock  of  a  company  which,  at  the  time,  had  a  net 
worth  of  over  $500,000.  The  Germans  could  have  exercised 
their  option,  declared  a  dividend  to  reimburse  themselves 
and  made  a  large  profit  on  the  transaction. 

This  purported  cancellation  was  gone  through  evidently 
to  prevent  the  seizure  of  the  stock  by  the  United  States,  it 
being  apparent  that  the  United  States  and  Germany  were 
near  to  the  breaking  off  of  their  relationship  and  resulting 
war.  The  plaintiffs,  however,  were  reluctant  even  to  going 
through  with  this  cancellation  and  held  it  up  until  they 
could  obtain  better  contracts  for  their  work. 

In  the  following  January  a  special  dividend  w’as  declared 
to  reimburse  the  stockholders  for  the  additional 
3826  taxes  that  they  had  to  pay  by  reason  of  the  dividends 
that  had  been  declared  to  the  stockholders  with  which 
they  had  paid  for  the  cancellation  of  the  options. 

I  am  satisfied  that  the  cancellation  of  the  options  was  fic¬ 
titious  and  that  the  Germans  still  remained  in  control. 
There  remained  also  the  cross-options  of  the  Trenton  meet¬ 
ing  and  the  escrow  agreement  under  which  Ward,  Steven¬ 
son  and  Koch  had  possession  of  the  shares.  Accordingly, 
in  August  1941  new-  cross-options  were  prepared  and  the 
old  ones  were  cancelled  by  all  parties,  although  Koch  did 
not  sign  the  new  one. 
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In  September  the  signatures  were  torn  from  the  new 
cross-options.  The  escrow  agreement  entered  into  at  Tren¬ 
ton  was  terminated,  and  the  shares  delivered  to  the  stock¬ 
holders. 

All  these  cancellations  were  pre-dated  to  January  1941. 
This  was  a  continuation  of  the  fraudulent  concealment  of 
the  German  interests,  when  the  stockholders  were  com¬ 
pelled  to  file  affidavits  that  they  were  the  true  owners  of 
the  stock  standing  in  their  names. 

In  February  1943  the  plaintiff  Paul  Vort  bought  50 
shares  of  the  stock  of  Althor  from  Ward  and  17  shares 
from  Lancaster.  Before  that  time  the  stockholders  con¬ 
ferred  concerning  the  removal  of  Ward,  Koch  and  Steven¬ 
son  from  the  company,  knowing  that  they  were  suspected 
by  the  Government  by  reason  of  their  having  represented 
Hollender  for  a  long  time,  Koch  being  his  cousin,  and  he 
and  Ward  known  to  be  involved  in  Thorcr  &  Hollender 
when  under  investigation  by  the  Office  of  the  Alien  Prop¬ 
erty  Custodian.  The  plaintiffs  claim  that  this  sale  was  at 
the  instance  and  with  the  consent  of  the  Alien  Property 
Custodian. 

At  this  time  the  affairs  of  Thorer  &  Hollender  and  of 
Basch  were  before  the  Alien  Property  Custodian  and  were 
being  investigated  by  the  government  agents.  The  fact 
that  the  former  attorneys  of  the  German  vendors  of  the 
stock  in  the  majority  group  of  Basch  &  Co.  were  being  con¬ 
sidered  by  the  Alien  Property  Custodian’s  office,  as  a  re¬ 
sult  a  suggestion  was  made  that  what  was  called  the 
3827  “management  group,”  consisting  of  the  plaintiff 
Vort  and  his  associates,  should  buy  certain  of  the 
stock  held  by  Ward  and  Koch  and  their  associates,  who 
were  members  of  the  “investment  group,”  so  as  to  oust 
them  from  the  controlling  interest.  The  Alien  Property 
Custodian  did  not  object  to  this  sale  and  so  advised  Mr. 
Cowen,  who  was  representing  the  stockholders.  He  also 
told  Mr.  Cowen  that  since  the  stock  was  not  vested,  the 
parties  had  a  right  to  make  the  sale,  and  that  the  purchas- 
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ers  would  get  a  good  title  to  the  property;  also,  that  if  at 
any  time  later  the  Alien  Property  Custodian  determined 
that  this  particular  stock  was  German  owned,  he  would  vest 
the  proceeds  of  the  sale,  rather  than  the  stock.  The  plain¬ 
tiffs  claim  that  as  they  acted  upon  the  suggestion  and  with 
the  approval  of  the  Alien  Property  Custodian,  the  Govern¬ 
ment  is  estopped  from  vesting  the  stock  itself.  However 
that  may  be,  the  transaction  was  an  open  one  with  full 
knowledge  of  it  by  the  Alien  Property  Custodian  and  the 
money  used  in  the  purchase  apparently  was  the  money  of 
the  purchasers.  As  the  stock  was  to  be  sold  there  was  no 
reason  why  the  plaintiffs  should  not  be  the  purchasers. 
They  were  seeking  to  get  the  control  of  the  company  and 
it  does  not  seem  that  they  were  doing  that  in  the  interest 
of  the  Germans. 

In  1947  the  plaintiff  Vort  bought  90  shares  from  Ward 
and  2S  shares  from  Koch.  Plaintiff  Nauen  bought  40  shares 
from  Ward.  These  shares  were  vested  by  the  Alien  Prop¬ 
erty  Custodian.  At  that  time  the  Government  had  made  no 
determination  that  either  Basch  &  Co.  or  its  shareholders 
were  enemy  material  and  the  shares  were  not  blocked. 
There  is  nothing  to  show  that  any  money,  other  than  the 
plaintiffs’  was  used  in  this  transaction  and  in  my  opinion 
the  purchases  were  valid. 

It  results,  therefore,  that  the  relief  sought  by  the  com¬ 
plaint  will  be  denied  as  to  the  optioned  stock  bought  by  the 
plaintiffs  at  the  Trenton  meeting,  but  relief  sought  will  be 
granted  for  the  return  of  the  stock  bought  in  1943  and  1947 
and  the  dividends  on  that  stock. 

3828  The  relief  sought  in  the  cross  complaint  will  be 
granted  as  to  the  dividends  on  the  optioned  stock 
bought  by  the  plaintiffs  at  Trenton  and  denied  as  to  the 
dividends  on  the  stock  bought  in  1943  and  in  1947. 

Counsel  for  the  plaintiffs  has  filed  a  motion  to  strike  cer¬ 
tain  portions  of  the  evidence  admitted  at  the  hearing  and 
for  certain  specific  findings  of  fact  and  conclusions  of  law. 
The  Koch  confessions  of  1945  and  the  letter  from  Steven- 
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son  to  Moran  of  October  25,  1945  are  not  admissible  against 
the  plaintiffs  and  will  be  stricken.  The  evidence  of  the 
Thorer  &  Ilollender  conspiracy,  in  view  of  the  close  asso¬ 
ciation  of  the  parties  to  it  with  the  plaintiffs  and  their  joint 
membership  on  the  Board  of  Trustees,  will  not  be  stricken, 
in  view  of  the  fact  that  it  is  incredible  that  the  plaintiffs 
were  not  aware  of  what  was  going  on,  and  knew  that  Ward 
and  Koch  were  representing  the  Germans.  While  on  the 
case  of  the  1943  and  1947  sales,  I  think  the  evidence  was 
admissible  as  showing  the  plaintiffs’  knowledge  of  Ward 
and  Koch  German  affiliation,  I  am,  nevertheless,  as  stated 
above,  of  the  opinion  that  they  were  not  participants  in  the 
Thorer  &  Hollender  conspiracy.  All  communications  be¬ 
tween  the  parties  to  the  conspiracy  in  furtherance  of  the 
conspiracy,  whether  communicated  to  the  plaintiffs  or  not, 
are  admissible  against  them;  so  also  are  statements  and 
affidavits  of  any  of  them  in  an  attempt  to  conceal  the  con¬ 
spiracy. 

I  have  stated  in  this  memorandum  the  facts  and  conclu¬ 
sions  of  law  which  I  deem  relevant  and  necessary  in  my 
view  of  the  case. 

Jennings  Bailey 
Judge 

•  ••##•###• 

3831  Filed  May  1  1951 

Supplemental  Opinion 

The  motion  of  the  plaintiffs  to  amend  the  findings  of  fact 
of  the  Court  will  be  overruled. 

The  defendant  seeks  to  have  the  judgment  against  the 
plaintiffs  in  the  cross  complaint  to  include  interest  on  the 
dividends  received  by  the  plaintiffs.  The  judgment  will 
include  interest  at  4%  per  annum  on  the  amount  of  those 
dividends  from  the  date  of  the  vesting  of  the  dividends. 
Inasmuch  as  the  cross  plaintiff  seeks  equity  it  should  do 
equity  and  the  amount  of  the  judgment  versus  the 
cross  defendant’s  will  be  reduced  bv  whatever  amount 
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3832  of  the  federal  income  taxes  paid  by  the  plain¬ 
tiffs  was  increased  by  the  income  tax  they  paid  on 
the  stock.  If  the  parties  cannot  agree  on  this  amount,  the 
cause  will  be  referred  to  the  Auditor  to  take  testimony  and 
report  his  findings  to  the  Court. 

Each  party  will  pay  one-half  of  the  costs  in  this  case,  in¬ 
cluding  the  costs  of  the  depositions  as  set  out  in  the  affi¬ 
davit  of  Mr.  Falloon,  but  the  plaintiffs  will  not  be  charged 
with  any  part  of  the  transportation  cost  of  the  witness 
Schlotterer,  either  in  Germany  or  in  the  United  States,  nor 
his  head  tax  or  his  subsistence  costs.  The  cost  of  the  Re¬ 
porter’s  transcript  will  not  be  taxed  as  part  of  the  costs. 

I  have  amended  my  opinion  filed  on  April  11,  1951  by 
certain  changes  on  the  face  of  it  and  also  by  rewriting 
pages  3,  6,  S  and  11. 

Jennings  Bailey 
Judge 

3S34  Filed  May  8  1951 

Judgment 

This  cause  came  on  to  be  heard  January  3, 1951,  and  after 
trial  the  opinion  of  the  Court  with  findings  of  fact  and  con¬ 
clusions  of  law  having  been  filed,  it  is  this  8th  day  of  May, 
1951  hereby  ordered,  adjudged,  and  decreed: 

1.  That  plaintiffs,  Paul  Wm.  Vort  and  Ernest  Nauen,  re¬ 
cover  a  total  of  402  shares  of  Herman  Basch  &  Co.,  Inc., 
capital  stock  vested  by  the  defendant  by  Vesting  Order  No. 
12587,  and  that  the  defendant  retain  the  remaining  408 
shares  of  the  capital  stock  of  Herman  Basch  &  Co.,  Inc., 
vested  from  plaintiffs  by  Vesting  Order  No.  12587,  and 
sought  by  the  plaintiffs,  and  that  the  complaint  be  dis¬ 
missed  with  prejudice  as  to  all  shares  of  stock  sought  by 
Paul  Wm.  Vort  and  Julian  Basch,  as  Trustees  for  the 
Estate  of  Fred  Basch ; 

2.  Of  the  402  shares  returned  to  plaintiffs,  the  defendant 
is  ordered  to  return  40  shares  to  Ernest  Nauen  and  362 
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shares  to  Paul  Win.  Vort,  together  with  all  right  to  divi¬ 
dends  on  those  shares  from  the  dates  of  their  respective 
purchase  by  the  plaintiffs ; 

3.  That  the  plaintiffs  pay  to  the  defendant  all  dividends 
received  by  each  of  said  plaintiffs  from  Althor,  Inc.,  or 
Herman  Basch  &  Co.,  Inc.,  since  February,  1939,  with  the 
exception  of  the  1940  dividend  received  from  Althor,  Inc., 
on  the  40S  shares  of  capital  stock  of  Herman  Basch  &  Co., 
Inc.,  retained  by  the  defendant.  It  is  provided,  however, 
that  the  plaintiffs  shall  each  be  entitled  to  deduct  from  the 

dividends  received,  except  for  the  dividends  in  1940 
3S35  above  referred  to,  whatever  the  total  amount  of  the 
Federal  Income  taxes  paid  by  each  of  the  plaintiffs 
was  increased  by  the  Federal  Income  taxes  they  paid  on 
such  dividends,  and  that  if  the  parties  cannot  agree  on  such 
amounts,  the  cause  shall  be  referred  to  the  auditor  to  take 
testimony  and  report  his  findings  to  the  court.  It  is  pro¬ 
vided  further  that  when  such  amounts  are  agreed  upon  or 
determined  by  the  court  that  the  defendant  shall  have  exe¬ 
cution  therefor,  with  interest  on  the  said  amount  from  Sep¬ 
tember  21,  1949  at  4%  ; 

4.  That  each  party  pay  their  own  costs  but  that  said 
plaintiffs  shall  pay  to  the  defendant  one-half  the  costs  of 
the  depositions  set  forth  in  the  affidavit  of  costs  submitted 
by  one  of  the  attorneys  of  record  for  the  defendant,  and 
that  such  half  of  such  costs  is  assessed  at  $756.33,  and  the 
defendant  shall  have  execution  therefor. 

Jennings  Bailey 

U.  S.  D.  <7. 

**•*•#**•• 
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3S36  Filed  Jul  2  1951 

Stipulation 

It  is  stipulated  and  agreed  by  and  between  the  parties 
hereto  that  the  four  sheets  attached  hereto,  marked  Ex¬ 
hibits  A,  B,  C  and  D,  set  out  (1)  the  amounts  in  money  of 
the  dividends  received  by  each  plaintiff  as  dividends  from 
Althor,  Inc.,  and  Herman  Basek  &  Co.,  Inc.,  (2)  the  amounts 
of  dividends  received  on  the  optioned  stock,  (3)  the  Fed¬ 
eral  income  taxes  paid  by  each  plaintiff  on  such  dividends 
on  the  option  stock,  and  (4)  the  amount  of  payments  which 
each  such  plaintiff  shall  make,  as  provided  for  in  the  sec¬ 
ond  paragraph  of  the  supplemental  opinion  filed  in  this 
action ;  and  Exhibit  D  shows  the  amount  that  each  such  in¬ 
dividual  owes  for  such  dividends  less  the  Federal  income 
taxes  thereon,  and  the  interest  thereon,  as  provided  by  said 
opinion  and  judgment  already  entered  herein. 

It  is  further  stipulated  and  agreed  that  these  Exhibits 
and  the  figures  thereon  shall  be  part  of  the  record  of  this 
case. 

Paul  Wm.  Vort,  et  al., 

By  Raoul  Berger 

Attorney  for  Plaintiff 

Robt.  J.  Wieferich 
James  H.  Falloon 
Attorneys,  Department  of  Justice 
Washington  25,  D.  C. 

Attorneys  for  Defendant 
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Ex.  “A” 

Filed  Jul  2  1951 


Paul  Wm.  Vort 


Copt 


Schedule  of  Dividends  Received  from  Althor,  Inc.  and  Her¬ 
man  Basch  &  Co.,  Inc.,  Showing  Dividends  Received  on 
Option  Stock  and  Federal  Income  Taxes  Paid  in  Connection 

Therewith. 


Dividends  Received 
from  Althor,  Inc. 
and  Herman 

Dividends 
Received  on 

Federal  Income 
Taxes  Paid 
On  Amount  in 

Net  Adjustm< 

Basch  &  Co.  Inc. 

Option  Stock 

Column  (2) 

Column  (2)-( 

(1) 

(2) 

(3) 

(4) 

1939 

2,670.00 

1,170.00 

269.10 

900.90 

1941 

10,324.00 

4,524.00 

2,759.64 

1,764.36 

1942 

— 

— 

— 

— 

1943 

11,700.00 

2,925.00 

2,252.25 

672.75 

1944 

15,912.00 

3,978.00 

3,341.52 

636.48 

1945 

15,100.00 

3,900.00 

3,293.94 

606.06 

1946 

7,500.00 

1,950.00 

1,500.53 

449.47 

1947 

35,900.00 

7,S00.00 

6,594.90 

1,205.10 

194S 

44,S75.00 

9,750.00 

6,859.14 

2,$90.S6 

143,981.00 

35,997.00 

26,871.02 

9,125.98 
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3838  Ex.  “B” 

Filed  Jul  2  1951 


Ernest  Natjen 


Copy 


Schedule  of  Dividends  Received  from  Althor,  Inc.  and  Her¬ 
man  Bascli  &  Co.,  Inc.,  Showing  Dividends  Received  on 
Option  Stock  and  Federal  Income  Taxes  Paid  in  Connection 

Therewith. 


Dividends  Received 
from  Althor,  Inc. 
and  Herman 

Dividends 
Received  on 

Federal  Income 
Taxes  Paid 
On  Amount  in 

Net  Adjustment 

Basch  &  Co.  Inc. 

Option  Stock 

Column  (2) 

Column  (2)-(3) 

(1) 

(2) 

(3) 

(4) 

1939 

1,470.00 

720.00 

111.38 

608.62 

1941 

5,684.00 

2,784.00 

1,586.88 

1,197.12 

1942 

— 

— 

— 

— 

1943 

3,675.00 

1,S00.00 

1,323.53 

476.47 

1944 

4,998.00 

2,448.00 

1,909.44 

538.56 

1945 

4,900.00 

2,400.00 

2,088.00 

312.00 

1946 

2,450.00 

1,200.00 

1,006.54 

193.46 

1947 

11,800.00 

4,800.00 

4,058.40 

741.60 

1948 

14,750.00 

6,000.00 

4,145.14 

1,854.86 

49,727.00 

22,152.00 

16,229.31 

5,922.69 
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Ex.  “C” 


Filed  Jul  2  1951 

Copy 

Fred  Basch 

Schedule  of  Dividends  Deceived  from  Althor,  Inc.  and  Her¬ 
man  Basch  &  Co.,  Inc.  Showing  Dividends  Received  on 
Option  Stock  and  Federal  Income  Taxes  Paid  in  Connection 


Therewith. 

Dividends  Received 
from  Althor,  Inc. 

and  Herman 
Basch  &  Co.  Inc. 

Dividends 
Received  on 
Option  Stock 

Federal  Income 
Taxes  Paid 
On  Amount  in 
Column  (2) 

Net  Adjustment 
Column  (2)-(3) 

(1) 

(2) 

(3) 

(4) 

1939 

1941 

1942 

2,670.00 

10,324.00 

1,170.00 

4,524.00 

292.50 

2,774.92 

877.50 

1,749.08 

12,994.00 

5,694.00 

3,138.20 

2,626.58 

Estate  of  Fred  Basch 

1943 

1944 

6,675.00 

9,07S.00 

2,925.00 

3,978.00 

1,668.07 

1,225.66 

1,256.93 

2,752.34 

15,753.00 

6,903.00 

2,893.73 

4,009.27 

Natalie  Basch  (Widow  and  Life  Beneficiary) 

1945 

1946 

1947 

1948 

S, 900.00 
4,450.00 
17,SOO.OO 
22,250.00 

3,900.00 

1,950.00 

7,800.00 

9,750.00 

1,071.15 

411.37 

3,060.37 

4,178.10 

2,828.85 

1.538.63 

4.739.63 
5,571.90 

53,400.00 

23,400.00 

8,720.99 

14,679.01 

Totals 

82,147.00 

35,997.00 

14,752.92 

21,314.86 
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3840  Ex.  “D” 

Filed  Jul  2  1951 

Net  adjustment 
for  dividends 
received  on  option 

stock  less  Federal  Interest  at  4%  per  annum 
income  taxes  thereon  from  9/23/49  to  5/23/51 


Paul  Wm.  Vort 

$  9,125.98 

$  616.00 

Ernest  Nauen 

5,922.69 

399.78 

Fred  Basch 

2,626.58 

175.10 

Estate  of  Fred  Basch 

4,009.27 

270.63 

Natalie  Basch  (wfidow  and 
life  beneficiary) 

14,679.01 

990.83 

$36,363.53 

$2,452.34 

********** 

3841  Filed  Jul  2  1951 

Supplemental  Order 

This  cause  came  on  to  be  heard  on  the  2nd  day  of  July, 
1951,  and  the  Court,  having  considered  the  stipulation  filed 
herein  on  that  date,  finds  that  the  said  plaintiffs  shall  pay 
as  dividends  received  on  the  said  option  stock,  in  accord¬ 
ance  with  the  opinion  filed  herein  on  the  8th  day  of  May 
and  the  judgment  heretofore  entered  on  May  8,  1951,  less 
the  allowances  for  income  taxes  paid  on  such  dividends,  the 
following  sums : 

Paul  Wm.  Yort — $9,125.98  with  interest  at  4%  per  an¬ 
num  from  September  23,  1949  to  May  23,  1951  fixed  at 
$616.00. 

Ernest  Nauen — $5,922.69  with  interest  at  4%  per  annum 
from  September  23, 1949  to  May  23,  1951  fixed  at  $399.78. 

Paul  Wm.  Vort  and  Julian  Basch,  as  trustees  for  the 
Estate  of  Fred  Basch,  deceased,  $21,314.86,  with  interest 
at  4%  per  annum  from  September  23, 1949  to  May  23,  1951 
fixed  at  $1,436.56. 

Jennings  Bailey 

Z7.  8.  D.  J. 

Dated :  July  2, 1951. 
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3842  Filed  Jul  3  1951 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  938-49 

Paul  Wm.  Vort,  Plaintiff, 

v. 

J.  Howard  McGrath,  Attorney  General  of  the 
United  States,  Defendant . 

Civil  Action  No.  939-49 

Ernest  Nauen,  Plaintiff, 
v. 

J.  Howard  McGrath,  Attorney  General  of  the 
United  States,  Defendant. 

Civil  Action  No.  940-49 

Paul  Wm.  Vort  and  Julian  H.  Basch,  as  Trustees  u/w  of 
Fred  Basch,  Deceased,  Plaintiffs, 

v. 

J.  Howard  McGrath,  Attorney  General  of  the 
United  States,  Defendant. 

Notice  of  Appeal 

Notice  is  hereby  given  that  J.  Howard  McGrath,  Attor¬ 
ney  General  of  the  United  States,  as  successor  to  the  Alien 
Property  Custodian,  defendant,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia  Circuit  from  those  portions  of  the  judgment  entered  in 
the  above-entitled  consolidated  actions  on  May  8,  1951,  and 
from  the  Supplemental  Order  entered  in  the  above-entitled 
consolidated  actions  on  July  2,  1951,  which  provide: 

1.  For  the  recovery  by  plaintiffs,  Paul  Wm.  Vort  and 
Ernest  Nauen,  of  a  total  of  402  shares  of  capital  stock  of 
Herman  Basch  &  Co.,  Inc.,  as  set  out  in  paragraph  1  of  the 
judgment  of  May  8,  1951; 
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2.  For  the  recovery  by  plaintiff,  Ernest  Nauen,  of  40 
shares  of  capital  stock  of  Herman  Basch  &  Co.,  Inc.,  and  the 
recovery  by  plaintiff,  Paul  Wm.  Vort,  of  362  shares  of  capi¬ 
tal  stock  of  Herman  Basch  &  Co.,  Inc.,  together  with  all 
right  to  dividends  on  said  shares  from  the  dates  of  their 
respective  purchase  by  plaintiffs,  Nauen  and  Vort,  as  set 
out  in  paragraph  2  of  the  judgment  of  May  8,  1951 ; 
3S43  3.  For  the  allowance  to  plaintiffs,  Paul  Wm.  Vort, 

Ernest  Nauen,  and  Paul  Wm.  Vort  and  Julian  H. 
Basch,  as  Trustees  u/w  of  Fred  Basch,  Deceased,  of  a  de¬ 
duction  from  the  total  amount  of  dividends  awarded  de¬ 
fendant  on  his  counterclaim  of  the  total  amount  of  federal 
income  taxes  paid  by  said  plaintiffs  on  said  dividends  as 
set  out  in  paragraph  3  of  the  judgment  of  May  8,  1951,  and 
in  the  Supplemental  Order  of  July  2,  1951. 

Dated  July  3, 1951. 

Harold  I.  Baynton 
Assistant  Attorny  General 

James  D.  Hill 
Robert  J.  Wieferich 
James  H.  Falloon 
Attorneys,  Department  of  Justice 
Washington  25,  D.  C. 

Attorneys  for  Defendant 

3848  Filed  Jul  6  1951 

Notice  of  Appeal 

Notice  is  hereby  given  that  Paul  Wm.  Vort,  Ernest 
Nauen,  Paul  Wm.  Vort  and  Julian  H.  Basch,  as  Trustees 
u/w  of  Fred  Basch,  Deceased,  plaintiffs  above  named, 
hereby  appeal  to  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  from  those  portions  of  the 
judgment  entered  in  the  above-entitled  consolidated  ac¬ 
tions  on  May  8, 1951,  and  from  the  Supplemental  Order  en- 
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tered  in  the  above-entitled  consolidated  actions  on  July  2, 
1951,  which  provide : 

1.  For  the  retention  by  defendant  of  40S  shares  of  the 
capital  stock  of  Herman  Basch  &  Co.,  Inc.,  as  is  set  out  in 
paragraph  one  of  the  judgment  of  May  8,  1951. 

2.  For  the  payment  to  defendant  of  all  dividends  after 
certain  tax  deductions  received  by  each  of  the  plaintiffs 
from  Althor,  Inc.  or  Herman  Basch  &  Co.,  Inc.  since  Feb¬ 
ruary,  1939,  on  said  40S  shares  of  stock,  with  the  excep¬ 
tion  of  the  1940  dividend,  as  is  set  out  in  paragraph  three 

of  the  judgment  of  May  8,  1951,  said  dividends  be- 
3849  ing  more  particularly  specified  in  the  Supplemental 
Order  of  June  8,  1951,  as  follows: 

a)  Paul  Wm.  Vort  $  9,125.98 

b)  Ernest  Nauen  5,922.69 

c)  Paul  Wm.  Vort  and  Julian  Basch, 
as  Trustees  for  the  estate  of  Fred 

Basch,  deceased  21,314.86 

3.  For  the  payment  by  plaintiffs  of  interest  to  defendant 
on  said  dividends  from  September  21,  1949,  at  four  per 
cent.  (4%),  as  is  set  out  in  paragraph  3  of  the  judgment  of 
May  8,  1951,  said  interest  being  more  particularly  specified 
in  the  Supplemental  Order  of  July  2,  1951,  as  follows: 

a)  Paul  Wm.  Vort  $  616.00 

b)  Ernest  Nauen  399.78 

c)  Paul  Wm.  Vort  and  Julian  Basch, 
as  Trustees  for  the  estate  of  Fred 

Basch,  deceased  1,436.56 

Raoul,  Berger 

Attorney  for  Plaintiffs 
Ring  Building 
Washington,  D.  C. 

Dated  July  6,  1951 

•  ••••••••• 
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EXCERPTS  FROM  TESTIMONY  AND  PROCEEDINGS. 

23  Opening  Statement  by  Counsel  fob  the 

Defendant 

Mr.  Wieferich:  Your  Honor,  as  a  preliminary  matter, 
counsel  has  raised  a  question  about  the  claims  which  have 
been  filed.  We  have  no  intention  of  contesting  the  claims. 
They  were  filed  on  forms  that  we  give  people  to  file,  and  the 
wording  may  be  incorrect  but  it  won’t  be  an  issue  in  this 
case,  I  assure  you.  The  claims  are  on  file  and  we  think 
there  is  jurisdiction  so  far  as  meeting  the  requirement  of 
claims  is  concerned. 

•  ••••••••• 

28  They  made  out  an  option  and  predated  it  three 
years,  and  they  said  that  was  the  only  thing  the 

29  Germans  had,  an  option  on  the  business. 

That  was  all  done  voluntarily  by  the  plaintiffs,  and 
as  a  matter  of  fact  apparently  was  unknown  to  the  Ger¬ 
mans, 

•  •••••••#• 

40  Most  of  the  documents  which  will  be  produced  in  this 

courtroom  came  from  his  basement.  They  came  not 
in  1942  and  1943,  when  the  original  investigation  was  under 
way,  but  in  1945  when  the  second  investigation  was  under 
way.  And  at  that  time  Mr.  Koch  not  only  produced  the  files 

•  •••••••  •• 

47  Paul  Vort,  one  of  the  plaintiffs,  wras  called  as  a 
witness  for  and  in  his  own  behalf  and  being  then  and 
there  duly  sworn  by  the  Clerk  of  the  Court,  assumed  the 
■witness  stand  and  testified  as  follows: 

Direct  Examination  by  Counsel  for  the  Plaintiffs 

By  Mr.  Berger : 

Q.  State  your  name,  please.  A.  My  name  is  Paul  Vort. 

Q.  Your  residence?  A.  Kings  Point,  Long  Island,  New 
York. 
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Q.  Your  age?  A.  Fifty-three. 

Q.  State  whether  or  not  you  are  a  citizen  of  the  United 
States?  A.  Yes,  I  am. 

•  ••••••••• 

4S  Q.  Has  your  name  always  been  Vort?  A.  No. 

We  had  it  legally  changed  in  1945.  It  w^as  reduced 
from  Vortreitlich  to  Vort. 

•  ••••••#*# 

49  The  Witness :  I  started  in  the  employ  of  this  same 
company,  the  predecessor  of  this  company,  called 

Herman  Basch  &  Company,  in  March,  1917,  when  I  was 
through  w’ith  my  high  school  education. 

Then  when  the  First  World  War  was  declared — 

The  Court:  In  what  capacity  were  you  connected  with 
it? 

The  Witness:  I  had  a  commercial  training  in  commer¬ 
cial  high  school,  and  in  bookkeeping  and  office  work,  and  so 
on.  That  is  how  I  started.  When  I  started  I  was  making 
$12  a  week,  and  learning  the  business. 

In  191S  I  enlisted  in  the  First  World  War,  and 

50  then  when  the  Armistice  was  signed  Mr.  Herman 
Basch,  who  was  then  alive,  asked  me  to  come  back 

with  him. 

From  that  point  on  I  made  progress,  and  was  with  him 
since  1917. 

•  ••••••••• 

51  Did  you  know  one  Fred  Basch?  A.  Yes. 

Q.  When  did  you  meet  him?  A.  I  met  him  toward 
the  end  of  1922,  I  believe. 

Q.  Where  was  he  employed?  A.  He  was  employed  in  the 
factory. 

Q.  Which  factory?  A.  In  our  factory  by  Herman  Basch, 
and  was  taught  the  dyeing  process  at  that  time. 

Q.  Was  he  related  to  Herman  Basch?  A.  He  was  a 
nephew  of  Herman  Basch. 

Q.  Was  he  a  citizen?  A.  Yes. 
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Mr.  Berger :  May  the  record  show,  Your  Honor,  that  the 
certificate  of  citizenship  of  Fred  Basch  has  been  exhibited 
to  the  Court? 

The  Court :  On  July  19,  1928 ;  very  well. 

52  By  Mr.  Berger: 

Q.  How  long  did  Fred  Basch  remain  with  the  company? 
A.  Well,  from  the  date  he  came  until  he  passed  away. 

Q.  Did  you  say  he  came  in  1917?  A.  In  1922. 

Q.  And  when  did  he  pass  away?  A.  January  3,  1943. 

Q.  State  whether  or  not  you  performed  any  services  for 
his  estate?  A.  Yes,  I  did.  I  was  the  executor  originally, 
and  then  a  trustee. 

Julian  Basch,  another  cousin  of  his,  wTas  to  be  a  trustee, 
according  to  the  will,  and  Julian  at  that  time  was  over  in 
the  South  Pacific,  and  the  Surrogate  permitted  me  to  act 
as  trustee  alone,  until  his  return,  and  I  requested  that  he 
be  put  on  with  me,  as  trustee,  but  I  was  originally  the 
executor,  and  still  am  a  trustee  with  Julian  Basch,  for  that 
estate. 

•  ##****••• 

56  Q.  Can  you,  Mr.  Vort,  name  the  heirs  under  the 
Fred  Basch  will?  A.  Yes.  The  two  children  and 

the  widow;  the  widow  has  a  life  interest  in  the  income  of 
that  estate,  and  at  her  demise  the  two  children  will  divide 
the  estate  equally. 

Q.  Did  you  testify  that  Herman  Basch  had  no 

57  children?  A.  Yes,  I  did. 

#••••••••• 

Q.  What  was  the  position  that  you  occupied  in  1931  with 
Herman  Basch  &  Company,  New  York?  A.  Well,  I  was  an' 
officer  in  the  company,  general  manager,  and  I  believe  I  was 
an  officer,  and  took  care  of  the  sales  just  as  I  did  before. 

Q.  Did  Fred  Basch  have  any  responsible  position  in  the 
firm?  A.  Yes,  he  was  in  the  factory;  working  in  the  dye¬ 
ing  process. 
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Q.  Do  I  understand  that  between  you  two  you  divided 
the  factory  management  with  Basch,  and  you  took  care  of 
sales  and  finance  problems  ?  A.  That  is  correct 
Q.  Had  you  and  Fred  ever  discussed  the  future  of  the 
company  with  Herman  Basch  himself?  A.  Yes,  quite  often. 
He  told  us  that  we  were  going  to  be  together  and  we  should 
stick  together  and  perpetuate  the  business,  all  along. 

•  ••••••••• 

58  “State  whether  or  not  he  ever  furnished  you  any 
reason  to  believe  that  you  and  Fred  would  take  over 
the  company  on  his  demise?”  A.  Yes,  he  told  me  that  fre¬ 
quently.  He  told  me  that  he  had  no  children,  as  I  knew,  and 
Fred  Basch  was  his  nephew,  and  that  we  should  make  a 
marvelous  working  team,  to  continue  on  the  way  we  had. 
**•••••••• 

60  Q.  Are  you  familiar  with  this  agreement  of  1932, 
identified  as  DJW-5S1?  A.  Well,  I  have  seen  it  since 

61  it  was  made  though  I  hadn’t  seen  it  originally  when 
it  was  originally  entered  into.  I  knew  the  conditions. 

I  have  seen  it  since  then,  however. 

Q.  Were  you  consulted  by  Herman  Basch  about  the  agree¬ 
ment,  as  it  was  being  negotiated?  A.  Yes.  He  spoke  to 
Fred  Basch  and  myself  about  it. 

Q.  Were  you  and  Fred  in  favor  of  it  or  against  entering 
into  the  agreement?  A.  We  were  definitely  against  it. 

Q.  Why  was  that?  A.  Well,  because  we  felt  that  all  the 
work  and  all  the  promises  made  to  us  at  the  time  were  fall¬ 
ing  by  the  wayside.  We  would  be  disinherited  practically 
because  this  new  group  came  in  and  we  didn’t  care  for  it. 
We  had  our  business  and  we  were  very  happy  with  it. 

•  ••••••••• 

62  Mr.  Berger:  Paragraph  5,  Your  Honor,  of  Ex¬ 
hibit  No.  DJW-581  contemplates  the  formation  of  a 

company  called  Herman  Basch  &  Company  of  New  Jersey. 
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By  Mr.  Berger : 

Q.  Was  such  a  company  ever  formed,  Mr.  Vort?  A.  Yes, 
it  was,  at  the  end  of  1932,  sometime ;  in  December,  1932. 

Q.  Paragraph  5  of  that  agreement  identified  as  DJW-581 
likewise  contemplates  a  transfer  by  Basch  &  Company  of 
New  York  to  Basch  &  Company  of  New  Jersey  of  all  the 
machinery,  equipment,  office  furniture  and  fixtures,  and  the 
like.  Do  you  know  whether  or  not  such  a  transfer  was  ever 
made?  A.  Yes,  it  was. 

Q.  Was  it  made?  A.  Yes. 

Q.  What  other  assets  did  Basch  &  Company  of  New  Jer¬ 
sey  start  with?  A.  No  other  assets  except  what  Mr.  Her¬ 
man  Basch  himself  left  with  the  company  for  them  to  oper¬ 
ate  with.  They  brought  nothing  into  the  business,  not  one 
cent. 

Q.  Who  brought  nothing  in?  A.  The  Germans  didn’t 
when  they  made  that  sale.  Herman  Basch  loaned  them  his 
own  money  to  start  with  and  they  paid  him  back  through 
profits  they  earned. 

•  ••*•••••• 

67  Q.  What  responsibilities  did  you  have  with  the 
•  company  after  1932?  A.  They  continued  on  as  they 

did  before,  excepting  that  I  believe  I  became  an  assistant 
treasurer,  but  had  no  stock ;  an  assistant  official. 

Q.  Who  dealt  with  you  on  behalf  of  the  German  share¬ 
holders  ?  A.  The  only  ones  I  ever  came  in  contact  with  was 
Mr.  Schoenburg  and  a  Mr.  Sack. 

Q.  What  sort  of  contacts  were  those — by  letter  or  per¬ 
sonally?  A.  They  wanted  a  report  each  week  of  the  goings- 
on  in  the  business,  regarding  the  business  transactions,  the 
business  done  and  the  cash  received,  and  so  forth,  and  in 
fact  we  used  to  send  them  duplicate  copies  of  our  cash 
books  to  show  them  what  transpired,  plus  a  letter. 

Outside  of  that  they  would  come  here;  I  would  imagine 
the  longest  they  would  stay — Mr.  Sack  would  stay 

68  longer,  he  would  be  here  anywhere  from  four  to  six 
weeks  each  year,  and  when  Mr.  Schoenburg  came 

over  it  was  only  for  a  short  time. 
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Q.  Who  actually  ran  the  business  during  this  period?  A. 
Fred  Basch  and  myself  and  our  other  people  in  New  York. 

•  ••••••••* 

Q.  State  whether  or  not  you  ever  tried  to  acquire 
shares  of  Althor?  A.  Yes.  On  several  occasions  we 
asked  Mr.  Ward,  and  then  I  recall  later  on — we  had  a 
meeting  once  at  which  for  the  first  time  Mr.  Paul  Hollender 
ever  attended,  and  that  one  he  came  to  because  they  were 
showing  us  pictures  and  slides  of  the  raising  of  Persian 
lambs. 

I  frequently  had  occasion  to  tell  him  I  was  interested 
in  buying  stock,  and  he  said  he  would,  on  his  return,  talk 
to  Mr.  Schoenburg,  who  was  in  charge  of  that  end 

69  of  it,  and  let  him  know  of  our  desires,  Fred  Basch 
and  my  own. 

70  Q.  Did  you  testify  that  you  asked  for  the  sale  of 
Althor  shares  to  you  at  various  times?  A.  Yes,  I 

did. 

Q.  Did  you  receive  any  replies  to  your  request?  A.  No, 
never;  no  replies  by  mail,  but  Mr.  Ward  would  always 
shunt  off  and  say,  “Well,  we  think  after  the  estate  is  paid 
off,  after  1942,  then  we  can  talk  about  it  then,  but  in  the 
meantime  we  have  an  obligation  to  the  estate  of  Herman 
Basch  and  we  don’t  think  it  is  right  to  sell  any  stock  right 
now.  ’  ’ 

Q.  Does  any  particular  group  dominate  the  fur  trade 
in  New  York?  A.  Well,  I  would  say  the  Jewish  group 
predominate  maybe  99  percent  of  the  industry. 

Q.  Would  you  state  whether  or  not  you  are  of 

71  Jewish  origin?  A.  Yes,  I  am. 

72  Q.  Did  the  Boycott  Committee  inquire  from  you 
whether  Basch  &  Company  was  German-owned?  A. 

Not  from  me  directly,  but  I  knew  about  it.  They  sent  the 
letter  to  the  president  of  the  company  at  that  time.  I  knew 
about  it,  though. 
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Mr.  Berger:  I  ask  that  a  letter  identified  in  the  Steven¬ 
son  deposition  as  DJS-20-A,  addressed  from  Herman 
Basch  &  Company  to  Dr.  Robert  S.  Marcus,  under  date  of 
April  29, 1937,  be  admitted  as  Plaintiffs’  Exhibit  DJS-20-A. 

•  ••••••••• 

Q.  Was  the  statement  made  in  that  letter  that  profits 
were  paid  to  the  Basch  estate  true?  A.  No. 

73  Q.  Were  the  profits  being  paid  to  or  for  the  ac¬ 
count  of  the  German  shareholders?  A.  Well,  up  un¬ 
til  1936,  sometime  in  October,  September  or  October,  noth¬ 
ing  was  paid  to  the  Germans.  This  is  really  a  half  truth 
because  the  estate  was  the  one  who  was  benefiting  by  the 
royalties  and  the  payments  of  the  business  that  had  been 
started  in  prior  years  before,  because  that  was  Mr.  Basch ’s 
statement  to  the  trade  and  to  me  that  no  moneys  would  go 
over  there,  that  he  will  stop  them  from  sending  moneys 
over,  but  soon  after  he  died  a  big  dividend  was  declared 
and  sent  over  to  the  Germans  here  and  their  representa¬ 
tives. 

Only  three  weeks  after  he  passed  away  did  we  do  that, 
so  that  this  was  only  a  half  truth  and  it  was  done  to  pro¬ 
tect  the  business. 

74  Q.  Will  you  explain  why  you  sanctioned  a  state¬ 
ment  over  the  company’s  name,  which  was  a  half 

truth,  to  the  Boycott  Committee?  A.  Well,  I  am  not  par¬ 
ticularly  proud  of  it,  but  at  the  same  time  I  spent  my  life¬ 
time  with  Fred  Basch.  We  worked  with  this  company,  and 
I  just  couldn’t  see  it  destroyed.  I  didn’t  want  it  de- 

75  stroyed.  I  was  looking  out  for  Basch ’s  interests. 
I  owed  allegiance  and  loyalty  to  him,  and  if  the 

business  was  destroyed  the  estate  suffered,  and  Fred  Basch 
was  the  beneficiary  of  that  Herman  Basch  estate — that  was 
his  nephew — and  he  would  be  hurt ;  the  business  would  be 
destroyed,  and  vre  had  hundreds  of  workers  there  who 
would  lose  their  jobs. 
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All  I  wanted  to  do  was  to  allay  the  thing  so  that  I  would 
have  a  chance  to  expel  them. 

It  wasn’t  like  the  other  dealers  who  dealt  with  furs;  all 
they  had  to  do  was  stop  dyeing  the  furs  or  stop  buying  the 
furs  and  they  would  be  through  with  it,  but  we  had  a  differ¬ 
ent  problem  that  we  had  to  solve,  and  I  was  in  a  dilemma; 
I  didn’t  know  which  way  to  turn. 

I  knew  my  feelings  were  allied  to  that  of  the  Boycott; 
I  was  in  favor  of  it.  In  fact  it  was  due  to  our  pressure 
and  my  anxiety  to  get  them  out  that  we  eventually  forced 
them  out.  We  did  eventually  force  them  out  only  because 
of  them. 

•  •••*•••#• 

Q.  Mr.  Vort,  was  that  letter  prepared  at  the  request  of 
the  officials  of  Thorer  &  Company?  A.  No;  no. 

Q.  State  whether  or  not  you  did  it  for  the  benefit 
76  of  Thorer  &  Company?  A.  No. 

Q.  State  whether  or  not  you  communicated  the 
fact  that  you  had  made  that  representation  to  the  officers  of 
Thorer  &  Company?  A.  No,  I  never  did. 

Mr.  Berger:  If  the  Court  please,  I  wish  to  offer  in  evi¬ 
dence  three  exhibits  which  were  identified  in  the  deposition 
of  Philip  L.  Percus  as  PLP  3-A;  PLP  3-B;  PLP  3-C;  the 
first  being  a  letter  to  the  Secretary  of  the  Interior  by  A. 
M.  Percus  dated  November  21,  1938;  the  second  being  a 
letter  addressed  to  Mr.  A.  M.  Percus  on  November  2S  by 
a  Mr.  W.  H.  ,  Special  Assistant  to  the  Secretary 

of  the  Interior;  the  third  being  a  letter  addressed  to  Mr. 
A.  M.  Percus  under  date  of  December  21,  193S,  by  Mr. 
Heffelfinger,  the  Assistant  Commissioner  in  the  Treasury 
Department. 

Those  letters  were  identified,  and  I  beg  to  offer  them  in 
evidence. 

Mr.  Wieferich :  Your  Honor,  may  I  make  an  observation 
on  these,  and  an  objection? 

We  objected  in  the  deposition  to  these  letters,  not  to  the 
identification;  I  mean  they  are  all  either  to  the  Govern- 
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ment  or  from  the  Government  and  we  say  they  are 

77  authentic  letters,  but  the  witness  whose  deposition 
was  being  taken  is  Mr.  Philip  Percus,  an  accountant. 

These  letters  were  neither  written  by  nor  received  by 
him.  This  is  his  brother,  a  Mr.  A.  M.  Percus. 

•  ••••••••• 

Q.  I  show  you  Plaintiffs’  Exhibits  PLP  3-A;  PLP 

78  3-B  and  PLP  3-C  and  ask  you  first  if  you  have  ever 
seen  these  letters  before?  A.  Yes,  I  have. 

Q.  Can  you  tell  us  how  you  saw  them?  A.  Well,  I  had 
lots  of  relatives  that  I  never  knew  of  before  in  Austria 
and  Germany,  who  were  seeking  to  come  to  this  country. 
In  fact,  I  brought  forty-eight  of  them  over  to  get  in  the 
United  States. 

Mr.  Falloon :  I  object  to  that  as  not  responsive. 

The  Witness:  I  couldn’t  write  a  letter  directly  because 
I  feared  if  it  ever  got  back  these  relatives  might  be  hurt, 
and  I  asked  of  Mr.  Percus  wouldn’t  his  brother,  who  was  an 
attorney  and  had  done  work  for  me  also,  wouldn’t  he  write 
a  letter  to  Secretary  Ickes,  who  at  that  time  was  preaching 
the  stopping  of  remittances  to  Germany — this  was  as  late 
as  November,  1938 — and  he  did. 

I  know  about  that.  It  was  on  my  request  he  sent  it, 
and  that  was  done  primarily  because  in  1937  sometime  we 
had  dividends  that  were  coming  to  them;  it  wasn’t  our 
company.  This  company  belonged  to  the  Germans 

79  in  1937.  The  dividends  were  due  to  them,  and  I 
didn’t  want  to  see  that  money  go  over. 

•  ••••••••• 

80  Q.  Will  you  state,  so  that  the  record  may  be  clear, 
what  was  your  object  in  causing  these  letters  to  be 

written,  Mr.  Vort?  A.  To  restrict  us  from  sending  funds 
to  Germany.  We  didn’t  want  them  to  go  there. 

*•••*#**•• 

87  Mr.  Berger :  I  neglected  to  ask  Mr.  Vort,  did  you 
see  a  copy  of  this  letter,  Plaintiffs’  Exhibit  DJW 


175? 
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The  Witness:  No,  I  never  received  it. 

#••••*•••• 

88  (Thereupon  a  letter  dated  February  24,  1939,  ad¬ 
dressed  to  Hollender,  signed  by  George  Ward,  was 

marked  by  the  Clerk  of  the  Court  “Plaintiffs  Exhibit  DJW 
230”  and  received  in  evidence.) 

By  Mr.  Berger: 

Q.  Did  you  receive  a  copy,  Mr.  Vort,  of  this  letter  to 
Mr.  Hollender?  A.  I  never  received  any  letters  from  Mr. 
Hollender. 

Q.  Did  you  receive  a  copy  of  this  letter  or  copies  of  such 
letters?  A.  I  didn’t  receive  any  letters  from  Mr.  Hollen¬ 
der,  not  that  I  can  recall. 

•  •#••••••• 

89  Q.  What  was  your  opinion,  Mr.  Vort,  as  to  the 
effect  of  continued  German  ownership  of  this  com¬ 
pany  at  this  time?  A.  Well,  it  couldn’t  exist;  it  just 
couldn’t.  For  anyone  would  have  the  feeling  and  the 
thoughts  in  the  minds  of  the  people,  in  the  trade  and  other 
Jewish  people  besides,  that  you  feel  it  could  never  exist, 
they  couldn’t  carry  on.  It  was  considered  one  of  the  worst 
things  to  be  branded  a  Nazi  or  someone  who  was  cooper¬ 
ating  with  them. 

•  ••••••••• 

90  The  Witness :  I  never  spoke  to  the  German  people 
about  this  boycott  committee. 

By  Mr.  Berger : 

Q.  Did  you  speak  to  anybody  about  it?  A.  I  spoke  to 
Mr.  Ward  and  I  spoke  to  Mr.  Mahler  and  I  spoke  to  Mr. 
Stevenson  and  Mr.  Fred  Klein. 

Q.  What  did  you  tell  them?  A.  Are  you  speaking  of  the 
time  prior  to  Trenton? 

Q.  Right.  A.  At  that  time  we  told  them  that  if  they 
wouldn’t  be  able  to  eliminate  the  Germans  from  the  organi¬ 
zation  that  there  was  only  one  alternative,  that  we  would 
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reveal  it  to  the  Boycott  Committee.  We  would  be  waiting 
for  them  to  get  out,  because  we  didn’t  want  to  see  the 
thing  destroyed. 

•  ••••••••• 

91  Q.  Have  you  ever  owned  shares  in  Thorer  &  Hol- 
lender  Company?  A.  Never. 

Q.  Were  you  ever  employed  by  Thorer  &  Hollender?  A. 
No,  never. 

Q.  Were  you  ever  consulted  by  Hollender  about  his  in¬ 
terests?  A.  No. 

Q.  Did  Hollender  ever  ask  you  about  any  contemplated 
sales  of  his  shares  in  Thorer  &  Hollender?  A.  No. 

Q.  Were  you  ever  consulted  by  Hollender  as  to  a  sale 
of  the  stock  held  by  Thorer  &  Company  in  Althor?  A. 
Once  there  was  a  discussion  I  had  with  them  in  1937  or 
1938,  I  have  forgotten  now  which,  and  I  made  a  request 
for  it.  He  said  he  would  talk  to  Mr.  Schoenburg  about  it, 
and  I  never  heard  any  more. 

Q.  What  did  you  request?  A.  That  they  sell  stock  to  us, 
Fred  Basch  and  myself. 

92  Q.  Did  they  ever  sell  you  that  stock  you  asked  for? 
A.  No. 

Q.  Did  Schoenburg  ever  consult  you  about  a  contem¬ 
plated  sale  of  the  shares  of  Althor?  A.  No. 

Q.  Did  Sacks  consult  you  about  such  a  sale?  A.  No. 

Q.  When  did  you  first  discuss  a  sale  of  the  Althor  shares 
with  Schoenburg?  A.  When  he  came  from  Europe  to  that 
Trenton  meeting,  in  February,  1939. 

Q.  And  was  that  the  first  time  you  discussed  the  sale  of 
the  shares?  A.  With  him,  yes. 

Q.  With  him?  A.  Yes. 

•  ••••••••• 

93  Q.  Do  you  recall  whether  any  indication  was  made 
or  was  given  to  you  prior  to  these  three  conferences 

on  January  17,  18  and  19, 1939,  that  the  Germans  would  let 
you  have  any  Althor  stock?  A.  No,  I  don’t  remember 
of  any. 
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Q.  Had  Fred  Basch  and  yourself  sought  to  buy  Althor 
stock  between  Xovember,  1938,  and  the  meetings  in  Jan¬ 
uary,  on  January  17,  18  and  19,  of  1939?  A.  Yes,  we  did. 

Q.  Who  did  you  talk  to?  A.  Chiefly  to  Mr.  Ward.  Mr. 
George  Ward  is  the  one  we  spoke  to  about  stock  and 
practically  on  every  matter  that  was  important. 

Q.  When  did  you  receive  the  first  intimation  that  you 
might  obtain  some  shares  of  Althor?  A.  Sometime  follow¬ 
ing  those  conferences  in  the  middle  of  January,  1939;  I 
would  say  maybe  two  or  three  weeks  later.  Sometime 
around  the  end  of  the  month,  or  possibly  the  early  part 
of  February. 

Q.  Do  you  recall  who  communicated  this  to  you?  A.  Mr. 
Ward  did;  I  believe  Mr.  Ward,  yes. 

•  ••••••••• 

95  Q.  Schoenburg,  who  was  at  the  Trenton  confer¬ 
ence — Hollender  writes  to  Koch — “says  after  he 

got  the  Crown  Princes  down  to  49  percent  in  the  shares 
although  they  asked  two-thirds,”  and  he  says  Mr.  Schoen¬ 
burg  must  have  had  awful  difficulties. 

96  Do  you  recall  discussing  with  Mr.  Schoenburg  the 
allocation  of  shares  that  was  to  be  made  to  you  and 

to  your  group?  A.  Yes. 

Q.  Is  his  allegation  that  you  asked  for  two-thirds  right 
or  wrong?  A.  It  is  correct.  We  started  out  after  that. 

Q.  Did  you  seek  to  buy  those  shares  outright  on  your 
own  behalf?  A.  Definitely. 

Q.  Were  shares  sold  to  yourself,  Fred  Basch  and  Ernest 
Nauen?  A.  Yes. 

Q.  Can  you  recall  how  many  shares  were  sold  to  you? 
A.  At  that  time  the  capital  stock  of  Althor  consisted  of 
500  shares,  and  we  bought  49  percent  of  them,  our  Manage¬ 
ment  Group,  of  which  25  percent  was  clear  and  unoptioned, 
and  the  other  24  percent  was  optioned,  that  we  couldn’t, 
because  they  claimed  the  Government — 

The  Court:  You  are  not  answering  the  question  now. 
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By  Mr.  Berger: 

Q.  How  many  shares  did  you  purchase  all  told?  A.  All 
told  I  bought  89  shares  all  told  out  of  500  personally. 

Q.  How  many  of  those  shares  were  free  of  option?  A. 
Fifty. 

97  Q.  And  how  many  were  subject  to  option?  A. 
The  other  39. 

Q.  A  total  of  89?  A.  That  is  correct. 

Q.  Do  you  recall  how  many  shares  Fred  Basch  bought? 
A.  He  bought  exactly  the  same  amount  I  did. 

Q.  Were  they  optioned  and  unoptioned  in  the  same  pro¬ 
portion?  A.  The  same  proportion  and  the  same  amount. 

Q.  You  testified  that  you  were  in  the  49  percent  group. 
In  addition  to  Mr.  Nauen  and  Mr.  Fred  Basch,  who  else 
was  in  that  group  ?  A.  Fred  Klein. 

Q.  You  testified,  I  believe,  that  he  had  been  the  attorney 
for  Herman  Basch  in  1932,  was  that  right?  A.  That  is 
correct. 

Q.  Did  he  have  any  relation,  as  attorney,  to  any  of  your 
minority  group?  A.  Yes,  he  did. 

Q.  To  whom?  A.  He  was  the  adviser  to  Fred  Basch. 
Q.  Did  he  buy  shares  at  Trenton?  A.  Yes. 

Q.  How  many  shares?  A.  Eighteen  shares. 

•  ••••••••• 

98  Q.  Do  you  know  who  held  the  shares  in  the  so-called 
51  percent  group?  A.  Yes,  I  do. 

Q.  Will  you  please  tell  us  the  names  of  the  persons? 
A.  Well,  there  was  Curt  Mahler;  there  was  George  S.  Ward 
and  there  was  Theodore  W.  Koch;  and  then  there  was 
James  A.  Stevenson  and  William  Lancaster. 

Q.  Who  was  Mahler?  A.  Mahler  was  the  manager  of 
the  Thorer  &  Hollender  Company;  he  may  have  had  some 
stock  there,  I  don’t  know,  but  I  knew  he  ran  the  business 
for  Thorer  &  Hollender. 

Q.  Who  was  George  Ward?  A.  George  Ward  was  the 
attorney  for  the  German  people,  representing  I  think  Thor¬ 
er  &  Company  in  Germany. 
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Q.  Who  was  Theodore  Koch?  A.  Theordore  Koch  was 
a  cousin  to  Paul  Hollender.  I  learned  that  later;  I  didn’t 
know  it  at  the  time. 

99  Who  was  William  Lancaster?  A.  William  Lan¬ 
caster  was  an  attorney  representing,  I  believe,  Paul 

Hollender  personally  and  possibly  Thorer  &  Hollender,  I 
don ’t  know. 

Q.  Who  was  James  Stevenson?  A.  James  Stevenson 
was  connected  with  Mr.  Lancaster;  he  was  with  his  law 
firm. 

Q.  You  testified  that  you  and  your  group  had  49  percent? 
A.  Yes. 

Q.  That  you  originally  sought  to  get  two-thirds?  A. 
That  is  right. 

Q.  Why  didn’t  you  hold  out  for  two-thirds  free  and 
clear?  A.  We  just  couldn’t  get  it;  and  then  they  told  us  that 
the  German  Government  would  not  permit  them  to  sell 
more  than  the  25  percent  clear  that  we  bought,  and  there 
was  no  use  arguing  about  it. 

Q.  Do  you  recall  when  you  came  to  Trenton  in  February, 
1939?  A.  I  remember. 

Q.  Please  tell  the  Court  when  you  came?  What  day  was 
it,  do  you  recall  that?  A.  I  believe  it  was  on  a  Saturday, 
and  when  we  came  there  they  were  all  there;  in  fact,  Mr. 
W’ard  had  called  me  up  several  days  before  to  tell 

100  me  that  somebody  was  coming  from  Germany  to  sell 
the  business ;  they  realized  they  had  to  sell  it  because 

of  the  boycott  condition  and  because  of  the  pressure  they 
wouldn’t  get  anywhere,  so  he  asked  me  to  visit  him  in 
Trenton  because  he  knew  I  didn’t  want  the  Germans  to  be 
seen  in  New  York,  in  the  fur  market.  And  that  was  true, 
I  didn’t  want  them  to  be  seen  there  if  we  could  get  them  out, 
and  he  asked  me  to  meet  him  half  way.  He  said  he  would 
come  in  from  Washington  and  I  would  come  in  from  New 
York,  and  wTe  would  meet  in  Trenton  and  stay  at  a  hotel, 
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and  he  said  we  would  get  rid  of  the  Germans  finally  and 
get  them  out. 

•  **••••••• 

Q.  Mr.  Vort,  do  you  recall  whether  the  discussions  at 
Trenton  were  always  in  one  large  group,  or  did  it  break 
up  into  smaller  discussion  groups?  A.  They  did. 

101  I  remember  the  rooms,  they  were  a  sort  of  a  suite. 
They  had  one  room  that  wTas  divided  by  a  rolling 

door,  a  sliding  door,  and  then  besides  those  were  two  rooms, 
and  then  there  was  another  anteroom  right  nest  to  these 
two  rooms  that  was  outside,  and  very  often  Fred  Basch  and 
I  would  be  in  my  room  and  George  Ward  would  come  to  me, 
or  he  would  come  into  this  anteroom  when  we  were  talking. 

Then  in  addition  to  that  Mr.  Schoenburg  and  Otto  Nauen 
and  Koch  would  be  together  usually  with  Ward,  and  Ward 
acted  as  sort  of  liaison  officer  between,  and  that  is  how  they 
were  negotiating. 

We  never  were  with  them  together,  and  when  we  arrived 
there  most  of  all  of  the  others  practically  were  there,  ex¬ 
cept  Dr.  Ernest  Nauen,  Fred  Basch  and  myself;  we  got 
there  in  the  morning. 

Q.  I  am  not  sure  I  understood  one  thing.  Did  you  break 
up  into  smaller  discussion  groups  from  time  to  time?  A. 
Outside  of  the  first  general  assemblage,  we  would  always 
after  that  break  up. 

•  ••••••••• 

102  Q.  What  did  you  pay  for  the  optioned  shares?  A. 
We  paid  $200  a  share. 

Q.  And  how  much  did  you  pay  for  the  unoptioned  shares? 
A.  $200  a  share,  the  same  price. 

Q.  Did  you  consider  that  the  unoptioned  shares 

103  were  worth  no  more  than  the  optional  shares?  A. 
No.  The  unoptioned  shares  were  worth  far  more. 

Q.  Can  you  explain  how  you  obtained  the  option-free 
shares?  A.  The  conditions  surrounding  the  whole  thing 
were  such  that  there  was  nobody  else  to  run  the  business 
but  Fred  Basch  and  myself.  Dr.  Nauen  was  his  assistant 


112 


at  that  time ;  and  they  did  it  because  there  was  no  other  alter¬ 
native  ;  they  had  to ;  there  would  he  nobody  else  to  run  the 
business.  They  weren’t  giving  us  anything. 

Q.  Were  you  told  at  Trenton  whether  there  was  a  15 
percent  limitation  on  dividends?  A.  No.  I  heard  some¬ 
thing  about  it  later  on. 

Q.  When?  How  much  later?  A.  In  1945  I  think  Mr. 
Bliss,  a  Government  investigator,  asked  me  if  I  knew  any¬ 
thing  about  it  and  I  said  I  didn’t. 

Q.  Did  not?  A.  I  did  not  know  anything  about  that,  and 
he  told  me  that  he  thought  there  was  such  a  provision,  and 
I  told  him  I  never  heard  of  it.  I  never  knew  about  it. 

Q.  Am  I  to  understand  then  that  the  first  time  you  heard 
of  this  15  percent  limitation  was  sometime  in  1945,  from  the 
Government?  A.  From  the  Government  investigator,  Mr. 

Bliss.  He  asked  me  that  question. 

104  Q.  Were  you  requested  at  any  board  meeting  to 
limit  the  dividend  to  15  percent,  on  the  basis  of  an 
agreement?  A.  No,  never. 

•  ••••••••• 

106  (Thereupon  check  dated  February  18,  1939,  pay¬ 
able  to  the  Order  of  Basch  Holding  Company,  for 
$17,800,  signed  by  Paul  Wm.  Vortrefflich,  was  marked  by 
the  Clerk  of  the  Court  “Plaintiffs’  Exhibit  No.  6”  and 
received  in  evidence.) 

By  Mr.  Berger: 

Q.  Is  that  your  signature  on  that  check?  A.  Yes,  sir. 
Q.  Were  the  moneys  represented  by  that  check  your  own 
moneys,  or  those  that  were  given  to  you  by  the  German 
vendors  ?  A.  No,  they  were  my  money. 

«••••••••* 

117  Mr.  Berger:  As  a  preliminary  to  the  interroga¬ 
tion  of  Mr.  Markham,  I  ask  leave  to  offer  in  evidence 
interrogatories  which  were  taken  in  Manila,  Philippine 
Islands,  under  oath,  from  the  Ambassador  to  the  Philippine 
Islands,  the  Honorable  Myron  M.  Cowen.  They  are  in  the 
file  before  Your  Honor,  marked  with  yellow  slips. 
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Mr.  Wieferich:  Your  Honor,  we  have  extensive  objec¬ 
tions  to  the  interrogatories  which  are  also  in  the  file.  They 
were  filed  at  the  time  the  interrogatories  were  served  upon 
us,  both  as  to  the  form  of  the  questions  and  as  to  the  issue 
to  which  the  question  was  directed,  the  relevancy  and  ma¬ 
teriality  of  that  issue. 

The  Court:  Well,  suppose  I  go  through  the  interroga¬ 
tories  and  rule  on  them  now. 

Mr.  Berger:  I  believe,  Your  Honor,  the  first  thing  you 
would  want  to  do,  of  course,  would  be  to  read  the  interroga¬ 
tories  and  the  answers. 

The  objection,  Your  Honor,  is  chiefly  this,  that  they  were 
framed  in  the  terms  of  leading  questions. 

Well,  I  didn’t  want  to  frame  four  or  five  hundred  inter¬ 
rogatories  and  then  have  them  come  back.  I  was  interro¬ 
gating  a  witness  who  was  six  thousand  miles  away. 

•  ••••••••• 

121  Mr.  Wieferich:  We  object  to  that  interrogatory, 
Your  Honor.  We  think  it  is  clearly  leading,  improper 
and  suggestive. 

The  Court:  It  is  very  clearly  leading.  I  will  sustain 
objection  to  that. 

These  objections  were  made,  as  I  understand,  within  the 
time  fixed  by  law.  You  objected  to  the  questions  and  coun¬ 
sel  had  an  opportunity  to  reform  them;  I  will  sustain  the 
objection. 

Mr.  Berger:  Then  I  believe  Your  Honor  will  sustain 
objection  to  all  the  interrogatories,  and  I  wouldn’t  burden 
the  Court  with  going  through  with  them.  Let  me,  therefore, 
simply  reserve  an  exception. 

The  Court:  Very  well. 

*••••••#•• 

James  E.  Markham,  was  recalled  as  a  witness  for  and 
on  behalf  of  the  plaintiffs  herein,  and  having  been  previ¬ 
ously  sworn  by  the  Clerk  of  the  Court,  assumed  the  witness 
stand  and  testified  as  follows: 

Direct  examination  by  counsel  for  the  plaintiffs. 
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By  Mr.  Berger : 

Q.  Will  you  state  your  name,  Mr.  Markham?  A.  James 
E.  Markham,  M-a-r-k-li-a-m. 

Q.  Your  residence?  A.  Washington,  D.  C. 

122  Q.  Are  you  appearing  here  under  subpoena?  A.  I 
am. 

Q.  Your  citizenship?  A.  Citizen  of  the  United  States. 

•  #•••••#•• 

Q.  Were  you  Alien  Property  Custodian  of  the  United 
States?  A.  Yes,  sir. 

Q.  Will  you  tell  us  when  your  association  with  that  office 
began?  A.  Yes,  sir.  Deputy  Alien  Property  Custodian 
when  the  office  was  established,  in  1942,  and  I  re- 

123  mained  Deputy  Alien  Property  Custodian  until 
March  of  1944,  when  I  became  Alien  Property  Cus¬ 
todian  in  March,  1944,  and  by  executive  order  the  office  was 
abolished  and  in  1946  the  duties  and  functions  transferred 
to  the  Justice  Department  and  I  resigned. 

•  #•••••••• 

124  Q.  Do  you  know  Myron  C.  Cowen?  A.  I  do. 

Q.  What  is  his  occupation?  A.  Well,  he  is  pres¬ 
ently  Ambassador  to  the  Philippines. 

When  I  knew  him,  or  at  this  time,  he  was  a  lawyer  prac¬ 
ticing  law’  in  Washington  and  New’  York. 

Q.  Did  he  ever  confer  with  you  about  the  affairs  of 

125  Herman  Basch  &  Company?  A.  Many  times. 

129  Q.  Mr.  Markham,  you  testified,  I  believe,  that 
Mr.  Cowen  had  discussions  with  you  respecting  the 
Herman  Basch  Company?  A.  That  is  correct. 

Q.  I  ask  you  to  tell  the  Court  the  purport  of  those 
conversations.  Would  you  be  good  enough,  as  far  as  you 
can  recall,  to  tell  the  Court?  A.  The  matter  of  the  investi¬ 
gation  of  the  stock  ownership  of  this  company  was  discussed 
and  an  investigation  was  being  conducted  of  the  company. 

My  recollection  is  that  Mr.  Cowen  was  representing  that 
there  w’as  no  German  ownership  in  the  company. 
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The  discussion  was  more  or  less  interwoven  with  the 
Thorer  &  Hollender  Company,  and  particularly  in  respect 
to  these  individuals,  Mr.  Lancaster  and  Mr.  Ward 

130  and  Mr.  Koch. 

In  the  discussions,  things  were  stated  about  dis¬ 
cussions  with  the  Treasury  Department  and  discussions 
with  members  of  the  staff  of  the  Alien  Property  Custo¬ 
dian’s  staff,  in  respect  to  the  stock  held  by  these  particular 
individuals. 

Now,  these  discussions  took  place  over  a  period  of,  it 
might  have  been  six  months,  it  might  have  been  longer 
than  that. 

•  *•••••••• 

131  The  Reporter  (reading) : 

“As  a  result  of  these  discussions,  or  flowing  from 
the  discussions,  a  suggestion  was  made,  or  a  modus  oper- 
andi  was  worked  out,  whereby  these  particular  individuals 
would  sell  their  stock  to — ” 

The  Witness  (continuing) : — wliat  I  described  as  the  Man¬ 
agement  Group,  the  group  that  was  operating  the  company, 
Mr.  Vort’s  group. 

I  recall  advising  Mr.  Cowen  that  he  ought  to  write  a 
letter  to  the  office  telling  what  he  proposed  to  do  in  respect 
to  selling  or  transferring  or  conveying  the  stock  from  one 
group  to  the  Management  Group. 

Mr.  Berger:  May  I  interrupt  the  witness  and  offer  the 
letter  to  which  he  refers,  which  was  written  in  accordance 
with  that  suggestion? 

Mr.  Wieferich :  No  objection. 

The  Court :  Very  well. 

Mr.  Berger:  I  ask  to  have  marked  for  identification  as 
Plaintiffs’  Exhibit  6-B,  a  letter  addressed  to  Mr.  L.  E. 
Rubin  of  the  Alien  Property  Custodian  Office,  under  date 
of  January  30,  1943,  signed  by  Philip  M.  Percus. 

•  ••••••••• 

132  Q.  I  believe  you  have  testified,  Mr.  Markham,  to 
the  best  of  your  recollection  you  had  been  advised 
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that  a  sale  was  contemplated  of  the  shares  held  by  certain 
members  of  the  investment  group,  namely,  Ward,  Koch,  to 
certain  members  of  the  so-called  Management  Group;  is 
that  right?  A.  That  is  correct. 

Q.  State  whether  or  not  you  had  been  advised  by  mem¬ 
bers  of  your  staff  that  a  vesting  of  the  shares  of 

133  Ward,  Koch  and  Lancaster  was  contemplated  if  no 
sale  was  had  ?  A.  My  answer  is  that  the  question  of 

whether  they  would  be  vested  was  under  investigation. 

I  have  no  recollection  at  the  moment  of  being  advised 
that  they  would  be  vested  if  no  sale  was  had. 

My  recollection  is  that  we  were  investigating  the  matter 
to  determine  whether  or  not  a  vesting  would  be  made. 

Q.  Did  Mr.  Cowen  advise  you  that  such  a  sale  was  con¬ 
templated,  or  not?  A.  He  did. 

Q.  State  whether  or  not  you  advised  him  whether  you  ob¬ 
jected  to  the  sale?  A.  I  had  no  objection  to  the  sale. 

Q.  Did  you  tell  him  that?  A.  I  did. 

The  Court:  I  didn’t  understand  your  answer.  Did  you 
object? 

The  Witness :  I  did  not  object  to  the  sale  and  so  advised 
him. 

Bv  Mr.  Berger : 

Q.  Did  you  tell  him  anything  else  about  your  views  as  to 
the  transfer  of  the  shares,  Mr.  Markham? 

Mr.  Falloon:  I  want  to  object  to  that  unless  it  obtains 
from  official  actions  and  not  merely  his  private  views. 
The  Court:  I  will  overrule  the  objection. 

134  A.  Well,  I  had  told  him  that  I  had  decided  not  to  vest 
the  shares  in  Basch,  but  I  had  decided  to  vest  the 

shares  in  Thorer  and  Hollender. 

And  then  there  was  some  discussion  about  the  Jewish 
boycott.  The  fact  that  Basch  was  still  being  investigated 
interfered  with  their  business,  because  the  trade  believed 
that  there  was  some  German  ownership  in  that.  As  a 
matter  of  fact  I  think  that  is  what  prompted  the  idea  of 
the  sale,  to  eliminate  in  the  street  the  accusation  that  there 
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was  German  ownership  in  the  Basch  company,  and  that 
would  be  eliminated  if  people  who  were  suspected  of  hold¬ 
ing  for  Germans — Ward  and  Koch  and  Lancaster — were 
out  of  the  picture. 

My  recollection  is  I  also  told  them  that  since  the  stock 
was  not  vested  they  had  a  proper  right  to  sell  it.  If  at 
some  later  time  the  Alien  Property  Custodian  determined 
that  this  particular  stock  was  German-owned,  it  would  vest 
the  proceeds  of  the  sale,  rather  than  the  stock. 

I  think  I  also  told  them  that  the  purchasers  would  get 
a  good  title,  but  I  wanted  them  to  be  sure  to  put  on  record 
exactly  what  happened. 

•  ••*#•••#* 

135  Cross-examination  by  counsel  for  the  defendant. 

By  Mr.  Wieferich: 

Q.  Mr.  Markham,  can  you  tell  us  when  the  case  of  Basch 
&  Company  first  came  to  your  attention,  in  the  office  of  the 
Alien  Property  Custodian?  A.  It  was  in  the  office  almost 
from  the  start. 

All  companies,  where  there  was  a  transfer  of  ownership 
in  1938,  1939  and  during  that  period,  were  more  or  less 
marked  for  investigation,  and  I  would  presume  that  I  knew 
that  there  was  some  fur  companies,  and  Thorer  and  Basch ; 
I  suppose  I  knew  that  all  the  time. 

Q.  Do  you  recall  whether  or  not  Thorer  &  Hollender 
came  into  your  office  at  approximately  the  same  time  as 
Herman  Basch  &  Company;  that  is  both  cases?  A.  On  the 
contrary,  no.  My  recollection  is  that  Thorer  &  Hollender 
preceded  Basch. 

Q.  Who  represented  Thorer  &  Hollender  in  your  discus¬ 
sion  with  them?  A.  Mr.  Cowen. 

Q.  And  who  represented  Herman  Basch  &  Corn- 

136  pany  in  your  discussions  with  them?  A.  Mr.  Cowen 
— “with  them?”  What  do  you  mean? 

Q.  With  the  company’s  affairs.  Mr.  Cowen,  in  both  in¬ 
stances. 
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Q.  Did  any  other  lawyers  represent  either  of  the  com¬ 
panies,  or  the  parties  in  interest,  in  that  period?  A.  Be¬ 
fore  me  ? 

Q.  In  discussions  with  you,  yes.  A.  I  don’t  remember 
if  they  did. 

*#«•#«•••* 

137  Q.  Do  you  recall  one  way  or  the  other  whether 
you  did  ?  A.  They  asked  me  for  a  letter  saving  that 
I  would  not  vest  the  stock.  I  told  them  that  it  was  not  my 
practice  to  tell  what  I  would  do  in  the  future. 

I  told  them  what  my  decision  was  at  that  time,  and  I 
also  told  them  that  if  anything  developed  later,  why  the 
office  would  look  to  the  proceeds  of  the  sale  rather  than  to 
the  stock. 

Q.  You  told  them  that  orally,  you  say?  A.  That  is  right. 

•  **••***## 

13S  Q.  Did  you  make  a  record  of  that  conversation 

so  that  vour  associates  in  the  office  would  know  what 
* 

your  commitment  was?  A.  I  think  I  made  a  commitment 
after  I  talked  with  my  associates  in  the  office. 

•  ••••••••• 

Q.  Did  you  have  an  investigation  by  your  Investigation 
Unit,  of  the  companies  and  the  individuals  involved?  A. 

Yes.  I  would  assume  that  that  was  made;  that  would 
139  be  part  of  the  normal  procedure. 

Q.  Do  you  recall  whether  or  not  there  was  more 
than  one  investigation?  A.  There  was  a  continual  investi¬ 
gation,  as  a  matter  of  fact. 

Q.  Over  what  period  of  time?  A.  Well,  I  recall  that  at 
one  time  I  was  prepared  to  sell  the  stock  that  we  then  held 
of  the  Thorer  &  Ilollender  Company,  and  as  part  of  our 
procedure,  before  we  made  a  sale  there  was  an  investiga¬ 
tion  to  determine  whether  or  not  we  had  fully  explored  the 
possibilities  in  this  company  as  to  whether  more  stock 
should  he  taken  before  a  sale  took  place. 
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In  other  words,  we  would  not  want  to  sell  a  property 
until  we  had  fully  and  finally  determined  that  none  of  the 
other  stock  was  subject  to  vesting. 

We  were  preparing  for  the  sale  and  my  Chief  Examiner 
was  not  satisfied  that  there  had  been  a  full  and  final 
investigation  of  the  Thorer  &  Hollender  Company.  So  I 
asked  him  to  renew  his  efforts  and  to  speed  up  the  investi¬ 
gation,  because  it  was  a  business  that  wasn’t  very  stable, 
there  were  ups  and  downs,  and  it  was  subject  to  that  boy¬ 
cott  in  New  York,  and  I  would  rather  dispose  of  it. 

They  did  make  a  further  investigation  and  as  a  result 
of  that  investigation  the  sale  was  called  off  and  a  further 
vesting  was  made. 

In  fact,  I  think  the  last  act  I  performed  as  Alien 

140  Property  Custodian  was  to  vest  some  stock  in  Thorer 
&  Hollender. 

The  Court:  In  what  company? 

The  Witness :  In  Thorer  &  Hollender,  a  companion  case. 

141  Mr.  Berger:  Your  Honor,  may  I  object  to  any 
interrogation  of  the  witness  with  respect  to  docu¬ 
ments  having  to  do  with  Thorer  &  Hollender,  on  the  ground 
that  Thorer  &  Hollender  involved  a  separate  conspiracy,  if 

any,  of  which  plaintiffs  in  this  case  have  no  know- 

142  ledge  and  in  no  way  participated,  and  that  they  are 
therefore  prejudicial,  and  all  testimony  with  respect 

to  Thorer  &  Hollender,  of  which  there  is  a  mass  which  has 
been  taken  in  depositions,  is  prejudicial  and  incompetent 
and  irrelevant  to  this  case. 

I  should  like  to  submit  to  the  Court  a  memorandum  of 
law  on  the  so-called  doctrine  that  evidence  of  a  separate 
conspiracy  must  be  excluded. 

The  Court :  I  will  overrule  the  objection  for  the  present. 
I  cannot  tell  at  present  whether  they  would  be  relevant  or 
not.  You  may  renew  your  objection  to  this  testimony 
later,  at  the  conclusion  of  the  case,  but  for  the  present  I 
am  not  prepared  to  rule  on  it. 

.  . . 
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Mr.  Wieferich :  Thank  vou,  Your  Honor. 

In  connection  with  that  objection,  though,  I  would  like 
to  point  out  that  I  believe  this  witness  on  direct  went  into 
that  subject  matter. 

The  Court:  He  did. 

Mr.  Wieferich:  The  question,  I  think,  which  is  pending 
before  the  witness,  is  whether  he  has  ever  seen  the  Defend¬ 
ant’s  Exhibits  1,  2  and  3  before. 

Have  you,  Mr.  Markham? 

143  The  Witness :  I  would  assume  I  saw  them ;  I  have 
no  definite  recollection.  There  are  probably  thou¬ 
sands  of  these  papers,  but  my  name  is  on  it,  or  at  least 
it  purports  to  be  my  name,  so  I  assume  that  I  saw  every 
vesting  order  during  this  period. 

•  ••#**•••• 

145  Mr.  Berger:  Your  Honor,  I  am  not  going  to  re¬ 
peat  my  objections  throughout  the  trial.  I  just  want 
to  make  a  standing  objection  to  all  testimony  offered  in 
connection  with  Tliorer  &  Ilollender,  in  this  case,  on  the 
doctrine  that  it  is  prejudicial  because  it — 

The  Court:  You  want  to  object  to  all  evidence  against 
your  client? 

*#•••*•••• 

14S  Q.  Well,  I  take  it  that  you  told  Mr.  Cowen  that  if 
this  transaction  was  carried  through,  which  you 
have  described  this  morning,  that  you  would  not  vest  the 
shares  but  only  the  proceeds.  Is  that  accurate?  A.  No,  it 
is  not  accurate. 

I  decided  not  to  vest  the  shares.  That  if  it  developed — 
that  if  it  thence  developed  we  could — that  would  cause  the 
Government  to  take — to  make  a  finding  that  these  were 
Germnn-owned,  we  could  vest  the  proceeds  of  these  shares. 

Q.  Well,  did  you  tell  him  that  the  Office  would  never  vest 
the  shares?  A.  I  spoke  for  myself  only. 

Q.  Well,  I  don’t  think  that  is  responsive.  A.  I  told  him 
while  I  was  Alien  Property  Custodian  that  I  was  not  going 
to  vest  the  shares.  That  if  they  wanted  to  sell,  sell  them, 
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and  tell  the  whole  story,  and  write  a  letter  in  here  and  tell 
us  what  they  were  going  to  do. 

Q.  Did  you  intend  to  bind  the  Office  so  that  no  succeeding 
Custodian  could  vest?  A.  I  only  intended  what  the  words 
import. 

Q.  Did  you  tell  Mr.  Cowen  that  this  was  only  your 
149  personal  opinion?  A.  I  did  not. 

Q.  Well,  then,  upon  what  did  you  rely  as  authority 
for  giving  him  that  assurance,  Mr.  Markham? 

Mr.  Berger:  I  object,  Your  Honor. 

By  Mr.  Wieferich: 

Q.  Some  provision  in  the  law? 

Mr.  Berger:  I  object,  Your  Honor. 

The  Court:  I  will  overrule  the  objection. 

A.  We  had  vested  proceeds  of  sales. 

There  was  no  prohibition,  except  whatever  the  Treasury 
might  have  on  the  disposal  of  shares  that  any  citizen  had. 
He  could  dispose  of  them  as  he  wanted.  That  was  self- 
evident.  I  didn’t  need  any  legal  opinion  on  that.  I  thought 
I  knew  that. 

By  Mr.  Wieferich : 

Q.  The  question  is  not  whether  he  could  dispose  of  them 
but  whether  he  could  do  so  with  the  assurance  that  the 
United  States  would  never  vest  them  later.  A.  He  had  the 
assurance  that  I  told  him  he  could  dispose  of  them,  that 
they  were  not  going  to  be  vested  by  me. 

Mr.  Berger:  Your  Honor,  you  pointed  out  to  me  this 
morning  that  the  powers  and  authority  of  the  Custodian 
are  a  matter  of  law.  The  Custodian  can  neither  enlarge 
upon  them  nor  derogate  from  them  by  any  statement  he 
has  made. 

##•••*•*•• 

152  Mr.  Berger:  And  that,  Your  Honor,  is  a  question 
directed  to  the  powers  of  the  Custodian. 


I 
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Tlic  Court:  No,  I  don’t  think  so.  It  is  assurance  of  the 
United  States,  and  I  take  it  he  was  then  representing'  the 
United  States,  as  Alien  Property  Custodian,  and  what  he 
would  or  would  not  do  is  relevant.  I  will  overrule  the 
objection. 

Q.  Did  you  give  him  the  assurance  that  the  United  States 
would  never  vest  them  later?  A.  I  told  him  I  decided — we 
had  not  decided  to  vest  the  shares.  I  told  him  we  had  not 
decided  to  vest  the  shares.  If  he  sold  them,  he  could  sell 
them.  That  if  thence  it  occurred  later  or  came  to  our 
attention,  that  with  respect  to  this  property  the  Govern¬ 
ment  should  do  something,  that  the  Government  would  not 
be  frozen  out  of  their  position;  that  the  Government  could 
take  the  proceeds  of  the  sale. 

In  other  words,  if  the  present  owners  of  the  stock 

153  were  holding  for  the  Germans,  the  money  they  got 
would  be  considered  held  for  the  Germans,  and 

would  be  subject  to  being  vested,  if  the  circumstances 
warranted. 

Q.  Was  the  problem  brought  up  at  all  of  securing  a 
Treasury  license?  A.  The  question  was  brought  up 
whether  or  not  they  required  a  Treasury  license,  and  my 
recollection  was  that  the  Treasury  did  not  require  them  to 
procure  a  license. 

Q.  If  you  made  the  assumption  that  later  there  might  be 
a  German  interest  held,  wouldn’t  they  have  needed  a 
license  to  transfer  them,  in  your  opinion  as  Custodian?  A. 
Well,  the  Treasury  had  to  make  that  decision.  The  Treas¬ 
ury  did  not  require  a  license. 

154  Q.  With  whom  did  you  consult  in  the  Treasury? 
A.  I  didn’t  say  I  consulted  with  anybody  in  the 

Treasury  in  respect  to  a  license.  I  know  the  Treasury  did 
not  require  a  license. 
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Q.  How  do  you  know  that?  A.  I  assume  I  know  it  be¬ 
cause  of  what  somebody  in  my  staff  told  me,  or  what  the 
then  circumstances  were  at  this  time. 

The  Treasury  was  informed  of  the  thing,  and  I  assume 
that  inquiry  was  made  of  the  Treasury  as  to  such  license. 

Q.  Did  you  customarily  get  such  advice  from  the  General 
Counsel  on  your  staff?  A.  As  to  what? 

Q.  As  to  whether  or  not  a  Treasury  license  would  be 
required.  A.  I  knew  of  circumstances  when  a  Treasury 
license  would  be  required,  and  I  knew  of  circumstances 
when  they  wouldn’t  be  required. 

My  impression  is  that  this  matter  had  been  discussed  by 
the  Treasury,  or  at  least  there  was  a  determination 
somewhere  along  the  line,  that  no  license  was  required 
from  the  Treasury.  We  gave  them  no  license.  They  could 
act  on  their  own. 

********** 

155  Q.  Well,  is  it  fair  to  conclude,  then,  that  in  this 
case  you  didn’t  waive  a  license  as  such?  A.  No. 
There  was  no  requirement  that  they  procure  a  license  from 
the  APC,  and  I  don’t  think  that  there  was  a  requirement 
that  they  procure  one  from  the  Treasury. 
********** 

158  Q.  Do  you  recall  testifying  on  direct  this  morning 
that  Mr.  Cowen  had  represented  to  you  that  there 

was  no  German  ownership  in  Herman  Basch  &  Company? 
A.  Yes. 

Q.  Do  you  recall  whether  or  not  you  received  affidavits 
from  certain  parties  in  Herman  Basch  &  Company  prior 
to  making  your  decision?  A.  I  don’t  remember;  I  might 
have;  if  they  are  in  the  file  I  probably  saw  them.  I  have 
no  recollection.  Who  were  they  from? 

159  Q.  Well,  from  the  present  plaintiffs,  for  example. 
Do  you  recall  receiving  affidavits  from  them?  A. 

1  would  assume  they  gave  them  to  the  investigator,  but 
they  were  probably  in  the  file  and  I  probably  read  them, 
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or  I  probably  bad  someone  tell  me  what  was  in  the 
affidavit. 

Q.  Was  it  on  the  basis  of  representations  made  to  you 
by  Mr.  Cowen  that  you  concluded  there  was  no  German 
interest  in  the  stock,  or  did  you  so  conclude?  A.  No.  I 
concluded  that  we  hadn't  determined  that  there  was  Ger¬ 
man  interest  in  the  stock;  that  the  matter  was  under 
investigation ;  that  we  had  made  a  determination  in  Thorer 
&  Ilollender,  and  we  didn’t  come  to  that  determination  in 
Basch,  and  that  they  were  free,  white  and  twenty-one,  and 
if  we  hadn’t  taken  their  property  they  could  sell  it;  they 
could  do  anything  they  wanted  with  it,  but  because  of  being 
involved  in  this  whole  picture,  “You  just  write  in  here  and 
tell  us  what  you  are  going  to  do,  and  if  we  want  to  object 
to  it  we  will  object  to  it.” 

Q.  Isn’t  it  a  fact  that  you  continued  to  investigate  Her¬ 
man  Basch  &  Company  thereafter?  A.  Yes. 

Q.  What  was  the  purpose  of  that  investigation?  A.  So 
that  if  we  determined  that  Lancaster,  Koch  and  Ward 
were  really  agents  for  the  Germans,  that  I  could  vest  the 
money  that  they  received  for  this  stock. 

160  Q.  And  how  about  if  the  plaintiffs  had  been  found 
to  be  agents  of  the  Germans,  what  was  your  inten¬ 
tion?  A.  Well,  you  had  no  problem  at  all.  We  could  take 
the  stock  any  time. 

Q.  You  say  you  could  take  the  stock  at  any  time?  A. 
Oh,  surely. 

Q.  I  take  it,  so  far  as  these  plaintiffs  are  concerned,  you 
did  not  commit  the  United  States  not  to  take  their  stock. 
A.  I  committed  the  United  States  not  to  take  the  stock  that 
they  bought  from  the  investment  group,  so-called,  to  the 
extent  that  what  I  said  is  a  commitment. 

Q.  You  mean  the  only  stock  the  United  States  could 
thereafter  take  from  the  plaintiffs,  if  they  were  found  to  be 
holding  for  the  Germans,  was  the  stock  they  had  bought 
themselves  before,  and  not  the  stock  being  transferred  in 
the  deal  you  have  mentioned?  A.  Was  that  a  question? 


125 


Q.  I  want  to  know  if  that  is  an  accurate  rephrasing  of 
your  answer. 

Was  there  a  difference  in  the  shares  of  stock  that  the 
plaintiffs  held,  so  far  as  you  were  concerned,  that  we  could 
vest  if  we  found  they  were  held  for  Germans  but  not 
others?  A.  Oh,  absolutely;  you  always  could  vest  any 
stock  at  any  time  if  you  felt  that  the  present  plaintiffs  were 
holding  what  they  bought  for  the  Germans. 

161  I  mean  the  fact  that  A  held  it  instead  of  B 
wouldn’t  make  any  difference  if  it  was  being  held 

for  the  Germans. 

**#*■.%***** 

Q.  Mr.  Markham,  at  recess  I  was  asking  you  a  question 
as  follows: 

Did  you  distinguish  between  any  of  the  shares  held  by 
the  present  plaintiffs,  in  the  sense  that  the  United  States 
in  the  future,  if  it  found  those  to  he  held  for  Germans, 
could  vest  some  and  not  vest  others?  A.  I  don’t  think  I 
made  such  a  distinction.  I  felt  that  any  shares  that  were 
held  for  Germans  could  be  vested. 

Q.  Even  after  your  talks  with  Mr.  Cowen?  A.  Supposing 
we  determined  that  Mr.  Vort  was  acting  for  the  Germans 
in  respect  to  purchasing  these  shares,  if  we  made  that 
finding,  we  had  two  courses:  We  could  either  use  the  alter¬ 
ative  or  both  courses.  We  could  proceed  to  take  the  pro¬ 
ceeds  that  he  paid,  or  we  could  probably  take  the  stock, 
if  we  found  he  was  buying  it  for  the  Germans — and  when 
I  say  “Germans”  I  mean  “enemy”. 

Q.  You  hadn’t  made  a  commitment  to  Mr.  Cowen  not  to 
do  that,  then,  to  take  either  one  of  those  alternatives? 

162  A.  Let  me  see  if  we  understand  what  we  mean  by 
“commitment.” 

I  told  Mr.  Cowen  I  had  decided — that  I  had  not  decided 
— it  was  more  or  less  negative  action — on  the  evidence  we 
had,  and  the  investigation  we  made,  that  we  would  not  take 
this  Basch  stock,  and  that  if  he  wanted  to  sell  it  he  could 
go  ahead  and  sell  it. 
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We  Lad  determined  that — well,  there  was  no  determina¬ 
tion  made  that  would  prevent  them  from  selling  it  and 
that — I  am  not  so  sure  I  said  this  to  Mr.  Cowen,  or  to 
Mr.  Roe,  or  to  the  stall — in  consideration  of  the  problem 
I  knew  that  if  information  developed  later  that  we  had 
the  money,  that  we  could  go  and  get  the  money,  and  my 
impression  is  one  of  the  questions  was,  was  this  an  ade¬ 
quate  price,  so  that  we  weren’t  losing  out  on  the  deal — or 
the  Government  wasn’t  losing  out. 

You  understand  we  always  anticipated  that  we  would 
never  really  know  the  situation  until  we  had  finally  closed 
the  case;  any  case  that  was  still  being  investigated  was 
being  investigated. 

***•*•••*• 

163  Q.  Well,  now,  let  me  put  it  in  a  slightly  different 
form,  if  I  may. 

Did  you  ever  tell  Mr.  Ward,  for  example,  one  of  the 
sellers,  that  if  he  did  not  sell  you  would  vest?  A.  I  never 
told  Mr.  Ward  that. 

The  Court:  I  didn’t  understand. 

The  Witness:  I  never  told  Mr.  Ward  that. 

I  have  recollection  of  only  one  conversation  with  Mr. 
Ward,  and  that  was  in  respect  to  Thorer  &  Hollender. 

I  will  say  I  never  talked  to  Ward  about  Basch. 

By  Mr.  Wieferich: 

Q.  Let  me  ask  you  that  same  question  as  to  the  other 
sellers:  Mr.  Koch,  Mr.  Stevenson  and  Mr.  Lancaster.  A. 
I  never  saw  Mr.  Koch;  I  might  have  seen  Lancaster, 
although  I  am  not  sure  of  that.  Who  was  the  other? 

Q.  Mr.  Lancaster.  A.  My  recollection  is  I  never  saw  him. 
Q.  Stevenson?  A.  I  met  Stevenson  as  a  lawyer,  in  New 
York.  I  am  not  sure  whether  I  ever  saw’  him — I  might 
have  talked  to  him  over  the  phone. 

Q.  My  question  is  w’hether  you  told  any  of  the 

164  stockholders  in  Herman  Basch  &  Company,  or 
Althor,  at  that  time,  if  they  did  not  sell  you  would 

vest  their  shares.  A.  I  never  told  them. 
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Q.  Did  you  tell  that  to  Mr.  Co  wen?  A.  I  don’t  remember. 
The  Court:  I  beg  pardon? 

The  Witness:  I  do  not  remember — I  can’t  say;  I  have 
no  present  recollection  of  telling  him  or  not  telling  him. 

By  Mr.  Wieferich: 

Q.  Do  you  recall,  Mr.  Markham,  in  1945,  this  Herman 
Basch  &  Company  matter  came  up  again  in  your  office? 
A.  Will  you  tell  me — I  mean  it  was  more  or  less  up  and 
down  and  up  and  down;  I  mean  I  don’t  know  whether  it 
was  1945  or  1946  or  1944. 

Q.  Is  it  your  recollection  that  it  was  continuously  in  your 
office  from  1943,  say,  through  1945?  A.  I  wouldn’t  be  sur¬ 
prised  if  that  were  true. 

*#***•*•*• 

167  Mr.  Berger:  May  I  object,  Your  Honor,  on  the 
ground  that  any  testimony  with  respect  to  a  con¬ 
spiracy  in  Thorer  &  Hollender  is  a  separate  conspiracy, 
which  is  prejudicial. 

The  Court:  Well,  I  cannot  tell  yet  whether  these  are 
separate  conspiracies  or  whether  they  may  be  found  to  be 
connected  by  testimony,  so  for  the  present  I  will  overrule 
the  objection. 

**#**##*## 

168  The  Court:  He  said  what? 

The  Witness:  He  bought  this  stock,  but  he  did 
say  that  if  the  war  was  over  he  would  give  it  back  to  the 
Germans,  and  that  there  was  kind  of  an  understanding  that 
he  would  give  it  back  to  the  Germans,  although  he  denied 
he  bought  it  for  the  Germans. 

I  mean  he  was  trying  to  make  a  distinction  in  buying  it 
themselves  and  having  the  legal  title  to  it,  but  pointing 
out,  yes,  he  intended  to  give  it  back  to  the  Germans,  and 
he  was  attempting,  as  I  recall  it,  to  indicate  that  he  wasn’t 
obligated  to  give  it  back  to  them  but  he  was  going  to  do  it 
because  of  the  past  relations,  and  if  they  wanted  it  back 
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they  wanted  it  back  again,  and  if  he  got  the  money  back 
that  he  wouldn’t  want  it. 

By  Mr.  Wieferich : 

Q.  Is  that  the  same  George  Ward  who  was  a  stockholder 
in  Althor  or  Herman  Basch  &  Company?  A.  Althor,  what 
is  that? 

Q.  Althor,  if  I  may  refresh  the  witness’  recollec- 
169  tion,  was  the  holding  company  for  Herman  Basch 
&  Company.  A.  It  is  the  same  George  Ward  that  we 
had  in  respect  to — that  was  a  member  of  the  so-called  in¬ 
vestment  group  in  the  Basch  Company. 

Q.  Did  you  ask  Mr.  Ward  at  this  conference  if  he  was 
similarly  holding  his  shares  in  Herman  Basch  &  Company 
for  the  Germans?  A.  My  recollection  is  that  the  Basch 
Company  was  not  discussed  at  all;  that  that  wasn’t  in¬ 
volved  at  that  time. 

173  Mr.  Berger:  Your  Honor,  excuse  me,  I  will  not 
want  to  burden  the  record,  but  I  want  to  be  sure  I 

understand  Your  Honor.  I  would  like  to  ask  leave  to  have 
a  standing  objection. 

The  Court:  You  mean  all  evidence  of  another  con¬ 
spiracy? 

Mr.  Berger:  I  notice  this  letter  of  April  13,  Your  Honor, 
is  in  regard  to  Thorer  &  Hollender ;  it  says  on  its  face,  and 
I  will  just  ask  you  to  regard  that  as  a  standing  objection, 
and  I  understand  you  are  giving  me  the  privilege  of  re¬ 
newing  it  later  on. 

The  Court:  That  is  an  objection  to  all  evidence  of  an¬ 
other  conspiracy?  Is  that  what  it  is? 

Mr.  Berger :  That  is  right. 

The  Court:  Very  well. 

*•#•••#*** 

174  Q.  Was  it  your  practice,  as  either  Deputy  or  Di¬ 
rector  of  the  Office  of  Alien  Property,  Mr.  Mark- 
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ham,  to  hold  meetings  of  an  executive  committee?  A.  That 
is  right. 

Q.  Will  you  explain  to  the  Court  what  the  executive  com¬ 
mittee  did,  very  briefly,  what  its  function  was?  A.  The 
executive  committee  was  a  sort  of  a  Board  of  Directors,  if 
you  will,  that  made  recommendations  to  me,  that  came  up 
from  the  several  divisions;  that  the  matters  which  were 
being  processed  through  to  the  Custodian  were  discussed, 
and  the  views  of  the  executive  committee  were  given,  and 
recommendations  made. 

Q.  Were  you  a  member  of  that  committee?  A.  I  was  the 
Chairman  of  the  committee. 

#####****• 

157  Q.  Do  you  have  any  recollection  as  to  what  this 
investigation  of  the  Basch  Company  was  about  in 

158  1946?  Why  was  it  being  investigated?  A.  There 
would  be  only  one  purpose  in  investigating  it :  To  de¬ 
termine  whether  or  not  there  was  German  ownership. 

Q.  Of  what?  Of  the  shares?  A.  Or  the  proceeds — or 
the  proceeds  of  the  sale  of  stock. 

Q.  I  will  clarify  it.  Did  you  say  you  were  investigating 
both,  or  just  the  proceeds?  A.  Well,  I  was  investigating 
Basch  &  Company  for  the  purpose  of  determining  whether 
the  shareholders,  the  investment  shareholders,  as  distin¬ 
guished  from  the  management  shareholders,  were  in  facji 
held  for  German  interests,  but  since  the  shares  were  sold 
the  investigation  continued  for  the  purpose  of  determining 
whether  you  would  vest  the  proceeds  of  those  sales,  because 
presumptively  if  the  holders  held  the  shares  for  their  Ger¬ 
man  interest,  they  would  have  held  the  proceeds  for  the 
German  interest. 

Q.  Do  you  mean  that  you  didn’t  investigate  whether  the 
management  was  holding  for  the  Germans?  A.  I  don’t 
think  any  time  that  ever  arose.  As  I  understand  it  the 
management  shares  are  still  in  their  possession.  The  Gov¬ 
ernment  never  took  any  steps  to  vest  the  shares  that  were 
held  by  the  so-called  management  group.  There  were  20  or 
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30  percent  of  the  shares  of  the  company  that  were,  all  dur¬ 
ing  this  period,  held  by  the  management  group. 

Q.  It  is  those  shares  you  say  you  were  not  investi- 

189  gating?  A.  No. 

Q.  How  about  the  75  percent? 

A.  If  it  is  that — I  don’t  recall  the  percentage,  whether  it 
is  75  or  78  percent - 

Q.  Do  you  recall  whether  or  not  you  were  investigating 
the  shares  of  stock  which  had  been  sold  between  the  minor¬ 
ity  group  and  the  management  in  1943  pursuant  to  your 
conversations  with  Mr.  Cowen?  A.  That  was  the  subject 
matter  of  the  investigation  all  the  time. 

There  was  no  question,  or  at  least  I  think  everybody  was 
satisfied,  and  my  understanding  is  up  to  this  moment  that 
the  Government  was  satisfied  that  the  other  shares,  the  20 
or  30  or  25  percent,  the  management  group  still  has  it,  and 
there  was  never  any  effort  made  or  any  intention  expressed 
that  those  shares  were  owned  by  other  than  the  manage- 
ment  group  for  their  own  benefit,  and  not  for  the  benefit  of 
anybody  else. 

Q.  But  as  to  all  the  other  shares — now,  I  want  to  make  it 
clear — you  say  at  this  time  the  minutes  of  this  meeting 
show,  to  the  best  of  your  recollection,  that  you  were  investi¬ 
gating  the  stock  ownership  of  those  shares.  That  is 

190  aside  from  this  25  percent  you  just  mentioned.  A. 
We  use  the  term  loosely  when  we  say  “investigate 

the  company.  ”  We  mean  we  were  investigating  the  persons 
who  were  the  owners  of  the  stock  at  one  time,  who  subse¬ 
quently  became  the  receivers  of  the  proceeds  of  the  stock, 
and  this  purports  to  say  that  there  is  no  reason  to  hold 
Thorer  &  Hollender  up,  because  we  were  satisfied  to  go 
ahead  and  take  theirs,  regardless  of  the  outcome  on  the 
other. 

•  ••#•#*•#• 

191  Q.  Was  there  any  point  in  having  an  investigation 
in  1946,  if  you  had  already  committed  the  Office  not 

to  vest  the  shares?  A.  Oh,  of  course;  you  would  vest  the 
proceeds  of  the  shares. 
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Q.  But  the  investigation  now,  was  it  only  of  the  proceeds 
or  of  the  shares?  That  is  what  I  asked  before.  A.  Well, 
at  this  time  at  my  suggestion  they  wrote  a  letter  to  the 
Department,  to  the  agency,  telling  what  they  proposed  to 
do,  and  I  told  them  to  write  it  in  full,  which  they  did. 

So  I  knew — everybody  knew — that  the  shares  had  been 
sold  at  that  time  to  persons  who  were  considered  appro¬ 
priate  persons,  and  who  were  owners  of  some  of  the  shares 
at  that  time. 

**###*■#*#• 

193  Q.  But  weren’t  there  other  cases  like  this  one,  that 
is  wherein  you  said,  “Go  ahead  and  sell  and  we  will 
look  only  to  the  proceeds”?  A.  Now,  wait  a  minute.  I 
didn’t  say  that  I  said  “Go  ahead  and  sell.” 

Q.  Make  your  own  correction  on  that,  Mr.  Markham. 
What  did  you  say?  I  am  trying  to  find  out  just  what  you 
said  to  Mr.  Cowen.  A.  I  told  Mr.  Cowen  that  we  had  de¬ 
cided  not  to  vest — well,  I  will  put  it  another  way — we  had 
not  decided  to  vest. 

He  said  he  was  going  to  sell,  and  asked  my  views 
on  it. 

Well,  I  felt  he  could  do  what  he  wanted ;  it  was  his  prop¬ 
erty.  I  didn’t  exercise  any  jurisdiction  over  it;  the  Treas¬ 
ury  hadn’t  exercised  any  jurisdiction  over  it.  We  had  no 
position  in  the  premises,  but  I  said,  “If  you  do  it,  you  had 
better  tell  us  the  whole  story  and  write  a  letter  in  here  and 
tell  us  exactly  what  you  are  going  to  do.” 
*#**##***• 

197  Q.  Do  you  recall  that  in  connection  with  Herman 
Bascli  &  Company  Mr.  Cowen ’s  proposal  wTas  to  re¬ 
duce  the  shares  owned  by  Mr.  Ward,  Mr.  Koch,  Mr.  Mahler, 
and  the  other  51  percent  majority  stockholders  to  an 
amount  less  than  25  percent  of  the  outstanding  stock,  and 
that  that  is  what  was  done  in  February,  1943,  in  the  sale  to 
the  plaintiffs?  A.  That  was  done.  Whether  I  discussed 
that  phase  of  it  with  Mr.  Cowen,  I  can’t  recall. 
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Q.  I  wish  to  read  to  you  from  Plaintiffs’  Exhibit  6- A, 
introduced  this  morning,  part  of  a  letter  from  Mr.  Cowen  to 
Mr.  Rubin  of  the  Office  of  Alien  Property. 

Mr.  Cowen  says  the  following: 

“Each  shareholder  has  heretofore  presented  affi- 

198  davits  to  the  Treasury  Department  certifying  that 
they  own  their  shares  in  their  own  right  and  that  no 

one  else  lias  any  interest  of  any  kind  either  directly  or  in¬ 
directly  in  such  shares.  Even  though  we  know  such  to  be 
the  fact,  it  has  been  thought  that  because  of  their  former 
business  association  of  some  of  the  stockholders  with  the 
former  German  owner,  a  sale  of  a  substantial  part  of  their 
shares  would  be  looked  upon  with  favor.  While  none  of  the 
stockholders  are  desirous  of  disposing  of  their  shares,  they 
are  willing  to  place  the  interest  of  the  company  above  their 
own  personal  interest,  if  by  so  doing  the  company  is  per¬ 
mitted  to  operate  free  of  any  governmental  supervision  or 
restriction  not  common  to  all  American  corporations.” 

And  so  that  you  will  not  be  confused,  and  have  a  chance 
to  look  at  the  exhibits,  I  hand  you  Plaintiffs’  Exhibit  6-A 
and  call  your  attention  to  the  paragraph  at  the  bottom  of 
the  page. 

The  Witness:  What  is  my  question,  now? 

199  By  Mr.  Wieferich: 

Q.  I  want  you  to  refresh  your  recollection  with  that  para¬ 
graph  and  tell  me  whether  or  not  this  transaction  wasn ’t  ac¬ 
tually  put  to  you  on  the  basis  of  reducing  the  majority 
stock  below  25  percent  so  that  the  company  would  be  free 
of  Government  restrictions?  A.  That  is  what  this  says. 

Q.  What  is  your  recollection  now?  A.  I  suppose  that 
they  had  to  do  this  in  order  to  be  free,  because  if  persons 
whom  we  believe  were  acting  for  an  enemy,  owned  more 
than  25  percent  of  the  company,  we  had  a  right  and  prob¬ 
ably  would  have  placed  a  supervisor  in  that  company,  and 
if  the  ownership  was  less,  even  though  they  were  American 
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citizens  they  were  holding  it  for  others,  if  that  interest  was 
eliminated  then  there  would  be  no  situation  which  would 
give  rise  to  us  issuing  a  supervisory  order,  because  of  the 
fact  that  more  than  25  percent  of  the  company  was  owned 
by  foreigners. 

Q.  Well,  having  refreshed  your  recollection  with  that  let¬ 
ter,  isn’t  it  true  that  that  transaction  was  simply  to  avoid 
having  a  Government  supervisor  in  the  business,  and  not 
to  avert  a  vesting  of  the  shares?  A.  Well,  it  is  twofold: 
We  wouldn’t  fool  around  with  it  at  all  if  we  were  going  to 
vest  the  shares. 

Q.  That  letter  doesn’t  say  anything  at  all  about 

200  your  either  vesting  or  not  vesting  the  shares?  A. 
But  the  question  wouldn’t  arise. 

Two  questions  arise:  Shall  we  vest  it?  We  had  not  de¬ 
cided  to  vest  it. 

Now,  you  have  another  question:  Shall  we  take  supervi¬ 
sion  because  of  our  suspicion  that  these  fellows  are  agents 
for  the  enemy? 

Well,  if  they  own  less  than  25  percent  of  the  stock  it 
wouldn’t  be  within  our  purview;  it  wTould  be  outside  our 
jurisdiction  to  issue  a  supervisory  order. 

Q.  But  would  it  be  outside  your  jurisdiction  to  vest  these 
shares  thereafter?  A.  Never;  no,  we  could  vest  it.  If  we 
had  decided  to  vest  at  the  time  this  transaction  took  place, 
or  as  it  was  taking  place,  we  would  vest  it,  but  we  didn’t 
vest  it.  We  hadn’t  decided  to  vest. 

Q.  And  you  didn’t  commit  the  office  not  to  vest 

201  those  shares?  A.  Well,  the  word  “ commit”  means 
something  different  to  me  probably  than  what  it 

means  to  you. 

I  was  acting  on  my  own  responsibility,  charged  with  a 
responsibility,  and  I  decided  to  the  best  of  my  belief  on  the 
information  that  I  had  at  the  time  I  made  the  decision. 

Q.  Did  you  regard  that  as  irrevocable,  or  if  new  informa¬ 
tion  came  to  you  whereby  you  would  be  in  position  then  to 
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make  a  new  decision,  and  make  an  order  to  vest,  would  you 
have  made  suck  an  order? 

**#####*## 

A.  I  regarded  tke  vesting  of  the  shares  as  irrevocable.  I 
came  to  no  such  conclusion  in  respect  to  vesting  the 
proceeds  of  the  shares,  and  I  am  sure  that  1  satisfied  my¬ 
self  at  the  time  that  the  price  was  adequate;  in  other  words 
that  the  Government’s  position  in  respect  to  value  wasn’t 
changed. 

Q.  Were  you  ever  informed  subsequently  that  the  shares 
were  vested  which  were  transferred  in  1943?  A.  About — 
I  was  succeeded  by  Mr.  Cook,  and  he  was  in 
202  the  office,  I  don’t  know,  a  year  or  a  year  and  a  half, 
and  then  I  think — well,  I  left  in  1946,  and  they  were 
vested  when?  In  1949? 

I  was  informed  two  or  three  years  after  I  was  out  of  the 
office  that  the  stock  which  was  purchased  by  the  Manage¬ 
ment  Group,  not  the  25  percent  but  the  stock  that  the  Man¬ 
agement  Group  purchased  at  this  time,  was  vested,  and 
that  the  Government  owned  75  percent  and  left  the  25  per¬ 
cent  where  it  was  all  during  the  period. 

Q.  Who  informed  you  of  that?  A.  Oh,  gosh,  I  don’t 
know ;  I  don’t  know.  Mr.  Berger  might  have ;  somebody  in 
the  office  might  have.  I  know  that  they  were  vested — at 
least  I  was  told  they  were. 

Q.  Did  you  take  any  action  upon  receiving  that  informa¬ 
tion?  A.  Did  I  take  any  action? 

Q.  Yes.  A.  No. 

Q.  Did  you  tell  the  then  Alien  Property  Custodian  that 
you  had  committed  the  office  in  1943  not  to  vest  these 
shares?  A.  I  told  him  I  thought  be  made  a  mistake.  I 
asked  him  one  time,  and  he  told  me  he  thought  he  did. 

Q.  Did  you  ask  to  see — who  was  this?  A.  Mr.  Bazelon, 
now  Justice  Bazelon. 

•  ••*•#•••• 
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204  The  Reporter  (reading) : 

“Well,  now,  did  you  inform  the  then  Alien  Prop¬ 
erty  Custodian,  Mr.  Bazelon,  of  your  conversations  with 
Mr.  Cowen,  in  1943 — the  substance  of  those  conversations  ?” 
A.  I  did  not — well,  I  will  let  that  stand,  that’s  right,  I  did 
not. 

Q.  Do  you  have  any  writing  that  contains  the  terms  of 
your  agreement  with  Mr.  Cowen?  A.  Well,  I  had  no  agree¬ 
ment  with  Mr.  Cowen.  I  said  certain  things  to  him;  took 
certain  actions ;  I  observed  the  actions. 

Q.  I  don’t  want  to  mislead  you,  Mr.  Markham.  What 
I  refer  to  by  “agreement”  is  the  understanding  or  the,  as 
you  phrased  it  this  morning,  the  modus  vivendi  that  you 
arrived  at  with  him ;  is  there  any  writing  which  you  have,  or 
which  you  made  out  which  you  recall,  which  records  the 
terms  of  that?  A.  I  told  him  what  I  was  going  to  do.  I 
wasn’t  going  to  do  anything,  and  that’s  what  happened.  I 
didn’t  do  anything  in  respect  to  it. 

•  ••*•*•••* 

206  Q.  I  take  it  that  whatever  understanding  was 
reached  with  Mr.  Cowen  was  reached  between  you 
and  Mr.  Cowen,  wasn’t  it?  A.  No.  I  think  principally  be¬ 
tween  Mr.  Cowen  and  Mr.  Rubin  and  Mr.  Hilken  and  some 
man  over  in  the  Treasury — his  name  escapes  me  at  the  mo¬ 
ment — all  the  so-called  spade  work  was  done,  and  I  think 
eventually  after  that  had  been  discussed  I  think  Cowen 
wanted  the  confirmation  of  it  from  me,  and  probably  told 
me  about  all  these  discussions,  or  the  staff  told  me  about 
these  discussions,  and  I  gave  Cowen  a  confirmation  of  what 
he  had  understood  from  his  discussions  with  the  members 
of  the  staff. 

Q.  Well,  what  I  am  trying  to  pin  down,  Mr.  Markham,  so 
that  there  is  no  mistake  here,  is  who  told  Mr.  Cowen  that 
these  shares  were  beyond  the  vesting  powers  of  the  United 
States,  once  your  office  approved  the  transaction.  Did  you? 
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A.  I  don’t  think  anybody  ever  said  the  vesting  was  beyond 
the  powers  of  the  United  States  at  any  time. 

Q.  Well,  let  me  rephrase  that  then — that  it  would 

207  not  be  done  ?  A.  That  I  was  not  going  to  do  it ;  that 
I  would  not  do  it. 

Q.  You  told  Mr.  Cowen  that?  A.  Yes. 

Q.  Did  you  tell  Mr.  Hilken  that  you  had  told  Mr.  Cowen 
that?  A.  I  don’t  know  whether  I  told  him  I  told  Mr.  Cowen 
that  I  wasn’t  going  to  do  it,  but  I  told  Mr.  Hilken  I  wasn’t 
going  to  do  it,  and  didn’t  do  it. 

Mr.  Wieferich:  I  will  now  ask  to  have  marked  for  iden¬ 
tification  as  Defendant’s  Exhibit  6  a  letter  dated  Novem¬ 
ber  28,  1945,  addressed  to  the  Hon.  Myron  M.  Cowen,  re: 
Herman  Basch  &  Company,  bearing  the  name  James  E. 
Markham  at  the  bottom  of  the  page. 

(Thereupon  a  letter  dated  November  2S,  1945,  addressed 
to  Myron  M.  Cowen,  bearing  the  name  James  E.  Markham 
at  bottom  of  page,  was  marked  by  the  Clerk  of  the  Court 
“Defendant’s  Exhibit  No.  6  for  Identification.”) 

208  Mr.  Wieferich:  In  response  to  the  question  of 
counsel  for  the  plaintiffs  I  will  state  for  the  record 

that  this  is  a  photostat  of  a  document  produced  from  the 
files  of  the  Office  of  Alien  Property. 

I  ask  the  witness  to  examine  that  document  and  tell  me 
if  that  is  a  letter  he  wrote. 

(Counsel  hands  exhibit  to  the  witness.) 

By  Mr.  Wieferich : 

Q.  The  question  is,  did  you  write  this  letter,  Mr.  Mark¬ 
ham?  A.  I  assume  it  was  prepared  for  my  signature.  If 
I  can  see  the  copies  I  would  know  whether  I  prepared  it  or 
not.  Is  this  an  office  copy? 

Mr.  Falloon :  That  is  a  photostat. 

The  Court:  Is  that  a  photostat  of  the  original? 

Mr.  Wieferich:  The  original  went  to  Mr.  Cowen.  This 
is  a  photostat  of  the  file  copy. 
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By  Mr.  Wieferich : 

Q.  There  are  initials  at  the  top  which  perhaps  the  wit¬ 
ness  can  recognize.  Are  those  yours?  A.  No.  They  are 
my  initials,  as  a  matter  of  fact,  but  I  didn’t  write  them. 
That  is  the  “J.  E.”  is  part  of  my  initials,  but  I  presume  I 
signed  it. 

Mr.  Wieferich:  With  the  Court’s  permission,  I  have  the 
Government  file  here  and  I  will  exhibit  the  Govern- 

209  ment  file  copy  to  the  witness  and  ask  him  if  these 
will  refresh  his  recollection. 

The  Witness:  I  might  have  dictated  this  letter;  that 
looks  like  my  secretary’s — that  is  my  secretary,  but  my 
initials  at  the  top  of  the  page. 

By  Mr.  Wieferich: 

Q.  Do  you  recall  the  subject  matter  of  the  letter  at  all? 
A.  No. 

Q.  Do  you  say  no?  A.  You  mean  about  the  expanding? 
I  have  no  recollection  about  that. 

Q.  Do  you  recall  the  sentence  I  am  about  to  read  you 
now : 

“You  are  advised  that  pending  completion  of  the  investi¬ 
gation  which  this  Office  is  conducting  regarding  the  bene¬ 
ficial  ownership  of  certain  shares  of  stock  of  Herman  Basch 
&  Company,  I  would  definitely  disapprove  of  the  sale  to  the 
corporation  of  any  of  the  individually  held  shares  of  stock 
of  said  company.”  A.  What  is  your  question? 

Q.  Do  you  recall  that  there  was  such  an  investiga- 

210  tion  at  this  time?  A.  Well,  I  recall  that  we  were 
never  through  investigating. 

Q.  The  beneficial  ownership  of  shares  of  stock  of  Herman 
Basch  &  Company  in  1945?  Do  you  recall  that?  A.  What 
do  I  recall  ?  That  there  was  an  investigation  of  the  owner¬ 
ship  of  certain  shares  of  stock? 

Q.  Yes.  A.  Yes.  The  stock  that  was  held  by  this  invest¬ 
ment  group  at  the  time  that  they  took  it  from  the  Germans. 
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Q.  What  had  caused  you  between  1943,  when  you  let  it 
sell  some  shares,  and  1945,  when  you  apparently  disap¬ 
proved  of  the  sale  of  the  remainder  of  their  shares,  to 
change  your  mind  as  to  the  propriety  of  their  selling 
shares?  A.  Selling  shares  to  the  group  for  this  purpose? 

Q.  Yes.  A.  That  would — well,  I  don’t  know  why.  There 
must  have  been  some  reason.  Let  me  read  this  a  minute. 

Mr.  Wieferich :  Certainly. 

The  Witness:  Yes,  that  was  25  percent  of  these  shares 
that  the  investigation  had  never  been  completed  on.  That 
is  the  stock  that  the  management  group  held  themselves. 

By  Mr.  Wieferich : 

Q.  Do  you  mean  it  was  the  Management  Group  shares  of 
stock  that  you  wouldn’t  let  be  sold  to  the  company, 
211  the  present  plaintiffs?  A.  Well,  that  would  have  ap¬ 
plication  to  that  situation.  I  really  don’t  remember 
this  letter,  but  there  is  no  question  that  I  just  meant  what 
I  said  when  I  wrote  the  letter. 

Q.  What  I  am  trying  to  find  out  is  why  at  this  time  you 
were  investigating  the  beneficial  ownership  of  those  shares 
of  stock,  if  you  recall — if  you  don’t,  just  say  so.  A.  Well, 
vou  alwavs — there  was  never  a  time  when  an  investigation 
is  completed,  and  I  presume  that  I  wrote  this  letter,  or  the 
investigating  division  wrote  it  for  me,  or  at  least  it  was 
prepared  for  my  signature,  and  at  that  time  we  determined 
that  was  the  kind  of  a  letter  to  write.  I  have  no  recollec¬ 
tion  of  what  prompted  that  kind  of  a  letter. 

221  Q.  Do  you  know  whether  Curt  Mahler  was  buying 
or  selling  shares  in  the  1943  transaction?  A.  No,  I 
do  not.  My  impression  is  he  was — well,  I  don’t  know 
— my  impression  is  he  was  selling  but  I  am  not  sure  of  that. 

227  Q.  Let  me  read  you,  just  to  refresh  your  recollec¬ 
tion,  the  second  paragraph  of  that  letter: 
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228  “An  investigator  of  the  Alien  Property  Custo¬ 
dian’s  Office  has,  as  I  am  advised,  just  completed  his 

work  here  in  making  an  investigation  of  Herman  Basch  & 
Company,  Inc.,  one  of  the  two  companies  in  question,  and  it 
is  my  understanding  that  his  report  will  probably  go  for¬ 
ward  to  Washington  in  a  few  days.” 

Do  you  recall  that  your  investigation  was  being  completed 
after  February  19,  1943?  A.  I  don’t  recall  that  it  was  ever 
completed  in  the  sense  that  nothing  further  was  being  done 
about  it. 

Q.  Do  you  recall  if  you  had  given  your  confirmation  to 
Mr.  Cowen  by  this  time,  or  if  you  gave  it  to  him  sometime 
later,  of  the  sale  ? 

Mr.  Berger:  Which  sale? 

Mr.  Wieferich:  The  1943  sale  of  shares  from  the  ma¬ 
jority  to  the  management  group  in  Althor. 

A.  Well,  the  word  “confirmation” — I  neither  affirmed  nor 
disaffirmed  the  sale. 

I  didn’t  purport  to  stop  it  or  to  authorize  it.  I  was  told 
it  was  taking  place. 

Q.  Well,  do  you  know  if  you  told  Mr.  Cowen  that  you 
would  neither  affirm  nor  disaffirm  it,  before  it  took  place 
or  after  it  took  place?  A.  I  don’t  think  I  ever  told 

229  him  I  would  affirm  or  disaffirm  it,  except  in  so  far  as 
my  conduct  affirmed  it  or  disaffirmed  it. 

I  permitted  the  sale;  at  least  I  didn’t  interpose  an  ob¬ 
jection  to  it — that  is  probably  a  better  way  to  express  it. 
*••••••#•• 

232  Mr.  Wieferich :  Let  the  record  show  that  counsel 
stipulates  that  the  sale  which  we  have  been  discus¬ 
sing,  of  this  stock  from  the  majority  group  of  Althor  to 
the  management  group,  took  place  on  February  15,  1943. 

#••••••*•• 
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240  Redirect  examination  by  counsel  for  the  Plaintiff. 

•  •••••**•• 

243  Now,  I  have  here  a  letter  that  was  from  Mr.  Percus 
to  Mr.  Rubin,  that  was  introduced  by  the  plaintiffs 

and  dealt  with  this  matter;  it  is  Plaintiffs’  Exhibit  6-A, 
and  it  is  dated  January  30, 1943. 

You  recall,  Mr.  Markham,  testifying  Friday  that  you  ad¬ 
vised  Mr.  Cowen  to  have  the  whole  matter  submitted  in 
writing  to  the  agency,  and  in  accordance  with  that  advice 
this  letter  and  the  memorandum  attached  thereto  were  for¬ 
warded  to  your  office;  is  that  right,  Mr.  Markham? 

The  Witness:  That  is  correct. 

By  Mr.  Berger : 

Q.  Could  you  recall  today,  do  you  think,  whether  your 
conversation  with  Mr.  Cowen  took  place  somewhere  be¬ 
tween  prior  to  this  letter  of  January  30  and  the  sale  of 
February  15?  A.  Oh,  a  long  time  prior  and  for  many  con¬ 
ferences  prior  to  this  date. 

Q.  Is  it  likely  that  you  advised  Mr.  Cowen,  after  this  let¬ 
ter  was  written,  that  your  office  interposed  no  objec- 

244  tion  to  the  sale,  prior  to  February  15,  when  the  sale 
actually  took  place  ?  A.  Oh,  definitely.  That  was  the 

whole  purpose  of  the  letter. 

244 A  Q.  You  testified,  Mr.  Markham,  that  to  your  recol¬ 

lection  it  was  not  the  management  group  in  Basch 
that  was  an  object  of  investigation,  or  subject  of  suspicion, 
but  the  Investment  Group. 

Would  you  change  that  testimony  in  light  of  the  fact  that 
24  percent  of  the  shares  held  by  the  Management  Group 
were  subject  to  the  repurchase  option?  A.  You  say  I  was 
confused?  I  am  not  able  to  and  I  don’t  remember  whether 
my  then  attention  was  attracted  to  25  percent  or  24 
244B  percent — it  was  more:  Who  are  these  people?  Who 
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is  buying  it?  Who  is  selling  it?  What  objection  have 
I  got  to  these  people  buying?  If  I  have,  say  so.  If  I 
haven’t,  also  say  so.  I  have  no  recollection  of  my  attention 
being  directed  to  stock  on  which  there  was  an  option  and  to 
stock  on  which  there  wasn’t  an  option.  I  didn’t  make  that 
distinction.  I  don’t  know  w’hether  that  distinction  was 
brought  to  my  attention. 

All  I  knew  was  that  the  people  who  were  involved  in  the 
Thorer  &  Hollender  case  were  getting  out  of  this  thing  and 
Vort  was  staying  in. 

Q.  Are  you  referring  to  the  fact  that  some  of  the  people 
who  were  in  the  Investment  Group  wrere  likewise  share¬ 
holders  in  Thorer  &  Hollender?  A.  That  is  right. 

##•#*#*#** 

245  Q.  I  show  you  Defendant’s  Exhibit  6,  a  letter  pur¬ 
porting  to  be  addressed  by  yourself  to  Mr.  Cowen, 
under  date  of  November  28,  1945. 

I  believe  that  letter  advises  Mr.  Cowen  that  there  should 
be  no  change  made  in  the  corporate  structure,  and  that 
there  should  be  no  acquisition  of  stock  by  the  corporation ; 
is  that  right,  sir?  A.  That  is  what  the  letter  purports  to 
say. 

Q.  Did  you  intend,  by  waiting  that  letter,  to  foreclose 
the  purchase  of  stock  of  one  shareholder  by  another  share¬ 
holder?  A.  It  doesn’t  say  it  here. 

Q.  You  have  no  independent  recollection?  A.  It  does 
not  say  that  is  what  I  intended  to  do.  I  have  no  recol¬ 
lection. 

•  •••••**•• 

247  Paul  W.  Vort,  one  of  the  plaintiffs,  having  been 
previously  duly  sworn  by  the  Clerk  of  the  Court,  as¬ 
sumed  the  witness  stand  and  testified  further  as  follows : 
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248  Direct  Examination 

By  Counsel  for  the  Plaintiff 
By  Mr.  Berger: 

Q.  Were  the  moneys  represented  by  that  check  your 
moneys  or  the  moneys  of  the  German  vendors,  Mr.  Vort? 
A.  The  check  for  the  1939  transaction? 

Q.  Yes.  A.  It  was  my  money. 

Q.  Can  you  explain  where  you  got  those  moneys?  A. 
Well,  my  only  place  of  employment  since  1917  was  Herman 
Basch  &  Company.  That  was  the  only  place  I  could  earn 
my  money  was  with  Herman  Basch  &  Company,  and  it  was 
credited  to  my  account  from  profit-sharing  contracts  which 
were  in  existence  in  1932. 

•  •••••#••• 

253  Q.  State  whether  or  not,  Mr.  Vort,  it  was  your 
practice  to  leave  any  moneys  due  and  owing  to  you 

by  the  company  on  deposit  with  the  company?  A.  Yes. 

Q.  How  long  had  that  practice  existed?  A.  Well,  since 
the  time  my  percentage  profit  bonus  was  given  to  me,  in 
addition  to  my  regular  drawing  salary,  and  that  goes  back 
to  1932 — the  first  year  was  1933;  the  contract  was  signed 
in  1932  but  I  received  my  first  percentage  bonus  from  1933 
on,  and  then  I  left  them  on  deposit  with  interest.  The  firm 
would  pay  us  the  interest  because  originally  they  needed 
funds,  or  they  could  use  them,  and  we  left  them  there  and 
got  interest  on  them. 

«*•••###•• 

254  Q.  Will  you  tell  us  how  much  money  you  had  on 
deposit  on  December  31,  1938,  with  the  company? 

A.  The  deposit  was  seventeen  thousand — 

The  Court :  I  will  strike  out  the  answer.  He  is  evidently 
reading  from  the  paper. 

255  By  Mr.  Berger: 

Q.  About  how’  much  did  you  have  on  deposit  at  that 
time?  A.  Approximately  $18,000. 
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Q.  Would  you  tell  us  how  those  moneys  had  been  gath¬ 
ered  together,  and  what  they  were  comprised  of?  A. 
Chiefly  of  deposits  left,  due  to  the  present  bonus  of  my 
contracts  that  were  in  existence  since  1932. 

Q.  Do  you  mean  you  had  a  contract  which  allowed  you 
a  percentage  as  a  bonus?  A.  Over  and  above  my  drawing 
salary. 

Q.  And  w'hat  w^as  it  a  percentage  of?  A.  It  was  10  per¬ 
cent  in  money ;  that  is  of  the  earnings  of  the  company. 

Q.  Were  there  any  additional  bonuses  besides  that  so- 
called  percentage  bonus?  A.  There  were.  The  first  bonus 
I  got,  in  addition,  winch  w^e  called  the  special  bonus. 

Q.  Howr  much  did  that  amount  to  in  1938?  A.  In  1938 
it  was  $7,500. 

In  1936  it  was  $5,000. 

Mr.  Falloon:  I  object  to  that  as  not  responsive. 

The  Witness :  And  then  in  1937  there  was  another  bonus. 

By  Mr.  Berger : 

Q.  There  wrere  tw*o  types  of  bonuses  then :  One  a 
256  bonus  under  the  contract  called  a  percentage?  A. 

Correct. 

Q.  And  the  second  a  so-called  special  bonus?  A.  Correct. 

Q.  When  did  that  so-called  special  bonus  begin?  A.  The 
first  special  bonus  I  believe  began  in  1936. 

Q.  Do  you  remember  how  much  it  was?  A.  It  was  $5,000 
for  me  and  it  was  $5,000  for  Fred  Basch,  and  I  believe 
Dr.  Nauen ’s  share  in  there  w^as  $1,600. 

Q.  So  as  to  avoid  cluttering  up  the  record,  Mr.  Yort, 
state  wfliether  or  not  Mr.  Fred  Basch  was  in  the  habit  of 
leaving  his  moneys  on  deposit  with  the  company?  A.  Yes, 
the  same  as  I. 

Q.  And  wThat  was  the  practice  of  Mr.  Ernest  Nauen?  A. 
Exactly  that. 

Q.  I  believe  you  stated  that  in  1935  you  and  Fred  Basch 
received  a  bonus  of  $5,000,  and  that  Mr.  Nauen  received  a 
bonus  of  $1,500.  A.  No,  I  think  it  wras  five  and  five  in  1936, 
if  I  remember,  and  $1,600  for  Dr.  Nauen,  if  I  recall. 
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Q.  Do  you  recall  what  special  bonus  you  received  in  1937  ? 
A.  In  1937  there  was  a  difference  of  opinion  there  about  the 
bonus,  but  we  did  receive  $4,000  each. 

Dr.  Nauen  got  $4,000;  Ernest  Nauen  and  Fred 

257  Basch  and  myself  we  each  received  $4,000  as  a  special 
bonus  above  the  percentage  bonus. 

Q.  Was  the  equalization  of  the  bonus  satisfactory  to  you 
and  Fred  Basch?  A.  No,  they  were  not.  We  thought  they 
were  out  of  line  completely  by  prior  records. 

Dr.  Nauen  then  was  only  assistant  to  Fred  Basch,  and  it 

all  came  about  by  some  misunderstanding  with  Fred  Basch. 

*•#••*##«• 

Q.  You  have  testified  that  your  contract  permitted  you 
to  collect  a  bonus  which  wras  to  be  based  on  a  percentage 
of  the  earnings?  A.  Yes,  sir. 

Q.  When  did  the  Basch  Company  normally  esti- 

258  mate  that  percentage  bonus?  A.  We  had  to  esti¬ 
mate  around  the  early  part  of  December,  because  we 

had  to  ascertain  w'hat  the  bonus  would  be  for  the  em¬ 
ployees,  and  the  overhead,  and  the  trade  bonuses.  There 
is  such  a  thine:  known  as  a  trade  bonus. 

o 

Each  Christmas,  prior  to  Christmas,  w*e  get  that  up  and 
wre  usually  pay  that  a  week  or  ten  days  prior  to  Christmas, 
and  we  estimate  it  around  the  beginning  of  December. 

Q.  Was  that  a  general  practice?  A.  Always  was. 

Mr.  Berger:  At  the  close  of  the  Percus  deposition,  Your 
Honor,  counsel  for  the  Government  and  myself  asked  Mr. 
Percus  to  supply  additional  information  by  w*av  of  a  letter 
wiiich  w'ould  be  attached  to  the  deposition,  in  lieu  of  his 
testimony. 

I  only  received  a  copy  of  that  letter  dated  October  28, 
1950,  addressed  to  your  office,  Mr.  Wieferich;  do  you  have 
the  original? 

“It  wTas  understood  I  would  furnish  you  with  the  supple¬ 
mental  data  supporting  my  deposition.” 

Mr.  Wieferich:  I  don’t  recognize  it,  Your  Honor,  but  I 
have  no  doubt  that  w’e  have  the  original. 
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259  Mr.  Berger:  I  am  going  to  offer  that  into  evi¬ 
dence. 

I  ask  that  a  letter  addressed  to  the  Office  of  Alien  Prop¬ 
erty  by  Philip  M.  Percus,  under  date  of  April  28,  1950,  be 
marked  for  Identification  as  Plaintiff’s  Exhibit  8,  and  I 
direct  the  attention  of  the  Court  to  the  opening  sentence 
which  is:  “It  was  understood  that  I  would  furnish  you.” 

The  Court:  Now,  you  offered  it  for  identification.  Are 
you  offering  it  in  evidence? 

Mr.  Berger:  Yes,  Your  Honor.  May  I  offer  it? 

The  Court:  You  could  not  read  it  to  me  unless  you  offered 
it  in  evidence. 

Mr.  Berger:  Very  good,  sir.  May  I  offer  Plaintiff’s  Ex¬ 
hibit  8  in  evidence? 

Mr.  Wieferich:  Now,  Your  Honor,  I  want  to  point  out 
that  of  course  on  that  statement,  what  is  in  there,  there 
has  been  no  cross-examination. 

I  have  no  objection  to  its  admissibility,  if  Mr.  Percus 
is  going  to  take  the  stand,  in  the  course  of  this 

260  trial.  If  he  is  not,  of  course  I  have  an  objection. 

Mr.  Wieferich:  There  is  an  objection  to  the  admission 
of  this  letter. 

261  The  Court:  I  didn’t  understand  it. 

Mr.  Wieferich:  The  objection  is  simply  this:  We 
told  Mr.  Percus  to  write  that  letter  for  discovery  purposes. 
We  wanted  to  find  out  a  lot  of  the  facts  that  are  in  there, 
but  we  certainly  don’t  intend  to  be  bound  by  what  he  wrote 
us  and  we  didn’t  cross-examine  him  on  it,  and  we  want  him 
to  take  the  stand,  if  that  is  going  in,  so  that  we  can  cross- 
examine  him  on  it. 

Mr.  Berger:  I  think  the  Government  is  estopped.  They 
misled  me.  We  could  have  continued  the  deposition.  They 
well  know  I  can’t  subpoena  Mr.  Percus. 

The  Court:  Counsel,  I  cannot  recognize  agreements  be¬ 
tween  counsel,  where  there  is  any  difference  between  coun- 
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sel  as  to  what  the  agreements  were,  unless  those  agree¬ 
ments  "were  in  writing. 

Mr.  Wieferich:  Your  Honor,  I  don’t  think  Mr.  Berger 
understands.  There  was  no  agreement  that  we  would  use 
the  deposition  instead  of  Mr.  Percus.  We  haven’t  agreed 
to  that  on  any  deposition,  Your  Honor,  except  Mr.  Ward, 
who  was  specifically  excused  by  permission  of  the  court. 
The  Court:  Well,  I  will  not  admit  this  for  the  present. 

265  Mr.  Berger:  Yes.  Let  the  record  show  that  the 
witness  is  looking  at  page  57  of  the  general  ledger 

from  January,  1937  to  1938,  of  Herman  Basch  &  Company, 
Inc.,  and  I  am  asking  the  witness  to  read  the  entries  for  the 
year  193S,  beginning  with  January  1. 

The  Witness :  On  January  1  the  balance  shown  is  a  credit 
to  my  account  of  $11,737.09. 

On  October  25  my  account  was  credited  with  $1,000, 
which  was  the  first  payment  credit  to  me  due  to — 

Mr.  Falloon:  I  object  to  an  explanation,  if  he  is  reading. 
The  Court.:  Yes,  just  read  them  now. 

The  Witness:  December  15  there  was  another  credit  to 
my  account  of  $2,000. 

On  December  31  there  is  a  credit  for  interest  on  my  ac¬ 
count  of  $520.28. 

266  On  December  31  there  is  a  credit  of  $7,500  to  my 
account. 

Further  on  December  31  there  was  another  percent  bonus 
credit  of  $7,496.07. 

Against  that  there  were  payments — in  other  words,  the 
amounts  I  just  referred  to  accumulate  with  the  original  bal¬ 
ance  $30,253.44,  against  which  I  drew  : 

On  February  23, 193S,  a  first  payment  of  $500. 

Then  I  drew  on  April  11  $1,000. 

On  June  14  I  took  $237.09. 

On  September  2  my  account  was  charged  with  $125. 

On  September  30  personal  telegrams  $6.43. 
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Then  I  was  charged  on  October  31  with  $140. 

On  November  22,  $500. 

On  December  20  I  took  $2,000. 

On  December  20  another  check  for  $500. 

On  December  30  I  took  that  bonus  of  $7,500. 

That  amounted  in  total  to  $12,508.52,  which  left  a  credit 
to  my  account  at  the  end  of  1938  of  $17,744.92. 

By  Mr.  Berger: 

Q.  Would  you  explain,  what  did  the  $2,000  entry  repre¬ 
sent  ?  A.  The  $2,000  entry  that  was  credited  to  my  account 
was  a  partial  settlement  of  the  prior  year’s  bonus,  when  we 
received  the  $4,000 ;  this  $2,000  and  another  $1,000  made  the 
$7,000  all  told. 

267  Q.  Could  you  likewise  explain  what  was  the  $1,000 
entry  that  you  read?  A.  That  was  the  other  amount. 

It  was  $3,000  all  told.  It  was  $2,000  I  just  explained  and 
$1,000  was  the  original  payment  paid  me  on  October  25, 
part  of  the  $3,000. 

268  Q.  October  25  of  what  year  ?  A.  1938. 

Q.  Did  you  receive  any  other  special  bonus  in  that 
year?  A.  Yes.  I  received  $7,500  for  that  current  year 
1938. 

Q.  There  was  an  item  of  seventy-four  hundred  odd  dol¬ 
lars  ;  what  did  that  represent?  A.  The  $7,496  was  the  usual 
procedure;  it  was  credited  to  my  account  with  relation  to 
my  contract  which  called  for  the  10  percent  of  the  profits 
that  I  earned,  in  addition  to  my  drawing,  and  that  was  the 
credit  to  my  account  for  that  item,  as  done  in  previous 
years. 

•  •••••«••• 

Mr.  Berger :  Let  the  record  show  that  the  bonus  payable 
account  of  Fred  Basch  is  page  61  of  the  general  ledger  for 
January,  1937  to  December,  1938. 
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By  Mr.  Berger: 

Q.  Will  you  be  kind  enough  to  read  into  the  rec- 

269  ord  the  1938  account?  A.  Yes.  On  January  2, 1938, 
the  opening  balance  for  Fred  Basch  was  $9,978.75. 

He  received  the  bonus  on  October  25,  the  adjustment  of 

$1,000. 

On  December  15  he  was  credited  with  $2,000. 

On  December  31  his  interest  on  his  account  for  that  fiscal 
year  amounted  to  $417.92. 

He  received  a  bonus  on  December  31  of  $7,500,  as  I  did. 
On  December  31  again  he  was  credited  with  $7,496.08, 
which  gave  him  a  total  credit  of  $28,393.75,  against  which 
he  only  drew : 

On  April  4  he  took  $1,000  against  that  account. 

On  May  10  his  account  was  charged  with  $400. 

On  August  IS  he  was  charged  with  $500. 

On  October  11  he  took  $2,000. 

On  December  20  he  took  $2,000. 

On  December  27  he  only  drew  $4,000  against  his  account. 
The  total  withdrawals  amounted  to  $9,900. 

Subtracted  from  his  total  credits  it  would  give  him  an 
open  balance  for  the  year  1939  amounting  to  $18,493.75. 

270  Q.  Will  you  be  kind  enough  to  turn  to  the  bonus 
payable  account  of  Ernest  Nauen?  A.  Yes. 

Mr.  Berger:  Let  the  record  show  that  that  is  recorded 
at  page  66  of  the  general  ledger  of  Herman  Basch  &  Com¬ 
pany  from  January,  1937,  to  December,  1938. 

A.  The  opening  balance  for  Ernest  Nauen  on  January  1 
was  $6,862.42. 

On  December  31  he  was  credited  with  $6,000. 

On  December  31  he  was  credited  with  $3,176.08,  which 
gave  him  a  total  credit  of  $16,038.50  against  which  he  drew 
on  January  31,  $5,000. 

On  June  30  he  drew  $1,100. 
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And  on  December  27  he  drew  $762.42,  giving  him 
271  total  withdrawals  of  $6,862.42,  or  a  total  credit  to 
his  balance  of  $9,176.08. 

Q.  Now,  Mr.  Vort,  if  I  understood  you  correctly,  both 
Mr.  Basch  and  yourself  received  $1,000  in  October,  1938? 
A.  Yes. 

Q.  Both  Mr.  Fred  Basch  and  yourself  received  $2,000  on 
December  14  or  15,  1938?  A.  That  is  correct. 

Q.  And  both  Mr.  Basch  and  yourself  received  $7,500  as 
a  so-called  special  bonus  at  the  end  of  the  year?  A.  Yes, 
sir. 

Q.  That  makes  for  that  year  a  total  of  $10,500  in  all, 
and-  as  I  recall  you  testified  that  you  received  a  bonus  of 
only  $4,000,  and  Mr.  Basch  received  $4,000,  and  Mr.  Nauen 
received  $4,000  in  1937  ?  A.  That  is  correct. 

273  (Thereupon  a  letter  dated  January  8,  1938,  ad¬ 
dressed  to  “Leiber  Fred”  and  signed  by  Schoenburg 
(in  German)  to  which  translation  is  attached,  was  marked 
by  the  Clerk  of  the  Court  “Plaintiff’s  Exhibit  No.  10  for 
Identification.”) 

By  Mr.  Berger : 

Q.  Have  you  seen  this  letter  before,  Mr.  Vort?  A.  Yes. 
I  found  this  letter  after  Fred  Basch  passed  away,  being 
executor  of  the  estate.  I  found  this  among  his  effects.  I 
never  knew  it  existed.  That  was  after  1943,  sometime  after 
he  died. 

Q.  Are  you  the  Paul  that  is  referred  to  in  that  letter? 
A.  Yes. 

Q.  That  letter  appears  to  refer  to  some  controversy 
about  bonuses. 

Tell  us  in  your  own  language  what  was  that  controversy 
about?  A.  Well,  as  I  started  to  say,  Fred  Basch  suggested 
that  Dr.  Nauen  get  a  bigger  special  bonus  than  he  had  in 
the  previous  year,  the  year  in  which  I  received  $5,000  and 
Fred  Basch  received  $5,000  and  Dr.  Nauen  received  $1,600. 
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And  it  must  have  been  misunderstood,  because  the  result 
of  that  conversation  caused  them  to  issue  a  bonus  to  each 
of  us  for  $4,000,  whereas  the  earnings  of  the  corn- 

274  panv  were  higher  in  1937  than  they  were  in  1936. 

The  general  effect  was  that  we  were  to  get  less, 
because  they  took  what  they  wanted  to  give  and  divided  it 
into  three  parts  equal.  That  was  the  misunderstanding. 

Then  we  argued  about  that  and  protested  against  it,  and 
this  kept  brewing  from  this  time  early  in  January,  when 
this  letter  was  dated  until  sometime  in  October,  when  we 
received  the  first  $1,000  credit. 

We  could  take  $1,000  right  away,  if  we  wanted  to,  but 
thev  evidentlv  figured  the  business  would  have  more  monev 
in  December,  would  be  unusually  flush  in  cash — the  season 
was  over  for  the  furriers  and  we  could  take  the  other  two 
thousand  then. 

Therefore  the  $2,000  was  permitted  to  be  interest-bearing 
but  not  the  $1,000  because  that  was  available  to  us  right 
away,  had  we  wanted  to  take  it. 

Q.  Mr.  Vort,  what  did  that  $3,000  represent?  Was  that 
1938  bonus  or —  A.  No.  The  3,000  represents  an  adjust¬ 
ment  of  the  1937  account. 

Q.  As  those  1937  special  bonuses  were  adjusted  how  did 
they  stand?  Mr.  Nauen,  I  believe,  had  $4,000?  A.  Yes. 

Q.  And  you  had —  A.  And  Mr.  Nauen ’s  was  not 

275  adjusted;  his  was  left  at  four,  and  we  had  seven 
thousand  all  told,  that  is  I  had  seven  thousand  all 

told  and  so  did  Fred  have  seven  thousand. 

•  •••••##•  # 

Q.  Did  you  pay  income  tax  on  these  bonuses  in 

276  1938?  A.  Yes. 

Q.  Do  you  know  whether  or  not  Fred  Basch  em¬ 
ployed  his  deposits  with  the  company  to  pay  for  the  shares 
of  Althor  that  he  purchased?  A.  Yes,  sir. 

Q.  Did  he  use  those  moneys?  A.  Yes,  sir. 
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Q.  You  have  testified  that  Fred,  Ernest  and  yourself 
bought  50  shares,  50  shares  and  25  shares  respectively  free 
and  clear,  is  that  right  ?  A.  I  did. 

Q.  Did  you  employ  part  of  your  deposits  which  you  have 
described  to  buy  your  50  free  shares?  A.  Yes,  I  did. 

Q.  Were  those  shares  vested?  A.  No. 

Q.  Did  you  employ  part  of  the  deposits  you  read  to  us 
from  the  ledger  to  pay  for  the  shares  subject  to  option? 

A.  Yes. 

Q.  Were  the  optioned  shares  vested?  A.  Yes,  sir. 

Q.  Did  the  moneys  come  from  the  same  source  or  differ¬ 
ent  sources?  A.  Yes,  they  did. 

277  Q.  Yes,  they  did  what?  A.  They  did  come  from 
the  same  source,  from  the  same  ledger;  from  the 

same  account. 

Q.  Did  you  know  at  the  time  the  source  of  the  funds  that 
Mr.  Ward  employed  to  purchase  his  shares?  A.  No. 

Q.  Did  you  know  the  source  of  the  funds  employed  by  Mr. 

Koch  to  purchase  his  shares?  A.  I  do  know  that  at  the 
Trenton  meeting  in  1939,  in  February,  that  Mr.  Schoenburg, 
before  we  bought  the  stock,  asked  me  to  give  him  a  check 
for  services  that  he  rendered,  $2,500.  I  think  he  wanted  me 
to  give  him  five  and  I  showed  some  opposition  at  the  time, 
and  I  said,  “For  what?”  And  he  said  for  services. 

Q.  Was  a  check  for  $2,500  issued  to  Mr.  Koch?  A.  Yes. 

Q.  Do  you  recall  whether  Koch  served  as  a  director  of 
the  Basch  Company  in  1939?  A.  Yes.  He  was  one  of  six 
directors. 

Q.  Did  you,  upon  my  request,  examine  the  minutes  of 
directors  meetings,  and  other  records,  to  find  out  whether 
Mr.  Koch  collected  directors’  fees  at  the  end  of  the  year? 

A.  I  did  look  it  up  in  Mr.  Falloon’s  office  where  the  books 
were. 

Q.  And  what  did  you  find?  A.  I  found  he  did  not  re¬ 
ceive  directors’  fees  in  1939. 

278  Q.  At  the  end  of  1939?  A.  He  did  not. 

i 
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Q.  At  the  end  of  1939?  A.  He  did  not  at  the  end 
of  1939.  He  was  the  only  one  who  did  not  receive  directors’ 
fees. 

Q.  What  was  the  heart  of  the  Basch  Company  business? 
A.  It  was  a  cheap  asset.  The  heart  of  the  business  is  the 
“know-how”  of  the  business,  and  the  method  and  ability 
to  dress  and  process  fur  skins. 

Q.  In  February,  1939,  who  had  the  know-how?  A.  Fred 
Basch  chiefly,  over  at  the  factory. 

Q.  Did  any  member  of  the  investment  group,  the  so- 
called  51  percent  group,  have  any  know-how?  A.  No,  not 
at  all. 

Q.  Had  they  participated  in  running  the  business?  A. 
No,  not  much  at  all. 

Q.  To  whom  at  this  time  was  the  factory  management 
confided?  A.  Dr.  Nauen  was  an  assistant  to  Fred  Basch. 

Q.  Who  was  running  the  sales  and  financial  end  of  the 
business  at  this  time?  A.  I  was. 

Q.  IVhat  were  your  relations  in  general  with  the  Thorer 
partners,  Paul  Hollender,  Herbert  Schoenburg  and 
279  Rudolph  Sack  from  1933  until  February,  1939?  A. 

Well,  as  far  as  Mr.  Hollender  was  concerned  I  don’t 
think  I  saw  him  more  than  five  or  six  times  in  all  those 
years;  then  I  met  him  at  the  customers’  place  at  Thorer 
&  Hollender.  Once  I  met  him  at  a  meeting,  which  showed 
some  slides  depicting  the  raising  of  Persian  lambs  made  in 
Africa.  Then  he  came  to  one  of  the  meetings  with  the 
slides  and  showed  them. 

As  far  as  Mr.  Schoenburg  is  concerned,  he  came  about 
once  a  year,  I  would  say ;  sometimes  he  would  skip  a  year ; 
and  he  stayed  for  a  short  time. 

Mr.  Sack  would  come  over  and  stay  a  little  longer  than 
Mr.  Schoenburg.  He  was  the  younger  of  the  two. 

Q.  What  did  they  usually  consult  you  about  ?  A.  As  far 
as  I  was  concerned  we  spoke  about  finances ;  union  negotia¬ 
tions — 


153 


Q.  Finances  of  what?  A.  Of  the  business,  of  the  run¬ 
ning  of  the  business ;  outstanding  accounts ;  any  claims  that 
we  had  adjusted  with  the  trade. 

Q,  Claims  against  the  company?  A.  Yes,  damages  to 
merchandise;  the  borrowings  and  the  discounts  with  banks; 
all  financial  matters,  and  also  advertising. 

We  would  discuss  ideas  that  we  advertised  nationally, 
and  what  we  should  spend,  the  percentage  of  our 
2S0  sales,  what  was  the  fair  amount,  and  things  of  that 
nature. 

Q.  Do  you  recall  whether  they  had  any  technical  consulta¬ 
tions  with  Fred  Basch  as  to  dyeing?  A.  I  would  suppose 
they  did  have  some,  yes. 

Q.  As  far  as  your  own  affairs  are  concerned  did  the 
Thorer  partners  consult  you  about  anything  else  other 
than  the  financial,  sales  and  technical  aspects  of  the  busi¬ 
ness?  A.  No,  they  never  confided  anything  to  me. 

Q.  Did  they  consult  you  about  their  personal  affairs?  A. 
Never. 

Q.  Did  they  ask  you  whether  they  should  sell  their  stock 
in  one  way  or  another  way?  A.  Never. 

Q.  I  have  asked  you  to  go  through  the  exhibits,  of  which 
there  are  about  one  thousand  filed  by  the  Government  in 
this  case,  comprising  largely  letters  by  and  to  Hollender, 
George  Ward,  Theodore  Koch,  Curt  Mahler,  and  occasion¬ 
ally  letters  by  you  to  Schoenburg,  Otto  Nauen,  James  Stev¬ 
enson  and  Philip  Percus.  Have  you  looked  at  those  letters  ? 
A.  I  did,  beginning  with  April  of  this  year,  when  those 
letters  were  made  available  to  me ;  I  looked  at  them. 

Q.  Can  you  tell  me  whether  or  not  you  received  copies 
of  those  letters?  A.  No,  I  didn’t. 

Q.  Were  any  letters  written  to  you  by  those  gentle- 
281  men  that  were  not  introduced  that  you  have,  bearing 
on  any  matters  other  than  strictly  company  matters? 
A.  The  only  letters  I  received  were  those  which  related  to 
the  running  of  the  business,  and  nothing  else. 
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Q.  At  the  end  of  1939?  A.  He  did  not  at  the  end 
of  1939.  He  was  the  only  one  who  did  not  receive  directors’ 
fees. 

Q.  What  was  the  heart  of  the  Basch  Company  business? 
A.  It  was  a  cheap  asset.  The  heart  of  the  business  is  the 
“know-how”  of  the  business,  and  the  method  and  ability 
to  dress  and  process  fur  skins. 

Q.  In  February,  1939,  who  had  the  know-how?  A.  Fred 
Basch  chiefly,  over  at  the  factory. 

Q.  Did  any  member  of  the  investment  group,  the  so- 
called  51  percent  group,  have  any  know-how?  A.  Xo,  not 
at  all. 

Q.  Had  they  participated  in  running  the  business?  A. 
Xo,  not  much  at  all. 

Q.  To  whom  at  this  time  was  the  factory  management 
confided?  A.  Dr.  Xauen  was  an  assistant  to  Fred  Basch. 

Q.  Who  was  running  the  sales  and  financial  end  of  the 
business  at  this  time?  A.  I  was. 

Q.  What  were  your  relations  in  general  with  the  Thorer 
partners,  Paul  Hollender,  Herbert  Schoenburg  and 
279  Rudolph  Sack  from  1933  until  February,  1939?  A. 

Well,  as  far  as  Mr.  Hollender  was  concerned  I  don’t 
think  I  saw  him  more  than  five  or  six  times  in  all  those 
years;  then  I  met  him  at  the  customers’  place  at  Thorer 
&  Hollender.  Once  I  met  him  at  a  meeting,  which  showed 
some  slides  depicting  the  raising  of  Persian  lambs  made  in 
Africa.  Then  he  came  to  one  of  the  meetings  with  the 
slides  and  showed  them. 

As  far  as  Mr.  Schoenburg  is  concerned,  he  came  about 
once  a  year,  I  would  say;  sometimes  he  would  skip  a  year; 
and  he  stayed  for  a  short  time. 

Mr.  Sack  would  come  over  and  stay  a  little  longer  than 
Mr.  Schoenburg.  He  was  the  younger  of  the  two. 

Q.  What  did  they  usually  consult  you  about  ?  A.  As  far 
as  I  was  concerned  we  spoke  about  finances ;  union  negotia¬ 
tions — 
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Q.  Finances  of  what?  A.  Of  the  business,  of  the  run¬ 
ning  of  the  business ;  outstanding  accounts ;  any  claims  that 
we  had  adjusted  with  the  trade. 

Q,  Claims  against  the  company?  A.  Yes,  damages  to 
merchandise ;  the  borrowings  and  the  discounts  with  banks ; 
all  financial  matters,  and  also  advertising. 

We  would  discuss  ideas  that  wre  advertised  nationally, 
and  what  we  should  spend,  the  percentage  of  our 
2S0  sales,  what  was  the  fair  amount,  and  things  of  that 
nature. 

Q.  Do  you  recall  whether  they  had  any  technical  consulta¬ 
tions  with  Fred  Basch  as  to  dyeing?  A.  I  would  suppose 
they  did  have  some,  yes. 

Q.  As  far  as  your  own  affairs  are  concerned  did  the 
Thorer  partners  consult  you  about  anything  else  other 
than  the  financial,  sales  and  technical  aspects  of  the  busi¬ 
ness  ?  A.  No,  they  never  confided  anything  to  me. 

Q.  Did  they  consult  you  about  their  personal  affairs?  A. 
Never. 

Q.  Did  they  ask  you  whether  they  should  sell  their  stock 
in  one  way  or  another  way?  A.  Never. 

Q.  I  have  asked  you  to  go  through  the  exhibits,  of  which 
there  are  about  one  thousand  filed  by  the  Government  in 
this  case,  comprising  largely  letters  by  and  to  Hollender, 
George  Ward,  Theodore  Koch,  Curt  Mahler,  and  occasion¬ 
ally  letters  by  you  to  Schoenburg,  Otto  Nauen,  James  Stev¬ 
enson  and  Philip  Percus.  Have  you  looked  at  those  letters? 
A.  I  did,  beginning  with  April  of  this  year,  when  those 
letters  were  made  available  to  me ;  I  looked  at  them. 

Q.  Can  you  tell  me  whether  or  not  you  received  copies 
of  those  letters?  A.  No,  I  didn’t. 

Q.  Were  any  letters  written  to  you  by  those  gentle- 
281  men  that  were  not  introduced  that  you  have,  bearing 
on  any  matters  other  than  strictly  company  matters? 
A.  The  only  letters  I  received  were  those  which  related  to 
the  running  of  the  business,  and  nothing  else. 
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Q.  Have  you  ever  destroyed  any  letters  you  received 
from  Paul  Hollender  and  his  partners?  A.  I  never  re¬ 
ceived  any  from  Paul  Hollender  at  all;  but  I  never  de¬ 
stroyed  any. 

•  ••••••••  * 

283  The  Court:  Well,  the  stock  books  are  here,  sub¬ 
ject  to  verification. 

Mr.  Berger:  They  are  here,  subject  to  verification,  and 
as  far  as  I  can  make  out,  and  the  witness  would  know  more 
quickly  than  I,  the  shareholdings  are  summarized  as  fol¬ 
lows  : 

The  Witness:  The  shareholdings  in  1939: 

Vort  had  50  free  shares  and  39  optioned  shares. 

Fred  Basch  had  50  shares  free;  39  optioned. 

Ernest  Nauen  had  25  free  shares  and  24  optioned  shares. 
Fred  Klein  had  18  optioned  shares. 

•  ####•*#•  • 

Q.  Were  certificates  issued  in  those  amounts  to 

284  vou  gentlemen?  A.  Yes. 

Q.  Are  those  certificates  in  the  books,  so  far  as 
you  know.  A.  Yes,  they  are,  right  here  now. 

•  ••••••••  * 

Q.  Can  you  tell  us  about  1943?  A.  1943  shows  that  I 
bought  67  shares  from  Mr.  Ward  and  Lancaster  combined. 

Q.  Were  certificates  for  those  67  shares  issued  to  you? 
A.  They  were  transferred  to  me. 

The  Court:  You  mean  the  certificates  were  transferred? 
The  Witness :  Issued  to  me  for  the  payment. 

The  Court:  You  didn’t  mean  new  certificates? 

The  Witness:  No;  we  issued  new  ones  after  that.  They 
were  transferred  and  then  new  ones  were  issued  to  me. 

•  ••••••••  * 

285  Q.  Is  Althor  still  existent?  A.  Not  any  more. 

Q.  When  was  it  dissolved?  A.  It  was  dissolved  in 

September,  1944,  and  the  manner  used  to  dissolve  it  was  to 


155 


issue  four  shares  of  stock  for  each  Althor  in  Herman  Basch 
&  Company. 

Q.  In  short,  upon  the  dissolution  of  Althor  each  share  of 
Althor  was  changed  into  four  shares  of  Herman  Basch  & 
Company?  A.  Each  one  share  was  worth  four  shares  of 
Herman  Basch  &  Company. 

Q.  Do  the  stock  books  of  Herman  Basch  &  Company  show 
an  issuance  of  four  shares  for  each  one  share  to  Messrs. 
Vort,  Fred  Basch,  Ernest  Nauen  and  Fred  Klein?  A.  Yes, 
they  do. 

Q.  I  believe  you  testified  you  made  certain  other  pur¬ 
chases  of  shares  in  1947  ?  A.  Correct. 

Q.  Could  you  tell  us  something  about  those  purchases? 
A.  Well,  I  bought  90  shares  from  Mr.  Ward,  which 

256  are  now  already  on  a  four-to-one  basis,  and  I  bought 
28  shares  from  T.  W.  Koch,  making  a  total  of  119 

shares  out  of  the  2,000  outstanding  shares  of  the  company. 

Q.  Did  you  receive  stock  certificates  representing  your 
ownership  of  those  shares?  A.  I  did. 

Q.  Were  there  any  other  transfers  of  shares  in  1947? 
A.  Yes.  Mr.  Ward  sold  40  shares  to  Ernest  Nauen  at  the 
same  time  I  bought  my  90  from  him. 

Q.  Do  you  know  whether  the  stock  book  reflects  the  issu¬ 
ance  of  a  certificate  of  those  shares  to  Mr.  Nauen?  A. 
They  do. 

•  ••••*•*#  # 

257  Q.  Did  a  Mr.  Julian  Basch  purchase  any  shares  in 
1947?  A.  Yes.  Julian  Basch  bought  14  shares  from 

George  S.  Ward. 

Q.  In  1947  ?  A.  In  1947. 

Q.  Do  you  know  whether  a  stock  certificate  was  issued 
for  those  shares  to  Mr.  Julian  Basch?  A.  It  was  issued. 

Q.  Did  Mr.  Julian  Basch  ever  purchase  any  other  shares? 
A.  Yes.  He  bought  some  shares  prior  to  that.  I  believe 
he  had  an  option  to  buy  in  1943,  and  bought  them  in  1945 
when  he  came  back  from  overseas,  and  I  think  he  had,  under 
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the  old  basis — ten  times  four,  that  would  be  forty  shares  on 
the  new  basis. 

Q.  Who  did  he  buy  those  shares  from?  A.  He 
2SS  bought  some  from  me,  of  those  40  shares  I  bought,  he 
bought  20  from  me  and  20  from  Mr.  Mahler. 

Q.  Were  those  shares  of  Mr.  Julian  Basch  vested,  do  you 
know.  A.  They  were  not  vested. 

Q.  I  show  you  Certificate  No.  5  of  Althor,  Inc.,  purport¬ 
ing  to  represent  500  shares  issued  to  Basch  Holding  Com¬ 
pany,  Inc.,  November  17,  1936.  Have  you  seen  that  before? 
A.  Yes,  it  was  shown  to  me. 

Q.  Can  you  tell  us  something  about  that  certificate?  Was 
it  issued  in  November,  1936,  Mr.  Vort?  A.  No,  it  was  not. 
It  wasn’t  issued  until  sometime  in  January,  1939,  but  may 
I  explain  it? 

Q.  Please  do.  A.  This  was  during  the  time  of  the  boy¬ 
cott  investigation  that  I  spoke  about  previously. 

That  was  a  time  that  we  said  we  would  reveal  anything 
if  they  did  not  get  out  of  the  company  and  eliminate  the 
Germans,  and  the  lawyers  got  together  and  said,  “Well, 
we  have  to  allay  or  placate  the  Boycott  Committee  for 
awhile,  and  we  have  got  to  satisfy  them.” 

I  said,  “Only  on  condition  that  you  fellows  will  get  them 
out;  otherwise  we  will  reveal  it.” 

So  they  signed  this  stock  certificate — it  is  spurious,  it 
isn’t  true — but  under  the  conditions  I  thought  that  as  much 
as  it  looked  like  we  were  going  to  get  them  out  that 
2S9  it  was  worth  while  doing  it,  but  this  was  actually 
made  in  1939. 

•  ••#**•••  • 

290  Mr.  Berger:  Would  Your  Honor  like  that  sum¬ 
mary  offered  in  evidence? 

The  Court:  Yes. 

Mr.  Berger:  Very  well,  sir.  Plaintiff’s  Exhibit  12,  and 
let  the  record  show  it  is  a  summary  prepared  by  counsel 
from  facts  furnished  to  him  by  Mr.  Vort. 
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(Thereupon  a  summary  prepared  by  counsel  for  plain¬ 
tiffs,  from  facts  furnished  to  him  by  Plaintiff  Vort,  was 
marked  by  the  Clerk  of  the  Court  “Plaintiffs’  Exhibit  No. 
12”  and  received  in  evidence.) 

Mr.  Berger :  I  ask  that  an  exhibit  introduced  by  the  Gov¬ 
ernment  in  a  deposition  of  James  A.  Stevenson  as  DJS  4, 
namely,  the  option  agreement,  bearing  date  of  November 
17,  1936,  be  marked  for  identification  Plaintiffs’  Exhibit  13. 

(Thereupon  the  option  agreement  dated  November  17, 
1936  (identified  in  deposition  of  James  A.  Stevenson  as 
DJS  4)  was  marked  by  the  Clerk  of  the  Court  “Plantiffs’ 
Exhibit  13  for  Identification”.) 

291  By  Mr.  Berger: 

Q.  If  I  am  not  mistaken,  Mr.  Vort,  the  stock  certificate 
for  500  shares  to  the  Bascli  Holding  Company,  which  you 
testified  was  issued  in  January,  1939,  bore  some  date  in 
November,  1936?  A.  Yes. 

Q.  This  option,  you  will  observe,  bears  the  date  of  No¬ 
vember  17,  1936.  Can  you  tell  us  something  about  that  op¬ 
tion?  A.  Well,  I  didn’t  know  all  the  contents  of  it  at  the 
time,  because  I  knew  that  this  was  to  be  worked  in  con¬ 
junction  with  that  stock  certificate,  which  was  a  fake  and — 
Q.  (Interposing)  When  was  this  option,  to  the  best  of 
your  recollection?  A.  At  the  same  time,  in  January,  1939; 
it  was  done  simultaneously. 

•  ••••••••  • 

295  Q.  Have  you  seen  this  cancellation  agreement, 
identified  as  Plaintiffs’  Exhibit  14?  A.  Yes. 

Q.  Was  the  repurchase  option  cancelled  as  therein  re¬ 
cited?  A.  Yes. 

Q.  State  whether  or  not  that  was  a  bona  fide  can- 

296  cellation,  so  far  as  you  know?  A.  Yes,  it  was. 

Mr.  Wieferich:  Your  Honor,  I  think  the  document 
speaks  for  itself.  If  he  wants  to  ask  specific  questions  as  to 
what  this  plaintiff  had  to  do  with  the  document — 
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The  Court:  Yes,  I  think  so.  I  sustain  the  objection. 

Mr.  Berger:  I  am  not  asking  about  the  contents  of  the 
document.  I  merely  asked  was  it  a  bona  fide  cancellation. 

The  Court:  I  sustain  objection  to  that  question.  You 
may  go  into  the  circumstances  surrounding  it ;  that  might 
show  whether  it  was  bona  fide  or  not,  but  a  general  state¬ 
ment  of  that  kind  is  too  indefinite. 

•  ••••••••  • 

297  Q.  Could  you  tell  us  who  drew  the  check  identified 

298  as  Plaintiffs’  Exhibit  16?  A.  The  check  is  known  as 
an  officer’s  check  issued  by  the  bank  itself. 

I  wanted  that  check  as  fast  as  possible,  to  eliminate  the 
option  so  far  as  I  was  concerned,  so  I  drew  my  own  check 
and  made  it  payable  to  the  Brooklyn  Trust  Company,  and 
they  in  turn  had  a  certified  check  made  out  to  me,  which 
I  gave  in  payment  of  it. 

In  other  words,  my  first  check  didn’t  clear  but  the  bank 
knew  me  and  I  took  their  check  and  sent  it  over  and  had  it 
certified. 

Q.  Was  that  the  check  you  used  in  payment  for  your 
shares  of  the  cancellation  agreement?  A.  Yes,  sir. 

Q.  Does  it  bear  any  endorsements?  A.  It  bears  an  en¬ 
dorsement,  “Pay  to  the  order  of  Hans  Mevn,  or  order,” 
and  then  my  endorsement,  and  then  Hans  Meyn’s  name  and 
then  “Hans  Mevn,  Special  Account.” 

Q.  Who  is  Hans  Mevn?  A.  Hans  Mevn  is  the  person 
who  was  appointed  attorney  in  fact  to  act  for  the  Germans, 
to  receive  the  funds  for  the  elimination  of  the  option. 
##•••••••• 

299  Q.  How  many  Althor  shares  were  outstanding  at 
this  time,  Mr.  Vort?  A.  All  told  there  were  500. 

Q.  What,  if  you  recall,  was  the  price  per  share  paid  for 
the  cancellation?  A.  $12S  per  share. 

Q.  How  many  shares  did  your  own  payment  of  $11,392 
include?  A.  It  included  all  the  shares,  the  optioned  as 
well  as  the  unoptioned. 
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Q.  Why  did  you  pay  $128  a  share  with  respect  to  your  50 
unoptioned  shares?  A.  I  didn’t  want  to.  I  put  up  an 
argument  about  that,  and  said  that  it  wasn’t  right  to  pay 
for  the  elimination  of  my  free  shares,  hut  we  had  some 
arguments  about  it,  and  so  did  Fred  Basch  and  so  did  Dr. 
Nauen,  and  Mr.  Koch  said  that  in  the  first  place  it  is  your 
bread  and  butter,  and  you  are  the  ones  that  are  pushing  this 
matter  to  eliminate — 

Mr.  Falloon:  Who  all  was  present  at  that  conversa¬ 
tion? 

300  The  Court :  I  think  it  is  competent  in  view  of  all 
the  circumstances.  Go  ahead. 

The  Witness:  And  he  said  that,  not  only  that,  he  gave 
me  the  argument  that  my  free  shares  would  have  a  greater 
value  if  we  eliminate  the  option.  Then  I  really  thought 
he  was  correct,  and  I  induced  Fred  Basch,  and  eventually 
Mr.  Nauen,  that  we  should  pay  it,  and  I  would  have  paid 
even  more  to  eliminate  that  option. 

The  difference  was  about  $6,000  between  what  I  had  to 
pay  and  what  I  did  pay,  but  I  thought  it  was  worth  my 
while.  I  would  have  paid  more  if  I  had  to  to  eliminate  it. 

By  Mr.  Berger : 

Q.  What  effect  would  disclosure  of  the  option  have  had 
upon  the  shares  you  hold,  both  the  free  shares  and  the  op¬ 
tioned  shares?  A.  It  would  have  hurt  the  stock  of  the 
company,  there  is  no  question  about  that;  it  would  have 
hurt  it. 

Q.  By  the  way,  what  funds  did  you  use  to  pay  for  the 
option?  A.  My  own  funds. 

Q.  Where  did  you  obtain  them?  A.  From  my  income  as 
dividends  from  the  corporation.  I  could  have  had  other 
funds  but  it  was  more  expedient  to  use  those  funds,  because 
thev  came  in  one  block  at  one  time;  those  were  used 
instead  of  cashing  in  my  Government  bonds  that  I 

301  had  or  my  savings. 
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Q.  Was  there  any  contract  at  this  time  which  obligated 
the  company  to  pay  dividends  to  anybody  hut  the  share¬ 
holders  of  record?  A.  None  whatsoever. 

Q.  Who  was  at  this  time  entitled  to  dividends?  A.  The 
shareholders  who  owned  the  stock. 

Q.  Had  you  been  advised  at  Trenton  that  there  was  a 
limitation  of  15  percent  on  the  dividends  that  could 

302  he  declared?  A.  No. 

Mr.  Wieferich :  I  object  to  that  as  leading. 

The  Court:  I  will  overrule  the  objection. 

A.  No,  I  was  never  advised  anything  like  that. 

*###*****# 

The  Reporter  (reading) : 

“Had  you  considered  at  Trenton  whether  the  Thorer 
partners  would  ever  exercise  the  repurchase  option?”  A. 
Yes,  I  did  consider  that. 

By  Mr.  Berger : 

Q.  Had  you  advised  anybody  of  your  views?  A.  I  did. 
Q.  Who?  A.  Mr.  Ward. 

303  Q.  Will  you  state  for  the  record  what  you  told 
him?  A.  I  told  him  that  I  knew  the  people  in  the 

trade  were  Jewish  and  that  they  would  never  do  business 
with  the  Germans,  as  far  as  I  knew,  and  the  way  I  felt  that 
they  wouldn’t,  and  because  of  that  I  felt  they  would  never 
exercise  their  option. 

Q.  Did  you  attach  any  significant  value  to  the  option,  as 
a  result  of  your  views?  A.  No,  I  did  not. 

***••*•##* 

305  Q.  State  whether  or  not  you  held  the  optioned 
shares  for  the  benefit  of  the  German  optionees  after 
the  repurchase  option  was  terminated?  A.  No. 

Q.  Who  did  you  hold  the  shares  for?  A.  Myself. 

Q.  Were  there  any  similar,  oral,  unwritten  agreements 
that  you  would  hold  them  for  somebody  else?  A.  No,  none 
whatsoever. 

#*•••••••• 
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(Thereupon  letter  dated  April  18,  1941,  addressed  to 
Theodore  Koch  from  George  Ward  (previously  identified 
as  DJW  412)  was  marked  by  the  Clerk  of  the  Court  “Plain¬ 
tiffs’  Exhibit  17  for  Identification.”) 

By  Mr.  Berger : 

Q.  Did  you  receive  a  copy  of  this  letter?  A.  This  is  the 
letter  that — 

306  The  Court:  Answer  the  question.  Did  you  re¬ 
ceive  a  copy? 

The  Witness :  No,  I  did  not. 

By  Mr.  Berger: 

Q.  Have  you  read  that  paragraph,  Mr.  Vort?  A.  I  am 
familiar  with  it  because  I  saw  a  copy  of  this  letter  early 
in  1950,  in  April  or  May,  or  even  later  than  that,  for  the 
first  time. 

Q.  Were  you  consulted  by  the  author  of  that  letter,  or  the 
recipient  of  that  letter,  with  respect  to  the  matters  that 
are  there  discussed?  A.  No,  I  was  not. 

Q.  Were  you  ever  advised  by  any  shareholder  of  that 
document?  A.  No,  not  by  anybody. 

Q.  Were  you  ever  asked  to  compute  your  income  tax  on 
the  basis  suggested  in  Plaintiffs’  Exhibit  17?  A.  No.  I 
was  never  asked  to  compute  my  income  tax  on  that. 

Q.  Did  you  regard  the  dividend  that  you  received  from 
Althor,  in  December,  1940,  as  income  to  you?  A.  I  did. 

Q.  Was  it  in  fact  your  income?  A.  It  was. 

307  Q.  Did  you  pay  an  income  tax  on  that  income  ?  A. 
I  did. 

Q.  State  whether  or  not  you  believed  yourself  entitled 
to  be  reimbursed  by  anybody  for  the  income  tax  that  you 
paid  on  the  dividends  you  received  in  December,  1940?  A. 
No,  sir. 

Q.  Did  the  firm  of  Herman  Basch  &  Company  have  any 
business  relations  with  Thorer  &  Hollender?  A.  Have  any 
communications  ? 
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Q.  Any  business  relations.  A.  With  Thorer  &  Hollen- 
der?  Yes,  we  did,  just  as  a  customer.  We  used  to  process 
their  furs.  We  would  dress  and  dye  their  skins  like  we 
would  for  hundreds  of  other  furriers  in  the  market. 

Q.  State  whether  or  not  they  received  any  special  so- 
called  allowances,  or  rebates?  A.  Yes,  they  did. 

Q.  What  was  your  views  after  the  Trenton  sale  as  to 
continuance  of  those  rebates?  A.  Well,  I  didn’t  like  it; 
I  didn’t  want  to  continue  them. 
#*••*••**• 

308  Q.  Did  you  ever  take  any  action  to  terminate  those 
rebates?  A.  We  tried  consistently;  we  tried  to  elim¬ 
inate  them. 

Q.  Were  they  ever  eliminated?  A.  Only  after  the  man¬ 
agement  got  control. 

Q.  When  was  that?  A.  That  was  in  1943,  the  early  part 
of  1943,  and  then  we  terminated  them  entirely  when  we  had 
the  controlling  rights. 

•  #•••••••• 

(Thereupon  option  agreement  executed  February  18, 1939 
(Previously  identified  as  DJW  226)  was  marked  by  the 
Clerk  of  the  Court  “Plaintiffs’  Exhibit  18  for  Identifica¬ 
tion.”) 

309  Q.  Is  that  your  signature  on  that  option,  Mr. 
Vort?  A.  Yes,  it  is. 

Q.  Mr.  Vort,  I  call  your  attention  to  the  fact  that  a  con¬ 
sideration  is  recited  of  $10,  and  ask  whether  that  was  the 
sole  consideration?  A.  No. 

310  Q.  What  was  the  real  consideration?  A.  It  was 
the  mutual  exchange  of  these  options  among  the  49 

percent  group,  as  far  as  we  were  concerned. 

*#•••••••• 

Q.  Were  there  any  other  cross-options,  than  the  option 
between  the  49  percent  group,  Mr.  Vort?  A.  Yes.  There 
was  another  option  with  the  51  percent  group. 
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Q.  Did  they,  like  the  option  among  the  49  percent  group, 
give  first  call  to  the  members  of  the  51  percent  group?  A. 
Yes.  The  51  percent  group  were  to  sell  to  each  other  first, 
and  if  anyone  within  that  group  refused  then,  and  only 
then,  could  the  49  percent  group  purchase. 
***##•**•# 

311  Q.  Is  that  your  signature  on  this  escrow  agree¬ 
ment?  A.  Yes,  it  is. 

The  Court:  What  paper  is  that? 

Mr.  Berger:  This,  Your  Honor,  was  introduced  by  plain¬ 
tiffs  as  Plaintiffs’  Exhibit  DJW  224. 

•  *•••••••• 

Q.  Can  you  tell  us  something  of  the  genesis  of  this 
escrow  agreement?  Who  was  it  suggested  by:  The  Ger¬ 
man  vendors?  By  yourself?  A.  Well,  it  wasn’t 

312  suggested  by  myself.  It  was  suggested  by  the  sellers 
of  the  stock  in  1939.  They  said  it  was  the  only  way 

they  could  sell  it ;  it  was  the  only  way  that  the  stock  could 
be  sold. 

Q.  State  whether  or  not  you  sought,  after  the  cancella¬ 
tion  of  the  repurchase  option,  in  December,  1940,  to  termi¬ 
nate  this  escrow  agreement?  A.  Yes,  I  did. 

#*•••#•*#* 

Q.  State  whether  or  not  you  ever  attempted  to  terminate 
that  option  and  to  substitute  another?  A.  Oh,  definitely, 
yes. 

The  Court:  Terminate  which  option,  now? 

Mr.  Berger:  Pardon? 

The  Court:  Terminate  what  option? 

Mr.  Berger:  The  cross-option. 

313  The  Witness :  The  first  cross-option. 

Mr.  Berger:  The  first  cross-option. 

The  Court:  The  one  between  the  49  percent  group? 

Mr.  Berger :  Yes. 
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By  Mr.  Berger: 

Q.  What  sort  of  cross-option  did  you  seek?  A.  We 
sought  an  option  which  would  break  up  that  idea  of  the 
investment  group  and  management  group.  We  thought  we 
were  all  stockholders,  and  I  thought  it  would  be  nicer  to 
have  an  equitable  cross-option  among  all  the  stockholders 
for  anybody  without  any  factions  involved. 
**•*•••••• 

314  Q.  Approximately  when  were  these  two  agree- 

315  ments  made?  First,  the  agreement  cancelling  the 
first  cross-option  of  February,  1939 ;  and  second,  the 

new  substitute  cross-option.  A.  Well,  these  were  made 
evidently  prior  to  this  date  of  the  letter  we  wrote.  The  let¬ 
ter  we  wrote  was  dated  August  18,  1941,  at  which  time  the 
first  cross-option  was  cancelled  and  a  new  one  placed  in  its 
stead. 

Q.  Wlien  you  say  “prior” —  A.  Prior  to  the  date  of 
this  letter. 

Q.  How  long  prior  was  it?  Was  it  January  2,  as  that  let¬ 
ter  suggests,  that  it  was  dated?  A.  No,  it  wasn’t,  although 
our  request — 

Q.  (Interposing)  Answer  the  question.  A.  No,  it  wasn’t 
January  2. 

Q.  Can  you  place  the  date  approximately — a  week  be¬ 
fore?  Three  days  before?  Two  months  before?  A.  I 
imagine  it  might  have  been  very  close  by.  It  may  have  been 
July;  it  may  have  been  June;  it  may  have  been  the  begin¬ 
ning  of  August — I  couldn’t  recall  now.  It  must  have  been 
close  on  it. 

Q.  Do  you  recall  why  they  were  dated  back  to  January 
2?  A.  No,  I  don’t.  I  see  that  Mr.  Klein’s  name  was  there 
as  the  attorney  who  cancelled  it,  but  I  could  venture  a 
guess. 

Q.  First,  do  you  have  any  definite  recollection  why  it  was 
predated?  A.  No,  I  don’t;  I  don’t  know. 

#•••••••#• 
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317  Q.  Did  the  cancellation  agreement  identified  as 
Plaintiffs’  Exhibit  19  become  effective?  You  recall 

it  was  delivered  on  condition.  A.  Exhibit  19,  which  one  is 
that? 

Q.  That  is  the  cancellation  of  the  first  cross-option,  which 
you  testified  on  condition  that  you  would  obtain  a  new  em¬ 
ployment  contract.  A.  Yes. 

Q.  Did  it  become  effective?  A.  Yes. 

Q.  Did  you  obtain  a  new  employment  contract?  A.  Yes. 
Q.  Can  you  tell  us  whether  all  parties  joined  in  execut¬ 
ing  that  cancellation  agreement?  A.  All  except  Mr.  Koch. 

Mr.  Berger:  First,  for  the  sake  of  the  record,  there  is 
such  a  mass  of  exhibits,  Your  Honor,  I  myself  get  con¬ 
fused. 

We  have  confused  the  record  and  the  witness.  The  can¬ 
cellation  agreement,  Your  Honor,  is  expressed  in 

318  Plaintiffs’  Exhibit  20. 

By  Mr.  Berger: 

Q.  You  testified  that  was  not  executed  by  Mr.  Koch,  and 
I  ask  you  to  look  at  the  second  page  and  see  whether  or 
not  Mr.  Koch  executed  that  agreement?  A.  Yes,  he  did. 
But  which  one  are  you  asking  me  about? 

Q.  That  is  the  one  I  asked  you  about.  A.  Yes,  this  par¬ 
ticular  one.  The  cancellation  agreement  was  executed.  I 
think  I  said  that  before. 

#*•*•••**• 

319  (Letter  dated  October  6,  1941,  addressed  to  Paul 
Vortreffiich  from  Stevenson  (heretofore  identified 

as  DJW  587)  wms  marked  by  the  Clerk  of  the  Court  “Plain¬ 
tiffs’  Exhibit  22  for  Identification.”) 

The  Court:  The  enclosure  referred  to  in  that  letter  is 
the  exhibit  just  previous  to  this,  is  it  not? 

320  Mr.  Berger :  No,  I  will  identify  it.  The  enclosure 
is  the  cancellation  agreement  cancelling  the  first 

cross-option,  which  is  identified  as  Plaintiffs’  Exhibit  20, 


sir. 


166 


By  Mr.  Berger: 

Q.  Do  you  recall  whether  or  not  you  received  this  letter, 
Mr.  Vort?  A.  Yes,  I  did  receive  this  letter. 

Q.  It  says  therein  that  the  escrow  of  the  shares  was 
terminated.  Was  it  or  was  it  not  a  fact?  A.  It  was  a 
fact. 

322  Q.  Did  you  receive  your  shares  at  the  termination 
of  the  escrow  agreement?  A.  I  did. 

Q.  Can  you  state  approximately  when  that  was?  A.  It 
was  around  this  time,  I  imagine;  possibly  a  little  earlier 
than  this. 

Q.  When  was  this,  about  October?  A.  Sometime  in  Oc¬ 
tober,  but  the  receipts  finally  came  through. 

Q.  October  of  what  year?  A.  1941. 

Q.  Did  you  receive  the  shares  on  behalf  of  Fred  Basch 
or  Ernest  Nauen  or  were  those  shares  sent  to  those  gen¬ 
tlemen  ?  A.  They  were  received  by  me  and  I  in  turn  gave 
them  to  them. 

Q.  What  did  you  do  with  the  shares?  A.  Well,  I 

323  returned  the  shares  to  Dr.  Nauen  and  gave  Fred 
Basch  his,  and  I  put  mine  in  my  own  safe ;  I  brought 

them  home. 

324  Q.  Do  you  recall  whether  or  not  Mr.  Koch  exe¬ 
cuted  one  of  those  new  cross-options?  A.  Well,  I 

know  that  he  didn’t. 

Q.  Did  not?  A.  He  did  not. 

Q.  What  was  the  consideration  for  these  new  cross-op¬ 
tions?  A.  They  were  to  be  reciprocal  and  mutual;  inter¬ 
changeable  one  to  the  other. 

Q.  Do  you  mean  that  in  return  for  giving  a  cross-option 
you  expected  every  other  shareholder  to  give  you  a  cross¬ 
option?  A.  That  is  right. 

Q.  Since  you  state  Mr.  Koch  did  not  sign  a  new  cross- 
option  did  you  or  did  you  not  regard  the  new  cross-option 

as  effective?  A.  I  couldn’t. 

•  ••••••••• 
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325  (Thereupon  the  letter  heretofore  marked  ‘ 1  Plain¬ 
tiffs’  Exhibit  25  for  Identification”  was  received  in 

evidence.) 

By  Mr.  Berger: 

Q.  Do  you  recall,  Mr.  Vort,  the  long  and  stormy  meeting 
which  dealt  with  the  new  cross-option  that  is  there 

326  discussed?  A.  Yes,  somewhat;  not  clearly ;  I  mean  I 
wouldn’t  say  I  remember  everything,  but  the  stormy 

part  came - 

The  Court :  Answer  the  question. 

The  Witness :  Yes,  I  do. 

By  Mr.  Berger: 

Q.  Do  you  recall  whether  or  not  the  new  cross-option  was 
terminated  at  or  about  that  time  ?  A.  I  do. 

Q.  Was  it  terminated?  A.  It  was. 

#•***••*** 

327  Q.  You  will  observe,  Mr.  Vort,  that  the  signature 
of  the  cross-option  which  was  executed  by  yourself, 

namely  Plaintiffs’  Exhibit  26-D,  is  torn  off.  A.  That  is 
true. 

Mr.  Berger:  I  may  state  for  the  record.  Your  Honor, 
each  and  every  one  of  these  exhibits,  with  one  exception  to 
which  I  will  return,  shows  signatures  torn  off. 

By  Mr.  Berger*. 

Q.  Do  you  recall,  Mr.  Vort,  at  about  what  time  those  sig¬ 
natures  were  torn  off?  A.  That  was  at  that  stormy  meet¬ 
ing  in  November,  sometime,  of  1941.  We  couldn’t  agree 
on  it. 

Q.  That  stormy  meeting,  the  exhibit  shows  as  in  Septem¬ 
ber.  A.  Well,  it  may  have  been  September — September, 
that  is  right. 

*••*•*•*•* 

328  Q.  In  that  new  cross-option  agreement,  Mr.  Vort, 
Plaintiffs’  Exhibits  26-A  through  26-G>  there  is  a 
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provision  which  called  for  the  stamping  of  a  legend  on  the 
face  of  the  shares  that  the  shares  were  subject  to  this  new 
cross-option. 

Now,  Mr.  Vort,  when  you  received  your  shares  back  from 
the  escrow,  sometime  in  October  of  1941,  were  those  shares 
stamped  with  that  cross-option?  A.  No,  they  weren’t. 

Q.  Aren’t  those  the  shares  that  are  in  the  stock  book? 
A.  Yes,  sir. 

Q.  Are  any  shares  that  are  pasted  back,  and  which  were 
received  by  the  parties,  stamped  with  the  cross-option?  A. 
No,  they  were  not. 

Q.  I  believe  you  testified  that  you  found  one  of  the  new 
cross-options  signed  by  Fred  Basch  in  his  vault? 

329  A.  I  did. 

Q.  And  I  believe  you  testified  that  he  passed  away 
early  in  1943  ?  A.  That  is  correct. 

Q.  When  he  passed  away  did  any  shareholder  attempt  to 
exercise  the  right  of  call  on  his  shares?  A.  No,  they  didn’t. 

Q.  After  the  termination  of  this  new  cross-option,  some¬ 
time  in  the  fall  of  1941,  did  anybody  whatsoever  have  any 
kind  of  claim  against  the  shares  that  you  held?  A.  No,  no- 

bodv  ever  did. 

* 

Q.  Was  there  any  secret,  oral,  unwritten  or  written 
agreement  binding  those  shares  in  any  way?  A.  In  no  way 
whatsoever. 

Q.  You  have  been  the  executor  of  the  shares  of  Fred 
Basch  now  for  some  years,  and  the  trustee?  A.  That  is 
true. 

330  Q.  Did  you  discover  any  written  agreement  bind¬ 
ing  those  shares?  A.  No. 

Q.  Has  anybody  ever  made  any  claim  against  you  to 
ownership,  any  kind  of  an  agreement  against  your  shares? 
A.  Never  did. 
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331  Q.  Did  you  after  February,  1939,  purchase  any 
additional  shares?  A.  I  did. 

Q.  When?  A.  When? 

Q.  Yes.  A.  I  think  it  was  February  13,  if  I  am  not  mis¬ 
taken,  1943. 

Q.  From  whom?  A.  I  bought  50  shares  from  Mr.  Ward 
and  17  shares  from  Mr.  Lancaster. 

•  •****•*•* 

332  (The  check  heretofore  marked  “Plaintiffs’  Exhibit 
No.  27  for  Identification”  was  received  in  evidence.) 

By  Mr.  Berger: 

Q.  Where  did  you  obtain  the  funds  on  which  this  check 
was  drawn?  A.  From  my  bank  account. 

333  Q.  Were  those  your  funds  or  the  funds  of  some¬ 
body  else?  A.  No,  they  were  my  funds. 

Q.  Did  you  obtain  any  part  of  those  funds  from  Paul 
Hollender  and  his  German  associates,  or  from  any  agent  of 
those  gentlemen?  A.  No. 

**#*•••#•# 

336  (Thereupon  the  affidavit  of  George  S.  Ward  here¬ 
tofore  marked  “Plaintiffs’  Exhibit  No.  31  for  Identi¬ 
fication”  was  received  in  evidence.) 

337  By  Mr.  Berger : 

Q.  Mr.  Vort,  had  you  seen  this  affidavit  before  you  pur¬ 
chased  your  shares  in  February,  1943?  A.  Yes,  I  did. 

Q.  What  was  the  occasion  of  your  seeing  the  affidavit? 
A.  Prior  to  the  unfreezing  these  affidavits  were  made  out 
and  I  asked  the  attorney  to  let  me  have  a  copy.  I  still  re¬ 
tained  a  copy  of  this  affidavit,  and  other  affidavits,  in  my 
office. 

*•***•••** 

339  (Thereupon  the  letter  heretofore  marked  “Plain¬ 
tiffs’  Exhibit  No.  33  for  Identification”  was  received 
in  evidence.) 
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By  Mr.  Berger: 

Q.  Did  you  have  any  reason,  after  receiving  this  letter 
and  reading  Mr.  Ward’s  affidavit,  to  doubt  that  he  owned 
the  shares  that  he  represented  were  his  shares  wdien  he  sold 
them  to  you  in  1943?  A.  I  had  no  reason  to  doubt  it,  be¬ 
fore  or  afterwards. 

340  (Thereupon  the  check  heretofore  marked  “Plain¬ 
tiffs’  Exhibit  No.  34  for  Identification”  was  received 

in  evidence.) 

By  Mr.  Berger: 

Q.  What  was  this  check  employed  for  ?  What  did  it  repre¬ 
sent,  Mr.  Vort?  A.  This  check  as  made  out  for  $10,200  and 
it  was  in  payment  of  17  shares,  on  the  basis  of  $600  per 
share. 

Q.  Who  is  Mr.  Lancaster?  A.  Mr.  Lancaster  is  a  mem¬ 
ber  of  Shearman  &  Sterling,  a  law  firm  in  New  York  City. 

•  •##••#••• 

341  Mr.  Berger:  I  ask  to  have  marked  for  identifica¬ 
tion  as  Plaintiffs’  Exhibit  No.  36  an  affidavit  exe¬ 
cuted  by  Mr.  William  Lancaster  under  date  of  June  8, 1942. 

The  Court:  Very  well. 

(Thereupon  affidavit  dated  June  8,  1942,  executed  by 
William  Lancaster  was  marked  by  the  Clerk  of  the  Court 
“Plaintiffs’  Exhibit  No.  36  for  Identification.”) 

The  Court:  Is  this  correct? 

“Fred  Basch,  who  was  a  nephew  of  Herman  Basch,  de¬ 
ceased,  and  Ernest  Nauen  were  the  only  two  persons  who 
had  any  knowledge  of  the  secret  formula  upon  which  the 
success  of  the  business  rested.  Consequently,  the  so-called 
‘free’  shares  were  allocated  to  them?” 

Mr.  Berger:  Did  you  understand  the  Court? 

The  Witness:  You  say  that  Koch  said  that  Fred 
Basch - 
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Mr.  Berger:  No.  This  is  Lancaster  who  said  that  Fred 
Basch  and  Ernest  Nauen  were  the  only  ones  that  had 
knowledge  of  the  secret  formula  and  consequently  the  free 
shares  wnre  allotted  to  them.  Would  you  want  to  comment 
on  that? 

The  Witness:  Dr.  Nauen  was  the  assistant  to  Fred 
Basch  until  1939. 

342  The  Court:  Were  the  free  shares  allotted  to  those 
two  only  or  were  you  included  among  those  who  got 

some  of  the  free  shares? 

The  Witness :  Oh,  I  was  included  in  that. 

The  Court :  That  is  what  I  was  trying  to  ask. 

(Thereupon  the  affidavit  heretofore  marked  “Plaintiffs’ 
Exhibit  No.  36  for  Identification”  was  received  in  evi¬ 
dence.) 

•  ••*•**•*• 

343  Q.  Have  you  seen  this  affidavit  of  Mr.  Lancaster 
before  ?  A.  I  believe  I  did,  yes. 

Q.  Had  you  seen  it  prior  to  the  time  you  purchased  your 
shares  in  February,  1943? 

Mr.  Wieferich:  I  object  to  that  as  leading. 

A.  Yes,  I  did.  I  have  a  copy  of  that  also. 

By  Mr.  Berger: 

Q.  State  whether  or  not  in  this  or  at  any  other  time  you 
had  any  reason  to  doubt  that  Lancaster  was  the  bona  fide 
owner  of  the  shares?  A.  There  was  no  doubt  in  my  mind 
at  all. 

Q.  Had  you  any  reason  to  doubt?  A.  No  reason  whatso¬ 
ever. 

Q.  Did  you  buy  any  of  the  shares  after  1943?  A.  I  did. 
Q.  Of  Herman  Basch  &  Company?  A.  Yes. 

Q.  When  was  that?  A.  I  believe  I  bought  20  shares  from 
Mr.  Ted  Koch  sometime  in  January,  1947;  I  don’t  know 
the  date  exactly;  and  I  bought  some  soon  thereafter  from 
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Mr.  Ward.  I  bought  90  shares  from  George  S.  Ward,  I  be¬ 
lieve  a  few  days  afterward  or  a  week  later,  I  don’t  remem¬ 
ber  exactly  the  date. 

345  (Thereupon  a  check  dated  February  5, 1947,  in  the 
amount  of  $3,750,  payable  to  the  order  of  George  S. 

Ward,  signed  by  Paul  Vort,  was  marked  by  the  Clerk  of  the 
Court  “Plaintiffs’  Exhibit  No.  38”  and  received  in  evi¬ 
dence.) 

By  Mr.  Berger : 

Q.  Is  this  your  signature,  Mr.  Vort?  A.  It  is. 

Q.  What  did  you  employ  that  check  for?  A.  For  the  first 
payment  of  the  stock  that  I  bought  from  Mr.  Ward. 

346  Q.  In  1947?  A.  In  1947. 

Q.  What  funds  did  you  employ?  A.  My  own 

funds. 

Q.  Did  you  obtain  any  portion  of  these  funds  from  Paul 
Hollender  and  his  associates,  or  any  agent  acting  on  their 
behalf?  A.  No. 

Q.  When  you  say  your  own  funds,  are  they  funds  drawn 
from  your  earnings  and  dividends?  A.  Yes,  from  my  check 
book  that  I  received  from  my  earnings  in  the  company,  and 
other  places,  too.  I  mean  I  had  other  things,  too,  that  I  em¬ 
ployed. 

(Thereupon  a  check  dated  October  3,  1947,  in  the  amount 
of  $7,290,  payable  to  George  S.  Ward,  signed  by  Paul  Vort, 
was  marked  by  the  Clerk  of  the  Court  “Plaintiffs’  Exhibit 
No.  3S-A”  and  received  in  evidence.) 

Mr.  Berger:  May  the  record  show  that  both  Plaintiffs’ 
Exhibits  3S  and  3S-A  bear  endorsements  of  Mr.  Ward? 
The  Court:  Very  well. 

347  (Thereupon  a  check  dated  June  1,  1947,  for  $7,110, 
payable  to  George  S.  Ward,  signed  by  Paul  Vort, 
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was  marked  by  the  Clerk  of  tbe  Court  “Plaintiffs’  Exhibit 
No.  38-B”  and  received  in  evidence.) 

By  Mr.  Berger: 

Q.  Is  Plaintiffs’  Exhibit  3S-B  your  check,  Mr.  Vort?  A. 
It  is. 

Q.  Does  it  likewise  represent  a  payment  on  the  purchase 
of  shares  from  Mr.  Ward  in  1947  ?  A.  Yes,  it  does,  plus  the 
interest  on  it. 

348  Q.  Were  the  funds  employed  by  you  in  drawing 
this  check,  as  well  as  the  check  represented  by  Plain¬ 
tiffs  ’  Exhibit  3S-A,  your  own  funds  or  the  funds  of  some 
other  person?  A.  They  were  all  my  own  funds. 

Q.  Do  you  owe  a  balance  on  those  shares  to  Mr.  Ward? 
A.  Yes,  the  fourth  payment;  the  last  payment  I  still  owe. 

Q.  And  why  haven’t  you  paid  that?  A.  I  am  going  to 
wait  until  the  result  of  this  trial  before  I  pay  it. 
#*#***#### 

(Thereupon  a  check  dated  January  28,  1947,  in  the 
amount  of  $9,100,  payable  to  the  order  of  Theodore  Koch, 
signed  by  Paul  Vort,  was  marked  by  the  Clerk  of  the  Court 
“Plaintiffs’  Exhibit  No.  39  for  Identification.”) 

By  Mr.  Berger: 

Q.  Is  that  your  signature  on  the  check,  Mr.  Vort?  A. 
Yes,  it  is. 

349  Q.  What  was  that  check  employed  for?  A.  For 
the  purchase  of  28  shares  at  $325  a  share  of  the  Her¬ 
man  Basch  stock. 

Q.  Was  that  payment  in  full?  A.  That  was  in  full  pay¬ 
ment  ;  it  is  a  certified  check. 

Q.  What  funds  did  you  employ  for  the  payment  of  these 
securities  that  you  purchased  from  Mr.  Koch?  A.  My  own; 
I  ahvays  did. 

Q.  Were  these  funds  in  any  part  drawn  from  funds  ad¬ 
vanced  to  you  by  anybody  whatsoever?  A.  No. 
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Q.  Does  anyone,  other  than  yourself,  have  any  interest 
in  the  shares  that  you  purchased  in  1943  and  in  1947?  A. 
No  one  has  any  interest  in  my  shares  at  all,  of  any  of  my 
shares. 

Q.  Did  you  receive  dividends  on  the  shares  that  you  held 
in  Basch  &  Company?  A.  I  did. 

Q.  State  whether  or  not  you  reported  those  divi- 

350  dends  as  income  to  the  Federal  authorities?  A.  I 
always  did. 

The  Court:  Just  answer  the  question:  Did  you  in  that 
particular  case? 

The  Witness :  I  did ;  I  did,  sir. 

Q.  Were  your  taxes  in  a  high  bracket  or  a  low  bracket? 
A.  Very  high  at  these  particular  times. 

##••••#•♦• 

351  Q.  What  did  you  do  with  the  dividends  that  were 
left  over  after  taxes?  A.  I  spent  them;  lived  on 

them;  used  it  up;  there  wasn’t  much  left. 

Q.  Are  you  holding  any  part  of  those  dividends  for  any¬ 
body  whatsoever  today?  A.  Never  did  and  I  don’t  today. 
•  *••••#•*• 

(Thereupon  affidavit  executed  on  January  31,  1947,  by 
Theodore  W.  Koch  was  marked  “Plaintiffs’  Exhibit  No.  40 
for  Identification.”) 

•  ••••••••• 

352  Q.  State  whether  or  not  it  was  sent  to  you  by  Mr. 
Koch,  in  connection  with  the  purchase  of  your  shares 

from  him  in  1947?  A.  It  was. 

•  #•••••••• 

361  Q.  I  want  to  remind  you,  Mr.  Vort,  you  are  under 
oath,  subject  to  all  the  criminal  penalties  of  perjury, 

and  I  want  to  ask  you  this - 

The  Court :  I  thought  the  witness  understood  he  was  un¬ 
der  oath  all  the  time. 
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Mr.  Berger:  I  am  not  sure  if  he  understands,  Your 
Honor,  what  that  means  in  terms  of  criminal  prosecution, 
and  I  wanted  to  be  sure  of  that  before  I  ask  the  next  ques¬ 
tion  and  he  answers  it. 

By  Mr.  Berger : 

Q.  Did  you  participate  in  a  scheme  to  defraud  the 

362  United  States  by  concealing  the  German  ownership 
of  the  Althor  or  Basch  shares?  A.  No. 

Q.  Do  the  Thorer  interests  have  any  kind  of  interest  in 
your  shares?  A.  None  at  all. 

Q.  Does  anybody  whatsoever  have  any  kind  of  interest  in 
your  shares?  A.  Never;  nobody. 

Cross-examination  by  Counsel  for  the  Defendant 

***••*##*• 

363  Q.  Now,  Mr.  Vort,  I  hand  you  Plaintiffs’  Exhibit 
11-A  and  ask  you  when  is  the  first  time  you  saw  Cer¬ 
tificate  No.  5,  being  the  certificate  of  stock  issued  to  the 
Basch  Holding  Company  for  500  shares  of  Althor?  A.  It 
wasn’t  in  1936.  It  was  long  afterward. 

Q.  My  question  is,  when  did  you  first  see  it?  A.  I  believe 
around  that  time,  in  1939,  it  might  have  been,  and  it  could 
have  been  later;  I  don’t  remember. 

I  know  I  didn’t  see  it  when  it  was  made  out.  In  other 
words,  when  it  was  drawn  I  didn’t  see  it. 

I  came  to  a  meeting,  of  which  I  wasn’t  a  director,  in 
Althor,  Inc.,  and  when  I  came  to  it,  it  had  been  decided  by 
the  attorneys  to  do  this,  to  placate  the  Boycott  Committee, 
but  when  I  saw  it  for  the  first  time  I  can’t  recall,  but  I  do 
know  that  it  had  been  made  out;  it  was  discussed  at  the 
time  to  do  this  in  order  to  placate  the  Boycott  Committee. 

•  *••****#* 

364  Q.  I  will  now  ask  you  again,  were  you  present 
when  that  was  made  out?  A.  I  didn’t  see  it  made 

out,  no,  9ir. 
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Q.  Were  you  present  when  it  was  delivered?  A.  No,  I 
don’t  think  so,  although  I  am  not  so  sure  of  that,  but  I  know 
it  was  made  out ;  I  was  told  about  it.  Whether  I  actually 
saw  it  delivered  or  not,  back  in  1939, 1  don’t  know,  but  I  do 
admit  that  I  knew  about  it  at  that  time. 

Q.  Aside  from  your  having  seen  it,  and  being  present, 
when  is  the  first  time  you  heard  of  it  or  knew  about  it,  that 
you  can  recall  now?  A.  It  may  have  been  around  the  time 
that  it  was  actually  made  out ;  it  may  have  been  in  1939. 

Q.  And  can  you  state  how  soon  after  it  was  made  out, 
you  think?  A.  I  wouldn’t  know  how  soon  afterwards,  but 
I  imagine  it  was  done  around  that  time.  I  would  say 
around  the  time  we  had  the  three  conferences. 

We  had  three  conferences,  the  17th,  the  ISth  and  the  19th 
of  January,  and  then  after  we  scrapped  about  this  condition 
over  there,  and  didn’t  want  them  to  stay,  and  practically 
gave  them  an  ultimatum  that  we  were  going  to  get 

365  out,  they  said,  “We  have  to  placate,  we  have  to  hold 
that  Boycott  Committee  aside;  give  us  the  time;  we 

are  working  on  it  and  are  going  to  try  to  get  them  out.”  It 
must  have  been  around  that  time. 

Q.  Wrere  you  present  at  the  three  conferences  you  just 
mentioned?  A.  Yes. 

Q.  All  three  of  them?  A.  The  best  I  can  recall.  I  was 
there  right  at  the  start  of  those  conferences. 

Q.  Can  you  give  me  the  approximate  dates  of  those  three 
conferences?  A.  I  just  recalled  before  this  I  know  it  was 
the  17th,  ISth  and  19th  of  January,  according  to  the  record. 

Q.  IVhat  year?  A.  1939. 

Q.  And  who  was  present  at  the  first  conference?  A. 
Practically  everybody,  I  suppose;  each  one  of  the  stock¬ 
holders.  It  was  an  important  issue  to  them  at  that  time, 
so  everyone  had  to  be  there. 

366  Q.  Stockholders  of  wThat  ?  Althor?  A.  The  stock¬ 
holders  of — not  Althor,  no ;  the  officers  and  directors, 
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I  believe.  The  stockholders  of  Althor  were  not  there.  They 
were  Thorer  &  Company;  they  weren’t  there. 

I  wTill  tell  you  who  I  can  recall.  There  was  Mr.  Ward; 
Mr.  Stevenson;  Mr.  Klein  for  certain  I  know  was  there; 
Mr.  Koch  I  believe  was  not;  I  am  not  too  sure  about  him. 
I  know  I  was  there  and  Fred  Basch  was  there  and  Dr. 
Nauen  was  there — Ernest  Nauen. 

Q.  Do  you  recall  if  at  the  first  of  these  conferences  the  is¬ 
suance  of  this  stock  certificate  was  discussed?  A.  Whether 
it  was  discussed  at  the  first  or  second  or  third  conference  I 
don ’t  know.  I  wouldn’t  have  any  way  of  remembering  that. 

Q.  Do  you  have  any  recollection  whether  it  was  discussed 
at  all  of  them  or  only  at  one  of  them?  A.  I  wouldn’t  recall 
that.  I  know  this  was  the  issue  that  was  decided  upon  by 
the  attorneys  as  the  best  means  to  hold  the  Boycott  Com¬ 
mittee  aside  so  that  we  would  be  able  to  placate  them.  I 
mean  that  was  the  intent,  I  think — I  know  it  was. 

In  fact  this  stock  certificate  was  signed  by  James  A. 
Stevenson  and  George  Ward;  they  were  officers  of  Althor, 
Inc.,  and  evidently  those  two  arranged  this  procedure. 

Q.  Well,  now,  to  refresh  your  recollection,  Mr. 
367  Vort,  let  me  read  to  you  from  Plaintiffs’  Exhibit 
D JW  208,  a  day  note  of  Mr.  Stevenson : 

“January  17,  1939.  Herman  Basch  &  Co.,  Inc.  Long 
conference  in  evening  at  Hotel  Pennsylvania  regarding  in¬ 
vestigation  being  made  by  Boycott  Committee;  present, 
Messrs.  Basch,  Vortrefflich,  Nauen,  Klein,  Ward,  Mahler 
and  myself.  5  hours.” 

A.  That  sounds  correct. 

Q.  Do  you  recall  that?  A.  It  sounds  logical. 

Q.  Does  that  refresh  your  recollection?  A.  It  sounds 
correct. 

Q.  Did  you  discuss  the  issuance  of  that  stock  certificate 
in  that  meeting?  A.  I  wouldn’t  know.  Most  likely  the  first 
thing  that  must  have  been  discussed  was  the  boycott  situa¬ 
tion.  There  was  no  question  about  that.  Whether  that  was 
discussed  first  or  last,  I  don’t  know.  This  may  have  been 
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the  final  decision  because  there  may  have  been  opposition 
to  that  on  our  part. 

Q.  Do  you  recall  who  proposed  issuing  this?  A.  What 
is  that? 

Q.  Do  you  recall  who  proposed  issuing  this  stock  certifi¬ 
cate?  Whose  proposal  was  it?  A.  I  imagine  it  was  the 
attorneys’. 

368  Q.  I  want  your  recollection,  and  not  your  imagina¬ 
tion.  A.  Specifically,  I  don’t  know,  but  it  may  have 

been  Mr.  Stevenson  or  Mr.  Ward,  one  of  those  two,  because 
they  were  the  ones  that  discussed  this  feature  of  it  more 
than  anyone  else. 

Q.  The  “day  note”  continues: 

“January  18,  1939.  Same  parties;  5  hours.” 

A.  I  know  we  spent  quite  a  time  discussing  it. 

Q.  Does  that  refresh  your  recollection  that  you  spent  five 
hours  on  the  ISth?  A.  I  don’t  know  whether  it  was  five 
hours  but  it  was  a  lengthy  meeting. 

Q.  What  was  discussed  there?  A.  It  was  a  continuation 
of  this  situation,  the  fact  that  we  wanted  to  stay  along  with 
the  company;  our  ultimatum  to  get  them  out  and  what  it 
would  mean  to  the  industry,  to  the  trade,  to  ourselves  and 
to  the  individuals  involved. 

Q.  To  refresh  your  recollection  further,  plaintiffs’  Ex¬ 
hibit  DJW  20S  continues: 

“Januarv  19,  1939.  Conference  at  office  of  Briesen  & 
Schrenk  re  same:  Present,  Messrs.  Basch,  Vortreffiich, 
Nauen,  Klein,  Ward,  Mahler  and  myself  (meaning  Steven¬ 
son).” 

Do  you  recall  that  conference?  A.  Yes.  I  think 

369  that  was  the  final  day  of  the  conference  when  I  be¬ 
lieve,  I  am  sure,  that  this — now,  I  am  sure  that  it  was 

the  last  day  of  those  conferences  that  this  was  a  fait  ac¬ 
compli,  and  they  had  this  already  made  out  for  the  purpose 
of  placating  the  Boycott  Committee. 

Q.  Then  the  “Day  note”  continues: 
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“Received  from  Mr.  Mahler  duly  endorsed  Certificate 
No.  4  for  500  shares  of  capital  stock  of  Althor  standing  in 
the  name  of  Thorer  &  Co.” 

Does  that  refresh  your  recollection?  Were  you  present 
when  Mr.  Mahler  turned  over  Certificate  No.  4?  A.  No,  I 
wasn’t.  I  don ’t  remember  that  at  all. 

Q.  Did  you  know  that  Mr.  Mahler  had  Certificate  No.  4? 
A.  No,  I  didn’t  know  it.  These  books  weren’t  in  my  pos¬ 
session. 

Q.  Were  you  at  this  conference?  A.  I  was  at  this  confer¬ 
ence  but  I  didn’t  see  anything  of  the  stock  of  Thorer  & 
Company  being  turned  over. 

All  I  heard  about,  and  when  this  was  accomplished  after 
it  was  made  out,  was  the  Basch  Holding  Company  stock 
made  out  to  the  Basch  Holding  Company. 

Q.  Did  you  leave  the  conference  at  any  time  and  leave  the 
other  parties  alone?  A.  I  don’t  recall;  I  don’t  recall. 

Q.  Now,  I  continue: 

“Pursuant  to  request  of  Mr.  Klein,  on  behalf  of 
370  Basch  Holding  Company,  Inc.,  issued  a  new  certifi¬ 
cate,  No.  5,  for  500  shares  of  Althor  stock  in  the  name 
of  Basch  Holding  Company,  Inc.” 

Does  that  refresh  your  recollection  that  Mr.  Klein  re¬ 
quested  it  on  behalf  of  Basch  Holding  Company?  A.  No, 
it  doesn’t.  It  doesn’t  refresh  my  recollection  except  the 
possibility  that  he  was  the  attorney  for  the  Basch  Holding 
Company  and  it  may  be  that  he  asked  for  it  then.  It  is  very 
likely.  It  sounds  plausible. 

Q.  He  asked  for  it  then?  A.  It  may  have  been.  I  don’t 
recall  hearing  it,  but  it  is  very  likely  and  it  sounds  logical 
that  he  would,  being  that  it  was  made  out  to  the  Basch 
Holding  Company  that  he  would  be  the  one  who  asked  for 
it,  because  he  was  attorney  for  that  company. 

Q.  Does  it  refresh  your  recollection  that  Stevenson  is¬ 
sued  a  new  certificate  No.  5  at  this  conference,  while  you 
were  there?  A.  No,  it  doesn’t,  but  I  see  his  name  on  it, 
and  its  is  very  likely  that  he  did. 
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Q.  I  want  your  recollection.  A.  I  don’t  recall,  not  right 
now  anyway. 

Q.  I  continue  on: 

“Intrusted  same  to  him,  together  with  stock  cer- 

371  tifieate  book  of  Althor  containing  cancelled  certifi¬ 
cates.” 

Do  you  recall  seeing  Stevenson  turn  over  the  stock  cer¬ 
tificate  book  to  Mr.  Klein?  A.  No,  I  do  not. 

Q.  (Heading) : 

“Received  from  Mr.  Klein  letter-receipt  therefor.” 

Do  you  recall  whether  or  not  you  saw  him  receive  a  let¬ 
ter-receipt — Mr.  Stevenson,  that  is?  A.  No,  I  don’t  know 
anything  about  it. 

Q.  (Reading) : 

“Also  received  from  Bascli  Holding  Company  stock 
power  executed  by  it  covering  said  500  shares  of  capital 
stock.” 

Do  you  recall  that?  A.  No. 

Q.  Then  it  goes  on  to  say: 

“Option  agreement  dated  November  17,  1936,  made  by 
Herman  Basch  &  Company,  Inc.,  to  Thorer  &  Co.  signed  in 
duplicate,  original  delivered  to  me.” 

Stevenson,  that  is. 

Did  you  see  that  done?  A.  No,  I  didn’t  see  it  at  that 
time  but  I  was  told  about  it;  I  didn’t  see  it. 

In  fact,  to  this  day  I  don’t  know  exactly  what  the  con¬ 
tents  were  because  I  knew  that  it  wasn’t  a  real 

372  option,  it  was  just  done  for  the  same  purpose  that 
this  stock  was  made  out. 

Q.  Do  you  recall  how  long  this  last  conference  was?  A. 
What  is  that? 

Q.  Do  you  recall  how  long  this  last  conference  was?  A. 
I  imagine  they  averaged  anywhere  from  four  to  five  hours. 

Q.  Mr.  Stevenson’s  note  indicates  it  was  an  hour  and  a 
half. 

Do  you  recall  the  last  conference  was  a  short  conference, 
in  comparison  with  the  first  conference?  A.  I  don’t  know; 
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I  thought  they  were  all  long  conferences.  The  first  was 
long;  the  second  was  long — I  thought  they  were  all  about 
the  same.  Of  course  I  couldn’t  recall  exactly  how  many 
hours  it  was,  but  they  all  seemed  lengthy  to  me. 

Q.  Stock  Certificate  No.  5,  in  Plaintiffs’  Exhibit  11-A: 
When  were  you  first  informed  that  Klein  had  such  a  certifi¬ 
cate  in  his  possession?  A.  It  may  have  been  in  this  last 
meeting  that  I  spoke  about  before.  It  most  likely  was  at 
the  last  meeting  we  held. 

Q.  Do  you  knowT  who  informed  you?  A.  I  don’t. 

Q.  What  did  he  tell  you  about  the  stock  certificate, 

373  if  anything?  A.  What  did  who  tell  me? 

Q.  Whoever  informed  you  that  Mr.  Klein  had  the 
stock  certificate,  or  that  it  had  been  made  out.  A.  To  my 
best  recollection  I  believe  that  Mr.  Ward  and  Mr.  Steven¬ 
son  mentioned  that  there  was  a  stock  certificate  issued  in 
order  to  placate  the  Boycott  Committee,  to  tide  the  matter 
over  and  allay  it  for  awhile.  That  is  my  best  recollection. 

Q.  Will  you  examine  that  stock  certificate  and  tell  me  if 
you  recognize  any  of  the  signatures  on  it?  A.  Yes.  I  see 
Mr.  J.  A.  Stevenson’s  name  as  secretary,  and  Mr.  George 
S.  Ward,  vice-president,  of  Althor.  I  recognize  those  sig¬ 
natures. 

Q.  Why  was  it  dated  back  to  a  date  in  1936  ?  A.  I  really 
don ’t  know. 

Q.  Did  anyone  explain  that  to  you?  A.  No. 

Q.  Did  you  ever  ask?  A.  No.  I  didn’t  think  it  made  any 
difference. 

Q.  I  said  did  you  ever  ask?  A.  I  said  that  Mr.  Stevenson 
and  Mr.  Ward  could  tell  you  better  than  I  could.  I  really 
don ’t  know  why. 

Q.  That  is  not  responsive.  I  said,  did  you  ever 

374  ask  anyone?  A.  No.  In  fact  they  may  not  have 
noticed  the  date  until  much  later  on. 

The  Court:  Just  answer  the  question. 

Mr.  Wieferich :  Will  you  just  answer  the  questions,  Mr. 
Vort,  and  I  will  frame  them  so  we  can  keep  this  as  short  as 
possible. 
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The  Witness:  Yes. 

By  Mr.  Wieferich : 

Q.  Did  you  ever  ask  anyone  why  this  was  dated  back  to 
1936!  A.  No. 

Q.  On  direct  you  testified  that  was  a  faked  certifi- 

375  cate.  A.  I  knew  about  it. 

Q.  On  what  did  you  base  your  testimony  that  that 
was  a  fake  certificate!  A.  Because  I  knew  about  it. 

Q.  What  I  want  to  know  is,  how  did  you  come  to  the  con¬ 
clusion,  upon  what  facts  did  you  base  your  answer  -when 
counsel  asked  you  about  the  certificate  and  you  said  it  was 
a  fake!  A.  On  exactly  what  the  meetings  transpired  in 
1939,  in  January,  when  this  was  told  to  me.  How  else 
could  I  know  it  ? 

376  Q.  Who  told  it  to  you,  and  when!  A.  I  just  told 
you,  I  just  stated  before,  that  Mr.  Ward,  or  Mr. 

Stevenson  were  the  only  possible  ones  that  could  have  told 
me  about  it. 

Q.  And  when  did  they  tell  you,  at  this  meeting,  January 
19,  1939!  A.  January  19,  1939,  I  guess. 

Q.  Did  they  tell  each  of  the  parties  who  were  present  at 
that  conference  about  it!  A.  I  think  they  knew;  I  believe 
they  told  it  to  all  the  parties  there. 

Q.  Do  you  mean  to  tell  me  they  told  you  that  was  a  fake, 
and  you  never  asked  to  see  it  at  that  conference!  A.  It 
didn’t  matter  to  me;  it  didn’t  have  any  use  or  value. 

Q.  That  doesn’t  answer  the  question.  Answer  the  ques¬ 
tion  whether  you  saw  it.  A.  Not  at  that  time. 

Q.  Or  whether  you  asked  to  see  it  when  they  told  you  it 
was  a  fake!  A.  Not  at  that  time,  no,  I  didn’t. 

Q.  Did  you  see  it  at  the  Trenton  conference!  A.  No,  I 
didn’t  see  it  at  the  Trenton  conference. 

Q.  Did  you  exhibit  it  to  the  Boycott  Committee?  A.  Yes, 
that  is  right. 
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377  Q.  When  was  that?  A.  That  recalls  it,  that’s 
right,  now  I  can  recall — Mr.  Klein  went  up  with  me 

to  some  place  down  on  Broadway  to  show  this  to  some  gen¬ 
tlemen  of  the  Boycott  Committee,  some  man  named  Rosen- 
something,  I  don’t  recall  now  what  it  was. 

We  went  up  to  his  office  and  brought  the  book  into  him, 
and  he  never  even  looked  at  it.  It  wasn’t  even  opened  up. 

Q.  When  was  this,  approximately?  A.  This  must  have 
been  around  this  time — that’s  right — now  you  have  recalled 
that  to  me. 

Q.  You  mean  around  the  time  when  it  was  issued?  A. 
Around  the  time  when  it  was  issued,  that  is  right. 

Q.  Which  is  what?  A.  It  must  have  been  around  this 
date. 

Q.  Well,  what  date?  Just  state  the  date  for  the  record. 
A.  I  can  correlate  the  dates  now. 

Q.  W  as  it  January  19, 1939?  A.  It  must  have  been  either 
that  day  or  the  20th  or  21st,  I  am  not  sure. 

Q.  You  say  you  and  Mr.  Klein  took  that  down  to  this 
Boycott  Committee  officer’s  room?  A.  In  his  private 
room — he  was  an  attorney,  I  believe,  and  he  had  his  office — 
and  it  was  shown  to  him  and  the  purpose  of  it  was  to 

378  accomplish  something  there  to  tide  us  over  until  we 
could  eliminate  the  Germans,  which  occurred  later. 

Q.  You  saw  it  on  that  occasion,  then?  A.  No.  I  didn’t 
look  at  it — he  didn ’t  look  at  it.  I  had  it  tied  up  in  a  book — 
I  recall  that,  and  I  started  to  open  it  up. 

And  he  said,  “Is  this  German-owned?” 

And  I  said,  no. 

Q.  You  said  what?  A.  I  said  no  at  that  time,  in  order  to 
placate,  and  he  said,  “I  will  take  your  word  for  it.”  And 
inwardly  it  burned  me,  but  at  the  same  time  I  had  to  do  it. 

Mr.  Wieferich:  You  confine  your  answers  to  my  ques¬ 
tions  and  we  will  get  along. 

By  Mr.  Wieferich : 

Q.  You  told  him  no,  I  take  it,  that  it  was  not  German- 
owned?  A.  That  is  right. 
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Q.  You  knew  at  the  time  it  was  German-owned,  didn’t 
you?  A.  Yes.  That  was  an  expedient  that  had  to  be  used. 

Q.  You  knew  it  was  entirely  German-owned?  A.  Except 
for  the  Basch  interests  involved.  The  Basch  interest  had 
a  greater  interest  than  they  could  possibly - 

Q.  That  is  not  an  answer  to  my  question.  Let  me  put  it 
this  way: 

379  On  the  day  you  talked  to  the  member  of  the  Boy¬ 
cott  Committee,  to  which  you  have  just  referred,  who 
owned  Althor,  who  owned  the  capital  stock  of  Althor?  A. 
Really,  Thorer  &  Company  owned  the  stock  on  that  date, 
that  is  true. 

Q.  And  you  knew  it?  A.  I  knew  it,  yes. 

Q.  But  you  told  this  man  on  the  Boycott  Committee  that 
the  Germans  did  not  own  it,  is  that  right?  A.  At  that 
time,  yes,  that  is  true. 

Q.  Did  you  have  any  other  occasion  to  use  that  stock  cer¬ 
tificate  with  reference  to  the  Bovcott  Committee?  A.  No. 

Q.  Do  you  know  if  any  other  company  officer  had  occa¬ 
sion  to  use  it?  A.  Not  to  my  knowledge.  Mr.  Klein  went 
up  with  me  at  the  time. 

Q.  Who  got  the  stock  record  book  from  Mr.  Stevenson — 
Mr.  Klein?  A.  Mr.  Klein,  most  likely;  I  don’t  know  who 
he  got  it  from.  If  Stevenson  attended  he  may  have  gotten 
it  from  him. 

*##•••#*#• 

3S0  Q.  Let  me  correct  that.  Turn  to  the  stock  certifi¬ 
cate  No.  8  in  Plaintiffs’  Exhibit  11-A.  Do  you  recognize 
that  stock  certificate?  Have  you  seen  that  before?  A.  Yes. 
That  is  made  out  to  myself. 

Q.  What  was  the  occasion  of  making  that  stock  certifi¬ 
cate  out?  A.  That  was  in  February,  1939,  when  I  bought 
the  stock. 

Q.  At  the  Trenton  conference?  A.  Yes. 

Q.  Who  does  that  stock  certificate  show  transferred  the 
stock  to  you?  A.  Basch  Holding  Company,  who  had  that 
stock,  transferred  that  portion  to  me. 
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Q.  As  a  matter  of  fact  you  knew  that  the  Basch 
3S1  Holding  Company  had  no  interest  in  that  stock, 
didn’t  you?  A.  Well,  I  knew  that  they  were  going 
to  get  the  money  back  to  the  other - 

Q.  (Interposing)  My  question  is,  you  knew  that  the 
Basch  Holding  Company  had  no  interest  in  that  stock, 
didn’t  you?  A.  Well,  you  can — I  could  answer  that  both 
ways.  I  could  tell  you  that  they  really  did  have  some  inter¬ 
est  in  that  stock.  The  protective  interest  to  protect  that 
estate  which  was  being  threatened  by  a  boycott,  and  the  es¬ 
tate  was  going  to  suffer. 

Q.  Ownership  interest — let  me  qualify  it — ownership  in¬ 
terest.  A.  The  possession  was  in  them.  The  ownership 
was  actually  the  Althor  stock  owned  by  people  who  owned 
Althor,  but  the  possession  of  it  was  in  Basch  Holding  Com¬ 
pany. 

Q.  You  have  testified  that  Certificate  No.  5,  made  out  to 
the  Basch  Holding  Company,  was  a  fake,  and  you  knew  it, 
isn’t  that  right?  A.  Right.  I  knew  that. 

Q.  Do  you  mean  to  say  when  you  got  certificate  No.  8  you 
accepted  a  transfer  from  a  vendor  whom  you  knew  to  be  a 
fake?  Is  that  what  you  are  telling  me?  A.  The  vendor  was 
paid  for  it  and  there  was  a  receipt  receipted  by  them 
382  to  prove  to  me  that  the  owner  of  that  stock  was  ac¬ 
tually  paid  for  it.  That  is  on  the  record. 

The  man  who  owned  that  stock  got  it  through  the  inter¬ 
mediary  of  the  Basch  Holding  Company,  who  paid  them 
for  the  stock. 

As  long  as  the  party  at  interest  got  it,  that  is  all  that  was 
important.  The  people  who  owned  the  stock  paid  for  that, 
and  that  is  all  that  bothered  me. 

Q.  That  isn’t  responsive.  My  question  is,  Mr.  Vort,  you 
received  the  transfer  from  the  Basch  Holding  Company, 
whom  you  knew  had  no  ownership  interest  in  the  stock, 
didn’t  you?  A.  But  I  had  knowledge  they  were  inter¬ 
mediaries — 

The  Court :  Just  answer  the  question. 
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A.  No,  they  personally  had  no  interest  in  that  stock  out¬ 
side  of  that  which  I  mentioned  before. 

Q.  And  that  was  true  of  all  the  purchasers  at  Trenton, 
wasn’t  it?  A.  Most  likely,  yes — in  fact,  it  was. 

Q.  You  knew  that?  A.  They  all  knew  it,  that  Basch  Hold¬ 
ing  Company  was  getting  the  money  but  would  transfer  it 
to  the  owners. 

Q.  And  they  all  knew  Basch  Holding  Company  had  no 
interest  in  the  stock  that  was  being  transferred?  A.  They 
knew  that. 

Q.  You  discussed  it  fully,  didn’t  you?  A.  Except- 
383  ing  they  acted  as  a  broker  and  were  paid  $500  for 
transacting  it  as  a  broker. 

Q.  Now,  Mr.  Vort,  you  testified  on  direct  examination 
that  an  option  was  created  at  this  January,  1939,  meeting, 
which  was  given  to  Thorer  &  Company,  on  the  assets  of 
Herman  Basch  &  Co.  Do  you  recall  that?  A.  Yes,  I  do. 

Q.  Do  you  recall  the  circumstances  under  which  that  was 
done?  I  refer  now  to  Plaintiffs’  Exhibit  13  as  the  option 
that  I  am  discussing.  A.  That  was  a  culmination  of  nego¬ 
tiations  that  had  taken  place. 

Primarily  we  wanted,  I  think  it  was,  two-thirds  of  the 
stock  we  wanted  to  purchase  from  them,  and  after  nego¬ 
tiating  for  quite  some  time  it  was  reduced  to  49  percent, 
and  then  we  were  told  that  our  management  group, 
3S4  the  49  percent  which  we  were  talking  about — you 
were  talking  about  the  subject - 

Q.  We  are  talking  about  a  different  option. 

Let  me  refresh  your  recollection  by  showing  you  Plain¬ 
tiffs’  Exhibit  13.  A.  You  didn’t  mention  which  option. 

Q.  This  is  the  option  made  out  in  January,  1939,  to  the 
Thorer  partners. 

(Counsel  hands  exhibit  to  the  witness.) 

The  Court :  That  was  before  that  meeting. 

A.  Well,  do  I  happen  to  recall  it?  I  knew  about  it  and 
didn’t  see  this  here,  in  fact;  I  am  not  familiar  with  all  the 
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details  right  now,  but  I  do  know  it  was  made,  and  I  admit 
it  was  made. 

It  was  part  and  parcel  of  that  arrangement  of  the  stock 
certificate,  and  it  is  admitted  that  I  knew  about  it.  It  was 
done  for  a  specific  expedient,  in  order  to  stop  us  from  de¬ 
stroying  our  business  and  our  lives. 

The  Court :  Read  the  question. 

The  Reporter  (reading) : 

“This  is  the  option  made  out  in  January,  1939,  to  the 
Thorer  partners.” 

The  Witness :  The  conditions  surrounding  this,  when  this 
was  made,  was  comparable,  I  assume,  with  the  conditions 
surrounding  the  making  of  that.  That  is  all  I  can  remem¬ 
ber. 

385  By  Mr.  Wieferich: 

Q.  I  don’t  want  your  assumption;  I  want  just  what  you 
can  remember.  A.  I  don’t  recall  too  much  about  it. 

Q.  Do  you  recall  that  it  was  made  out  and  transferred  to 
Mr.  Stevenson,  at  the  meeting  of  January  19, 1939,  at  which 
you  were  present?  A.  No,  I  don’t  recall  that  it  was  trans¬ 
ferred  at  that  time. 

Q.  Do  you  recall  the  purpose  for  which  it  was  made  out? 
A.  The  purpose?  Exactly  the  same  as  the  stock — to  allay 
the  Boycott  Committee,  and  have  some — I  imagine  after 
studying  it — this  must  have  been  the  consideration  for  it, 
or  something  or  other,  but  I  don’t  know. 

Q.  Do  you  recall  who  told  you  that  it  was  made  out,  that 
it  existed?  A.  I  believe  it  was  Mr.  Ward;  I  am  not  sure 
of  it,  but  I  think  he  did  most  of  the  conversing  with  me. 

He  was  a  man  who  was  very  nice  to  me  all  along,  and  we 
discussed  it.  I  didn’t  care  much  for  most  of  the  others,  but 
of  them  all  I  think  Mr.  Ward  was  the  nicest  gentlemen  of 
all.  That’s  the  way  I  sized  him  up. 

•  *••••••*• 

389  Q.  Did  you  object  to  the  execution  either  of  that 
or  of  the  stock  certificate?  A.  No,  I  didn’t.  I  knew 
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the  expedient  purpose  involved,  and  I  didn’t  object.  Of 

course  I  knew  the  eventual  result  would  be - 

Q.  (Interposing)  My  question  simply  is  whether  you  ob¬ 
jected?  A.  No,  I  didn’t. 

**#•*•*•#• 

Q.  Mr.  Vort,  how  many  times  did  you  appear  be- 

390  fore  the  Boycott  Committee  yourself?  A.  I  would 
qualify  that  somewhat  and  say  that  it  wasn’t  the 

Boycott  Committee  that  I  went  to  there;  it  was  an  indi¬ 
vidual;  I  believe  there  was  another  man  around  there  with 
a  coat  on — in  order  to  show  him  the  stock  certificate  and 
allay  him  for  awhile. 

Q.  How  many  times  did  you  do  this  over  the  period  of 
years?  A.  Well,  there  was  another  instance  back  in  1937 
when  our  company - 

The  Court :  The  question  is,  how  many  times  did  you? 
The  Witness :  Once  more  besides,  yes.  I  thought  I  needed 
to  explain.  Only  one  other  time  besides  that. 

The  Court :  Now,  you  have  answered  it. 

By  Mr.  Wieferich: 

Q.  So  that  you  went  down  with  Mr.  Klein  once,  as  you 
have  testified,  and  then  you  say  now  you  went  once  more 
before  the  Boycott  Committee.  A.  Prior  to  that. 

Q.  When  was  that?  Can  you  recall  that  occasion?  A. 
That  was  about  1937,  several  months  after  Herman  Basch 
passed  away. 

While  he  was  alive  no  one  questioned  us  too  much,  but 
after  Mr.  Basch  died,  which  occurred  in  October  28,  1936, 
a  few  months  later  a  letter  was  received  addressed 

391  to  the  president,  I  believe,  or  to  the  company,  I  am 
not  sure  which,  asking  about  people  who  were  inter¬ 
ested  in  us. 

A  man  named  Potash  was  the  one  we  had  to  see.  Potash 
was  one  of  the  eleven  men,  and  he  was  very  menacing,  as  I 
say — not  that  we  were  afraid  of  him,  but  he  was  very  men¬ 
acing  about  the  fact  “If  we  find  out  you  are  German-owned 
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we  feel  sorry  for  you,  ’  ’  and  all  that  sort  of  stuff,  and  at  that 
time — shall  I  go  further?  Do  you  want  to  know  the  story? 

Q.  What  representations  did  you  make  to  Mr.  Potash? 
A.  I  didn’t  make  any  representations  at  all.  I  didn’t  talk 
to  him  at  the  time.  At  that  point  I  wanted  to  go  around - 

The  Court:  You  have  answered  the  question. 

By  Mr.  Wieferich: 

Q.  Did  you  tell  Mr.  Potash  that  the  company  was  not 
German-owned?  A.  I  told  him  nothing.  I  didn’t  talk  to 
him. 

Q.  I  only  want  the  times  you  went  before  members  of  the 
Boycott  Committee  yourself.  A.  Not  myself ;  I  never  went 
myself. 

Q.  Who  talked  to  Mr.  Potash?  A.  I  did  not. 

Q.  I  said  who  ?  A.  Mr.  Klein. 

Q.  Did  you  ever  talk  to  any  members  of  the  Boycott  Com¬ 
mittee  yourself,  except  for  the  time  you  went  down 
392  with  Klein  and  the  stock  record  book?  A.  That  is 
all ;  no  other  time. 

I  said  when  I  went  down  the  second  time  there  was  an¬ 
other  gentleman  there,  and  I  don’t  remember  his  name, 
who  was  with  him  at  the  time,  but  he  had  his  coat  on,  and 
evidently  was  one  of  the  investigators  for  the  Boycott  Com¬ 
mittee,  I  imagine,  but  it  wasn ’t  the  committe  as  such. 

Q.  Did  you  correspond  with  the  Boycott  Committee  at 
all,  or  with  members  thereof?  A.  Yes.  There  was  a  letter 
that  was  drafted  by  Mr.  Klein,  that  I  think  Fred  Basch 
sent,  to  the  Boycott  Committee,  outlining,  as  I  believe  we 
have  the  letter  here  vrhen  I  testified — the  interests  of  the 
Basch  people  and  the  interests  of — stating — when  I  said  it 
was  only  a  half-truth  contained  in  that  letter,  that  it  wasn’t 
all  truthful. 

Q.  You  are  referring  now  to  Plaintiffs’  Exhibit  DJS 
20- A,  which  I  will  ask  the  witness  to  examine  and  tell  me  if 
that  is  the  document  he  is  talking  about. 

(Counsel  hands  exhibit  to  the  witness.) 
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A.  Yes.  It  was  sent  to  Robert  Marcus,  that’s  right. 

The  Court:  Let  me  see  it. 

(Counsel  hands  exhibit  to  the  Court.) 

The  Witness:  This  is  the  one. 

By  Mr.  Wieferich: 

Q.  And  it  is  your  recollection  that  Fred  Basch 

393  signed  that  letter,  is  it,  the  original  of  that  letter? 
A.  I  believe  he  did,  yes,  I  believe  so. 

Q.  Do  you  recall  whether  you  transmitted  a  copy  of  that 
letter  to  Mr.  Stevenson?  A.  I  imagine  I  did;  I  don’t  recall 
exactly,  but  I  think  I  did.  I  think  Mr.  Stevenson  wanted  to 
have  a  copy  of  it,  and  I  think  we  did. 

Mr.  Wieferich:  I  would  like  to  have  marked  as  Defend¬ 
ant’s  Exhibit  19  for  Identification  a  letter  dated  April  29, 
1937,  addressed  to  Mr.  J.  A.  Stevenson,  Jr.,  signed  by 
P.  W.  Vortrefflich,  identified  in  the  deposition  of  Mr. 
Stevenson  as  DJS  20. 

(Thereupon  a  letted  dated  April  29,  1937,  addressed  to 
J.  A.  Stevenson,  Jr.,  signed  by  P.  W.  Vortrefflich  (hereto¬ 
fore  identified  as  DJS  Exhibit  20)  was  marked  by  the  Clerk 
of  the  Court  “Defendant’s  Exhibit  19  for  Identification.”) 

By  Mr.  Wieferich: 

Q.  I  will  ask  the  witness  to  examine  Defendant’s  Exhibit 
19  for  Identification  and  tell  me  if  that  is  a  letter  he  sent? 
A.  Yes,  it  is  my  signature  and  it  is  on  our  stationery. 

Q.  Do  you  recall  whether  Plaintiffs’  Exhibit  DJS  20-A  is 
the  enclosure  you  referred  to  in  Defendant’s  Exhibit  19? 
A.  Yes ;  yes,  this  letter  was  attached  to  this  copy  of 

394  this  letter. 

Q.  So  that  you,  yourself,  knew  what  the  statement 
was,  which  is  Plaintiff’s  Exhibit  DJS  20-A?  A.  Yes.  I 
was  aware  of  the  statement,  yes,  that  is  true. 

Q.  Let  me  call  your  attention  to  the  statement  in  the 
middle  of  the  big  paragraph  in  that  letter,  Plaintiffs’  Ex¬ 
hibit  DJS  20-A : 
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“The  machinery,  apparatus  and  capital  of  this  business 
was  wholly  that  of  Mr.  Basch,  and  no  one  else  has  ever  con¬ 
tributed  to  the  capital  of  equipment  of  this  business.” 

A.  What  do  you  want  to  know  about  it? 

Q.  Was  that  true,  as  a  matter  of  fact?  A.  Yes.  It  is 
true  as  a  matter  of  fact. 

Herman  Basch  contributed  that  machinery  and  it  was 
paid  for.  They  didn’t  put  one  penny  into  that  business. 
They  paid  for  it  out  of  the  profits  of  the  company.  It  was 
his  stuff  and  there  was  a  contract  outstanding  for  which 
they  hadn’t  paid — for  ’which  the  Germans  hadn’t  paid. 

Q.  The  next  statement  reads: 

“All  profits  made  in  the  business  are  either  used  for  the 
conduct  of  the  business  or  paid  over  to  the  ‘Basch  Estate’ 
for  the  sole  benefit  of  his  heirs.” 

•  ••*#*•*#* 

395  W^as  that  statement  true?  A.  That  is  half  true,  be¬ 
cause  the  royalties  and  the  payments  due,  which  were 
coming  out  of  profit  to  pay  for  the  business,  they  w^ere 
going  to  the  estate.  That  is  the  partial  truth.  However,  it 
wasn’t  necessarily  so  that  all  the  profits  were  going  over 
there.  The  Basch  interest  was  quite  big — the  Herman 
Basch  estate  interest,  I  should  say. 

Q.  What  is  the  part  of  the  statement  that  is  not  true? 
A.  The  statement  that  “All  profits  go  to  the  Basch  estate.” 

Q.  W^at  was  wrong  with  that?  A.  All  profits  made  in 
the  business  were  either  used  for  the  conduct  of  the  busi¬ 
ness  or  paid  over  to  the  Basch  estate.  That  was  true  up 
until  the  end  of  1936 ;  there  were  no  dividends  paid ;  all  the 
money  earned  was  kept  there  or  paid  to  the  Basch  Estate. 
And  it  was  only  after  Mr.  Basch  died  where  a  big  amount 
of  $175,000  was  paid  out  as  a  dividend,  which  was  more 
than  the  profits  earned  in  that  year — much  more. 

Q.  W’ho  was  that  paid  to?  A.  That  was  paid  to  Althor 
as  a  dividend.  It  was  their  business  and  they  insisted  on 
it,  but  they  never  would  get  that  amount  of  dividend  if 
Herman  Basch  was  alive. 
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Q.  Did  you  know  to  whom  Althor  paid  the  money?  A. 
At  that  time  I  didn’t  know  who  the  stockholders 

396  were  of  Althor. 

I  had  an  idea  Mr.  Schoenburg  and  Mr.  Sack  were 
interested,  because  they  came  over,  but  later  I  found  out 
there  were  other  stockholders  there  that  I  never  heard 
about,  such  as  a  Mrs.  Martins,  and  an  Alfred  Thorer:  I 
found  that  out  later  on. 

Q.  You  mean  you  didn’t  know  Althor  was  German-owned 
in  1936?  A.  Oh,  I  knew  they  were  German-owned  but  I 
didn’t  know  who  they  were. 

Q.  Did  you  know  whether  or  not  the  dividends  were  going 
to  the  German  owners?  A.  They  were  in  1936,  and  then 
when — do  you  want  to  know  more  about  it,  or  shall  I  stop? 
I  mean  I  want  to  be  responsive.  If  you  want  the  story  I 
can  tell  you. 

Mr.  Berger:  There  is  a  discrepancy  in  the  record,  Your 
Honor.  I  thought  the  witness  testified  several  moments 
ago — 

The  Court:  Well,  the  question  he  is  testifying  to  now 
is  the  question. 

Bv  Mr.  Wieferich: 

Q.  And  in  1937,  to  your  knowiedge,  wiiere  did  the  divi¬ 
dends  of  Herman  Basch  &  Company  go?  A.  In  1937,  if 
there  wrere  dividends — and  I  think  there  were,  if  I  recall — 
they  went  to  Althor — Althor,  Inc.,  who  was  the  parent  cor¬ 
poration  of  Basch  &  Company. 

397  Q.  And  in  1937  to  your  knowiedge  did  Althor  pay 
those  dividends,  do  you  know’?  A.  It  may  very  well 

be — that  is  what  I  wras  trying  to  come  to  before — that  dur¬ 
ing  the  early  part  of  1937,  wiien  Mr.  Klein  told  the  Boycott 
Committee — and  that  is  all  I  was  interested  in,  was  to  see 
that  money  didn’t  go  to  Germany — he  made  an  assertion 
there  that  no  dividends  were  going  over  there.  That  wrns 
the  primary  interest. 

Then  I  spoke  to  Klein  about  it  myself,  and  he  said, 
“Don’t  worry  about  it;  we  are  sending  it  to  their  repre- 
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sentative  here  to  credit  their  account,  and  it  won’t  go  over.” 

I  felt  pretty  good  about  that,  because  it  wasn’t  going  to 
go  over. 

However,  soon  thereafter  I  received  a  letter  from  Mr. 
Mahler  acknowledging  receipt  of  the  money,  or  charging 
our  account  with  those  dividends  and  admitting  that  they 
were  going  across.  He  was  remitting  it  to  Europe. 

That  is  when  I  felt  angry  about  it.  That  led  up  to  that 
letter  I  sent  to  the  Treasury  Department  in  1938. 

Q.  Who  was  Mr.  Mahler  representing  at  this  time?  A. 
He  was  representing  Thorer  &  Hollender,  and  he  was  run¬ 
ning  Thorer  &  Hollender ’s  business. 

Q.  And  you  mean  that  the  dividends  were  being  paid  over 
to  Thorer  &  Hollender?  A.  By  direction.  In  other  words, 
we  were  told  to  do  it.  I  was  an  employee  there.  I 
398  wasn’t  a  stockholder  in  1937,  and  I  wasn’t  a  director, 
as  I  recall,  but  anyway  I  was  an  employee.  I  was 
told  to  send  money  to  them. 

Q.  Who  told  you  that?  A.  Mr.  Ward  and  Mr.  Schoen- 
burg,  and  whoever  it  w^as — it  might  be  whoever  was  the 
boss,  whoever  represented  them. 

Q.  Who  was  it?  That’s  what  I  want  to  know.  A.  What? 

Q.  Who  was  it?  A.  Mr.  Schoenburg — there  may  be  let¬ 
ters  there  showing — directed  the  accountant  to  have  it  paid, 
or  to  me,  or  to  the  business,  or  to  the  accountants,  directing 
them  what  to  do  with  their  money.  This  was  prior  to  1939, 
before  we  had  anything  to  do  with  it. 

Q.  All  right,  let’s  continue  on  with  Plaintiffs’  Exhibit 
DJS  20-A.  The  next  sentence  reads: 

“No  dividends,  profits,  royalties  or  other  payments  are 
made  to  anybody.” 

A.  No  dividends,  profits — well,  it  seems  ridiculous  to  say 
it,  because  we  do  know  for  a  fact  that  the  royalties  at  least 
were  paid  to  the  estate.  That  is  the  part  which  is  the  false¬ 
hood  ;  it  was  a  half  truth. 

Q.  And  the  dividends  were  paid  to  the  Germans  too, 
weren’t  they?  A.  To  Althor  Company,  that  is  right.  Well, 
it  belonged  to  them.  It  was  their  business.  We 
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399  couldn’t  do  anything  about  it.  That  is  just  the  rea¬ 
son  why  we  try  to  get  them  out. 

Q.  Did  you  have  occasion  to  talk  to  Dr.  Marcus  about  this 
yourself?  A.  No.  I  never  saw  Mr.  Marcus;  I  don’t  know 
who  he  is.  It  could  be  that  Mr.  Klein  did,  but  I  don ’t  know 
wrho  he  is;  I  don’t  remember. 

Q.  Was  this  the  first  time  you  recall  that  the  Boycott 
Committee  had  required  letters  from  you,  or  had  received 
letters  from  your  company?  A.  I  think  so,  as  far  as  the 
Boycott  Committee  was  concerned.  There  were  customers 
who  ask-:d  about  it,  and  individuals,  because  they  knew  that 
the  Germans  had  bought  in,  but  there  wras  nothing  that  I 
can  recall  preceding  this. 

Q.  M  hy  did  you  send  a  copy  of  this  letter  to  Mr.  Steven¬ 
son?  A.  He  evidently  requested  it.  I  write  here: 

“As  per  your  request  we  are  sending  you  herewith  a  copy 
of  the  letter  wre  sent  to  the  Joint  Boycott  Council  dated 
April  29,  1937.” 

He  requested  it,  so  I  sent  it  to  him. 

Q.  Did  you  exhibit  copies  of  this  letter  to  Ernest 

400  Nauen?  A.  About  my  letter? 

Q.  Your  letter  and  enclosure.  I  don’t  think  so;  I 
don’t  know. 

Q.  Did  you  talk  to  him  about  them?  A.  Most  likely.  It 
was  an  important  enough  question  to  discuss — I  must  have 
— but  this  letter  I  wrote,  I  didn’t  show  him. 

Q.  How  about  Fred  Basch?  Did  you  show  that  to  him? 
A.  Undoubtedly  he  must  have  seen  them.  He  signed  it ;  he 
must  have  seen  his  owm  letter. 

402  Q.  Didn’t  you  as  a  matter  of  fact,  Mr.  Vort,  con¬ 
sult  both  "with  Fred  Basch  and  with  Mr.  Klein  about 
what  representations  should  be  made  to  the  Boycott  Com¬ 
mittee  as  to  the  ownership  of  Herman  Basch  &  Company? 
A.  The  only  thing  we  ever  did  with  Mr.  Klein  was  to  tell 
him  of  our  fears  and  our  anxieties. 
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403  He  was  the  attorney  and  I  imagine  he  put  all  these 
facts  together.  We  didn’t  tell  him  what  to  do.  I 
wouldn ’t  dare  to  tell  him  what  to  do. 

Q.  Did  he  tell  you  what  he  was  doing?  A.  He  mentioned 
it  to  us,  yes,  that’s  why  I  am  familiar  wfith  the  subject 
matter. 

The  Court:  Did  he  tell  you  what  he  was  doing? 

The  Witness:  Yes,  he  did,  in  most  cases,  yes,  sir. 

•  ©••#*###* 

412  Fred  A.  Klein  was  called  as  a  witness  for  and  on 
behalf  of  the  plaintiff  and,  having  been  first  duly 

sw’orn  by  the  Clerk  of  the  Court,  assumed  the  witness  stand 
and  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Counsel  for  Plaintiffs 

By  Mr.  Berger : 

Q.  Your  name,  sir?  A.  Fred  A.  Klein. 

Q.  Your  residence?  A.  24  James  Place,  Staten  Island, 
New  York. 

Q.  Your  citizenship?  A.  Native  born;  United  States 
citizen. 

Q.  Your  occupation?  A.  I  am  a  lawyer  specializing  in 
patent  and  related  matters. 

Q.  With  what  firm  were  you  associated  in  the  years,  say, 
1930  through  1940?  A.  I  was  a  partner  from  1920  on  in 
the  firm  of  Briesen  &  Schrenk,  in  New  York,  who  special¬ 
ized  in  patent  matters,  and  with  the  death  of  the  Briesens 
we  changed  the  firm  name  to  Klein,  Alexander  &  Poe, 

413  and  then  to  Klein,  Alexander  &  Cooper  when  Poe 
died. 

*•••••••*• 

Q.  Did  you  ever  have  occasion  to  perform  services  for 
one  Herman  Basch?  A.  Yes. 

Q.  Can  you  tell  us  in  what  connection,  and  when?  A. 
Shall  I  give  the  underlying  facts  ? 
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Q.  Briefly,  sir.  A.  Herman  Basch,  in  June,  1922,  pur¬ 
chased — at  least  we  so  advised  him — a  process  for  dyeing 
and  dressing  Persian  lambskins,  and  related  skins,  from  a 
German  concern  located  in  Leipzig  named  Thorer  &  Com¬ 
pany. 

He  was  supposed  to  pay  royalties  on  each  skin  dressed  by 
this  process  for  a  period  of  ten  years,  beginning  with  Janu¬ 
ary,  1923;  so  that  the  ten-year  period  would  be  up  in  De¬ 
cember,  1932. 

He  went  along  merrily  with  that  process,  operating  under 
it,  and  then  I  recall  in  1932  there  was  a  public  announce¬ 
ment  that  the  Thorers,  the  Thorer  &  Company,  the  Ger¬ 
man  concern,  had  made  a  deal  with  a  New  Jersey  concern 
known  as  Alaska  Chemical  Company,  whereby  the 
414  two  of  them  would  commence  to  operate  this  process 
in  the  United  States  beginning  with  January,  1933. 

Mr.  Basch,  who  personally  had  the  agreement  with  the 
Thorers,  came  to  us  for  advice  in  connection  with  it. 

The  original  agreement  was  in  German.  We  studied  it 
and  translated  it,  and  we  advised  him  that  he  had  purchased 
this  process  and  that  he  was  exclusively  entitled  to  it.  And 
we  advised  that  he  institute  suit  to  protect  his  interests. 

We  sued  the  Thorers;  Thorer  &  Co.;  one  of  their  part¬ 
ners,  Rudolph  Sack,  was  then  in  this  country,  and  we  served 
him  in  New  York  with  a  restraining  order  which  we  got 
from  Judge  Caffey  in  April,  1932. 

Thai  is  the  beginning  of  it. 

Q.  Was  that  litigation  resolved?  A.  The  litigation,  yes, 
was  resolved  by  a  settlement  arrangement. 

Q.  Can  you  state  very  briefly  the  nature  of  that  settle¬ 
ment  arrangement?  A.  The  arrangement  was  to  the  effect 
that  Herman  Basch  would  sell  his  business  to  the  Thorers ; 
organizing  a  new  company  in  New  Jersey  under  the  same 
name  of  Herman  Basch  &  Co.;  transfer  all  his  physical  as¬ 
sets  ;  and  he  was  to  receive  the  same  rate  of  royalty  over  a 
period  of  ten  years  as  he  had  been  paying  in  the  period  1922 
to  1932,  and  that  royalty  arrangement  was  to  expire  at  the 
end  of  1942. 
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415  Q.  Did  you  say  that  a  new  company,  Herman 
Basch  &  Company  of  New  Jersey,  was  formed?  A. 

A  New  Jersey  corporation  was  formed  by  Herman  Basch, 
and  then  the  stock  transferred. 

Q.  Who  were  the  shares  issued  to,  do  you  recall?  A.  The 
shares,  as  I  recall,  were  issued  to  a  concern  called  Althor, 
A-l-t-h-o-r. 

Q.  And  do  you  recall  whether  or  not  the  shares  were  put 
in  escrow?  A.  The  shares  were  put  in  escrow  with  the 
National  City  Bank. 

Q.  Do  you  recall  who  contributed  the  working  capital 
when  Herman  Basch  &  Co.  was  formed?  A.  Most  of  it  was 
borrowed  from  the  National  City  Bank.  Herman  Basch 
put  in  his  assets,  and  what  cash  he  had  he  left  there  in  the 
business. 

Q.  Do  you  recall  whether  or  not  the  Thorer  interests  con¬ 
tributed  any  capital?  A.  No.  It  is  my  best  recollection 
that  they  did  not. 

Q.  Do  you  have  any  recollection  of  whether  or  not  Paul 
Vort  favored  or  opposed  this  agreement  of  setting  up  the 
new  company  with  the  Thorer  interests?  A.  He  opposed 
it.  The  first  time  that  I  heard  him  express  opposition  was 
during  the  negotiations,  which  would  have  been  October, 
’32,  or  thereabouts. 

416  Q.  Do  you  recall  where  he  expressed  this  opposi¬ 
tion?  A.  Yes.  He  came  to  our  office  with  Mr.  Basch, 

and  in  my  room  he  said  to  Mr.  Basch,  “Mr.  Basch,  don’t 
sell  the  company;  we  will  get  our  share  of  the  business 
even  if  we  lose  the  litigation.” 

Mr.  Basch  said  that  it  was  his  business  and  he  was  going 
to  do  as  he  determined. 

*•••«•••*• 

417  Q.  After  1936  did  you  have  any  occasion  to  ob¬ 
serve  the  nature  of  the  relations  between  Fred 

Basch,  Paul  Vort  and  the  Hollender  group?  A.  You  mean 
the  Thorer  group? 
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Q.  The  Thorer  group,  yes,  Paul  Hollender  and  his  asso¬ 
ciates.  A.  Well,  in  1938  it  was  evident  to  me  that  they 
were  violently  antagonistic. 

Mr.  Falloon :  I  object  to  that  as  calling  for  a  conclusion 
of  the  witness,  and  no  foundation  being  laid,  and  I  ask  that 
the  answer  be  stricken. 

The  Court:  I  will  sustain  the  objection. 

#•••••••*• 

418  Q.  Were  you  counseling  Fred  Basch  at  this  time, 
Mr.  Klein?  A.  Only  incidentally  as  he  had  an  in¬ 
terest  in  Herman  Basch  Estfte. 

Q.  Did  he  have  occasion  to  consult  you  about  some  of 
his  problems  in  the  company?  A.  He  would  discuss  them 
with  me,  yes. 

Q.  Can  you  advise  us  the  nature  of  those  discussions? 
A.  We  discussed  the  conduct  of  the  business  of  Herman 
Basch  &  Co.,  and  Fred  Basch  stated  that — 

Mr.  Falloon:  I  object  to  that  as  hearsay,  what  Fred 
Basch  may  have  told  him ;  Fred  Basch  is  deceased. 

The  Court:  He  can  state  what  was  told  him. 

Mr.  Berger:  He  was  the  counsellor  for  the  estate,  and 
consulted  in  a  professional  capacity. 

The  Court :  Proceed. 

419  The  Witness :  He  stated  that  he  wanted  to  get  the 
Thorers  out  of  the  business. 

By  Mr.  Berger: 

Q.  When  did  Herman  Basch  die,  Mr.  Klein?  A.  In  Oc¬ 
tober,  1936. 

Q.  Do  you  recall  the  general  provisions  of  his  will?  A. 
His  will  gave  his  widow  the  income  from  the  estate  during 
her  lifetime,  and  the  corpus  of  the  estate  went  to  Fred. 

Q.  The  remainder?  A.  Yes. 

Q.  Did  you  represent  the  estate,  sir?  A.  Well,  I  per- 
sonallv  didn’t  do  the  work;  someone  else  in  the  office  did. 
Q.  The  estate  then  was  a  client  of  your  firm?  A.  Yes. 
Q.  Did  you  learn  whether  or  not  Fred  Basch  had  any 
special  value  to  the  firm?  A.  I  did. 


199 


Q.  Will  you  state  what  that  value  was?  A.  Well,  the 
process,  as  it  was  purchased  in  1922,  wns  improved  by  Her¬ 
man  Basch  and  Fred  Basch  over  the  period  of  years  from 
1923  to  1932  wThen  I  contacted  them. 

Q.  Is  that  what  patent  lawyers  are  accustomed  to 

420  describe  as  “know-how?”  A.  No.  I  would  say  it 
was  more  than  that.  I  think  it  was  really  making 

improvements  whereby  you  would  turn  out  a  better  product 
and  there  would  be  less  loss  and  damage. 

Q.  Did  anybody,  other  than  Fred  Basch,  have  that  knowl¬ 
edge? 

Mr.  Falloon :  I  object  to  that  as  calling  for  a  conclusion 
of  the  witness. 

The  Court:  I  will  overrule  the  objection.  He  can  state 
what  he  knew  as  to  that. 

The  Witness:  No. 

By  Mr.  Berger: 

Q.  Did  it  have  any  special  value  to  the  company?  A.  It 
was  the  backbone  of  the  company. 

Q.  I  have  here  Plaintiff’s  Exhibit  DJW-208,  being  a 
memorandum  by  James  A.  Stevenson.  Do  you  know  Mr. 
Stevenson?  A.  Very  well. 

Q.  This  memorandum  purports  to  state  that  you  were 
present  at  three  conferences  on  January  17, 18,  and  19  *  *  # 

•  •••••••*• 

421  Q.  This  is  not  the  Trenton  confernece?  A.  No,  it 
was  not. 

*••«#••#*« 

Q.  Do  you  have  any  recollection  of  an  investigation  then 
being  made  by  the  Jewish  Boycott  Committee  of  the  af¬ 
fairs  of  the  Basch  Company?  A.  Well,  there  was 

422  one  in  1937  and  that  was  more  or  less  continuous  and 
extended  into  1939. 

Q.  Do  you  have  any  independent  recollection?  A.  Oh, 
yes ;  very  clear. 

Q.  And  do  you  recall  whether  or  not  these  particular 
conferences  concerned  themselves  with  the  problem  of  an 
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investigation  then  being  conducted  by  the  Jewish  Boycott 
Committee  of  Basch  &  Company?  A.  I  do.  I  have  a  recol¬ 
lection  of  that. 

Q.  Do  you  recall  whether  you  were  called  before  the 
Boycott  Committee  at  about  this  time?  A.  1939? 

Q.  Yes,  January,  1939.  A.  I  don’t  know  what  you  mean 
by  “I  was  called  before  them.” 

They  wanted  some  information  from  Basch  &  Company, 
and  I  was  delegated  to  go  to  them. 

•  *•#•••©•# 

423  Q.  (Interposing)  Do  you  have  any  recollection  of 
whether  a  certificate  issued  to  the  Basch  Holding 

Company  for  500  shares  of  Althor  stock  was  turned  over 
to  you?  A.  I  have. 

Q.  Was  it  in  fact  turned  over  to  you?  A.  It  was  handed 
to  me. 

Q.  For  what  purpose?  A.  In  case  it  should  be  useful 
in  connection  with  this  boycott  situation. 

Q.  First  let  me  ask  you,  did  you  have  any  associa- 

424  tion  with  the  Basch  Holding  Company?  A.  Yes. 
Basch  Holding  Company  was  the  old  Herman  Basch 

&  Co.  of  New  York,  which  changed  its  name  in  order  to 
get  away  from  the  confusion  of  the  two  Herman  Basch 
companies,  and  it  had  some  of  the  assets  of  the  estate  of 
Herman  Basch  in  its  name,  and  I  was  an  officer  and  di¬ 
rector  of  the  Basch  Holding  Company. 

Q.  Was  a  real  consideration  paid  by  the  Basch  Holding 
Company  for  this  500-share  certificate?  A.  No,  sir. 

Q.  What  vras  the  purpose  of  the  issuance  of  this  cer¬ 
tificate?  A.  The  fact  that  the  Basch  Holding  Company 
never  got  the  payment  or  possession  of  that  certificate  of¬ 
ficially.  The  certificate  was  given  to  me  for  a  few  days 
that  I  might  have  it  if  I  could  use  it. 

Q.  What  happened  to  the  certificate?  A.  It  was  re¬ 
turned  to  Stevenson. 

Q.  And  what  use  was  it  designed  for  in  the  interim?  A. 
If  it  was  of  interest  before  the  Boycott  Committee  I  was 
told  that  I  could  use  it,  but  I  didn’t. 


201 


Q.  And  what  was  the  purpose  of  exhibiting  it  to  the  Boy¬ 
cott  Committee? 

Mr.  Falloon:  I  understood  him  to  say  it  was  not  ex¬ 
hibited. 

The  Witness :  Well,  the  certificate  was  a  fiction. 

425  By  Mr.  Berger : 

Q.  Designed  to  do  what?  A.  Its  purpose  was  to 
help  convince  the  Boycott  Committee,  if  it  became  neces¬ 
sary,  that  the  Thorers  had  an  option  to  purchase  the  busi¬ 
ness  of  Herman  Basch  &  Co. 

Q.  The  certificate,  you  say?  A.  The  stock  certificate. 

Q.  The  stock  certificate?  A.  The  stock  certificate. 

Q.  I  may  have  confused  you.  I  haven’t  asked  you  about 
any  option,  sir.  I  am  confining  myself  to  the  purpose  of  the 
issuance  of  the  stock  certificate  in  the  name  of  Basch 
Holding  Company. 

You  stated,  I  believe,  that  it  was  to  be  used  with  the  Boy¬ 
cott  Committee,  and  I  am  not  sure  I  understand  what  you 
mean  it  was  to  be  used  with  the  Boycott  Committee — the 
stock  certificate?  A.  The  stock  certificate  was  to  be  used 
before  the  Boycott  Committee  to  indicate  that  the  stock 
was  owned  by  the  Basch  Holding  Company. 
##*#*##•## 

426  Q.  I  show  you  Plaintiffs’  Exhibit  13,  an  option 
agreement  dated  November  17,  1936,  entered  into  between 
Herman  Basch  &  Company,  Inc.,  and  members  of  the 
Thorer  group,  bearing  the  signature  of  Herman  Basch  & 
Company,  Inc.,  by  Fred  Basch,  and  ask  you  if  that  is  your 
signature?  A.  Fred  Basch ’s  signature? 

Q.  Oh,  I  beg  your  pardon.  Can  you  recognize  Fred 
Basch ’s  signature?  A.  Oh,  vcs;  that  is  Fred  Basch ’s 
signature. 

Q.  Have  you  seen  this  document,  sir,  before?  A. 

427  I  saw  the  original. 

Q.  Do  you  recall  what  the  purpose  of  this  option 
was,  Mr.  Klein?  A.  That  was  a  fiction  and  was  intended 


202 


to  be  used,  or  was  made  available  for  use,  before  the  Boy¬ 
cott  Committee. 

Q.  You  say  it  was  a  fiction?  A.  Yes. 

Q.  Was  it  designed  to  create  legal  rights?  A.  No. 

Q.  Did  you  call  on  the  Jewish  Boycott  Committee  with 
the  500-share  certificate  and  this  option?  A.  I  have  a 
recollection  of  having  the  stock  certificate  book  with  me, 
but  I  have  no  clear  recollection  of  having  the  option  along. 

Q.  When  you  say  with  you,  where  was  that?  A.  I  went 
to  the  office  of  a  member  of  the  Committee  on  William 
Street,  in  New  York,  and  I  had  the  book  wrapped  up  with 
a  paper.  I  remember  that,  but  I  have  no  recollection  of 
the  agreement. 

Q.  Did  you  exhibit  the  certificate  to  the  gentleman  you 
called  on  there?  A.  No,  sir. 

Q.  Can  you  recall  the  name  of  that  gentleman?  A.  My 
best  recollection  is  that  his  name  was  Rosenbaum. 
42S  Q.  State  whether  or  not  you  ever  purchased  any 
shares  in  Basch  &  Company  of  New  Jersey.  A.  I 
purchased  IS  shares  of  stock  in  Althor,  which  held  the 
Herman  Basch  &  Co.  of  New  Jersey  stock. 

Q.  When  did  you  buy  those  shares?  A.  My  best  recol¬ 
lection  is  about  February  IS,  1939. 

Q.  You  purchased  IS  shares.  Who  sold  those  shares  to 
you?  A.  Well,  I  bought  them  from  Thorer  &  Co. 

Q.  How  could  you  do  that  with  the  certificate,  the  legal 
title,  in  the  Basch  Holding  Company?  A.  I  never  recog¬ 
nized  that  the  title  was  in  the  Basch  Holding  Co.  I  recog¬ 
nized  that  title  was  in  Thorer  &  Co.  to  the  Althor  stock. 

Q.  You  mean  equitable  title  as  distinguished  from 
429  bare  legal  title,  shown  by  the  record  of  the  corpo¬ 
ration.  A.  Well,  it  is  a  question  of  law  and  I 
wouldn’t  like  to  say  what  it  is,  but  I  would  say  that  the 
equitable  title  was  in  Thorer  &  Co.  They  were  the  bene¬ 
ficial  owners  at  that  time  prior  to  February  IS,  1939. 
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Q.  I  show  you  Plaintiffs’  Exhibit  49,  purporting  to  be  a 
receipt  executed  on  February  IS,  1939  by  the  Basch  Hold¬ 
ing  Company,  purporting  to  bear  your  signature  and  that 
of  Fred  Basch,  a  receipt  running  to  Fred  Basch,  Paul 
Vort,  Ernest  Nauen,  yourself  and  others,  for  $100,000,  in 
full  payment  for  the  500  shares  of  Althor,  Inc.  stock.  Is 
that  your  signature,  sir?  A.  Yes. 

•  #••••*••• 

Q.  Will  you  explain,  sir,  why  a  receipt  for  $100,000 
issued  from  the  Basch  Holding  Company  to  the  gentlemen 
named  in  that  receipt?  A.  Well,  the  funds  for  payment 
of  the  stock  went  in  the  hands  of  the  Basch  Holding 
Company. 

430  Q.  Why?  A.  Well,  I  thought  at  that  time  that  we 
were  trying  to  get  the  title  to  the  stock  cleaned  up 

so  that  there  wouldn’t  be  any  question  whether  Basch 
Holding  Company  owned  the  stock  or  the  Thorers  owned 
the  stock. 

Q.  Are  you  referring  to  the  outstanding  certificate  for 
500  shares?  A.  Yes. 

Q.  And  was  it  your  purpose  to  clean  up  the  chain  of 
title?  A.  That  is  correct. 

*#•##••••# 

Mr.  Berger:  I  ask  to  have  marked  as  Plaintiffs’  Exhibit 
No.  51  for  identification  an  agreement  introduced  by  the 
defendant  in  the  deposition  of  George  Ward  and 

431  there  identified  as  DJW-221,  a  so-called  release  and 
discharge  and  check. 

(Thereupon  agreement,  release  and  check  (previously 
identified  as  DJW-221)  was  marked  by  the  Clerk  of  the 
Court  “Plaintiffs’  Exhibit  51  for  identification.”) 

By  Mr.  Berger: 

Q.  Have  you  ever  seen  this  agreement,  Mr.  Klein?  A.  I 
saw  the  original  of  this  agreement  when  I  signed  it. 

Q.  I  call  your  attention  to  paragraph  6,  wherein  it  is 
stated — 
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The  Court:  Are  you  offering  that  in  evidence? 

Mr.  Berger:  I  beg  your  pardon,  yes.  May  I  ask  to  have 
this  admitted  in  evidence? 

The  Court:  Very  well,  sir. 

(Thereupon  the  documents  heretofore  marked  “Plain¬ 
tiffs’  Exhibit  51  for  identification”  were  received  in 
evidence.) 

By  Mr.  Berger: 

Q.  I  call  your  attention  to  paragraph  6  of  that  so-called 
release,  wherein  it  is  stated: 

“Thorer  partners  and  Basch  hereby  terminate  the  option 
agreement  dated  November  17,  1936  heretofore  granted  by 
Basch  New  Jersey  to  Thorer  partners;  Thorer  partners 
hereby  releasing  Basch  New  Jersey  from  any  and  all  claims 
and  demands  thereafter.” 

432  Now,  Mr.  Klein,  you  testified  that  the  1936  option 
was  a  fiction;  is  that  right?  A.  That  is  correct. 

Q.  Why,  therefore,  did  you  have  to  release  that  option? 
A.  I  thought  it  advisable  to  get  it  out  of  the  way  so  that 
no  question  would  ever  arise  in  connection  with  it.  I  think 
I  prepared  that  statement. 

#####••••• 

(Thereupon  the  letter  dated  February  3, 1939,  heretofore 
marked  “Plaintiffs’  Exhibit  No.  52  for  identification”  was 
received  in  evidence.) 

By  Mr.  Berger: 

Q.  It  is  stated  in  that  letter,  and  I  am  interested 

433  in  the  accuracy  of  this  statement  because  it  purports 
to  quote  you  and  to  attribute  views  to  you : 

“I  also  wrote  you  Mr.  Klein  would  like  to  have  some 
shares.  Personally  I  think  that  would  be  helpful  to  you. 
He  is  quite  favorable  to  German  business  interests  and  I 
think  he  might  be  a  good  influence  to  control  the  other 
minority  stockholders.  It  is,  of  course,  assumed  that  any 
shares  he  might  have  would  be  a  part  of  the  minority.” 


l 
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Now,  is  it  true  that  you  asked  Mr.  Ward  for  some  shares 
at  this  time  ?  A.  It  is  not  true,  at  that  time  or  at  any  time. 

Q.  Were  you  particularly  favorable  to  German  business 
interests?  A.  We  had  clients  all  over  the  world,  and  in 
the  United  States,  and  we  serve  them. 
***##*#*## 

434  Q.  Did  you  have  occasion  to  align  yourself,  in  vot¬ 
ing  your  shares,  with  the  so-called  investment  group 

or  the  so-called  management  group?  A.  No.  I  was  wholly 
apart  from  both  groups. 

Q.  How  did  that  come  to  be,  sir?  A.  Well,  they  had 
different  interests  that  I  was  serving. 

The  management  group  were  interested  in  getting  large 
bonuses  and  increases  in  salaries,  and  the  majority  stock¬ 
holder  group  were  interested  in  keeping  them  down,  and 
I  was  interested  in  preserving  the  assets  of  the  company 
in  building  it  up  for  the  benefit  of  the  estate  of  Herman 
Basch  &  Co.,  so  I  was  often  caught  between  the  two. 

Q.  Can  you  tell  us  what  your  relations  to  the  Paul 
Hollender  group  were?  A.  As  a  lawyer,  antagonistic. 

Q.  Did  you  have  any  relations  to  them  as  a  lawyer?  A. 
No,  sir,  neither  as  a  lawyer  nor  personally.  They  were 
adversaries  or  antagonistic  to  the  interests  of  Herman 
Basch,  and  I  was  his  lawyer. 

435  Q.  Did  you  receive  any  letters  over  the  years  from 
Paul  Hollender?  A.  No,  sir. 

Q.  From  Herbert  Schoenburg?  A.  No,  sir. 

Q.  From  Rudolph  Sack?  A.  No. 

Q.  From  Arnth  Thorer?  A.  No. 

Q.  Did  Paul  Hollender  have  occasion  to  consult  you 
about  the  treatment  or  disposition  of  his  interests  in 
America?  A.  No. 

Q.  Did  he  in  any  way  confide  any  plans  he  had  with  you? 
A.  Oh,  no ;  he  never  discussed  those  things  with  me. 

Q.  Did  you  know  his  attorney,  George  Ward?  A.  Yes,  I 
knew  George  Ward. 

Q.  And  I  believe  you  said  you  knew  Theodore  Koch?  A. 
Yes. 
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Q.  Did  those  gentlemen,  Messrs.  Ward  and  Koch,  com¬ 
municate  to  you  any  plans  that  Paul  Hollender  had  with 
respect  to  his  American  interests?  A.  No,  not  until  the 
Trenton  meeting  where  I  then  learned  what  was  intended 
to  be  done. 

Q.  And  what  did  you  learn  at  the  Trenton  meeting,  sir? 
A.  Well,  at  the  Trenton  meeting  1  learned  that  the 

436  stock  was  to  be  sold  and  that  it  was  to  be  divided 
into  two  portions,  one  representing  49  percent  of 

the  outstanding  capital  stock,  and  the  other  51  percent. 

The  49  percent  was  to  be  sold  to  the  management,  and 
the  51  percent  to  a  group  of  other  individuals. 

Q.  Were  you  advised  as  to  what  the  objects  of  this  sale 
were  in  Trenton?  A.  No,  I  was  not  advised.  I  had 
assumptions  of  my  own,  of  course,  from  my  experience 
with  the  business  and  with  the  parties,  but  no  one  told  me 
that  this  and  this  was  the  purpose  for  disposing  of  the 
stock.  As  much  as  I  knew  it  was  a  sale  of  the  stock. 

Q.  Apart  from  the  fact  that  the  shares  you  bought  were 
subject  to  a  repurchase  agreement,  did  you  buy  those 
shares  on  any  understanding,  oral,  unwritten,  secret,  that 
you  were  to  hold  them  for  Paul  Hollender  and  his  group? 
A.  No.  I  bought  them  with  the  understanding  that  they 
were  my  shares,  and  I  owned  them  outright,  and  I  could 
do  as  I  pleased  with  them. 

Q.  Subject  to  the  repurchase  option?  A.  Subject  to  the 
repurchase  option. 

Q.  Did  you  pay  for  your  18  shares?  A.  I  did.  I  paid 
$3,600  for  them. 

Q.  What  money  did  you  employ  for  those  shares?  A. 
Mv  own  savings  I  had  in  a  business  account  of  mine. 

437  Q.  Were  any  portion  of  those  moneys  advanced  to 
you,  directly  or  indirectly,  by  the  Thorer  &  Com¬ 
pany  interests?  A.  No,  sir.  I  carried  a  substantial  balance 
in  the  Corn  Exchange  Bank. 

Q.  Do  you  have  any  recollection  as  to  what  that  balance 
might  have  been  at  this  time  in  1939,  in  February?  A.  I 
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would  say  there  was  cash  available  to  me  at  that  time  well 
in  excess  of  $10,000,  and  at  times  it  ran  up  to  $40,000. 

In  fact  I  loaned  money  to  both  the  North  Bergen  Realty 
Company  and  Herman  Basch  &  Co.  at  different  times  in 
the  sum  of  $25,000  where  they  needed  capital  for 
operations. 

Q.  State  whether  or  not  you  were  advised  at  Trenton  by 
anyone  of  a  scheme  to  conceal  German  ownership  of  the 
shares  sold  to  you  or  to  anybody  else  at  Trenton.  A.  I 
was  not. 

#•*#•••••# 

438  Q.  State  whether  or  not  you  were  told  at  Trenton 
that  the  dividends  on  your  shares  were  to  be  limited 

to  15  percent.  A.  No,  I  was  not. 

Q.  Were  you  subsequently  advised  that  there  was  an 
“agreement”  limiting  dividends  on  your  shares  to  15 
percent?  A.  I  heard  it  mentioned  at  a  directors’  meeting 
of  Herman  Basch  &  Co.,  but  I  don’t  know  when  it  was.  I 
heard  the  15  percent  mentioned,  but  it  didn’t  make  any 
impression  on  me;  it  didn’t  mean  a  thing  to  me. 

Q.  Did  you  buy  it  subject  to  an  understanding  that  you 
were  accepting  a  limitation  of  15  percent  on  your  shares? 
A.  No. 

#••#*•*•** 

Q.  How  much  did  you  pay  per  share?  A.  I  paid  $200  per 
share  for  the  18  shares  that  I  bought. 

May  I  explain  that? 

439  Q.  Please  do.  A.  I  went  down  to  this  Trenton 
meeting;  I  didn’t  know  exactly  what  was  going  to 

occur.  I  knew  that  there  was  to  be  a  conference  as  to  what 
was  to  be  done  with  the  stock.  I  went  down  there  for  the 
purpose  of  seeing  that  the  interests  of  Herman  Basch  were 
protected.  He  was  dead  at  that  time. 

As  the  story  unfolded,  and  plans  were  made  known,  it 
developed  that  they  wanted  me  to  handle  the  boycott  and 
a  strike  which  was  on  at  that  time.  The  plant  was  tied  up 
with  a  strike ;  it  had  been  tied  up  for  some  weeks. 
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Q.  Who  are  they,  sir?  A.  Whoever  was  down  there  at 
the  Trenton  meeting — the  management. 

I  told  them  that  I  wasn’t  interested;  it  was  a  little  out¬ 
side  of  my  line  to  handle  a  strike,  but  if  they  thought  of 
the  whole  outfit  that  they  had  there  that  I  was  qualified  to 
do  it,  as  representing  Herman  Basch,  I  would  be  willing  to 
do  it  if  they  would  elect  me  as  an  officer  and  director,  for  I 
didn’t  want  to  appear  before  these  union  men  as  a  lawyer.. 

Well,  in  the  course  of  the  discussion,  Fred  Basch  asked 
me  if  I  wanted  some  stock  in  the  company,  and  I  told  him 
that  I  didn’t  buy  stock  like  that,  but  if  he  wanted  me  to 
have  some  I  would  buy  it. 

I  think  he  talked  to  Paul  about  it,  and  then  I  was  asked 
if  IS  shares  would  be  all  right,  and  I  said  yes,  it  would  be. 

Q.  You  said  you  paid  $200  a  share,  I  believe?  A. 
440  That  is  my  recollection. 

Q.  Will  you  tell  us  what  led  you  to  place  a  value 
of  $200  a  share  on  this  stock?  A.  I  didn’t  place  the  value 
on  it.  If  they  had  told  me  it  was  $300  I  would  probably 
have  paid  $300  for  it.  I  would  have  taken  it  also  at  $100 
if  they  had  put  $100  on  it. 

Q.  State  whether  or  not  $200  represented  a  fair  value 
or  an  inadequate  value  at  this  time.  A.  Well,  the  business 
was  one  which  was  dependent  entirely  upon  Fred  Basch, 
and  as  long  as  you  could  keep  Fred  Basch  interested  and 
running  that  business — because  he  was  the  only  one  that 
knew  the  business — the  stock  was  worth  $200.  If  Fred 
died,  or  walked  out  of  the  plant,  the  stock  wouldn’t  be 
worth  a  cent. 

Q.  Do  you  have  any  recollection  as  to  the  state  of  the 
equipment  of  the  company  at  this  time?  Was  it  modern 
equipment  or  antiquated  equipment?  A.  No;  I  know  that 
the  equipment  was  antiquated  in  1933,  1934  and  1935,  but 
I  didn’t  know  much  about  it  in  1938  and  1939. 

Q.  You  mentioned  a  strike,  I  believe.  Was  a  strike  going 
on  at  about  this  time?  A.  Yes,  sir.  They  were  tied  up 
completely  and  had  been  tied  up  for  some  time,  and  they 
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couldn’t  even  get  together  to  carry  on  negotiations. 

441  They  had  an  impartial  chairman  and  he  said  they 
were  so  far  apart  that  he  wouldn’t  even  call  any 

meetings. 

Q.  Did  that  have  any  effect  on  the  business  of  the  com¬ 
pany  at  this  time?  A.  They  were  tied  up  tight.  They  had 
goods  in  the  plant  which  they  couldn’t  process. 

Q.  Do  you  recall  whether  or  not  the  repurchase  option, 
executed  at  Trenton  in  February,  1939,  was  terminated? 
A.  It  was. 

#••**••••* 

Q.  I  show  you  Plaintiffs  ’  Exhibit  14,  which  is  the  so-called 
termination  agreement,  and  ask  you  if  you  have  seen  this 
agreement  before?  A.  Yes,  sir.  I  saw  the  original  of  this 
and  signed  it. 

Q.  It  bears  the  date  December  13, 1940.  Would  you  have 
any  reason  to  doubt  whether  the  agreement  was  executed 
on  or  about  that  date?  A.  My  best  recollection  is  it  was 
executed  about  that  time. 

The  Court :  What  is  that  date  ? 

Mr.  Berger :  December  13, 1940. 

By  Mr.  Berger : 

Q.  Was  the  repurchase  option  actually  cancelled, 

442  as  is  recited  in  Plaintiffs’  Exhibit  14?  A.  It  was. 
My  copy  was  marked  “Cancelled”  with  the  date  on  it. 

Q.  Your  copy  of  the  repurchase  option,  do  yon  mean? 
A.  Yes,  sir. 

•  ••••••••• 

Q.  This  is  the  option  held  by  Thorer  &  Company.  A.  My 
recollection  is  that  there  was  a  payment  of  $63,000  to  cancel 
the  option  running  in  favor  of  Thorer  &  Co. 

Q.  Did  you  pay  your  pro  rata  share  of  that  $63,000?  A. 
Yes,  sir. 

Q.  What  money  did  you  employ?  A.  My  own. 

Q.  Do  you  recall  whether  or  not  Basch  &  Company  de¬ 
clared  a  dividend  in  about  the  amount  of  $63,000  at  this 
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time?  A.  I  confuse  what  might  have  happened  with 

443  what  I  heard,  but  I  would  say  that  my  best  recollec¬ 
tion  is  they  did. 

Q.  Did  the  Thorers  have  any  right  to  dividends  prior  to 
the  exercise  of  that  option? 

Mr.  Falloon :  I  object  to  that  as  calling  for  a  conclusion 
of  the  witness. 

The  Court :  I  overrule  the  objection. 

The  Witness:  Would  you  mind  repeating  the  question? 
Mr.  Berger:  Read  the  question,  please. 

The  Reporter  (reading) : 

“Did  the  Thorers  have  any  right  to  dividends  prior  to  the 
exercise  of  that  option?” 

The  Court :  Do  you  mean  whether  there  was  any  provi¬ 
sion  in  the  contract  to  that  effect? 

Mr.  Berger :  Or  any  secret  agreement,  or  understanding. 
A.  No.  As  I  know  they  were  not  entitled  to  any  divi¬ 
dends.  #  *  * 

•  ••••••••• 

Q.  Did  you  regard  the  dividend  paid  to  you  in  December, 
1940,  by  Basch  &  Company,  as  income  to  you?  A. 

444  Yes,  sir. 

Q.  Did  you  report  it  for  Federal  income  tax  pur¬ 
poses  as  such  income?  A.  I  did. 

Q.  Did  you  have  any  secret  or  unwritten  agreements  to 
resell  the  shares  to  the  Thorer  interests,  after  the  repur¬ 
chase  option  w’as  cancelled,  in  December,  1940?  A.  No,  sir. 

Q.  Did  you  hold  the  option  shares  that  you  had  purchased 
for  the  benefit  of  the  Thorer  interests,  after  the  repurchase 
option  was  cancelled?  A.  No,  sir. 

Q.  Was  the  cancellation  final  or  not?  A.  Beg  pardon? 

Q.  Was  the  cancellation  a  final,  effective  document  or 
not?  A.  Yes,  sir,  it  was. 

Q.  I  show  you  Plaintiffs’  Exhibit  17,  identified  by  the 
Government  as  DJW-412  in  a  deposition  of  George  Ward, 
where  your  name  appears  as  having  done  something,  or 
contemplating  doing  something,  and  I  ask  you  to  read  the 
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marked  paragraph  on  that  page.  Read  it  and  then  I  will 
question  you.  A.  I  have  read  it. 

The  Court:  Let  me  see  that;  I  don’t  know  what  it  is 
about. 

445  (Counsel  hands  exhibit  to  the  Court.) 

By  Mr.  Berger : 

Q.  Did  you  receive  a  copy  of  that  letter!  A.  No,  sir. 

Q.  Were  you  a  party  to  the  discussion  that  is  mentioned 
there!  A.  I  have  no  recollection  of  ever  hearing  that  sub¬ 
ject  discussed.  This  letter  doesn’t  indicate  where  the  dis¬ 
cussion  took  place. 

Q.  Were  you  ever  advised  by  anybody  of  that  discussion! 
A.  I  have  no  recollection.  I  may  have  heard  of  it  in  late 
years. 

Q.  At  the  time!  Can  you  recall  whether  you  were  ad¬ 
vised  at  the  time!  A.  No.  I  wasn’t  advised  at  the  time. 

Q.  You  were  not  advised!  A.  No.  I  never  requested  it 
either. 

Q.  Were  you  ever  asked  to  compute  your  income  on  the 
basis  that  is  suggested  in  that  exhibit!  A.  No,  I  was  not. 
I  wouldn’t  know  how,  in  fact. 

Q.  I  believe  you  stated  that  you  regarded  the  dividend  in 
December,  1940  as  income  to  yourself!  A.  Yes,  sir. 

Q.  Did  you  believe  yourself  entitled  to  be  reimbursed  by 
anybody  for  the  income  tax  you  paid  on  that  divi- 

446  dend!  A.  No,  sir. 

Q.  Did  you  solicit  anybody  to  reimburse  you  for 
such  payment  of  tax!  A.  I  did  not. 

The  Court:  And  were  you  reimbursed! 

The  Witness :  No,  sir. 

By  Mr.  Berger: 

Q.  I  show  you  Plaintiffs’  Exhibit  20,  which  was  identi¬ 
fied  by  the  defendant  as  DJW-390,  purporting  to  be  an 
agreement  cancelling  an  option  between  the  shareholders 
of  Basch  Company,  the  so-called  cross-option,  executed  on 
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February  18,  1939,  which  agreement  is  “Dated  as  of  Jan¬ 
uary  2,  1941.’  ’ 

It  purports  to  bear  your  signature,  and  I  ask  you,  sir,  is 
that  your  signature?  A.  Yes,  sir.  I  signed  the  original  of 
that. 

Q.  Do  you  recall  that  agreement?  A.  I  do. 

Q.  State  whether  or  not  that  was  a  real  cancellation 
agreement  or  a  phony  agreement.  A.  It  was  an  actual 
bona  fide  cancellation. 

**••«••••« 

449  Q.  Does  that  refresh  your  recollection?  A.  Not 
the  specific  date,  but  it  refreshes  my  recollection  that 
Stevenson  distributed  all  the  stock  at  the  same  time,  and 
I  should  say  it  was  in  October,  1941  that  I  got  my  stock 
back. 

Q.  Do  you  have  an  independent  recollection  of  that  now? 
A.  That  I  got  the  stock  back,  yes,  but  I  have  no  definite 
recollection  of  the  date. 

Q.  Would  you  say  it  was  some  time  in  the  fall  of  1941? 
A.  I  would,  yes. 

***#•*•*•• 

451  Q.  Did  everybody  sign  the  new  cross-option?  A. 
No. 

Q.  Who  did  not  sign?  A.  Koch  didn’t  sign. 

Q.  Did  that  have  any  effect  on  the  effectiveness  of  the 
new  cross-option?  A.  The  result  was  that  they  didn’t  go 
into  effect  because  I  was  to  get  a  cross-option  from  all  if 
I  was  giving  one. 

453  Q.  I  show  you  Plaintiffs’  Exhibit  26-A,  the  cross¬ 
option  executed  by  yourself,  as  of  January  2,  1941, 
and  direct  your  attention  to  the  provision  on  page  4  re¬ 
specting  the  stamping  of  a  legend  on  the  shares  of  stock 
that  they  were  subject  to  the  option  agreement.  Will  you 
please  look  at  that,  sir?  A.  Yes,  sir. 
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Q.  When  these  shares  were  returned  to  you,  from  the 
escrow^,  did  they  bear  such  a  legend  that  they  were  subject 
to  an  option  agreement?  A.  My  best  recollection  is  that 
they  did  not. 

454  Q.  Did  any  of  the  shareholders  pass  away  after 
the  termination  of  the  various  cross-option  agree¬ 
ments?  A.  Fred  Basch  died. 

Q.  Do  you  recall  approximately  when  he  died?  A.  In 
January,  1943,  just  after  the  second  ten-year  royalty  pay¬ 
ment. 

Q.  Did  you  seek  to  exercise  any  call  on  his  shares?  A. 
Oh,  no. 

Q.  Do  you  know7  whether  anybody  else  did?  A.  No,  I 
don’t  know  of  anyone  who  did. 

Q.  After  the  termination  of  the  two  cross-options,  the 
old  cross-option  executed  February  18,  1939,  and  the  new 
cross-option  dated  as  of  January  2,  1941,  did  anybody  have 
any  claim  of  any  sort  on  your  shares?  A.  No,  sir. 

•  ••••••*•• 

455  Q.  Who  handled  it  on  behalf  of  Herman  Basch  & 
Company?  A.  Well,  initially  we  took  care  of  it  our¬ 
selves,  because  we  had  a  payroll  due  the  next  day,  and  we 
were  blocked,  and  we  couldn’t  draw  any  funds,  and  I  was 
just  across  the  way  from  the  Foreign  Funds  Control,  and 
I  went  over  there  and  got  permission  to  draw  money  to 
meet  the  payroll.  Then  afterwards  there  was  someone  em¬ 
ployed  to  handle  it,  and  that  man’s  name  was  Myron 
Cowen. 

Q.  Did  you  express  any  views  with  respect  to  the  re¬ 
tainer  of  Myron  Cowmen  as  representative  of  the  Basch 
Company  before  the  Foreign  Funds  Control?  A.  I  did, 
very  forcibly. 

Q.  What  wTere  your  views?  A.  I  didn’t  want  him  in  the 
matter. 

Q.  Why? 

Mr.  Falloon :  We  object  to  that. 
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The  Court:  I  will  overrule  the  objection. 

A.  We  had  what  I  would  say  was  one  of  the  most  able 
lawyers  in  New  York,  who  was  familiar  with  the  business 
of  Herman  Basch  &  Co.,  and  I  figured  that  he  was  emi¬ 
nently  qualified  to  handle  it.  I  am  speaking  of  Mr.  Lan¬ 
caster — I  am  not  speaking  of  myself. 

Q.  Are  you  familiar  with  the  fact  that  there  was  another 
Thorer  Company  in  New  York,  stock  held  by  the 

456  Thorer  interests?  A.  Thorer  &  Hollender? 

Q.  Yes.  A.  Yes.  I  knew  of  that  company. 

Q.  Do  you  know  whether  or  not  they  were  blocked  at 
about  the  same  time?  A.  My  recollection  is  they  were. 

Q.  Do  you  have  any  recollection  as  to  who  represented 
them?  A.  Mr.  Cowen  represented  them. 

Q.  Did  you  have  any  views  as  to  representation  by  Mr. 
Cowen  of  both  companies?  A.  I  did.  I  did  have  views. 

Q.  What  were  those  views?  A.  That  Herman  Basch 
shouldn’t  retain  him;  that  if  he  was  going  to  represent 
Thorer  &  Hollender,  the  interests  of  the  two  companies 
were  divergent,  and  we  should  have  independent  counsel. 

Q.  Was  it  ever  suggested  to  you  that  you  should  sell 
your  shares?  A.  No.  I  anticipated  that  I  was  going  to  be 
asked,  and  stated  that  I  would  not  sell  them. 

Q.  When  was  this,  sir?  A.  The  first  recollection  I  have 
is  at  a  meeting  in  Mr.  Lancaster’s  office,  where  the  subject 
was  brought  up. 

Q.  Can  you  place  the  time  approximately — 1942? 

457  1943?  A.  I  would  sav  it  was  after  Fred  Basch ’s 
death. 

Q.  After  Fred  Basch ’s  death?  A.  I  guess  in  1943. 

Q.  Did  anybody  solicit  you  to  sell  your  shares?  A.  No. 
No,  I  told  them  I  wouldn’t  sell,  when  I  saw  that  the  ques¬ 
tion  was  going  to  drift  that  way. 

I  had  been  explained  something  about  reducing  the  non¬ 
management  holdings  below  25  percent,  and  I  anticipated 
I  was  going  to  be  sunk  part  of  that,  and  I  just  plain  told 
them  I  wouldn’t  sell. 
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Cross-Examination 

•  •***•*#•• 

459  Q.  Let’s  proceed  to  the  Boycott  Committee. 

460  How  many  times  would  you  say  that  you  made 
statements  orally  to  members  of  the  Jewish  Boycott 

Committee  in  New  York?  A.  I  would  say  twice  in  1937 
and  twice  in  1939  is  my  best  recollection. 

Q.  Did  you  write  them  memoranda  many  times?  A.  I 
wrote  a  letter  in  1937  and  I  wrote  two  letters  in  1939,  and 
I  think  I  wrote  a  statement  with  one  of  the  1939  letters. 

Q.  In  any  of  those  oral  statements  to  the  Boycott  Com¬ 
mittee,  the  four  you  have  testified  to,  or  the  three  written 
statements,  did  you  ever  represent  that  Thorer  &  Com¬ 
pany  was  the  owner  of  Herman  Basch  &  Company  of  New 
Jersey  through  Althor,  Inc.?  A.  No. 

Q.  Did  you  conceal  that  fact?  A.  Well,  if  not  mention¬ 
ing  it  is  concealing  it,  then  I  would  say  I  concealed  it,  hut  I 
didn’t  mention  it. 

Q.  You  mean  they  never  asked  you  who  owned  it?  A. 
Well,  they  asked  all  of  the  details  about  control  and  own¬ 
ership  of  the  company. 

They  were  particularly  interested  in  whether  any  funds 
were  going  over.  That  would  seem  to  be  the  most  interest¬ 
ing  factor  they  were  after. 

Q.  First,  let  me  ask  you  simply  about  ownership. 

461  Did  they  ask  you  about  ownership?  A.  They  asked 
generally  about  a  statement  about  the  company.  I 

don’t  recall  that  they  brought  up  who  owns  the  company, 
as  such.  They  'wanted  to  know  the  history  of  it,  and  who 
ran  it,  and  who  got  the  money  out  of  it — I  mean  the  whole 
story  of  the  company. 

Q.  And  did  you  tell  them  the  same  story  you  have  told 
in  court  here  today?  A.  No.  No,  I  didn’t. 

Q.  In  effect,  you  lied  to  them,  didn’t  you? 

Mr.  Berger:  I  object,  Your  Honor.  I  think  that  is  un¬ 
worthy  to  tell  that  to  another  lawyer. 
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The  Court:  Well,  I  think  he  can  be  asked  whether  he 
made  a  statement  which  was  not  true. 

The  Witness:  Yes,  I  colored  the  facts. 

Mr.  Wieferich:  My  point  is — 

The  Witness:  Can  I  go  on  and  explain? 

Mr.  Wieferich:  I  want  to  make  my  question  clear,  Mr. 
Klein — ■ 

Mr.  Berger:  Why  don’t  you  let  the  witness  explain? 

By  Mr.  Wieferich: 

Q.  Either  the  statements  you  made  in  court  are  not  true, 
or  the  statements  you  told  the  committee.  Now,  can  you 
tell  me  which?  A.  I  colored  the  facts  that  I  presented  to 
Marcus  and  to  Rosenbaum,  if  that  was  the  name. 

462  Q.  What  do  you  mean  by  you  colored  the  facts? 

A.  Well,  I  interpreted  the  agreement,  the  ten-year 
agreement,  to  be  an  option,  and  that  was  the  difference: 
Whether  the  original  purchasing  agreement  to  pay  royal¬ 
ties  over  ten  years  was  an  outright  sale,  or  whether  it  was 
an  option  which  would  mature  at  the  end  of  the  ten  years, 
when  they  would  get  the  stock,  which  was  in  escrow  with 
the  National  City  Bank;  and  that,  I  thought,  was  a  legal¬ 
istic  difference,  and  not  a  practical  one. 

Q.  You  knew  who  owned  the  capital  stock,  didn’t  you? 
A.  Beg  pardon? 

Q.  You  know  who  owned  the  capital  stock?  A.  I  knew 
the  capital  stock  was  in  the  name  of — Herman  Basch  capi¬ 
tal  stock  was  in  the  name  of  Thorer  &  Co.,  that  I  knew. 

Q.  Did  you  tell  the  Boycott  Committee  that?  A.  I  think 
I  did. 

Q.  You  say  you  did?  A.  I  think  so.  There  was  no  rea¬ 
son  why  I  should  not  have ;  I  think  I  did. 

Q.  Then  why  did  you  make  out  a  stock  certificate  which 
was  in  the  name  of  the  Basch  Holding  Company  to  show 
to  the  Boycott  Committee?  A.  I  didn’t  make  up  the  stock 
certificate. 
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To  answer  yonr  question  directly,  I  thought  the 

463  Boycott  Committee  was  assuming  authority,  domi¬ 
nating  a  situation ;  it  was  a  disgraceful  situation,  and 

I  had  the  opportunity  to  protect  my  client’s  interests,  and 
I  thought  it  was  necessary  to  do  so,  and  I  did  it,  and  I 
would  do  it  again,  and  if  they  were  Communists  today  I 
would  do  the  same  thing  over. 

Q.  You  would  conceal  the  Communists’  interests, 
wouldn’t  you?  A.  I  would  not.  I  would  treat  the  Com¬ 
munists  just  the  same  as  I  treated  the  Jewish  Boycott  Com¬ 
mittee:  I  would  give  them  facts  which  would  protect  my 
client’s  interests,  because  they  were  assuming  a  strong  arm 
and  assuming  authority  they  didn’t  have.  To  my  mind  it 
was  disgraceful. 

Q.  Regardless  of  who  owned  the  stock?  A.  Regardless 
of  who  owned  the  stock.  I  knew  who  owned  the  stock.  I 
knew’  in  whose  name  the  stock  stood. 

Q.  Let’s  look  at  stock  certificate  No.  5.  A.  I  am  making 
no  apologies  for  w7hat  I  did,  to  no  one.  I  stand  on  exactly 
what  I  did,  and  I  had  an  obligation  to  protect  Herman 
Basch. 

Q.  I  show  you  Plaintiffs’  Exhibit  11-A  and  ask  you  to 
look  at  certificate  No.  5,  being  a  certificate  for  500  shares 
of  Althor  stock.  A.  Yes,  sir.  I  have  looked  at  it. 

Q.  Is  that  a  stock  certificate  that  we  have  been  discuss¬ 
ing  this  morning,  that  was  made  up  for  purposes  of 

464  showing  to  the  Boycott  Committee?  A.  I  would  say, 
my  best  recollection. 

Q.  Do  you  recall  whether  it  was  dated  back  three  years? 
A.  It  was  dated  back,  but  I  don’t  recollect  clearly  how  far 
back. 

Q.  Would  you  examine  the  endorsement  on  that  stock 
certificate?  A.  There  isn’t  any. 

Q.  Turn  the  next  page  over.  A.  You  mean  the  proxy? 
Yes,  sir,  I  have  examined  it. 

Q.  Does  your  name  appear  thereon?  A.  Yes,  sir,  appar¬ 
ently  does. 
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Q.  "When  did  you  sign  it  ?  A.  Well,  I  would  say,  on  the 
date  it  bears,  the  19th  of  January,  1939. 

Q.  Didn’t  you  in  fact  request  that  this  certificate  be  made 
up  yourself?  A.  I  have  no  recollection  of  it  originating 
with  me.  I  would  say  no. 

Q.  Do  you  know  who  did?  A.  No.  All  I  can  say  is  that 
in  the  trade  it  was  stated  that  there  was  an  option  to  the 
Thorer  &  Co.,  and  to  carry  out  that  fiction  this  stock  cer¬ 
tificate  was  prepared  and  the  option  agreement. 

Q.  Do  you  recall  that  the  option  agreement  was 

465  made  out  about  the  same  time?  A.  About  the  same 
time,  yes. 

Q.  Do  you  recall  if  that  was  predated  also ?  A.  Yes;  that 
it  was  predated,  I  recollect  that. 

Q.  Was  there  any  mark  you  made  on  either  the  certificate 
or  the  option  agreement  which  would  enable  you  to  distin¬ 
guish  them  from  the  various  other  agreements  that  were 
made  out  at  Trenton,  say,  as  fictitious  agreements?  A.  I 
don’t  understand  the  question. 

Q.  Was  there  anything  on  the  face  of  the  statements 
which  will  show  that  they  were  meant  to  be  fictitious? 

Mr.  Berger:  Which  agreements? 

Mr.  Wieferich  .*  The  option  and  stock  agreement. 

A.  I  read  the  agreements  and  I  know  what  they  mean, 
and  I  know  when  they  were  prepared  and  what  their  pur¬ 
pose  was  and  what  they  were  intended  to  accomplish,  and 
what  they  did  accomplish. 

By  Mr.  Wieferich : 

Q.  I  think  you  testified  on  direct  that  you  were  first  in¬ 
formed  that  you  would  receive  shares  at  the  Trenton  con¬ 
ference  itself,  is  that  right  ?  A.  I  was  asked  at  the  Trenton 
conference  for  the  first  time  if  I  wanted  to  buy  some  shares. 

Q.  Is  that  the  first  knowledge  you  had  that  you  were  to 
participate  in  the  stock  purchase  which  occurred 

466  there?  A.  Yes. 
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Q.  What  was  the  first  time  the  sale  of  shares  to  the 
other  American  stockholders  was  discussed  with  you,  do 
you  recall?  A.  The  question  never  was  discussed  with  me. 
The  first  information  I  had  was  at  Trenton. 

I  went  down  to  Trenton  on  behalf  of  Herman  Basch — 
the  Herman  Basch  Estate — to  see  that  it  was  protected. 
There  I  observed  what  was  developing. 

I  knew  there  had  been  some  agreements  drafted  to  have 
down  there,  and  I  saw  some  copies  of  them,  but  there 
weren’t  any  names  in  those  things;  they  were  just  form 
agreements. 

Q.  Did  you  draft  any  of  those  agreements  that  were  used 
at  Trenton?  A.  No,  sir.  I  took  part  in  formulating  some 
of  the  language  of  some  of  the  agreements,  but  I  didn’t 
draft  any. 

Q.  Which  agreements  are  you  referring  to  ?  Can  you  re¬ 
call?  A.  The  option  agreements  back  to  the  Thorers.  I 
mean  I  made  some  suggestions  there,  thinking  it  was  in 
the  interest  of  Herman  Basch  to  have  them  in  a  certain 
form. 

Q.  Any  other  agreement  that  you  worked  on  yourself, 
that  was  used  at  Trenton?  A.  I  have  no  recollection.  I 
don’t  know  where  the  cross-options  were  prepared,  so  I 
can’t  say  whether  I  worked  on  them  in  Trenton  or 
467  not. 

Q.  Well,  as  a  matter  of  fact  didn’t  you  attend  three 
or  four  conferences  in  January  and  February  to  discuss 
this  whole  sale  ?  A.  I  have  no  recollection  of  attending  any 
conference  where  the  sale  of  the  stock  was  discussed. 

I  knew  it  was  under  consideration,  but  I  didn’t  take  a 
part  in  the  formulation  of  plans  for  the  selling  of  the  stock. 
In  fact  I  don’t  know  who  did.  I  doubt  that  any  of  the  man¬ 
agement  did  attend  any  such  meetings. 

Q.  You  don’t  recall  any  conferences  with  Mr.  Vort  or 
Mr.  Stevenson  or  Mr.  Ward  as  early  as  February  1  or  even 
before  that,  discussing  the  sale  of  the  Thorer  Company 
shares?  A.  I  knew  there  was  discussion  that  the  stock  was 
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to  be  sold,  but  I  didn’t  know  anything  about  the  conditions 
or  the  purchasers. 

Q.  What  were  you  discussing?  A.  The  advisability  of 
getting  the  Germans  out  of  the  business. 

Q.  Were  you  discussing  with  them  the  price  which  you 
were  willing  to  pay,  for  example?  A.  No,  sir.  No,  the 
price  had  nothing  to  do  with  it.  I  mean  I  wasn’t  qualified 
to  discuss  price;  I  wasn’t  interested  in  it,  in  fact. 

Q.  When  is  the  first  time  you  heard  of  the  price  at 

468  which  the  shares  were  sold?  A.  I  guess  it  was  at 
Trenton.  I  don’t  even  know  whether  the  price  was 

fixed  before  Trenton.  There  was  a  preliminary  discussion 
in  Trenton  before  I  went  down  there,  at  which  I  assume 
all  the  arrangements  and  all  the  factors  were  determined, 
and  then  I  came  down  there  the  following  day  and  listened. 

Q.  Do  you  have  any  recollection  as  to  discussing  the  es¬ 
crow  that  was  going  to  be  created,  prior  to  the  Trenton 
conference?  A.  I  have  recollection  that  it  was  suggested 
that  the  stock  be  put  in  escrow  when  it  was  sold.  Yes,  I 
have  some  recollection  of  that.  I  wanted  that. 

Q.  You  wanted  it  in  escrow?  A.  Yes. 

Q.  Why?  A.  Well,  I  didn’t  want  the  stodk  floating 
around.  Herman  Basch  had  an  interest  in  this  stock,  and 
I  didn’t  want  it  floating  around.  I  didn’t  want  to  see  it  get 
in  the  hands  of  antagonistic  outfits. 

Q.  Did  you  draw  up  the  escrow  agreement?  A.  No.  I 
don’t  think  I  would  know  how.  I  am  not  experienced  in 
those  things. 

Q.  Did  you  see  it  before  Trenton?  A.  I  don’t  recall. 

Q.  The  only  agreement  then  that  you,  yourself, 

469  worked  on,  I  take  it,  is  the  Thorer  &  Company  op¬ 
tion;  is  that  right?  A.  That  is  my  recollection,  and 

then  only  reviewing  it  and  looking  it  over. 

Q.  And  do  you  recollect  whether  you  worked  on  the  cross¬ 
options  at  all,  or  saw  them  before  Trenton?  A.  No,  I  can’t 
recall  the  cross-options,  no.  They  never  made  any  impres¬ 
sion  on  my  mind. 


t 
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Q.  Do  you  recollect  'jthey  were  mimeographed  before 
Trenton?  A.  There  was  something  mimeographed;  I  don’t 
remember  what  it  was.  I  probably  could  check  it  with 
papers,  which  I  might  have  in  the  office,  but  I  have  no  recol¬ 
lection  of  that. 

470  Q.  I  will  ask  the  witness  to  examine  Defendant’s 
Exhibit  No.  23  for  identification  and  tell  me  if  that 

refreshes  his  recollection  as  to  the  conference  that  is  there 
in  recorded.  A.  I  don’t  recall  the  date.  I  remember  con¬ 
ferences  with  Stevenson,  but  I  don’t  recollect  conferences 
with  Ward  or  Paul  Vort. 

471  Q.  What  was  the  subject  matter  of  the  conferences 
that  you  do  recollect?  A.  At  that  time  I  recollect 

that  there  were  discussions  about  this  proposed  meeting  in 
Trenton. 

Q.  Well,  and  what  were  the  discussions  looking  forward 
to  ?  A.  Getting  the  Germans  out  of  the  business  and  getting 
the  stock  in  the  hands  of  American  interests,  and  on  my 
part  protecting  the  estate  of  Herman  Basch  &  Co. 

Q.  And  were  you  in  charge  of  the  arrangements,  that  is 
designated  to  negotiate  to  get  the  stock  out  of  the  hands  of 
the  German  interests?  A.  Oh,  no — no,  no,  no. 

Q.  Who  was?  Anyone?  A.  I  don’t  know.  I  don’t  know; 
I  suppose  that  was  handled  by  Ward  or  Mahler  or  some¬ 
body;  I  don’t  know. 

•  ••••••••• 

Mr.  Wieferich :  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  No.  24  for  identification  a  day  note  re  Herman 
Basch  &  Company,  Inc.,  with  three  dates,  February  7,  Feb¬ 
ruary  8,  and  February  9,  1939,  signed  by  J.  A.  Stevenson, 
previously  identified  in  this  record  at  DJW-203. 

472  (Thereupon,  day  note  re  Herman  Basch  &  Com¬ 
pany,  Inc.,  bearing  dates  February  7,  8  and  9,  1939, 

signed  by  J.  A.  Stevenson  (previously  identified  as  DJW- 
203)  was  marked  by  the  Clerk  of  the  Court  “Defendant’s 
Exhibit  No.  24  for  identification.”) 

A.  Yes,  sir. 
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By  Mr.  Wieferich : 

Q.  Mr.  Klein,  I  will  ask  you  to  examine  the  part  Febru¬ 
ary  8,  where  your  name  is  mentioned  there,  to  refresh  your 
recollection,  and  ask  you  if  you  recall  that  conference.  A. 
I  don’t  recollect  the  specific  conference  on  February  8,  and 
I  don’t  recollect  any  conference — if  you  want  to  imply  that 
it  was  an  eight-hour  conference,  I  don’t  recollect  any  con¬ 
ference  that  lasted  eight  hours,  except  with  the  unions 
which  lasted  24  hours  at  times. 

Q.  What  was  Mr.  Ward  doing  at  those  conferences,  do 
you  know?  Do  you  recall?  A.  No,  sir.  I  have  no  recollec¬ 
tion  of  wdiat  Ward  did.  He  never  took  a  very  active  part 
in  things. 

Q.  Who  was  the  active  party  in  communicating  with  the 
Germans  between  these  conferences  at  Trenton?  Were 
you?  A.  No;  no.  I  had  no  relations — I  didn’t  represent 
them.  Their  interests  were  antagonistic  to  my  client’s.  I 
don’t  know  who  did.  It  may  have  been  Mahler.  It  may 
have  been  Ward.  It  may  have  been  Koch.  It  may 
473  have  been  Stevenson.  It  may  have  been  anyone.  It 
might  have  been  a  stranger,  as  far  as  I  know.  I 
didn’t  discuss  it  with  them  beforehand  what  they  were 
going  to  do. 

On  the  contrary,  what  they  were  going  to  do  wasn’t  made 
known  to  me  while  it  was  under  discussion. 

If  this  came  to  the  point  'where  they  had  determined  to  do 
something,  then  they  would  come  and  ask  me  did  I  have 
any  objection  to  it. 

Q.  Who  is  the  “they”?  That  is  what  I  am  referring  to. 
A.  Most  of  it  came  through  Stevenson.  Stevenson  would 
primarily  speak  with  us.  We  negotiated  a  settlement;  we 
had  been  on  good  terms  for  years. 

Q.  So,  so  far  as  you  were  concerned,  it  was  Stevenson 
who  was  negotiating  with  the  Germans,  is  that  right?  A. 
It  was  Stevenson  who  would  tell  me  wdiat  was  proposed; 
I  don’t  know  where  he  got  it  from.  Stevenson  didn’t  nego¬ 
tiate  with  the  Germans,  as  much  as  I  know. 
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Q.  Didn’t  you  ever  ask  who  was  carrying  the  negotiations 
on?  A.  No.  It  was  none  of  my  business.  I  had  a  client  I 
was  representing.  I  wasn’t  interested  in  what  determina¬ 
tion  they  made.  I  had  no  right  to  inquire. 

Q.  Did  you  ever  find  out  later  who  had  arranged  for  the 
Trenton  conference ?  How  did  it  happen?  A.  I  don’t 

474  know.  It  may  have  been  that  someone  was  abroad. 
I  heard  at  one  time  someone  was  abroad.  Who  that 

was,  I  don’t  know.  It  may  have  been  Mahler. 

Q.  Do  you  recall  that  it  was  Mahler?  A.  I  don’t  recollect 
the  year  Mahler  was  abroad.  My  recollection  is  I  heard 
Mahler  would  be  at  the  conference  on  February  18,  1939, 
and  that  he  had  come  back  from  abroad,  but  that  is  hearsay. 
•  •••*•*#*• 

Q.  What  is  puzzling  me  is  this :  So  far  as  you  were  con¬ 
cerned  you  were  working  on  some  agreements.  You  drew 
up  a  German  option,  for  example;  I  think  you  said  you 
worked  on  a  German  option  before  the  conference.  A.  I 
didn’t  draw  a  German  option. 

Q.  You  worked  on  it.  A.  I  checked  it  and  made  some 
suggestions,  I  assume,  which  would  protect  my  client’s 
interest. 

Q.  Who  did  you  think  was  going  to  handle  that  thing  and 
find  out  if  it  was  acceptible  to  the  Germans?  A.  I  figured 
we  would  have  a  meeting  some  place,  and  they  would  be 
present,  and  it  would  be  put  on  the  table,  and  it  would  be 
read  and  anybody  who  had  any  suggestions  and  had 

475  an  interest  would  speak  up  and  make  known  what  his 
suggestions  were,  and  that  is  what  happened  at  Tren¬ 
ton. 

It  was  an  arm’s  length  transaction.  Everybody  was 
making  suggestions  of  what  should  be  done,  and  I  had  a 
client  that  I  was  interested  in.  They  were  always  very 
reasonable  not  to  prejudice  Herman  Basch  Estate  interests. 

•  ••••••«•• 

Q.  I  will  show  it  to  you,  Mr.  Klein.  I  ask  the  witness 
to  examine  Plaintiffs’  Exhibit  51  and  tell  me  if  that  is  the 
document  that  was  signed  at  Trenton.  A.  Yes,  sir. 
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The  Court:  May  I  see  it? 

The  Witness:  I  beg  your  pardon;  excuse  me  (handing 
document  to  the  Court). 

476  By  Mr.  Wieferich: 

Q.  I  direct  your  attention  to  paragraph  2  of  that  docu¬ 
ment,  the  paragraph  which  recites  a  payment  of  some 
$65,000.  A.  Yes,  sir. 

Q.  Was  that  paid  at  Trenton?  A.  I  have  no  recollection 
at  all  whether  it  was  paid  at  Trenton  or  paid  before.  There 
is  no  way  I  could  fix  it.  I  didn’t  keep  books. 

Q.  Did  you  ever  have  occasion  thereafter  to  exhibit  that 
document,  Plaintiffs  ’  Exhibit  51,  to  the  Boycott  Committee  ? 
A.  I  have  no  recollection  of  ever  showing  it  to  anyone,  Boy¬ 
cott  Committee  or  anyone  else. 

Q.  Do  you  know  if  one  of  the  purposes  was  to  show  it  to 
the  Boycott  Committee?  A.  No,  sir,  it  was  not. 

Q.  Why  was  paragraph  6  included  then,  which  referred 
to  the  fake  option?  A.  We  wanted  to  get  it  out  of  the  way 
so  that  there  wouldn’t  be  any  question  at  any  time. 

Q.  There  wasn’t  any  necessity  of  getting  it  out  of  the 
way,  was  there?  It  was  a  fiction,  wasn’t  it?  A.  It  was  a 
fiction,  but  still  you  want  to  wipe  it  out. 

The  Court :  I  didn ’t  understand  it. 

The  Witness:  My  statement  was  that  this  para- 

477  graph  6,  getting  rid  of  this  fictional  option,  was  put 
in  this  agreement  of  February  18,  1939,  to  get  it  out 

of  the  way.  We  didn’t  want  to  have  any  question  about  it. 

Q.  Do  you  recall  whether  there  was  an  understanding  to 
keep  Mr.  Mahler’s  name  off  that  document?  A.  I  never 
noticed  it  before  and  never  gave  it  a  thought.  I  had  never 
heard  of  any  understanding  to  keep  his  name  off  of  the 
document.  I  don’t  even  know  whether  it  belonged  on  there. 

Q.  You  do  know  whether  he  bought  shares  in  Trenton, 
don’t  you?  A.  I  didn’t  know  it  at  that  time,  that  he  bought 
shares  at  Trenton.  I  found  out  afterwards  that  he  bought 
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shares;  I  think  he  had  a  nominee  that  held  the  shares  for 
him,  but  that  didn’t  come  out  at  Trenton;  that  didn’t  come 
out  then. 

Q.  And  you  didn ’t  see  all  the  documents  that  were 
478  signed  at  Trenton?  A.  No,  I  don’t  think  I  did.  Those 
I  signed  I  saw. 

Q.  Did  you  see  Mr.  Mahler  at  Trenton?  A.  My  recollec¬ 
tion  is  he  was  there,  yes.  Yes,  I  am  sure  he  was  there. 

Q.  Did  you  have  conversations  with  Mr.  Mahler?  A.  I 
had  no  conversations  with  anyone  personally.  The  con¬ 
versations  I  had  were  with  everyone,  outside  of  with  Paul 
and  Fred. 

Q.  And  you  state  you  didn’t  know  Mahler  bought  shares 
at  Trenton?  A.  No,  I  didn’t  know  at  that  time  that  he 
bought  shares  at  Trenton. 

Q.  Was  there  anyone  else  in  that  conference  whom  you 
knew  didn’t  buy  shares?  A.  I  didn’t  know  Mr.  Lancaster 
had  bought  shares. 

•  ••••••••• 

485  Q.  Didn’t  you  testify  on  direct  that  you  objected 
all  the  time  to  the  payment  of  dividends  to  the  Ger¬ 
mans?  A.  Yes.  Each  time  I  heard  about  it  I  objected. 

Q.  Wliat  dividends  were  you  talking  about?  A.  I  don’t 
know  the  years,  but  usually  I  would  hear  some 

486  months  afterward  that  a  dividend  had  been  paid. 
I  would  pick  that  up  from  someone,  and  then  I  would 

protest,  I  think;  it  didn’t  do  much  good,  but  I  think  it  had 
the  effect  of  keeping  them  from  declaring  more  dividends. 

Q.  Who  did  you  protest  to?  A.  Stevenson.  He  repre¬ 
sented  Herman  Basch  &  Co.  of  New  Jersey,  and  I  protested 
to  him.  My  relations  were  always  with  Stevenson. 

Q.  Did  you  know  whether  any  dividends  were  paid  from 
Herman  Basch  &  Company  to  Althor  in  those  three  years, 
the  Holding  Company?  A.  I  think  what  I  have  said  ap¬ 
plies  to  Althor.  Whatever  dividends  were  paid  were  paid 
to  Althor,  but  I  don’t  know  what  they  were. 
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Q.  Do  you  have  any  recollection  of  the  moneys  being 
transmitted  to  Thorer  &  Hollender  from  either  of  those 
companies  in  those  three  years?  A.  As  far  as  I  know  no 
money  was  transmitted  to  Thorer  &  Hollender — by  Althor 
and  Herman  Basch  &  Company?  No,  I  never  heard  of  them 
paying  a  cent  to  Thorer  &  Hollender.  No,  I  have  alsolutely 
no  information.  I  would  say  no,  there  wasn’t  any,  as  much 
as  I  know. 

Q.  When  you  got  to  Trenton  did  you  examine  the  finan¬ 
cial  records  and  balance  sheet  of  the  company  you  were 
buying?  A.  No,  sir. 

487  Q.  Did  you  do  it  before  Trenton?  A.  No,  sir.  I 
wasn ’t  buying  the  company.  I  was  buying  18  shares, 

investing  $3,600. 

Q.  But  you  made  no  attempt,  I  take  it,  to  ascertain  the 
real  value  of  those  shares?  A.  No.  My  reliance  was  Fred 
Basch. 

•  ••••••••• 

I  hand  the  witness  now  Plaintiffs’  Exhibit  DJW-224,  be¬ 
ing  a  letter  to  George  Ward,  Theodore  W.  Koch  and  James 
Stevenson  from  all  of  the  stockholders  of  Althor,  dated 
February  18,  1939. 

(Counsel  hands  exhibit  to  the  Court.) 

The  Court:  Yes,  I  have  read  this  before. 

Mr.  Wieferich :  Yes,  Your  Honor. 

By  Mr.  Wieferich : 

Q.  Did  you  get  a  copy  of  this  agreement  yourself,  Mr. 
Klein?  A.  I  think  so. 

Q.  I  call  your  attention  to  page  3  of  this  document,  Mr. 
Klein,  the  second  page,  and  ask  why  it  is  marked  “Ap¬ 
proved,  Curt  Mahler?”  Do  you  know?  A.  I  never  noticed 
that  before.  That  is  the  first  time  I  have  seen  it.  I  don’t 
know.  I  never  noticed  that  any  of  the  copies  I  have  seen 
heretofore  were  marked  either  “Approved,  Curt  Mahler,” 
or  with  the  cancellation  notice,  “Cancelled  January 

488  2,  1941,”  and  with  the  signature  scratched  out. 
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Q.  Were  you  present  when  the  document  was  can¬ 
celled?  A.  I  have  no  recollection  of  being  present  when  it 
was  cancelled. 

Q.  Do  you  know  if  you,  yourself,  wrote  “Cancelled?”  Is 
that  your  handwriting?  A.  Oh,  no;  that  is  not  my  hand¬ 
writing,  no.  I  don’t  know  whose  it  is.  I  do  not  know 
whether  Curt  Mahler  was  approving  the  cancellation  or 
approving  the  agreement,  from  looking  at  it. 

Q.  Do  you  know  of  any  reason  why  his  approval  was  on 
this  document  but  not  on  the  document  which  we  were  ex¬ 
amining  before  the  recess,  which  was  the  release  from 
Thorer  &  Company?  A.  The  only  explanation  that  I  could 
give  you  would  be  one  that  occurs  to  me  here — I  have  no 
prior  information. 

Q.  You  didn’t  discuss  with  any  members  at  Trenton 
whether  or  not  Mr.  Curt  Mahler’s  name  should  appear  at 
all?  A.  Where? 

Q.  On  the  documents  which  were  being  executed  at  Tren¬ 
ton.  A.  No.  No,  that  didn’t  concern  me,  why  Mahler  was 
there  or  anyone  else.  I  mean  I  had  no  interest.  I  was  there 
only  for  the  Herman  Basch  Estate,  to  see  that  it  was  pro¬ 
tected. 

Q.  You  knew  Curt  Mahler,  didn’t  you?  A.  Yes.  I  knew 
him,  yes. 

Q.  Did  you  know  he  was  president  of  Thorer  & 
489  Hollender?  A.  Yes.  I  knew  he  was  president  of 
Thorer  &  Hollender. 

Q.  Did  you  know  who  owned  Thorer  &  Hollender?  A. 
No.  What  information  I  have  would  be,  don’t  you  know, 
what  I  would  hear,  here  and  there,  and  I  couldn’t  even  tell 
you  the  source  from  which  the  information  came,  but  I  un¬ 
derstood  he  was  a  stockholder  in  Thorer  &  Hollender. 

Q.  Did  you  ever  find  out  who  owned  Thorer  &  Hollender 
during  the  time  of  the  Trenton  conference?  A.  No.  I  could 
not  find  out.  If  I  wrent  to  you  I  might  hear  one  thing,  and 
if  I  went  to  Mahler  I  might  hear  something  else. 

Q.  Did  you  as  a  matter  of  fact  talk  to  them  about  it?  A. 
No.  I  didn’t  talk  to  anybody  about  it.  I  had  no  interest 
in  them. 
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Q.  Did  you  ever  hear  that  Paul  Hollender  owned  sub¬ 
stantial  interests  in  Thorer  &  Hollender?  A.  I  heard  talk 
that  there  were  some  German  interests  in  Thorer  &  Hol¬ 
lender,  but  that  is  all.  I  don’t  know  who  the  individual 
was,  that  I  don’t  even  know  where  the  talk  came  from.  It 
might  have  been  from  one  of  your  people,  because  they 
were  in  and  out,  and  they  were  in  talking  with  me.  Maybe 
Charlie  Moran  told  me,  I  don’t  know. 

####•••••• 

490  Q.  Did  you  sign  the  check  that  was  given  on  behalf 
of  the  Basch  Holding  Company  in  the  amount  of 

$99,500  to  Thorer  &  Company,  as  a  result  of  the  Trenton 
purchase,  which  has  been  identified  as  Plaintiffs’  Exhibit 
49  for  identification?  A.  My  recollection  is  I  did. 

Q.  You  did?  A.  That  is  my  recollection. 

Mr.  Wieferich:  Do  you  have  any  endorsements  on  this 
yet,  Mr.  Berger? 

Mr.  Berger:  Will  you  to  permit  me  to  explain  for  the 
record,  Your  Honor? 

Mr.  Vort  told  me  that  he  obtained  this  photostatic  copy 
from  the  bank,  and  apparently,  he  says,  that  the  bank  does 
not  photostat  endorsements;  their  machinery  isn’t  set  up, 
so  all  we  can  get  is  the  front,  the  face  of  the  check,  Your 
Honor. 

By  Mr.  Wieferich: 

Q.  Do  you  recall  whether  or  not  that  check  came 

491  back  into  the  accounts  of  the  Basch  Holding  Com¬ 
pany,  the  drawer,  later?  A.  No.  I  didn’t  examine 

the  check.  Someone  else  did  that. 

I  didn’t  have  anything  to  do  with  keeping  the  accounts. 
Q.  Did  you  personally  hand  the  check  to  someone  when 
you  drew  it?  A.  My  recollection  is  either  Schoenburg  got 
it  or  Otto  Nauen,  one  of  the  two,  and  there  was  a  receipt 
for  it,  as  I  recall,  and  the  $500  the  Basch  Holding  Company 
retained. 
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Q.  This  was  a  pretty  large  amount  for  Basch  Holding 
Company  to  be  handling,  wasn’t  it?  A.  At  one  time,  yes. 

Q.  What  other  business  did  they  have?  A.  Well,  there 
were  securities  that  the  company  owned  that  had  some 
value. 

Q.  Did  you  ever  find  out  where  the  Germans  deposited 
the  check?  A.  No. 

Q.  Do  you  know  whether  or  not  they  gave  it  to  Mr.  Curt 
Mahler  the  following  week?  A.  No.  The  subject  never 
came  up  before. 

Q.  Did  you  ever  examine  the  endorsements  on  the  check? 
A.  I  have  no  recollection  of  examining  the  endorsements. 

Q.  I  will  ask  the  witness  to  examine  a  document 
492  entitled  “Option  Agreement”  dated  February  18, 
1939,  Plaintiffs’  Exhibit  DJW-226,  also  identified  as 
Plaintiffs’  Exhibit  18.  Do  you  recall  whether  you  received 
a  copy  of  that  document?  A.  Well,  I  received  one,  but  I 
don’t  recall — you  mean  this  particular  one?  Vortrefflich’s 
option?  I  don’t  recall  whether  I  did.  I  knew  of  the  exist¬ 
ence  of  the  document. 

Q.  I  call  your  attention  to  the  fourth  page  of  that  docu¬ 
ment,  Mr.  Klein,  and  ask  you  if  that  is  your  signature  on 
that  page.  A.  Yes,  sir.  That  is,  the  words  “Cancelled 
January  2,  1941”  are  in  my  writing  and  that  is  my  signa¬ 
ture. 

Q.  Did  you  cancel  all  of  the  cross-options  yourself,  or 
just  Mr.  Vort’s?  A.  I  don’t  recall. 

Q.  Do  you  recall  whether  you  cancelled  that  option  on 
January  2, 1941?  A.  I  have  no  recollection.  This  is  a  print, 
and  I  don’t  know  whether  it  was  written  in  later  on,  or 
when. 

This  might  have  been  my  copy  that  I  got  and  that  I  wrote 
this  on  sometime  afterward.  I  can’t  tell  from  this  docu¬ 
ment. 

Q.  I  will  hand  you  yours.  A.  I  have  no  recollection  at  all 
of  having  marked  any  of  these  options  with  “Cancelled” 
and  the  date  “January  2, 1941”  and  my  signature. 
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Mr.  Wieferich :  I  will  ask  to  have  marked  as  De- 

493  fendant’s  Exhibit  25  for  identification  an  option 
agreement  dated  February  18,  1939,  between  Fred 

Klein  and  the  other  stockholders  of  Althor,  Inc.,  previously 
identified  in  the  deposition  of  Mr.  Ward  as  DJW-222. 

(Thereupon,  Option  Agreement  dated  February  18,  1939 
between  Fred  Klein  and  the  other  stockholders  of  Althor, 
Inc.  (previously  identified  as  DJW-222)  was  marked  by  the 
Clerk  of  the  Court  “Defendant’s  Exhibit  No.  25  for  iden¬ 
tification.”) 

By  Mr.  Wieferich: 

Q.  Is  that  a  copy  of  your  cross-option  agreement  to  the 
other  stockholders,  Mr.  Klein?  A.  Yes,  sir,  it  is. 

Q.  And  is  that  a  copy  of  your  signature?  A.  At  the  bot¬ 
tom  of  the  document?  Yes. 

Q.  And  is  the  handwriting  “Cancelled,  January  2,  1941” 
your  handwriting?  A.  On  page  4  it  is.  I  don’t  think  it  is 
on  page  5. 

Q.  Do  you  know  whether  you  wrote  that  in  on  page  4  on 
January  2,  1941?  A.  No.  I  don’t  know  when  I  wrote  it  in. 
It  is  possible  that  I  had  a  copy  of  this  in  my  file,  and  you 
know,  you  folks  had  my  papers  and  you  may  have  made  a 
print  of  a  print,  and  I  may  have  written  it  in  as  a  matter 
of  record,  and  it  may  not  have  come  from  the  original;  1 
can’t  tell. 

Q.  "What  is  your  recollection  as  to  just  when  these 

494  cross-options  were  cancelled,  Mr.  Klein?  Do  you 
have  any  recollection  at  all?  A.  No,  I  haven’t  ex¬ 
cepting  that  it  was — no,  I  haven’t  any  recollection  when 
they  were  cancelled. 

Q.  And  how  about  when  the  escrow  was  cancelled?  Do 
you  have  any  recollection  on  that?  A.  I  can  tell  from  the 
cancellation;  that  I  would  know  from  the  date  of  the  docu¬ 
ment  cancelling  it. 

Q.  That  is  the  document  you  were  examining  before,  Mr. 
Klein,  Plaintiffs’  Exhibit  DJW-224,  and  I  ask  you  to  tell 
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me  if  it  was  cancelled  on  the  date  it  purports  to  have  been 
cancelled.  A.  Now,  I  don’t  know;  I  can’t  state.  I  have  no 
recollection  when  it  w*as  cancelled. 

•  *#*•••••• 

495  Q.  Did  you  attend  any  conferences  in  the  fall  of 
1941  and  discuss  the  subject  matter  of  filing  reports 

with  the  Treasury  Department?  A.  No,  sir,  but  I  filed  one. 

Q.  In  connection  with  this  company?  A.  In  connection 
with  my  stock. 

Q.  And  when  did  you  file  that?  A.  I  don’t  know.  I  don’t 
remember. 

Q.  I  mean  was  it  in  the  fall  of  1941?  A.  I  don’t  remem¬ 
ber.  I  would  say  when  it  would  have  been  due,  is  the  best 
I  can  say. 

Q.  And  do  you  recall  whether  that  had  any  connection 
with  the  predating  of  this  cancellation?  A.  No,  sir ;  it  didn’t 
have  anything  to  do  with  it. 

Q.  Do  you  know  of  any  reason  why  they  would  have  been 
predated?  A.  No,  I  don’t.  I  have  no  recollection  and  no 
reason.  I  w’ould  have  to  ask  Stevenson  about  that. 

Q.  Now,  I  think  you  testified  on  direct  that  you  heard  at 
some  time  after  Trenton  of  a  15  percent  in  connec- 

496  tion  with  the  dividends.  Can  you  tell  me  just  what 
you  heard  and  who  told  it  to  you?  A.  My  recollec¬ 
tion  is  that  after  the  directors’  meeting  there  was  a  com¬ 
ment  one  time  by  someone  that  a  dividend  in  excess  of  15 
percent  should  not  be  declared.  Now,  who  that  was,  I  don’t 
know. 

Q.  Do  you  know  if,  as  a  matter  of  practice,  in  the  year 
1939  that  was  observed?  Do  you  recall?  A.  No,  because 
I  had  no  idea  how  many  shares  of  stock  were  outstanding. 
I  mean  I  had  no  recollection  then  or  even  now  how  many 
shares  were  outstanding  and  what  the  earnings  were,  and 
on  w’hat  the  15  percent  should  be  calculated.  I  didn’t  pay 
any  attention  to  that. 

•  ••••••••• 
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Q.  You  say  you  didn’t  know  how  many  shares  were  out¬ 
standing,  of  what?  Of  Althor  stock?  A.  I  would  have  to 
ask  each  time  I  would  want  to  know.  I  couldn’t  tell  you 
whether  there  were  500  shares  or  six  or  seven  hundred. 

Q.  Didn’t  the  agreement  set  that  forth  at  Trenton?  A. 
That  is  right,  but  you  are  asking  me  and  I  am  telling  you 
I  didn’t  fix  it  in  my  mind;  I  would  have  to  look  it  up  on 
each  occasion. 

Q.  What  was  the  15  percent  to  be  a  percentage  of? 

497  Do  you  know  that?  A.  I  would  imagine  15  percent 
would  be  15  percent  of  the  accountant’s  determina¬ 
tion  of  the  net  profits  after  taxes.  That  is  the  best  guess 
I  could  give  you. 

Q.  Did  you  ever  hear  it  was  to  be  15  percent  of  the 
amount  put  up  at  Trenton,  the  purchase  price?  A.  No. 

Q.  $15,000,  in  other  words?  A.  No.  I  have  no  recollec¬ 
tion  of  ever  hearing  that. 

**•••••••• 

498  Q.  Mr.  Klein,  before  you  look  at  that  exhibit,  let 
me  ask  vou :  Do  vou  remember  attending  a  directors’ 

meeting  of  Althor  on  December  19,  1939?  A.  No,  sir. 

Q.  Would  you  examine  Defendant’s  Exhibit  No.  26-A 
and  refresh  your  recollection  as  to  whether  you  were  at 
such  a  directors’  meeting?  A.  I  have  no  recollection  of  it. 

Q.  Do  you  have  any  recollection  of  the  dividend  that  was 
declared  by  the  directors  at  the  directors’  meeting  to  which 
I  referred?  A.  I  have  a  recollection  of  the  dividend  being 
declared  at  the  end  of  1939,  but  I  would  have  to  verify  it 
from  my  own  records. 

Q.  All  I  want  is  your  recollection  as  to  the  discussion 
that  took  place  amongst  the  directors,  if  you  can  recollect, 
fixing  the  size  of  the  dividend.  A.  No.  I  have  no  recollec¬ 
tion  of  the  discussion  by  which  the  size  of  the  dividend  was 
fixed. 

Q.  Does  the  fact  that  Defendant’s  Exhibit  No.  26-A  for 
identification  shows  a  dividend  of  $15,000  refresh  your  rec¬ 
ollection  at  all  on  the  15  percent  limitation  which  we  were 
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discussing  prior  to  this  exhibit?  A.  No,  it  doesn’t, 

499  other  than  what  I  told  you  before,  that  I  had  recol¬ 
lection  of  having  heard  15  percent  mentioned. 

Whether  it  was  at  this  instance  or  another  one  I  don’t  know, 
but  my  recollection  was  that  it  was  after  this  date  that  I 
heard  the  15  percent  mentioned. 

Q.  Were  you  a  director  of  Althor  in  the  year  1939,  from 
Trenton  on,  Mr.  Klein?  A.  I  don’t  think  X  ever  was  a  di¬ 
rector  of  Althor. 

Q.  "Were  you  a  director  of  Basch?  A.  Yes,  but  I  don’t 
know  exactly  when  I  was  elected,  but  I  think  it  was  in 
1939. 

Q.  Didn’t  you  state  on  direct  you  were  elected  at  about 
the  time  you  went  before  the  strike  members?  A.  No,  but 
I  was  asked  that  I  be,  and  I  don’t  know  when  I  was  elected. 

Q.  Did  you  receive  director’s  fees  in  1939?  A.  As  a  di¬ 
rector?  No,  sir.  All  the  fees — I  think  all  the  fees  I  got — 
I  don’t  remember ;  I  know  I  got  legal  fees,  but  I  don’t  recall 
whether  I  got  fees  as  a  director. 

Q.  Do  you  recall  whether  you  got  legal  fees  in  connec¬ 
tion  with  your  services  prior  to  Trenton,  preparing  the 
documents,  speaking  with  Mr.  Stevenson?  A.  My  recollec¬ 
tion  is  I  did  not.  My  recollection  is  that  whatever  legal  fees 
I  got  would  have  been  at  the  end  of  1939,  for  all  services 
that  I  performed. 

Q.  Did  you  customarily  get  your  legal  fees  from 

500  Herman  Basch  &  Company?  A.  For  work  done  for 
Herman  Basch  &  Company,  yes.  I  got  some  fees 

from  the  Basch  Holding  Company  also. 

Q.  You  got  fees  from  both  companies,  is  that  right?  A. 
Yes,  sir. 

Q.  Had  that  been  true  for  the  preceding  years  as  well? 
A.  No,  sir. 

Q.  When  is  the  first  time  you  got  fees  for  work  done  for 
the  Herman  Basch  &  Company?  A.  I  don’t  remember.  I 
may  have  gotten  some  for  the  1937  Boycott  matter,  but  I 
have  no  recollection  of  it. 
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It  is  awfully  hard  for  me  to  remember  these  things.  I 
would  have  to  go  to  our  firm  records  and  check  it. 

Q.  I  just  want  your  best  recollection  as  to  what  fees  you 
got  and  as  to  what  services  they  were  for. 

You  did  get  fees  for  your  representation  to  the  Boycott 
Committee?  A.  Yes,  and  for  the  strike. 

Q.  And  both  of  those,  as  far  as  you  can  recall,  were  from 
Herman  Basch  &  Company?  A.  Yes,  sir. 

Q.  Do  you  recall  the  approximate  amount  of  those  fees? 
A.  I  have  no  idea. 

Q.  Did  you  perform  any  other  services  in  1939  for 
501  Herman  Basch  &  Company?  A.  I  have  no  recollec¬ 
tion  of  anv  other. 

Q.  Do  you  recall  whether  you  received  any  other  payment 
from  Herman  Basch  &  Company,  other  than  your  legal 
fees?  A.  I  am  inclined  to  believe  that  I  received  director’s 
fees,  but  I  would  have  to  check  it. 

Q.  How  much  was  that ?  Do  you  know?  A.  No.  I  have 
no  idea. 

Q.  Did  you  receive  any  fees,  other  than  your  legal  fees 
and  director’s  fee,  from  Herman  Basch  &  Company,  in 
1939?  A.  For  services?  No. 

Mr.  lVieferich :  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  No.  27  for  identification  the  minutes  of  Herman 
Basch  &  Company,  Inc.,  and  as  Defendant’s  Exhibit  No. 
27-A  for  identification  the  minutes  of  a  special  meeting  of 
the  Board  of  Directors  held  December  19,  1939  of  Herman 
Basch  &  Company,  being  five  unnumbered  pages  in  all. 

(Thereupon,  the  minutes  of  Herman  Basch  &  Company, 
Inc.  were  marked  by  the  Clerk  of  the  Court  “Defendant’s 
Exhibit  No.  27  for  identification.”) 

(Thereupon,  the  minutes  of  a  special  meeting  of  the 
Board  of  Directors,  held  December  19,  1939,  of  Herman 
Basch  &  Company  (five  unnumbered  pages)  was  marked 
by  the  Clerk  of  the  Court  “Defendant’s  Exhibit  No.  27-A 
for  identification.”) 
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By  Mr.  Wieferich : 

Q.  Before  you  examine  Defendant’s  Exhibit  No. 

502  27-A,  Mr.  Klein,  let  me  ask  you  if  you  recall  the 
meeting  of  the  Board  of  Directors  of  Herman  Basch 

&  Company  on  December  19, 1939,  and  the  discussion  of  the 
dividend  and  certain  bonuses  at  that  meeting.  A.  I  re¬ 
member  a  meeting  in  December,  1939 ;  not  one  of  December 
19,  specifically. 

Q.  And  do  you  recall  that  at  that  meeting  a  dividend  from 
Herman  Basch  &  Company  was  discussed  and  certain 
bonuses  to  persons  associated  with  it?  A.  I  remember  the 
bonuses  and  the  legal  fees,  but  I  don’t  remember  the 
dividend. 

Q.  What  do  you  recall  about  the  bonuses?  Give  us  the 
substance  of  your  recollection.  A.  Well,  my  recollection  is 
that  it  was  one  of  those  instances  where  the  management 
wanted  a  large  bonus,  and  their  agreements  called  for  it. 

That  is  my  offhand  recollection. 

Q.  Do  you  recall  whether  you  got  a  bonus?  A.  Not  a 
bonus.  I  got  legal  fees  and  perhaps  director’s  fees. 

You  mean  as  an  officer  of  the  company,  a  bonus? 

Q.  No,  just  a  bonus.  A.  No,  I  didn’t  recollect  that. 

Q.  Will  you  refresh  your  recollection  with  the  min¬ 
utes  which  are  marked  Defendant’s  Exhibit  27-A? 

503  A.  I  have  no  recollection  of  having  received  a  bonus 
of  $750  as  vice  president,  although  it  is  here  re¬ 
corded.  I  suppose  I  got  it. 

Q.  Do  you  recall  having  performed  any  special  services, 
as  designated  there,  during  that  year? 

Mr.  Berger:  Before  the  witness  answers,  Your  Honor, 
this  is  the  first  objection  I  have  interposed.  What  is  the 
relevancy  of  all  this  to  our  case? 

The  Court:  I  am  not  sure  yet,  but  I  will  permit  the 
question  to  be  answered. 

A.  Yes,  I  did.  I  performed  what  I  would  consider,  from 
my  training  and  experience,  unusual  services. 
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By  Mr.  Wieferich : 

Q.  What  were  they?  A.  Well,  I  take  it  that  that  covered 
the  whole  year  1939 — this  special  bonus — and  I  negotiated 
the  strike  settlement. 

I  appeared  before  some  of  these  Unemployment  Boards 
in  New  York  and  New  Jersey,  and  re-established  a  “sitting- 
down-and-talk-together  relation”  between  management  and 
the  union. 

Q.  You  got  your  legal  fees  for  those,  didn’t  you?  A. 
Well,  I  got  legal  fees,  yes.  It  was  fixed  by  someone,  and  I 
suppose  someone  thought  I  ought  to  get  something  special. 
I  don’t  know  what  the  legal  fees  were. 

Q.  Do  you  recall  the  discussion  at  this  time,  which 

504  is  recorded  at  that  meeting?  A.  No.  It  is  confusing 
to  me. 

It  is  my  recollection  that  we  surrendered  the  Althor  stock 
and  got  Herman  Basch  stock,  four  shares  of  Herman  Basch 
for  one  share  of  Althor,  but  I  don’t  recall  ever  getting  a 
stock  dividend. 

Q.  How  about  the  cash  dividend  which  is  mentioned 
there?  Do  you  recall  a  discussion  of  that  $16,500  dividend 
prior  to  the  directors  passing  it?  A.  I  remember  getting 
a  dividend  at  the  end  of  1939.  I  don’t  remember  the 
amount.  I  don’t  remember  the  discussion  at  the  meeting, 
particularly. 

Q.  Did  you  vote  for  that  dividend,  yourself?  Do  you 
know?  A.  I  know  I  didn’t  vote  “no”.  I  don’t  remember 
if  I  voted  affirmatively.  I  suppose  I  did. 

Q.  Do  you  recall  how  the  amount  was  fixed?  Was  it 
based  on  the  year’s  profits?  A.  No.  I  have  no  recollection 
how  it  was  fixed.  It  probably  wasn’t  fixed  at  the  meeting. 
Probably  someone  came  in  wfith  the  idea  and  made  the  sug¬ 
gestion.  It  may  have  been  Percus. 

Q.  Do  you  recall  if  the  $16,500  dividend  has  any  relation¬ 
ship  to  the  $15,000  dividend  declared  the  same  day 

505  by  the  Holding  Company,  Althor?  A.  No.  When 
we  are  sitting  here,  trying  to  figure  the  thing  out,  I 
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would  say  you  would  have  to  get  $15,000  in  Althor  before 
you  could  declare  a  dividend,  and  it  had  to  come  from 
Herman  Basch  in  order  that  one  could  pay  it. 

Q.  So  that,  in  other  words,  in  order  to  get  $15,000  into 
the  hands  of  the  stockholders  you  would  need  to  declare 
a  $16,500  dividend  originally  from  Herman  Basch  &  Com¬ 
pany,  wouldn’t  you?  A.  No. 

Q.  And  pay  it  to  Althor?  A.  No.  I  don’t  see  why 
$15,000  wasn’t  enough,  why  it  had  to  be  $16,500. 

Q.  Well,  what  happened  to  the  $1,500  in  between  on  that 
day,  do  you  know?  A.  Evidently  the  accountant  thought 
Althor  had  some  expenses  and  needed  some  expense  money. 

Q.  Well,  is  it,  in  your  opinion,  just  a  coincidence  that  the 
$15,000  dividend,  which  the  stockholders  received  that  day 
of  Althor,  was  $15,000  and  was  15  percent  of  what  they 
had  ostensibly  put  up  at  Trenton? 

Mr.  Berger:  Your  Honor,  do  you  want  the  witness  to 
engage  in  idle  speculation  here? 

The  Court:  I  don’t  think  this  is  idle.  I  should  like  to 
hear  his  answer. 

A.  I  don’t  associate  it  at  all  with  anything  that 
506  happened  at  Trenton.  I  heard  nothing  about  15  per¬ 
cent  at  Trenton,  and  I  don’t  associate  it  with  that. 

I  assume  the  accountant,  or  someone,  decided  that  there 
was  money  there  for  a  dividend,  and  that  we  ought  to  de¬ 
clare  a  dividend. 

I  don’t  recall  any  open  discussion  of  it,  or  statement  of 
the  financial  condition  of  the  company,  or  otherwise. 

Q.  At  either  of  these  meetings  did  you  ask  what  the 
dividends  had  been  for  the  preceding  three  years?  A.  No, 
sir. 

Q.  Bid  you  ask  what  the  earnings  were?  A.  No. 

Q.  Either  for  that  year  or  the  preceding  years?  A.  No. 
I  never  did.  I  might  have  gotten  a  statement  from  them. 
There  was  a  statement  of  the  accountants  there,  but  I  don’t 
recollect  examining  it. 

Q.  Do  you  recall  that  the  option,  which  you  had  given  to 
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the  Germans  on  your  stock  at  Trenton,  provided  for  a  re¬ 
purchase  price  of  $220?  A.  Yes,  I  recall  that. 

Q.  And  do  you  recall  that  the  option  was  to  be  effective 
for  a  period  of  12  years  from  1942?  A.  I  don’t  remember 
the  length  of  time ;  I  know  it  was  a  substantial  time.  I  re¬ 
member  it  expired  sometime  in  the  ’50’s;  I  remember 
that. 

507  Did  you  ever  sit  down  and  figure  out  how  much 
you  would  make  on  your  shares  of  stock  if  the  Ger¬ 
mans  exercised  their  option?  A.  No,  sir. 

Q.  You  never  multiplied  IS  by  20?  A.  No. 

Q.  Well,  suppose  you  do  it  now  and  you  tell  me  how  much 
you  would  have  made  if  the  Germans  exercised  their  option 
this  year  and  see.  A.  $360. 

Q.  Did  you  discuss  that  at  Trenton  at  all?  A.  No. 

Q.  With  anyone?  A.  No.  I  don’t  know  who  fixed  the 
sum  of  $220.  t 

Q.  Was  this  an  accomplished  fact  when  you  took  your 
shares?  I  mean,  had  it  already  been  done?  A.  Well,  I 
assume  so,  because  I  came  down  there  the  second  dav  after 
these  meetings  began.  There  had  been  a  meeting  the  pre¬ 
vious  day,  and  I  assume  that  at  that  meeting  all  the  mate¬ 
rial  had  been  collected  and  it  had  been  determined  what 
was  to  be  done. 

So  I  walked  in  there  the  next  day  and  listened  and 
watched  the  situation  to  see  what  was  proposed  and  if  I 
had  any  suggestions  to  make  which  would  protect  the  Her¬ 
man  Basch  interests  I  made  them. 

50S  As  far  as  I  was  concerned  what  I  was  getting  out 
of  it  I  took  it  as  it  came.  I  didn’t  make  any — yes,  I 
made  one  suggestion. 

Q.  What  was  that?  A.  I  suggested  that  they  split  the 
stock  evenly  so  that  there  wouldn’t  be  any  51  percent. 

Q.  When  you  got  there  had  it  already  been  split  51-49? 

A.  Well,  certainly  the  first  time  I  heard  of  it  it  had  been 
split  51-49.  Whether  it  had  been  split  before  I  got  there,  I 
don ’t  know. 
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Q.  What  terms  had  been  fixed  before  you  got  there?  You 
say  the  repurchase  price  had  been?  A.  I  assume  it  had 
been.  I  don’t  know  whether  it  was  fixed  the  day  before  or 
when,  but  when  I  first  heard  of  it  it  was  fixed,  and  these 
were  the  terms. 

Q.  Who  told  you,  for  example,  you  could  have  18  shares? 
A.  Fred  Basch — no,  he  asked  me  if  I  wanted  18  shares. 
Fred  Basch  brought  that  up. 

Q.  Was  there  any  discussion  of  any  other  amount  that 
you  could  have?  A.  No. 

Q.  Did  you  ask  for  more?  A.  No.  I  didn’t  ask  for  more. 
He  asked  me  if  I  wanted  18  shares ;  would  IS  shares  do.  I 
told  him  whatever  he  decided  suited  me.  If  he  had  said  2 
shares  or  1  share  it  would  have  suited  me. 

509  I  didn’t  know  whose  shares  I  was  getting.  I 
thought  when  he  first  mentioned  it  I  was  getting 
some  of  his  shares.  I  didn’t  want  to  take  his  shares.  He 
was  entitled  to  them,  and  why  should  I,  as  an  attorney, 
take  his  shares? 

Q.  Did  he  tell  you  the  price  you  would  have  to  pay?  A. 
I  don’t  remember  who  told  me.  Maybe  the  first  time  I  saw 
it  was  written  in  an  agreement. 

Q.  Do  you  recall  bargaining  about  the  price?  A.  No. 
There  was  no  bargaining,  no. 

Q.  And  there  was  no  bargaining,  I  take  it,  about  the  re¬ 
purchase  price?  A.  No,  there  wasn’t. 

Q.  Do  you  recall  the  price  that  the  other  shareholders 
paid  for  their  shares  at  Trenton?  A.  I  would  say  the  same 
price,  as  much  as  I  know.  Yes,  I  would  say  the  same  price, 
because  I  saw  the  checks  and  I  knew  what  number  of  shares 
they  were  getting  when  the  checks  came  in.  The  checks 
went  through  Herman  Basch  &  Company — a  man  who  was 
keeping  the  books  of  Basch  Holding  Company  checked 
them  and  told  me  about  it. 

Q.  Did  you  know  some  of  the  shares  at  Trenton  were 
sold  free  of  an  option?  Were  you  informed  of  that?  A. 
Yes,  I  knew  that.  I  heard  that  stated.  I  heard  some  com- 
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the  Germans  on  your  stock  at  Trenton,  provided  for  a  re¬ 
purchase  price  of  $220?  A.  Yes,  I  recall  that. 

Q.  And  do  you  recall  that  the  option  was  to  be  effective 
for  a  period  of  12  years  from  1942?  A.  I  don’t  remember 
the  length  of  time ;  I  know  it  was  a  substantial  time.  I  re¬ 
member  it  expired  sometime  in  the  ’50’s;  I  remember 
that. 

507  Did  vou  ever  sit  down  and  figure  out  how  much 
you  would  make  on  your  shares  of  stock  if  the  Ger¬ 
mans  exercised  their  option?  A.  No,  sir. 

Q.  You  never  multiplied  IS  by  20?  A.  No. 

Q.  Well,  suppose  you  do  it  now  and  you  tell  me  how  much 
you  would  have  made  if  the  Germans  exercised  their  option 
this  year  and  see.  A.  $360. 

Q.  Did  you  discuss  that  at  Trenton  at  all?  A.  No. 

Q.  With  anyone?  A.  No.  I  don’t  know  who  fixed  the 
sum  of  $220. 

Q.  Was  this  an  accomplished  fact  when  you  took  your 
shares?  I  mean,  had  it  already  been  done?  A.  Well,  I 
assume  so,  because  I  came  down  there  the  second  day  after 
these  meetings  began.  There  had  been  a  meeting  the  pre¬ 
vious  day,  and  I  assume  that  at  that  meeting  all  the  mate¬ 
rial  had  been  collected  and  it  had  been  determined  what 
was  to  be  done. 

So  I  walked  in  there  the  next  day  and  listened  and 
watched  the  situation  to  see  what  was  proposed  and  if  I 
had  any  suggestions  to  make  which  would  protect  the  Her¬ 
man  Basch  interests  I  made  them. 

SOS  As  far  as  I  was  concerned  what  I  was  getting  out 
of  it  I  took  it  as  it  came.  I  didn’t  make  any — yes,  I 
made  one  suggestion. 

Q.  What  was  that?  A.  I  suggested  that  they  split  the 
stock  evenly  so  that  there  wouldn’t  be  any  51  percent. 

Q.  When  you  got  there  had  it  already  been  split  51-49? 

A.  Well,  certainly  the  first  time  I  heard  of  it  it  had  been 
split  51-49.  Whether  it  had  been  split  before  I  got  there,  I 
don’t  know. 
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Q.  What  terms  had  been  fixed  before  you  got  there?  You 
say  the  repurchase  price  had  been?  A.  I  assume  it  had 
been.  I  don’t  know  whether  it  was  fixed  the  day  before  or 
when,  but  when  I  first  heard  of  it  it  was  fixed,  and  these 
were  the  terms. 

Q.  Who  told  you,  for  example,  you  could  have  18  shares? 
A.  Fred  Basch — no,  he  asked  me  if  I  wanted  IS  shares. 
Fred  Basch  brought  that  up. 

Q.  Was  there  any  discussion  of  any  other  amount  that 
you  could  have?  A.  No. 

Q.  Did  you  ask  for  more?  A.  No.  I  didn’t  ask  for  more. 
He  asked  me  if  I  wanted  18  shares ;  would  18  shares  do.  I 
told  him  whatever  he  decided  suited  me.  If  he  had  said  2 
shares  or  1  share  it  would  have  suited  me. 

509  I  didn’t  know  whose  shares  I  was  getting.  I 
thought  when  he  first  mentioned  it  I  was  getting 
some  of  his  shares.  I  didn’t  want  to  take  his  shares.  He 
was  entitled  to  them,  and  why  should  I,  as  an  attorney, 
take  his  shares? 

Q.  Did  he  tell  you  the  price  you  would  have  to  pay?  A. 
I  don’t  remember  who  told  me.  Maybe  the  first  time  I  saw 
it  was  written  in  an  agreement. 

Q.  Do  you  recall  bargaining  about  the  price?  A.  No. 
There  was  no  bargaining,  no. 

Q.  And  there  was  no  bargaining,  I  take  it,  about  the  re¬ 
purchase  price?  A.  No,  there  wasn’t. 

Q.  Do  you  recall  the  price  that  the  other  shareholders 
paid  for  their  shares  at  Trenton?  A.  I  would  say  the  same 
price,  as  much  as  I  know.  Yes,  I  would  say  the  same  price, 
because  I  saw  the  checks  and  I  knew  what  number  of  shares 
they  were  getting  when  the  checks  came  in.  The  checks 
went  through  Herman  Basch  &  Company — a  man  who  was 
keeping  the  books  of  Basch  Holding  Company  checked 
them  and  told  me  about  it. 

Q.  Did  you  know  some  of  the  shares  at  Trenton  were 
sold  free  of  an  option?  Were  you  informed  of  that?  A. 
Yes,  I  knew  that.  I  heard  that  stated.  I  heard  some  com- 
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ment  about  the  management  getting  all  of  their  shares 
free  of  option. 

510  Q.  And  did  you  know  the  price  at  which  those 
shares  were  purchased?  A.  No.  I  assume  it  was 

the  same  amount,  $200. 

Q.  And  I  take  it  you  raised  no  protest  about  paying  the 
same  price  for  your  shares  under  option  as  they  did  for 
free  shares?  A.  I  never  gave  it  a  thought. 

Q.  Did  you  enter  into  a  discussion  as  to  how  many  shares 
each  stockholder  was  going  to  get?  A.  I  did  not. 

Q.  Did  you  ask  for  any  free  shares  yourself?  A.  No, 
sir. 

Q.  How  about  the  cross-option?  Had  the  terms  of  those 
been  fixed  when  you  got  to  Trenton?  A.  I  don’t  recall 
clearly,  but  my  general  impression  is  that  there  was  some¬ 
thing  drafted,  and  it  was  revised.  I  am  not  sure  of  that. 

I  know  there  was  a  lot  of  typing  done  down  at  Trenton, 
and  I  assume  it  was  in  connection  with  cross-options. 

Q.  Do  you  recall  whether  or  not  there  was  a  different 
value  placed  on  your  shares  if  the  cross-options  were  exer¬ 
cised,  than  on  the  free  shares  of  the  management?  A.  You 
mean  at  Trenton?  My  recollection  is  there  wasn’t  any  dif¬ 
ference  in  price  placed  on  the  free  shares  and  the  shares 
which  were  subject  to  the  option. 

511  Q.  Do  you  recall  that  on  certain  shares  the  option 
price  was  to  be  book  value  minus  15  percent,  rather 

than  $220?  A.  I  think  that  came  afterwards.  I  heard 
some  discussion  about  that. 

Q.  You  mean  after  Trenton?  A.  After  Trenton,  yes, 
but  I  didn’t  pay  any  attention  to  that;  it  didn’t  concern  me. 

Q.  IVas  the  escrow  fixed  when  you  got  to  Trenton?  Had 
that  been  worked  out?  A.  I  don’t  remember.  I  think  it 
had  been  mentioned  in  New  York,  in  a  talk  with  Stevenson, 
that  there  would  be  an  escrow,  but  I  don’t  know  how  that 
was  fixed. 

Stevenson  was  so  close  to  the  National  City  Bank  that  I 
guess  I  would  almost  have  assumed  that  the  National  City 
would  be  the  agent. 
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It  is  awfully  hard  to  get  those  facts  out  of  one’s  mind 
today,  after  ten  years;  I  can’t  do  it. 

Q.  Did  you  make  physical  delivery  of  the  shares  you 
bought  at  Trenton,  at  the  Trenton  conference?  A.  Oh, 
yes — today  I  don’t  recollect  whether  we  got  it  then  or 
whether  we  got  it  the  next  day.  I  don’t  know  whether 
Althor’s  stock  book  was  down  there  or  not;  I  can’t  tell. 

Q.  Do  you  recall  whether  or  not  you  turned  them  over  to 
Mr.  Stevenson,  or  to  one  of  the  escrow  agents,  in 

512  escrow,  at  the  Trenton  conference?  A.  No,  I  don’t 
remember  whether  I  turned  my  shares  over  at  that 

time. 

Q.  By  the  way,  was  it  your  secretary  who  went  down  to 
Trenton  to  assist  in  drafting  the  agreement?  A.  Yes.  I 
was  the  nearest  one  to  Trenton.  I  lived  in  Staten  Island, 
so  I  volunteered  to  get  a  typewriter  at  the  office  and  take 
it  down  by  car,  and  my  secretary,  who  lived  in  Jersey, 
went  down  to  Trenton  by  train. 

Q.  She  went  down  ahead  of  you,  I  take  it?  A.  She  went 
down  the  same  day  I  did,  but  she  went  down  by  train,  and 
I  drove. 

Q.  Did  she  type  up  all  the  eventual  agreements  at  Tren¬ 
ton?  A.  Yes. 

Q.  And  you  were  there  while  that  was  done?  A.  Yes.  I 
was  there  that  whole  day  while  she  typed. 

Q.  Yesterday  I  gathered  from  your  testimony — and  I 
would  like  you  to  correct  me  if  I  am  wrong — that  you 
weren’t  in  on  any  of  the  real  conferences  that  took  place 
at  Trenton;  it  was  an  accomplished  fact  when  you  ar¬ 
rived.  A.  I  would  say  yes.  There  may  have  been  some 
modification,  if  there  was  discussion,  but  on  the  whole  I 
think  what  they  were  going  to  do  and  the  dividing  up  of  the 
stock  and  selling  it,  and  the  price,  and  those  factors, 

513  the  main  factors  were  all  determined. 

There  may  have  been  some  few  routine  matters 
that  had  to  be  straightened  out. 

Q.  Did  you  know  Ted  Koch?  Did  you  meet  him  at  Tren¬ 
ton?  A.  Yes. 
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Q.  Did  you  know  he  was  a  cousin  of  Paul  Hollander?  A. 
I  don’t  think  I  knew  it  then,  but  I  heard  afterwards  that 
he  was. 

Q.  Were  you  surprised  that  he  was  a  purchaser  at  Tren¬ 
ton?  Was  he  in  the  fur  business?  A.  You  have  asked  me 
two  questions.  I  didn’t  get  any  reaction  because  Ted  Koch 
was  going  to  buy  stock.  I  know  he  wasn’t  in  the  fur  busi¬ 
ness.  I  know  he  was  either  with  a  bank  or  a  stock  broker¬ 
age  firm.  He  resigned  the  fur  business. 

Q.  As  a  matter  of  fact  were  any  of  the  majority  owners 
in  the  fur  business,  or  in  the  dyeing  business?  A.  Well, 
Mahler  was. 

Q.  Well,  but  I  think  you  told  me  you  didn’t  know  whether 
he  bought  stock  at  Trenton.  A.  I  didn’t  know,  but  your 
question  covered  the  whole  phase  from  1932  on,  and  Mahler 
was  in  the  fur  business,  so  whichever  way  I  answered  it 
you  might  not  like  it. 

Q.  At  Trenton  did  you  know  Mr.  Mahler  was  buying? 

Let  me  ask  you  that  again.  A.  No,  I  did  not.  And 
514  I  didn’t  know  Lancaster  was  buying  either. 

Q.  Let’s  go  on  to  the  cancellation  of  the  German 
option  in  1940,  Mr.  Klein.  What  was  the  first  you  heard 
of  that?  A.  The  first  I  heard  of  it,  to  the  best  of  my  recol¬ 
lection,  was  I  was  asked  to  come  up  to  one  of  the  hotels; 
now,  which  one  it  was,  I  don’t  know  whether  it  was  the 
Pennsylvania  or  which  one  it  was. 

There  was  a  discussion  there  about  buying  off  the  op¬ 
tions,  and  then  someone  was  to  telephone  Paul  Hollender  in 
Sweden.  There  was  some  discussion  about  the  amount. 

I  listened  to  what  went  on,  but  I  didn’t  take  any  part  in 
the  discussion,  and  then  I  think  there  was  an  effort  around 
half  past  ten,  or  eleven  o’clock,  to  get  him  on  the  phone, 
but  they  had  trouble  either  in  getting  him  on  the  phone  or 
carrying  on  a  conversation  with  him.  It  seemed  there  was 
too  much  interference,  and  we  left  and  I  went  home. 

I  think  then  the  next  day  they  contacted  him  and  settled 
the  thing,  and  the  next  thing  I  heard  was  if  I  wanted  to 
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have  my  option  released  it  would  cost  me  my  share  of  what¬ 
ever  it  was,  $65,000,  or  something’  like  that. 

Q.  You  have  referred  to  “they  talked.”  Who  were 
“they?”  WTio  had  you  attended  this  conference  with?  A.  ' 
I  don’t  remember  exactly  who  was  there. 

I  know  George  Ward  was  there,  and  Mahler  was  there. 
Then  from  that  point  on  I  would  have  to  assume  that 

515  Fred  and  Paul  and  Ernest  Nauen  were  there.  I 
don’t  know  whether  Teddy  Koch  was  there  or  not. 

Q.  Did  they  tell  you  they  were  trying  to  get  the  option 
cancelled?  A.  They  didn’t  tell  me  directly.  I  listened  to 
the  conversation  about  cancelling  the  option. 

Q.  Did  you  have  any  voice  in  the  fixing  of  the  price? 
A.  No. 

Q.  Did  you  tell  them  you  would  go  along  with  whatever 
price  was  set?  A.  I  don’t  even  think  I  told  them  that.  I 
figured  if  they  should  have  the  option  cancelled  it  would 
be  advantageous,  and  I  would  pay  my  share,  if  it  was  wfithin 
reason. 

Q.  And  to  whom  did  you  tell  that?  A.  I  didn’t  tell  it  to 
anybody.  That  is  the  assumption  I  made. 

Q.  Who  was  doing  the  talking  on  the  phone?  A.  I  don’t 
know  whether  it  was  Mahler,  Ward,  or  Koch;  I  don’t  know 
which  of  the  three. 

Mr.  Berger:  I  believe  the  witness  testified  that  they 
failed  to  put  through  a  connection  to  Sweden,  and  he  left 
and  he  heard  the  next  morning  the  connection  had  been 
made.  Is  that  right? 

The  Witness.  No.  I  think  they  did  get  him  but  the  con¬ 
versation  wasn’t  audible. 

516  By  Mr.  Wieferich: 

Q.  Did  you  talk  to  Mr.  Vort  about  the  price  he  was  will¬ 
ing  to  pay  to  remove  the  option?  A.  No. 

Q.  Did  you  talk  to  Mr.  Nauen?  A.  I  didn’t  talk  to  any 
of  them  about  what  price  they  would  pay,  or  were  willing 
to  pay.  I  had  no  responsibility.  I  wasn’t  advising  them, 
or  otherwise. 
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If  they  wanted  to  buy  off  the  option  it  was  up  to  them, 
and  if  they  told  me  the  price  was  so  much,  and  I  felt  I 
wanted  to  pay  so  much  to  get  rid  of  the  option  on  my  stock, 
I  would  pay  it.  I  listened. 

Q.  What  occurred  actually  after  they  came  to  an  agree¬ 
ment?  Just  what  happened  then?  A.  I  think  Stevenson 
went  to  work  and  drew  some  papers. 

And  then  a  power  of  attorney  arrived  to  a  man  named 
Meyn,  who  was  associated  with  me — he  had  office  space 
with  our  firm — authorizing  him  to  act. 

He  collected  the  money;  executed  the  releases;  deposited 
the  money  with  the  National  City  Bank  for  transmission 
to  the  credit  of  the  Thorers — I  don’t  know  whether  it  was 
Norway  or  Sweden,  but  one  of  those  countries. 

Q.  Didn’t  you  all  have  to  agree  on  a  price  at  some  time? 
When  did  you  agree  on  the  price?  After  it  was  set? 
517  A.  I  would  say  after  it  was  set,  yes,  and  either  I  fig¬ 
ured  it  out,  or  someone  else  figured  it  out  and  told 
me  it  would  cost  me  so  many  dollars  in  order  to  have  my 
option  released. 

Q.  How  did  you  figure  it  out?  Did  you  simply  divide  the 
number  of  shares  into  the  price?  A.  I  assume  so.  I  don’t 
know.  I  don’t  remember  how  it  was  done. 

Q.  Do  you  recall  if  there  was  any  discussion  as  to  the 
shares  that  were  not  under  option,  whether  they  should 
pay  part  of  the  price?  A.  No.  I  have  no  recollection  about 
a  discussion  about  those  shares. 

Q.  Do  you  know  whether  as  a  matter  of  fact  they  paid 
part  of  the  price?  A.  I  don’t  know  offhand.  I  could  prob¬ 
ably  figure  it  out  if  I  got  the  figures  together,  but  I  haven’t 
got  the  data  here  on  which  to  make  the  calculation. 

Q.  Who  figured  out  for  you  what  you  had  to  pay?  Did 
you?  A.  I  assume  I  did;  someone  told  me  how  much  per 
share  and  I  multiplied  it  by  18. 

Q.  Do  you  have  any  recollection  as  to  how  much  that 
actually  was  per  share?  A.  No.  I  think  I  paid  something 
over  $2,000. 
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Q.  For  removal  of  the  option.  A.  That  is  my 
51S  recollection.  Could  you  tell  me  how  much  it  was? 

*##•**•••• 

522  Gerhard  Van  Arkel,  called  as  a  witness  on  behalf 
of  the  plaintiffs,  having  been  first  duly  sworn,  as¬ 
sumed  the  stand  and  was  examined  and  testified  as  follows : 

Direct  Examination  by  Counsel  for  the  Plaintiffs 

By  Mr.  Berger: 

Q.  Will  you  state  your  name,  sir?  A.  Gerhard  Van 
Arkel,  G-e-r-h-a-r-d  V-a-n  A-r-k-e-1. 

Q.  Your  address?  A.  Business  address  is  1830  Jefferson 
Place,  Northwest,  Washington,  D.  C. 

Q.  What  is  your  occupation?  A.  I  am  an  attorney. 

Q.  Are  you  engaged  in  private  practice  in  Washington 
presently?  A.  Yes,  I  am. 

Q.  Have  you  seen  a  copy  of  this  statement  before?  A. 
Yes,  I  have. 

Mr.  Berger :  I  wall  have  it  marked.  I  ask  that  there  be 
marked  as  Plaintiffs’  Exhibit  53  for  identification  a  state¬ 
ment  of  14  pages  identified  as  “Interrogation  of  Dr.  Otto 
Xauen  at  Frankfort-on-Main,  August  16,  1948,  at  which 
were  present  Mr.  William  J.  Halloran,  Dr.  Otto  Nauen,  and 
Miss  Marie  C.  Menzies. 

•  #*••*•••• 

523  Q.  Did  you  say  you  had  seen  this  statement  be¬ 
fore?  A.  Yes,  I  have. 

Q.  Will  you  identify  that  statement,  if  you  can?  A. 
Yes.  I  first  saw  this  statement  toward  the  close  of  Sep¬ 
tember  of  1950.  I  was  in  Frankfort-on-Main;  I  had  previ¬ 
ously  arranged  to  see  Dr.  Otto  Nauen  and  Dr.  Schoenburg 
in  Frankfurt. 

Among  other  things  I  asked  if  any  of  them  had  given  any 
statements  to  the  Government,  and  they  replied  that  they 
had.  I  asked  if  they  had  copies  of  them,  and  they  said  they 
had;  that  those  copies,  or  duplicate  copies  of  the  state- 
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merits,  had  been  supplied  to  them  by  the  Investigator  for 
the  Office  of  Alien  Property. 

I  asked  if  I  might  borrow  from  them  the  duplicate  orig¬ 
inal  which  they  had.  They  said  I  might,  but  that  they 
would  like  to  have  it  returned  as  soon  as  possible. 

They  gave  me  the  statements  which  they  had,  which  I 
brought  with  me  to  this  country,  and  I  caused  this  photostat 
to  be  made  of  the  statement  which  they  gave  me,  and  then 
returned  to  them  the  statement  with  which  they  had  sup¬ 
plied  me. 

524  Mr.  Berger:  I  offer  in  evidence  this  statement  as 
Plaintiffs’  Exhibit  53. 

Mr.  Wieferich:  Your  Honor,  I  object  to  the  admission 
of  that  document.  It  is  apparently  an  unsworn  statement 
taken  by  the  Department  of  Justice  in  the  course  of  in¬ 
vestigation.  This  witness  apparently  wasn’t  there  when 
the  statement  was  given;  there  has  been  no  cross-exam¬ 
ination. 

It  looks  to  me  like  an  informal  type  of  deposition  which 
plaintiff  is  seeking  to  use,  rather  than  to  take  the  deposi¬ 
tion  of  the  person  whose  statement  that  purports  to  be.  I 
don’t  think  it  would  be  admissible  if  the  Department  of 
Justice  submitted  it,  Your  Honor. 

The  Court :  I  will  sustain  the  objection. 

527  James  A.  Stevenson,  having  been  previously  duly 
sworn,  on  September  11,  1950,  in  New  York  City, 
testified  by  deposition  as  follows: 

•  ##»•#•••• 

Mr.  Berger:  Perhaps  it  would  be  appropriate  to  do 
this  too,  Your  Honor,  to  give  you  a  little  identification 
which  appears  in  the  cross-examination  at  page  278. 

Mr.  Stevenson  is  a  native-born  citizen,  of  native-born 
parents,  who  was  admitted  to  the  Bar  of  the  State  of  New 
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York  in  1912,  and  who  has  been  associated  with  the  law 
firm  of  Shearman  &  Sterling  since  1920  or  1921. 

*#*#*•#••# 

528  “Were  you  ever  attorney  for  Paul  Hollender  of 
Germany?  A.  We,  meaning  Mr.  Lancaster  and  my¬ 
self — William  W.  Lancaster  and  myself  represented  at 
one  time  the  firm  of  Thorer  &  Company,  of  which  Dr.  Hol¬ 
lender  was  a  partner.” 

*•#••••••• 

529  Mr.  Berger.  No.  Let  the  record  show,  Your 
Honor,  I  have  begun  to  read  from  the  direct  exam¬ 
ination  of  a  witness  called  first  by  the  Government,  and  I 
am  only  offering  such  portions  of  that  direct  examination, 
and  subsequently  the  cross-examination,  as  I  am  reading 
into  the  record. 

530  “A.  In  March  or  April  1935  we  sent  Dr.  Hollender 
a  statement  for  services  rendered  in  the  sum  of,  I 

believe,  $1,500  covering  a  certain  period,  and  got  a  reply 
from  his  secretary  to  the  effect  that  the  German  authori¬ 
ties  would  not  permit  the  payment  of  such  a  large  bill  and 
that  he  or  someone  would  take  the  matter  up  with  us. 

“I  subsequently  received  a  letter — we  subsequently  re¬ 
ceived  a  letter  from  Mr.  Schoenburg,  also  of  Thorer  &  Com¬ 
pany,  saying  that  the  services  were  rendered  for  Herman 
Basch  &  Company  and  therefore  to  send  our  bills  to 
them. 

531  “So  we  sent  a  bill  in  that  amount  to  Herman 
Basch  &  Company  in,  I  think,  April  1935,  which  was 

paid,  and  since  that  time  we  have  always  represented  Her¬ 
man  Basch  &  Company  up  until,  I  think  it  was,  around  1946 
or  thereabouts.  Is  that  an  answer?”  Mr.  Berger:  Page 
9.  (Reading) 

•  •#••••••• 

“Q.  What  was  your  understanding  of  the  way  in  which 
dividends,  for  example,  were  paid  from  Althor  to  the  Ger- 
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mans  ?  Who  determined  the  amount  of  the  dividends  to  be 
paid?  A.  I  do  not  know  except  that  I  believe  any  questions 
with  regard  to  dividends  first  came  up,  were  first  brought 
up  by  Mr.  Ward  and  were  discussed,  and  as  I  recall 

532  it,  there  was  quite  a  lot  of  opposition  to  the  payment 
of  dividends,  particularly  by  Mr.  Klein  who  repre¬ 
sented  Herman  Basch  and  the  estate  of  Herman  Basch,  as 
well  as  others  outside  the  German  interests.’’ 
*•#••••••• 

533  “Q.  Suppose  you  give  us  just  a  general  discus¬ 
sion  of  how  this  proposed  sale  (that  is  to  say  the 

Trenton  sale  of  1939)  was  initiated,  who  suggested  it,  what 
the  terms  were,  what  you  understand  as  to  the  nature  of 
the  bargaining  process  to  have  been,  from  its  inception  on 
through  the  completed  sale.” 

Your  Honor,  the  witness  then  went  back  to  1932,  and  we 
are  catching  him  up  in  1936. 

The  Court:  Well,  read  what  you  want. 

Mr.  Berger:  “A.  I  believe  it  w’as  some  time  in  the 
latter  part  of  1936  or  1937  that  rumors  were  being  spread 
around  that  Herman  Basch  &  Company  was  German- 
owned,  that  these  Germans  were  coming  over  and  they 
would  not  be  coming  over  there  unless  they  had  some  in¬ 
terest.  I  recall  having  heard — I  think  Paul  Vortrefflich 
gave  me  or  sent  me  a  letter  in  which  he  or  Fred  Basch  had 
put  out  in  the  trade,  saying  there  was  no  one  interested  in 
this  business  of  Herman  Basch  &  Company  except  the  suc¬ 
cessors  of  Herman  Basch,  whom  the  letter  in  effect  indi¬ 
cated  were  the  only  persons  interested.  I  do  not  think  he 
mentioned  Germans  by  name  or  denied  there  was  a  Ger¬ 
man  interested.  Thev  wrote  the  letter  in  general 

534  terms  without  going  into  details. 

“I  recall  also  that  they  had  said  that  some  of  their 
salesmen  in  going  around  had  been  met  with  remarks  that 
Herman  Basch  &  Company  were  owned  by  Germans,  con¬ 
trolled  by  Germans,  and  that  Fred  Basch  and  Paul  Vortref- 
fllich  had  to  go  around  to  the  trade  and  explain  the  situa- 
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tion.  I  don’t  know  just  when  they  did  that,  but  I  think  it 
was  around  1937  or  1938,  that  there  was  no  truth  in  any 
such  rumors.  I  believe  this  was  reported  to  me  by  Mr. 
Vortrefflich  or  by  Mr.  Basch,  that  they  had  to  tell  them,  or 
what  they  did  tell  them  was,  that  after  the  severance  of  re¬ 
lations  between  the  Alaska  Chemical  Company  and  Basch, 
that  the  relations  between  Basch  &  Thorer  also  were  termi¬ 
nated,  but  that  on  account  of  German  restrictions,  the  Ger¬ 
mans  had  to  take  an  option  back  and  they  had  gotten  an 
option,  but  the  option  was  on  such  terms  that  there  wasn’t 
any  chance  of  the  Germans  ever  exercising  it.  After  that 
the  rumors,  I  believe,  sort  of  died  down. 

“Well,  nevertheless,  it  was  a  bad  situation,  and  Fred 
Basch  and  Paul  Vortrefflich  never  felt  right  about  it.  I 
remember  Paul  Vortrefflich  telling  me  one  day — the  time  I 
cannot  recall — he  felt  they  were  prostituting  themselves 
because  they  were  Jews  and  the  Thorers  were  Ger- 
535  mans,  and  on  account  of  the  persecution  of  the  Jews 
they  felt  very  uncomfortable. 

“So  in  1938,  I  believe,  there  was  an  inquiry  by  some  of 
these  Boycott  Councils,  the  Jewish  Congress  or  Jewish 
Boycott,  and  explanations  had  to  be  made  to  them  and  Paul 
Vortrefflich  and  Fred  Basch,  and  I  believe  Mr.  Klein,  ap¬ 
peared  before  the  Boycott  Council  on  one  or  two  occasions. 
That  may  have  been  in  1938 — to  try  to  show  them  that  there 
weren’t  any  German  interests  in  the  company  except  this 
so-called  option. 

“Now  in  order  to  make  it  plausible  and  to  give  some 
backing  to  the  statements  which  Paul  Vortrefflich  and  Fred 
Basch  had  made  to  the  trade  and  to  the  Boycott  Commit¬ 
tee,  an  option  was  gotten  up  which  was  dated  in  Novem¬ 
ber,  1936,  being  a  year  or  so  after  the  severance  of  the  re¬ 
lations  between  Alaska  and  Thorer.  That  option,  however, 
was  not  a  real  option  because  it  was  never  delivered  to 
Thorer  but  it  was  simply  gotten  up  for  the  purpose  of 
helping  Fred  Basch  and  Paul  Vortrefflich  in  the  event  that 
they  were  summoned  before  the  Boycott  Committee  to  back 
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up  the  statements  which  they  had  given  to  the  trade  in  an¬ 
swer  to  these  rumors. 

“Q.  *Who  prepared  that — you?  “A.  Well,  I  worked  on 
it,  but  I  believe  the  actual  preparation  was  by  Mr.  Klein. 
It  was  based  on  the  old  Thorer-Basch  contract  of 

536  1922  fixing  a  royalty  of  so  much  per  skin.  The  so- 
called  option  had  to  be  exercised  within  a  compara¬ 
tively  short  period  of  time,  and  the  price  would  be  quite 
high,  when  arrived  at  by  multiplication,  so  that  there  was 
very  little  chance  of  Thorer  exercising  this  so-called  op¬ 
tion. 

“In  1939  the  Boycott  Committee  was  busy  again — I  be¬ 
lieve  it  was  a  different  group  or  different  individuals,  and 
Mr.  Klein  was  supposed  to  go  before  them.  The  back¬ 
ground  of  the  sale  was  the  pushing  of  Fred  Basch  and  Paul 
Vortrefflich  to  get  the  Germans  out  on  account  of  this  Boy¬ 
cott  situation.” 

Mr.  Berger:  Page  49  (Reading) 

“Q.  Were  there  any  documents  prepared  for  submission 
to  the  committee  other  than  this  option  document?  “A. 
Well,  yes.  A  certificate  of  stock,  I  believe,  was  made  out 
because  of  the  feeling  that  they  might  ask  for  the  stock 
books,  you  see,  and  a  certificate  of  stock  was  made  out  in 
the  name  of  Mr.  Basch ’s  company,  Basch  Holding  Com¬ 
pany,  Inc.,  for  500  shares  of  Althor  Company  stock. 

“Q.  That  was  the  total  capital  stock,  wasn’t  it?  “A. 
Yes. 

“Q.  All  right.  “A.  And  I  believe  that  stock  was 

537  entrusted  to  Mr.  Klein  to  show  them.” 

•  *•#•••••• 

“Q.  Did  you  draw  that  certificate  up?  “A.  I  am  not 
sure.  It  was  a  regular  stock  certificate,  in  regular  engraved 
form  of  a  stock  certificate,  and  it  was  sealed  and  signed. 
I  do  not  know  whether  I  signed  it  or  not — I  may  have.  I 
don’t  believe  so.” 

Mr.  Berger:  Would  you  read  the  subsequent  part  of  the 
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answer  at  the  bottom  of  page  50  beginning  “The  transac¬ 
tion?”  (Reading) 

“A.  The  transaction  was  put  through  the  Basch  Hold¬ 
ing  Company,  Inc.  through  which  the  purchase  price  was 
paid  for  the  shares.  We  wanted  the  transaction  to  take 
that  form  so  that  the  statements  which  had  been  made  to 
the  Boycott  Committee  and  to  the  trade  could  be  substanti¬ 
ated  in  case  we  were  called  again  before  the  Boycott  Com¬ 
mittee. 

“The  whole  background  of  the  purchase  was  the  boy¬ 
cott,  so  far  as  I  was  concerned,  and  so  far  as  I  know. 

537  The  others,  of  course,  Paul  Vortrefflich  and  Fred 
Basch  and  Dr.  Nauen,  who  were  actively  in  the  man- 

538  agement  of  the  business — they  very  much  wanted  to 
have  a  real  interest  in  the  company.” 

“Q.  Were  you  aware  at  this  time  of  the  negotiations  that 
were  going  on  in  Sweden  in  connection  with  Thorer  &  Hol- 
lender,  Inc.?  “A.  No,  I  had  no  knowledge  of  it  whatso¬ 
ever. 

“Q.  Was  there  any  intimation  or  discussion  that  Her¬ 
man  Basch  &  Company  might  be  sold  to  the  Swedes  by  the 
Germans?  “A.  Nothing  was  ever  said  to  me  to  that  ef¬ 
fect,  and  I  never  knew  of  any  such  suggestion.” 

Mr.  Berger:  On  page  62  of  the  direct  examination,  de¬ 
fendant  referring  to  Exhibit  DJW-182,  the  third  para¬ 
graph,  asked:  (Reading) 

“Q.  Do  you  know  what  Mr.  Ward  was  referring  to  here 
when  he  says,  ‘In  the  event  that  conditions  materially 
change’ — what  was  your  understanding  of  the  event  con¬ 
tingent  on  which  the  option  would  be  exercised?  “A. 
Where  is  this  that  you  speak  of? 

“Q.  Down  at  the  bottom  here  (indicating).  “A.  Well, 
let  me  read  that  paragraph  over. 

539  “Q.  Yes.  You  had  better  keep  it  open  because  I 
am  going  to  ask  you  some  questions  about  it.  “A. 

(After  examining)  Well,  I  understood  that  there  was  the 
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very  distinct  possibility  that  Thorer  &  Company  might  re¬ 
purchase  the  stock  under  their  option  at  some  time,  de¬ 
pending  of  course  upon  conditions — the  thing  that  I 
imagine  that  they  were  trying  to  do  at  that  time  was  to 
protect  the  business  so  that  it  wouldn’t  stand  a  loss  on  ac¬ 
count  of  some  boycott  or  be  ruined  on  account  of  the  boy¬ 
cott,  and  then  when  conditions  changed  so  that  the  Jewish 
people  in  the  business  felt  that  it  was  all  right  again  to 
deal  with  the  Germans,  why  then  the  Germans  might  again 
exercise  their  option,  might  exercise  their  option  and  that 
would  depend  entirely,  it  seemed  to  me,  upon  whether  there 
was  going  to  be  a  change  of  the  government  in  Germany, 
but  so  long  as  the  Nazi  regime  was  in  control  over  there, 
why,  it  wouldn’t  seem  likely  that  the  Germans  would  want 
to  exercise  their  option  but  would  rather  wait. 

“Q.  Did  anyone  mention  to  you  the  possibility  of  war  be¬ 
tween  the  United  States  and  Germany  being  a  reason  for 
this  sale?  “A.  No,  absolutely  not.  I  had  no  idea.  I  never 
heard  anv  such  thin"  mentioned. 

540  “Q.  Is  that  true  of  the  Trenton  conference  as 

well  as  at  this  period?  “A.  Absolutely.” 

Mr.  Berger  :  On  page  72  of  the  direct  examination  de¬ 
fendant,  referring  to  DJW-197,  a  cable  of  February  6, 1939, 
to  Ward  from  Hollender,  asked:  (Reading) 

“ Q .  With  regard  to  the  last  three  lines  of  this  cable,  Mr. 
Stevenson,  do  you  recall  the  propositions  that  121/o  percent 
of  the  entire  capital  stock  would  be  sold  in  a  block?  “A. 
Well,  I  believe  there  were  some  negotiations  but  I  have  for¬ 
gotten  what  percentage  they  wanted.  I  am  sure  that  121/) 
percent  would  not  have  been  satisfactory  to  Mr.  Fred  Basch 
or  Paul  Vortrefflich  or  Dr.  Nauen,  who,  I  believe,  are  the  so- 
called  ‘Crown  Princes’  referred  to  in  this  cablegram.” 

Mr.  Berger:  On  page  80,  referring  to  Stevenson’s  day 
note,  identified  as  DJW-20S,  respecting  conferences  in 
January  of  1939,  defendant  asked:  (Reading) 

“Q.  Can  you  explain  what  was  done  on  the  19th,  what 
was  the  purpose  of  those  transfers?  “A.  Yes.  According 
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to  this  notation  on  January  19th,  Mr.  Mahler  had  turned 
over  a  certificate,  No.  4,  for  500  shares  of  the  capital  stock 
of  Althor  standing  in  the  name  of  Thorer  &  Com- 

541  pany,  and  Mr.  Klein  received  a  new  certificate  for 
500  shares,  the  number  of  the  new  certificate  being 

No.  5,  for  Althor  stock  in  the  name  of  Basch  Holding  Com¬ 
pany,  Inc.  This  certificate  was  entrusted  to  Mr.  Klein,  to¬ 
gether  with  the  stock  certificate  book. 

“Q.  What  was  the  purpose  of  all  that?  “A.  Well,  the 
purpose  of  that  was  to  enable  Mr.  Klein,  when  he  went  be¬ 
fore  the  Boycott  Committee,  if  he  was  requested  to  do  so, 
to  show  the  Boycott  Committee  that  the  stock  of  the  com¬ 
pany,  of  Althor,  was  owned  by  Basch  Holding  Company, 
Inc.,  rather  than  by  Thorer  &  Company. 

“Q.  Were  the  stock  certificates  dated  as  of  this  date  or 
some  other  date?  “A.  No,  the  new  stock  certificate  was 
dated  back,  I  believe,  to  some  date  in  1936. 

“Q.  Would  it  be  approximately  the  same  date  referred 
to  in  the  last  sentence?  “A.  I  believe  that  is  the  case.  I 
am  not  sure  as  to  the  dating.  I  know  that  the  option  agree¬ 
ment  was  dated  November  17,  1936 — the  option  agreement 
referred  to  in  the  last  paragraph  of  this  memorandum  of 
January  19,  1939. 

“Q.  Am  I  correct  in  this  statement:  Was  the  option 
agreement  signed  on  January  19,  1939,  and  dated 

542  November  17,  1936?  Is  that  what  that  means?  “A. 
I  believe  that  is  right,  yes.” 

“A.  (Continuing)  May  I  point  out  that  this  option  was 
not  delivered  to  Thorer  &  Company  and  never  became  an 
effective  legal  document  but  the  sole  purpose  of  it  was  to 
enable  Mr.  Klein,  in  the  event  of  necessity,  to  exhibit 

543  the  option  to  the  Boycott  Committee  or  tell  them  of 
its  existence.” 

Mr.  Berger :  Page  88  of  the  direct  examination,  defend¬ 
ant  asked:  (Reading) 

“Q.  When  you  got  to  Trenton  and  participated  in  this 
conference,  when  was  the  first  time  that  you  found  out  that 
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you  were  going  to  be  a  stockholder?  “A.  Well,  as  I  say, 
I  was  hopeful  of  becoming  a  stockholder,  but  I  didn ’t  have 
any  invitation  to  become  such  until  I  got  down  there  and 
then — I  am  trying  to  think  whether  I  might  have  been  able 
to  have  bought  perhaps  a  few  shares,  but  the  first  time 
when  they  asked  me  if  I  would  buy  some  shares  was  the 
occasion  of  the  17th  when  Mr.  Ward  asked  me  if  I  wanted 
to  buy  some  shares,  and  I  hesitated  for  a  moment  and  he 
said  that  he  was  buying  some  shares,  that  Thorer  &  Com¬ 
pany  had  owed  him  some  money,  fees,  and  that  they  were 
going  to  pay  him  those  fees  and  he  was  going  to  use  the 
fee  to  buy  shares ;  and  I  thought  a  moment  and  said,  ‘Well, 
if  they  want  to  retain  us  for  1939  and  pay  us  a  retainer, 
why,  I  could  use  the  money,  we  could  use  the  money  to  buy 
the  shares.’ 

“Q.  By  ‘they’  you  mean  who — Thorer?  “A.  Lancaster 
and  myself. 

“Q.  No;  who  was  going  to  retain  you?  “A.  Herman 
Basch  &  Company.  As  to  Thorer  &  Company, 
544  we  had  not  been  receiving  any  fees  from  them  since 
1933,  I  think  it  was — 1934.  We  did  send  them  a  bill 
for  services  early  in  1935,  which  they  said  they  couldn’t 
pay  and  they  thereafter  told  us  that  any  bills  for  services 
being  rendered  to  Herman  Basch  &  Company  should  go  to 
Herman  Basch  &  Company. 

“Q.  Go  ahead;  continue.  “A.  So  Mr.  Ward,  I  think, 
brought  over  Mr.  Vortrefflieh  and  Mr.  Schoenburg  and  we 
agreed  on  a  figure  of  $7,000  for  a  retainer  for  1939,  and 
that  was  satisfactory  to  them,  and  I  said  that  we  would  use 
that  money  for  payment  of  our  shares. 

“Q.  And  is  that  in  fact  what  you  did?  “A.  That  is  in 
fact  what  we  did.  The  shares  were  taken  in  my  name  as 
partly  for  myself  and  partly  for  Mr.  Lancaster. 

“When  I  got  back  to  the  office  the  following  Tuesday,  I 
think  it  was,  Monday  or  Tuesday,  I  told  Mr.  Lancaster 
about  it  and  he  said  ‘All  right.’ 
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“Q.  And  is  that  the  first  Mr.  Lancaster  knew  about  this? 
“A.  Yes,  that  is  the  first  he  knew. 

“Q.  About  his  participation?  “A.  That  is  right,  that 
is  the  first  he  knew  about  that.” 

545  Mr.  Berger:  Would  you  read  the  portion  on  page 
90  after  “continuing”? 

“A.  I  told  Mr.  Lancaster  about  the  retainer  of  $7,000 
received  from  Herman  Basch  &  Company  for  1939  and  that 
I  agreed  to  take  shares  for  this.  We  agreed  on  the  divi¬ 
sion  of  the  shares  to  be  17  to  Mr.  Lancaster  and  18  for 
myself.  ’  ’ 

Mr.  Berger:  On  page  91  of  the  direct  examination  the 
defendant  asked:  (Reading) 

“Q.  Was  Mr.  Mahler  at  the  conference  “A.  Yes,  I  be¬ 
lieve  he  was. 

*  ‘  Q.  And  why  were  his  shares  transferred  to  you  and  Mr. 
Koch  as  nominee?  “A.  Well,  the  reason  that  was  ex¬ 
pressed  to  me  was  that  Mr.  Mahler  was  a  dealer  in  skins 
and  it  did  not  seem  a  good  idea  to  have  a  dealer  interested 
in  a  dyeing  and  dressing  concern,  and  Mr.  Mahler  did  not 
want  it  to  appear  that  he  was  a  stockholder  in  a  dressing 
and  dyeing  concern.” 

Mr.  Berger:  On  page  92  the  defendant  asked:  (Reading) 

“Q.  Did  you  discuss  with  Mr.  Klein  his  participation  as 
a  purchaser?  “A.  I  learned,  of  course,  at  the  conference 
that  Mr.  Klein  was  invited  to  purchase  some  shares  and  he 
was  just  paying  for  his  shares  out  of  his  own  funds, 

546  drawn  on  his  own  bank  account,  so  far  as  I  knew. 

“Q.  It  did  not  involve  any  legal  fee  such  as  you 
and  Mr.  Ward?  “A.  No.” 

Mr.  Berger :  At  the  bottom  of  page  93 :  (Reading) 

“Q.  Did  you  ask  for  shares  w’hich  were  not  subject  to 
an  option?  “A.  No,  I  did  not.  The  shares  that  were  to  be 
sold  outright  without  an  option  were  to  go  only  to  the  man¬ 
agement,  Mr.  Fred  Basch  and  Paul  Vortrefflich  and  Dr. 
Nauen. 

“Mr.  Berger:  Why  was  that,  Mr.  Stevenson? 
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4  *  The  Witness :  Why  ? 

“Mr.  Berger:  Yes. 

‘‘The  Witness:  Because  they  had  been  insisting  upon 
an  interest  in  this  business.  They  wanted  shares  and  they 
were  running  the  business,  and  Fred  Basch  and  Dr.  Nauen 
were  operating  the  process  and  it  was  highly  essential  that 
they  should  remain  in  the  business.  Also  Mr.  Vortrefflich 
had  been  identified  with  the  business  for  many  years.  In 
fact,  the  business  depended,  the  continuance  of  the  business 
depended  on  those  three  entirely.” 

•  ••*•••••• 

547  “Q.  Well,  who  set — who  made  the  determination 

as  to  which  shares  were  subject  to  an  option  and 
which  weren’t;  who  made  that  decision?  “A.  I  think  it 
was  made  as  a  result  of  conferences  between  the  manage¬ 
ment  and  Mr.  Ward,  Mr.  Mahler  and  Mr.  Koch. 

“Q.  Mr.  Schoenburg  did  not  have  anything  to  do  with 
it?  “A.  Mr.  Schoenburg  and  Dr.  Nauen,  yes;  they  were 
down  there.” 

•  •*#•••••• 

“Q.  Now,  Mr.  Stevenson,  my  question  is  this: 

549  What  connection  was  there  between  the  escrow,  which 
was  terminated  apparently  on  or  about  October  2, 

1941,  and  the  cross-option  agreements  which  you  have  been 
discussing,  and  the  employment  contracts  ?  I  still  do  not  see 
what  the  connection  was.  “A.  Well,  I  think  that  the  con¬ 
nection  was  simply  pressure  by  the  management.  They 
were  just  obstructive,  I  should  say,  in  a  desire  to  enforce 
their  demands  for  additional  compensation — just  off  the 
record. 

“(Discussion  off  the  record.) 

“A.  (Continued)  I  would  say  it  was  devilish  behavior. 
Mr.  Berger:  Page  109:  (Reading) 

“Q.  Did  you  need  authority  from  Thorer  &  Corn- 

550  pany  to  terminate  the  escrow?  “A.  No,  not  at  that 
point. 


257 


“Q.  Whose  authority  did  you  require?  “A.  I  only  had 
to  get  the  consent  of  everybody  concerned,  the  parties  to 
the  escrow  who  are  named  there. 

•  ••#*•*#*• 

“Q.  Now,  at  the  Trenton  conference,  was  there  any  dis¬ 
cussion  of  the  rate  of  dividends  that  would  be  paid  in  the 
following  years?  “A.  Somebody  had  raised  the  point  that 
the  Board  of  Directors  might  declare  excessive  divi¬ 
dends. 

551  “Q.  Do  you  recall  who  raised  that  point?  “A.  I 
don’t  remember. 

“Q.  Go  ahead.  “A.  And  I  think  they  must  have  agreed 
later  on  in  the  conference,  after  the  documents  were  drawn 
— just  what  stage  it  vras  I  don’t  remember,  but  I  think  it 
came  up  almost  as  a  matter  brought  up  after  the  deal  was 
set  and  the  documents  were  prepared,  and  I  said,  ‘Well, 
why  not  just  agree  that  we  would  not  pay  dividends  in  ex¬ 
cess  of  a  certain  amount,’  and  I  think  that  Mr.  Ward  fig¬ 
ured  15  percent  would  be  right,  and  just  who  agreed  at  that 
time  I  don’t  know,  other  than  myself,  although  I  was  under 
the  impression  that  it  was  the  consensus  of  agreement  of 
all  of  us,  but  I  cannot  say  that  anyone  else  other  than  Mr. 
Ward  actually  agreed  to  it.” 

Mr.  Falloon:  I  ask  that  the  next  question  be  read. 

Mr.  Berger:  At  the  request  of  the  Government  I  con¬ 
tinue,  on  page  119:  (Reading) 

“Q.  Well,  do  you  know  if  in  fact  such  a  policy  was 
adopted?  “A.  We  never  went  over  the  15  percent  until 
the  option  of  Thorer  &  Company  was  agreed  to  be  can¬ 
celled. 

“Q.  You  mean  the  following  year?  “A.  Yes,  in  1940. 

***#••**•• 

552  “Q.  Who  drew  the  check  to  you  for  the  legal  fee? 
“A.  Herman  Basch  &  Company.  I  don’t  know  who 

signed  it. 
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“Q.  Was  it  drawn  to  you  or  to  Mr.  Lancaster  or  to  both? 
‘•A.  It  was  drawn  to  me. 

“Q.  And  you  paid  for  both  Mr.  Lancaster’s  and  your 
shares?  “A.  That  is  right. 

“Q.  With  a  check  to  the  Basch  Holding  Company?  “A. 
That  is  right.” 

•  •»*•••••• 

554  “Mr.  Stevenson,  did  you  ever  consult  with  Mr. 
Vort  or  Fred  Basch  or  Ernest  Nauen  about  the  af¬ 
fairs  of  Thorer  &  Hollender  on  which  you  were  retained? 

“The  Witness:  Never. 

“Mr.  Berger:  Did  you  speak  to  them  about  any  of  these 
things? 

“The  Witness:  No.” 

Mr.  Berger:  Page  140,  with  respect  to  a  discussion  of 
Defendant’s  Exhibit  DJS-7 — that  is  the  so-called  un¬ 
scrambling  letter,  Your  Honor — defendant  asked:  (Head¬ 
ing) 

“Q.  And  how  about  Mr.  Vort  and  Mr.  Fred  Basch  and 
Mr.  Ernest  Nauen?  Did  you  discuss  the  contents  of  this 
letter  with  them?  “A.  No,  I  did  not. 

“Q.  Now,  is  it  true  that  Schoenburg  insisted  on 

555  your  group,  the  group  including  you,  retaining  51 
percent  of  the  stock?  “A.  Yes.  He  wanted  to  have 

— he  -wasn’t  satisfied  that  the  management  would  have  con¬ 
trol,  •  *  # 

•  *••••#*•• 

556  Mr.  Berger:  On  page  145,  referring  to  DJW-332: 
(Reading) 

“Q.  Well,  what  does  he  mean  by  that,  or  what  do  you 
understand  he  meant  when  he  said,  ‘Mr.  Schoenburg  so 
strongly  insisted  upon’ — what?  “A.  Well,  I  think  what  he 
meant  was  that  Mr.  Schoenburg  did  not  trust  the  manage¬ 
ment  and  did  not  want  to  have  the  control  of  the  Board  of 
Directors  in  the  management. 
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“Q.  Do  you  know  wliy  he  did  not  trust  the  management? 
‘‘A.  It  goes  back  a  long  way. 

;‘Q.  Well,  just  briefly.  “A.  Briefly,  then,  Thorer  & 
Company,  and  Dr.  Hollender  tried  to  work  out,  as  I  de¬ 
scribed  yesterday,  a  settlement  with  Herman  Basch,  and 
negotiations  collapsed,  and  one  of  the  reasons,  as  I  recall 
it,  for  the  collapse  was  the  opposition  of  Fred  Basch  and 
Paul  Vortrefflich  to  any  kind  of  a  settlement.  That  was 
followed  by  the  litigation,  and  when  we  came  to 

557  the  settlement  of  the  litigation,  which  is  represented 
by  that  agreement  with  Herman  Basch  dated  De¬ 
cember  7,  1932,  I  recall  a  very  heated  argument  between 
Mr.  Schoenburg  and  Fred  Basch.  It  was  conducted  in 
German  so  I  couldn’t  understand  it  except  I  knew  that  they 
were  both  extremely  angry,  and  I  do  not  think  that  the 
partners  of  Thorer  &  Company  trusted  the  management, 
that  is,  Fred  Basch,  Paul  Vortrefflich,  or  even  old  Herman 
Basch. 

“Q.  But  they  did  you,  is  that  right?  “A.  So  far  as  I 
know.  I  remember  one  letter  that  Dr.  Hollender  had  sent 
I  think  in  connection  with  that  litigation,  in  which  he  said 
that  they  still  thought  that  Herman  Basch  and  Fred  Basch 
vrere  crooks  and  that  they  would  not  be  bound  by  any  kind 
of  an  agreement.” 

•  •••••#••• 

558  *  *  *  if  you  are  insinuating  that  I  am  holding  for  any 
Germans,  I  deny  that  absolutely.  I  have  never  had 

such  an  intention  or  understanding  of  any  kind  whatsoever, 
so  please  understand  that  once  and  for  all.” 

559  Mr.  Berger:  Page  153,  where  the  subject  matter 
was  the  cancellation  of  the  repurchase  option,  in 

December,  1940 :  (Reading) 

“Q.  How  about  Mr.  Fred  Klein?  Did  you  discuss  this 
matter  with  him?  “A.  At  this  point  I  don’t  think  I  had  in 
October  of  1940 ;  I  may  have,  but  I  do  not  think  so. 
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“Q.  How  about  Mr.  Vort?  “A.  No. 

“Q.  Mr.  Nauen?  “A.  Dr.  Nauen,  no. 

560  “Q.  Mr.  Fred  Basch?  “No.” 

#•#•#•»•#» 

562  Mr.  Berger:  At  the  bottom  of  page  168,  where 
the  subject  matter  was  the  cancellation  of  the  repur¬ 
chase  option  in  December,  1940,  defendant  asked:  (Read¬ 
ing) 

‘  *  Q.  When  did  you  first  know  how  much  it  would  cost  you  ? 
“A.  Well,  right  after  it  was  arranged,  after  the  price  was 
fixed  at  $63,000  or  $64,000,  whichever  it  was,  then  I  could 
estimate  what  it  would  cost  me. 

“Q.  How  about —  “A.  There  was  some  talk  then,  but  I 
do  not  know  whether  the  talk  was  previously  or  after,  how 
Fred,  Paul  and  Ernest  should  contribute,  as  to  whether 
they  should  also  have  to  contribute  for  their  125  shares. 
I  know  that  matter  was  discussed  and  they  were — particu¬ 
larly  Mr.  Vortreffiich  was  quite  incensed  about  it  because 
he  seemed  to  think  that  only  the  optioned  shares  would  have 
to  contribute  and  not  the  whole  500,  but  eventually  it  was 
arranged  that  all  were  to  contribute. 
*•«•«•••*• 

563  Mr.  Berger:  And  referring  to  the  dividend  of 
$64,000  that  was  declared  by  Herman  Basch  &  Com¬ 
pany  in  December,  1940,  the  Government  asked  at  page  173 : 
(Reading) 

“Q.  Had  you  discussed  this  dividend  before  you  made 
your  offer  to  Paul  Hollender?  “A.  No,  no,  I  don’t  remem¬ 
ber  it  being  discussed. 

•  •••••••#* 

564  “Q.  You  had  not  contemplated,  in  other  words, 
reimbursing  yourself  for  the  price  of  the  option? 

“A.  No. 

“ Q.  By  a  dividend ?  “A.  No,  sir.  This  came  after 

565  the  cancellation  was  agreed  on  with  Dr.  Hollender.” 

•  ••••••••• 
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“Q.  Do  you  know  whether  or  not  you  received  the  divi¬ 
dend  in  fact  before  or  after  you  paid  your  proportion  of 
the  option,  the  purchase  price?  “A.  I  think  it  was  simul¬ 
taneously.  Maybe  it  was  a  day  after  or  a  day  before.  I 
should  say  practically  about  the  same  time  that  I  got  the 
dividend,  that  I  paid  for  my  participation  in  the  cancella¬ 
tion. 

“Q.  In  the  conference  leading  up  to  the  declaration  of  the 
dividend,  were  you  a  director  at  this  time?  “A.  1  was  a  di¬ 
rector,  yes.  I  was  a  director  in  both  companies,  that  is 
right. 

“Q.  Did  you  examine  the  financial  reports  of  the  com¬ 
pany  to  determine  the  type  of  dividend  which  might  be  de¬ 
clared?  “A.  I  don’t  believe  I  did,  no. 

“Q.  Did  the  others?  “A.  Well,  not  to  my  knowledge.  I 
assume  that  Paul  Vortrefflich — I  think  he  was  treasurer  of 
the  company  and  he  knew  what  the  status  of  the  company 
was  and  whether  it  was  able  to  pay  a  dividend.  It  was  es¬ 
sential  at  the  end  of  the  year  that  they  do  pay  a  dividend 
because  of  the  operation,  I  believe,  of  a  section  of  the 

566  Internal  Revenue  Code  that  if  you  don’t  declare  your 
earnings  out,  you  would  be  subject  to  a  higher  tax. 

“Q.  Well,  was  it  Mr.  Vort’s  recommendation,  then,  that 
the  sum  of  $64,000  was  a  proper  dividend  to  pay  in  view  of 
the  company’s  earnings?  “A.  I  don’t  know  whose  recom¬ 
mendation  it  was.  I  am  sure,  though,  that  I  would  not  have 
been  myself  in  a  position  to  say  whether  or  not  the  com¬ 
pany  had — Herman  Basch  &  Company,  had  sufficient  earn¬ 
ings  to  pay  out  the  $70,000,  but  I  assume  that  the  manage¬ 
ment  would  not  have  permitted  it  if  it  had  not.  I  do  know 
this,  that  at  the  time  we  felt  that  we  would  declare  a  divi¬ 
dend  or  otherwise  we  would  be  subjected  to  a  higher  rate 
of  tax.” 

*#*••*♦*** 

567  “Q.  Was  this  matter  discussed  by  the  parties  in¬ 
volved,  including  yourself?  “A.  Yes,  it  was.  There 

was  quite  a  lot  of  opposition  by  Mr.  Vortrefflich  because  he 
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did  not  think  that  the  125  shares  which  were  free  and  not 
subject  to  the  option  would  have  to  participate,  but  he 
finally  came  around  to  the  viewpoint  that  cancellation  of 
the  option  was  beneficial  to  all,  so  that  -was  done. 

•  #••#••••• 

568  Mr.  Berger :  The  witness  stated  at  page  195,  with 
respect  to  the  cancellation  of  the  repurchase  option 

in  December,  1940:  (Reading) 

“The  Witness:  Well,  there  is  no  question  about  it  being 
cancelled  in  my  view.  I  never  intended  that  it  should  have 
any  other  effect  than  it  should  be  cancelled.  As  an  escrow 
agent  I  certainly  would  not  heve  delivered  the  shares  when 
there  was  an  outstanding  cross-option  against  them  which 
hadn’t  been  cancelled. 

“Mr.  Berger:  Would  you,  under  any  circumstances  have 
delivered  them  to  Thorer  &  Company  after  the  cancellation 
of  the  repurchase  option  in  December  of  1940? 

“The  Witness:  I  did  not  get  your  question. 

“Mr.  Berger:  Will  you  read  it,  Mr.  Reporter? 

569  “(Record  read.) 

“The  Witness:  Oh,  no.  When  you  said  ‘Thorer 
&  Company,’  I  did  not  understand. 

“Mr.  Berger:  Thorer  &  Company. 

“The  Witness:  No.  I  would  not  have  delivered  them  to 
Thorer  &  Company  under  any  circumstances  whatsoever. 

“Q.  Did  anyone  ever  raise  the  question  at  the  time  of  the 
cancellation  of  the  option  as  to  whether  or  not  a  German 
Government  permit  might  be  needed?  “A.  Not  with  me 
they  did  not,  no.  I  did  hear,  I  believe,  from  Mr.  Ward 
later  that  a  permit  had  been  granted.  That  is  my  recollec¬ 
tion,  with  respect  to  Althor,  that  we  never  questioned,  we 
never  took  into  consideration  that  a  German  permit  would 
be  necessary  so  far  as  wTe  were  concerned,  acting  for 
ourselves  here.  Such  a  permit  might  be  necessary  for  the 
Germans  to  obtain  on  their  own,  but  this  transaction  was 
carried  out  through  Sweden.” 

Mr.  Berger:  Page  198:  (Reading) 
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“Q.  Now,  Mr.  Stevenson,  subsequent  to  this  option  trans¬ 
action,  did  any  question  arise  as  to  the  payment  of  taxes 
on  the  dividends  you  received  pursuant  to  the  declaration, 
of  December  11, 1940?  “A.  Well,  I  had  to  pay  taxes 

570  on  the  dividends  I  received,  yes. 

“Q.  Did  you  ever  request  to  be  reimbursed  for 
those  taxes?  ‘‘A.  No,  I  never  requested  it.  I  would  have 
been  very  glad  to  have  had  something  to  pay  the  taxes  with. 
I  found  taxes  in  those  days  very  burdensome — I  guess 
everybody  did — and  these  dividends  came  on  the  top  brack¬ 
et,  on  a  high  bracket,  and  I  would  have  been  very  glad  of 
some  way  of  paying  those  taxes. 

Q.  Was  any  suggestion  ever  made  by  any  of  the  parties 
involved  in  the  option  transaction  that  they  be  reimbursed 
for  the  taxes  they  paid  because  of  dividends?  “A.  Yes. 
In  looking  over  my  papers  recently  it  appears  that  Mr. 
Mahler  had  raised  the  question  with  Mr.  Ward  about  his 
situation. 

“Q.  What  about  yourself;  did  you  ever  raise  the  ques¬ 
tion?  “A.  No,  I  never  raised  the  question  except  that  1 
would  have  liked  to  have  had  something  in  addition  to  my 
other  income  so  that  I  would  be  able  to  pay  my  taxes. 

“Q.  Well,  Did  you  take  any  action  to  get  such  reimburse¬ 
ment?  “A.  No.” 

571  Mr.  Berger:  Further  down  the  page,  on  page  199: 
(Reading) 

“Q.  I  will  show  you  a  letter  which  has  been  identified  as 
DJW-412,  being  a  letter  from  George  Ward  to  Theodore 
Koch,  dated  April  18,  1941,  and  I  ask  you  to  look  at  the 
fourth  paragraph  on  the  first  page  and  tell  me  if  you  have 
ever  seen  that  letter  before,  or  a  copy  thereof  (handing 
to  witness)  ?  “A.  (After  examining)  I  do  not  think  I  ever 
saw  this  before. 

•  ••*••••*• 

572  “Q.  Now  you  will  note  the  statement  in  Mr. 
Ward”  letter  in  that  paragraph: 

“  ‘Jimmy  is  to  compute  his  and  give  the  information  to 
Mr.  Percus.’ 
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Did  you  compute  yours  and  did  you  give  the  information 
to  Mr.  Percus?  “A.  No,  I  don’t  think  I  ever  did.  I  cannot 
recall  that  I  ever  did. 

“Q.  Did  Mr.  Percus  make  out  your  return?  ‘‘A.  No,  he 
did  not. 

“Q.  Did  you  receive  a  dividend  in  1941  which  reimbursed 
you  for  the  taxes  on  your  1940  dividend?  “A.  I  don’t 
believe  so. 

“Q.  Whom  did  you  discuss  this  matter  with,  if  anybody? 
Did  vou  discuss  it  with  Fred  Basch?  “A.  No. 

“Q.  Did  you  ever  discuss  it  with  Paul  Vort? 

573  “A.  I  do  not  think  so. 

“Q.  Did  you  discuss  it  with  Ernest  Nauen?  “A. 
No. 

“Q.  Did  you  discuss  it  with  Mr.  Curt  Mahler?  “A.  I 
may  have  mentioned  that  I  would  like  to  have — I  do  not 
think  I  did  with  Mr.  Mahler.  I  may  have,  but  I  rather 
doubt  it. 

“Q.  Did  you  discuss  it  with  George  Ward?  “A.I  believe 
I  did,  yes.  I  indicated  that — I  think  it  grew  out  of  the 
fact  that  the  suggestion  had  come  from  Mr.  Mahler  to  him, 
and  I  might  have  said  to  Mr.  Ward,  ‘Well,  it  would  be  fine 
if  I  could  get  some  money  to  pay  my  own  taxes,’  and  that 
I  think  was  the  idea  that  Mr.  Ward  thought  I  should  send 
my  tax  computation  to  Mr.  Percus,  but  I  don’t  believe  I 
ever  did.  I  don’t  recall  that  I  ever  did.” 

Mr.  Berger:  At  the  bottom  of  page  201:  (Reading) 
“Q.  Do  you  know  if  that  reimbursement  was  ever  made 
to  Mr.  Mahler?  “A.  I  do  not  think  so.  I  do  not  know  what 
they  mean  by  reimbursing.  It  might  mean  here  that  Mr. 
Mahler,  because  he  received  some  dividends,  he  had  to  pay 
some  taxes  on  that,  but  as  he  had  paid  out  the  money  to 
third  parties,  he  didn’t  have  anything  in  reserve  to  pay  his 
taxes  on  that  dividend,  and  he  probably  was  in  a  high 

574  bracket  and  wanted  to  find  some  means  of  paying 
the  taxes,  I  should  say,  but  that  is  as  far  as  I  can 

imagine.” 

•  ••••••••• 
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Mr.  Berger:  On  page  205,  with  respect  to  the  cross¬ 
options  which  were  signed  at  Trenton  in  February,  1939, 
the  defendant  asked:  (Reading) 

“Q.  Well,  perhaps  it  will  refresh  your  recollection  if  I 
approach  it  in  this  way:  I  think  you  told  me — and  correct 
me  if  I  am  wrong — that  Ted  Koch  never  signed  a  new 
cross-option?  “A.  That  is  right. 

“Q.  So  that  so  far  as  Ted  Koch  was  concerned,  I  gather 
there  was  only  one  cross-option  and  that  was  the  original 
one  at  Trenton?  “A.  Well,  no,  I  think  that  Ted  Koch, 
although  he  did  not  sign  a  new  cross-option,  did  join  in 
with  the  other  stockholders  in  canceling  the  old  one. 

**••£••••* 

575  Mr.  Berger:  The  Witness  was  shown  Exhibits 
DJW-13  and  14,  and  on  page  207  was  asked  by 

defendants :  (Reading) 

“Q.  Would  you  examine  these  letters,  Mr.  Stevenson, 
and  refresh  your  recollection  as  to  whether  or  not  the  cross¬ 
option  agreements  which  had  been  signed  at  Trenton  and 
which  were  marked  cancelled  as  of  January  2,  1941,  were 
still  the  effective  agreements,  or  whether  new  cross-options 
had  meanwhile  replaced  them?  “A.  Well,  there  was  a 
meeting  in  New  York  some  time — I  think  it  was  August 
18th  or  August  17th,  or  thereabouts — at  which  Mr.  Vort- 
refflich,  Mr.  Basch  and  Dr.  Nauen  were  present,  and  I  was 
present,  and  I  believe  the  other  directors,  other  than  Mr. 
Koch,  who  was  not  present,  and  the  directors,  those  who 
were  present,  signed  a  form  of  new  cross-option  of  January 
2,  1941,  which  I  had  prepared,  and  I  believe  also  an  agree¬ 
ment,  a  cancellation  agreement  of  the  same  date,  termina¬ 
ting  the  old  cross-option  agreements  of  February  18,  1939. 

“Subsequent  to  that  meeting,  I  got  a  call  from  Mr. 
Vortrefflich  and  he  said  that  in  view  of  the  fact  that  their 
employment  contracts  had  not  been  adjusted,  that 

576  his  delivery  of  the  new  cross-option  agreement  was 
conditional  upon  getting  a  new  employment  contract, 

and  the  same  applied  to  Mr.  Basch  and  Dr.  Nauen,  and  I 
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said,  ‘Well,  you  will  have  to  do  something  about  this;  write 
me.  ’  And  he  wrote  me  this  letter.  He  may  have  come  down 
to  my  office — I  imagine  he  did — and  signed  this. 

•  •••«••••• 

“Now,  I  direct  your  attention  to  DJW-443,  being  a  letter 
of  October  2,  1941,  from  Mr.  Stevenson  to  Mr.  Ward,  and 
I  ask  you  if  you  wrote  that  letter  (handing  to  witness)  ? 
“A.  Yes,  that  is  right. 

“Q.  Can  you  tell  me,  Mr.  Stevenson,  on  October  2,  1941, 
did  you  write  similar  letters  to  the  other  stockholders 
informing  them  of  the  termination  of  the  escrow?  “A.  Yes, 
I  wrote  them  letters,  sending  them  certificates  of  shares 
because  the  escrow  had  terminated. 
«••••••••> 

577  “Q.  Well,  the  shares  were  in  escrow;  was  there 
any  legend  on  the  shares  of  stock  to  show  the  out¬ 
standing  options?  “A.  No,  I  do  not  think  so,  no.  I  believe 
that  the  original  options,  cross-options,  did  not  require  a 
legend.  It  was  the  proposed  new  cross-option  agreement 
of  January  2,  1941,  which  provided  that  a  legend  might  be 
placed  upon  the  shares,  but  I  don’t  think  any  legend  was 
placed  on.” 

•  ••••••••• 

578  “Q.  Well,  with  respect  to  the  new  cross-options, 
Mr.  Stevenson,  I  would  like  to  clarify  the  record. 

How  many  parties  actually  signed  them  and  gave  them  to 
you?  “A.  I  think  all  but  Mr.  Koch. 

•  ••#•••••• 

“Q.  With  respect  to  Mr.  Koch,  did  you  send  him  one,  a 
form?  “A.  Well,  he  was  at  that  meeting  in  August,  I 
believe,  and  he  got  it  then.  I  think  he  must  have  gotten  the 
drafts  before  that  time. 

“Q.  But  he  never  signed  one  and  returned  it  to  you? 
“A.  No,  he  had  not  signed  the  cross-option,  I  believe, 

579  until  that  meeting. 
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“Q.  I  take  it  that  he  never  did  sign  one,  did  he? 
“A.  Yes — Mr.  Vort? 

“Q.  Mr.  Koch  I  said?  “A.  Oh,  Koch.  No,  Mr.  Koch 
never  did  sign  one. 

*••••••••• 

“Q.  And  did  the  cross-options,  by  their  terms,  depend 
upon  everyone  signing  to  be  effective?  “A.  Well,  yes, 
you  had  to  have  all  the  stockholders  sign  it.  If  a  stock¬ 
holder  did  not  sign,  it  would  prevent  the  operation  of  the 
option. 

“Q.  Of  the  entire  group?  “A.  Of  the  entire  group,  yes. 
“Mr.  Berger:  Put  in  other  terms,  was  that  a  real  con¬ 
sideration  for  the  option,  that  everybody  else  would  give 
a  reciprocal  option? 

“The  Witness:  Yes.  There  wouldn’t  be  any  point  in  it 
otherwise.” 

580  “Q.  Now,  with  respect  to  Herman  Basch  &  Com¬ 
pany  and  the  investigation  of  Althor,  referred  to  in 

the  letter  of  February  24,  1942,  which  is  DJW-461,  did  you 
make  any  inquiries  of  the  various  parties :  Mr.  Ward,  Mr. 
Mahler,  Mr.  Koch,  Mr.  Vort,  Mr.  Klein,  Mr.  Nauen,  as  to 
the  bona  tides  of  that  transaction?  “A.  Of  Althor? 

581  “ Q.  That  is  right.  “A.  Well,  I  was  familiar  with 
the  Althor  option,  the  sale  of  the  Althor  shares  by 

Thorer  &  Company  in  February,  1939,  and  the  cancellation 
of  the  option  in  December,  1940,  and  I  believe  they  both 
were  bona  fide  transactions,  and  I  had  no  reason  to  doubt 
that  they  were 

•  •••••#••• 

“Mr.  Berger :  How  about  that  so-called  15  percent  limita¬ 
tion? 

“The  Witness:  No.  The  15  per  cent  limitation  was 
devised,  set  up  in  order  to  protect  the  option  of  Thorer  & 
Company  against  dilution  in  value,  diminution  in  value. 
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“Mr.  Berger:  And  when  that  was  terminated  in  Decem¬ 
ber,  1940 — 

582  “The  Witness:  Pardon  me? 

“Mr.  Berger:  That  was  terminated  in  December, 

1940. 

“The  Witness:  That  was  the  end  of  that  limitation.” 

•  •••••*••* 

583  “Q.  Mr.  Stevenson,  when  did  you  decide  to  sell 
your  stock  in  Althor?  “A.  I  think  at  the  time  when 

Mr.  Cowen  advised  that  the  holdings,  according  to  the  view¬ 
point  of  the  Treasury  Department,  of  shares  owned  by 
stockholders  who  had  formerly  represented  German  inter¬ 
ests,  should  be  reduced  below  25  percent.  I  believe  this 
was  in  February — January  or  February,  1943. 

«•••  ••••«* 

“Q.  Can  you  give  us,  as  nearly  as  possible,  the  substance 
of  what  Mr.  Cowen  told  you?  “A.  Well,  as  I  recall  it,  he 
said  that  the  Treasury  Department  felt  that  the  holdings 
of  the  stockholders  who  had  former  German  connections 
should  be  reduced  to  below  25  percent — 

“Mr.  Berger:  Did  you  say  ‘25  percent’? 

“The  Witness:  Below  25  percent. 

“A.  (Continuing) — and  if  that  was  done  the  company 
would  not  be  blocked,  but  if  it  was  not  done,  why 

584  there  was  a  likelihood  that  the  company  would  be 
blocked. 

*••••••••* 

5S6  Mr.  Berger :  Page  254,  reference  being  had  to  the 
sale  of  1943  bv  sale  of  shares  from  the  investment 

W 

group  to  the  management  group,  the  defendant  asked: 
(Reading) 

“Q.  Was  there  any  question  raised  as  to  whether  or  not 
a  license  from  the  Government  would  be  required  for  this 
transaction?  “A.  No,  no  question  was  raised.  I  was  told 
by  Mr.  Cowen  that  that  is  what  the  Government  wanted 
and  I  was  so  advised  and  I  proceeded  accordingly.  The 
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purchase  price  was  received  by  me  from  Mr  Mahler,  has 
been  disbursed  for  my  own  purposes,  principally  for  pay¬ 
ment  of  taxes.” 

«•*••••••* 

“Q.  Was  there  any  particular  reason  why  you  sold  out  at 
this  time?  “A.  I  think  that  there  was  no  particular  reason 
except  that  probably  I  thought  I  might  just  as  well  get  the 
money  while  it  was  possible  to,  and  I  believe  the  investiga¬ 
tion  was  still  going  on  but  I  thought  everything  was — I 
thought  at  that  point  the  Government  was  pretty  well 
satisfied.  It  seemed  to  me  that  I  had  had  some  talks  with 
Mr.  Vortrefflich,  but  I  just  cannot  recall  when,  suggesting 
that  maybe  I  might  want  to  sell  some  shares.  I  do  not 
think  there  was  any  compelling  urgency  to  sell.” 
587  Mr.  Falloon:  Read  the  next  one. 

Mr.  Berger:  At  the  request  of  the  Government  I 
am  reading: 

‘  ‘  Q.  Were  you  aware  of  a  second  Government  investiga¬ 
tion  going  on  at  this  time?  “A.  I  may  heve  been.” 

Mr.  Berger:  Page  260,  where  reference  is  had  to  DJW- 
579,  the  defendant  asked:  (Reading) 

“Q.  I  notice  at  the  top  of  page  5  of  your  statement  the 
following  sentence : 

“  ‘The  cancellation  of  December  13, 1940,  of  the  option  of 
February  18,  1939”— 

that  is  referring  to  the  Thorer  option — “A.  Yes. 

“Q.  — ‘was  duly  reported  by  me  on  or  about  October 
23,  1941,  to  the  Secretary  of  the  Treasury  on  Form  TFR- 
300.’ 

**#••  •••** 

5S8  “Q.  W^as  there  any  connection  between  this  re¬ 

port  that  you  made  to  the  Secretary  of  the  Treasury 
on  October  23,  1941,  and  the  termination  of  the  cross¬ 
option?  “A.  No,  I  cannot  say  that  there  was. 

“Q.  When  was  the  escrow  terminated  on  the  shares  of 
stock  of  Althor  ? 

*»•••••••• 
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589  “The  Witness:  Shares  were  released — let  me  put 
it  this  way:  The  certificates  of  shares  were  turned 

over  by  the  escrow  agents  to  the  stockholders  on  October 
2,  1941. 

“Q.  Was  the  preparation  of  the  Treasury  report  under 
way  on  October  2,  1941?  “A.  I  don’t  recall  that  it  was. 

»*•••  ••••* 

590  “Q.  Did  the  writing  in  of  ‘Cancelled  January  2, 
1941’  on  the  cross-option  agreements,  on  the  signa¬ 
ture  page — 

“Mr.  Berger:  Of  January  2. 

“Q.  — have  anything  to  do  with  the  report  which  you 
made  in  October  of  1941  to  the  Secretary  of  the  Treasury? 
“A.  No,  not — I  did  not  mark  this  ‘Cancelled’  myself. 

“Q.  Why  was  this  report  made  out  on  October  23,  1941? 
That  is  my  real  question.  “A.  Why  was  it  made  out? 

“Q.  Yes.  “A.  Well,  I  understand  that  the  regulations 
of  the  Treasury  Department  required  it  to  be  filed  by  a 
certain  time,  and  the  facts  were  required  to  be  stated  as  of 
a  certain  date  or  dates. 

“Q.  Well,  do  you  recall  approximately  how  long 

591  you  were  engaged  in  the  preparation  of  that  docu¬ 
ment?  Was  it  a  month,  six  months  or  a  year?  “A. 

No,  no.  It  was  done  very  quickly,  not  many  days  before 
it  was  filed.  I  think  only  two  or  three  days  before  it  was 
filed.” 

“Q.  I  wish  you  would  point  out  the  provision  in  there 
which  makes  them  contingent  upon  all  of  the  others  being 
signed.  “A.  Well,  if  you  will  take  the  cross-option  of 
Fred  Basch  you  will  see  it  runs  to  all  the  other  stockholders 
named.  This  was  signed  by  Mr.  Basch  or  subsequently  the 
signature  was  deleted  manually. 

“Q.  Can  you  tell  me  on  what  date  the  signature  was  torn 
off  that  document  you  show  me?  “A.  I  think  my 

592  letter  shows.  I  think  it  was  in  September — I  think 
it  was  September. 


“Now  here  is  one  by  Ernest  Nauen,  and  it  also  names 
all  the  stockholders,  including  Mr.  Koch;  and  one  by  Mr. 
Vortrefflich  also  names  the  stockholders,  including  Mr. 
Koch;  the  same  for  Mr.  Ward;  the  same  for  myself;  the 
same  for  Mr.  Klein. 

“Now,  also  here  is  a  form  that  was  prepared  for  Mr. 
Koch  to  sign,  and  this  one,  however,  was  not  signed,  as 
appears  by  it.  This  form  shows  that  the  option  ran  in 
favor  of  all  the  stockholders,  all  the  other  stockholders  but, 
as  I  said,  this  cross-option  was  not  signed  by  Mr.  Koch.” 

Mr.  Berger:  Page  270,  referring  to  DJS-17-A  through 
DJS-17-G,  Mr.  Berger  queried  (reading) : 

“Do  I  understand,  Mr.  Stevenson,  that  the  signature  on 
all  of  these  exhibits  has  been  tom  off  but  that  the  Koch 
draft  was  never  signed  by  him  and  it  isn’t  torn  off  in  the 
same  way? 

“The  Witness:  That  is  correct. 

“Q.  You  were,  I  take  it,  a  witness  on  each  one  of  these 
documents,  Exhibits  DJS  17- A  through  G?  “A.  Yes,  I 
think  so,  except  on  my  own,  somebody  else  was  a  witness 
on  that. 

“Q.  And  I  am  not  sure  I  understand  one  of  your 
593  last  answers.  Did  you  say  that  the  signatures 
were  manually  removed  or  torn  off  at  a  meeting  of 
the  parties  in  September?  “A.  I  think  it  was  in  Sep¬ 
tember.” 

Mr.  Berger:  Page  272  (reading): 

“Q.  Now  between  September  16, 1941,  when  you  held  the 
meeting  and  October  2,  when  you  terminated  the  escrow, 
was  there  any  correspondence  back  and  forth  as  to  termi¬ 
nation  of  the  escrow?  Why  wasn’t  it  terminated  on  Sep¬ 
tember  16?  In  other  words,  when  the  options  were 
removed.  “A.  Well,  I  do  not  know  why  that  was  not  done. 
It  was  a  question  of  either  getting  around  to  the  safe 
deposit  box  with  some  one  of  the  others  and  arranging 
for  the  delivery  of  the  shares.  I  guess  lawyers  work 
slowly.” 


272 


594  Cross-examination  by  Mr.  Berger 

Mr.  Berger:  Page  2S1  of  the  cross-examination  (read¬ 
ing): 

“Q.  Do  you  know  whether  Vort,  Ernest  Nauen  or  Fred 
Basch  had  any  interest  in  Thorer  &  Hollender?  “A.  I 
think  they  had  no  interest  whatsoever. 

“Q.  Were  they  employed  by  Thorer  &  Hollender  in  any 
capacity?  “A.  No,  they  were  not. 

“Q.  Did  you  ever  consult  any  one  of  them  respecting 
such  affairs  of  Thorer  &  Hollender  as  were  confided  to 
you?  “A.  No,  I  did  not.” 

Mr.  Berger:  Page  283  (reading) : 

“Q.  What  did  you  understand  from  the  statement  that 
‘Leipzig  wants  some  way  worked  out  whereby  checks  can¬ 
not  be  signed  bv  Fred  and  Paul’?” 

Q  w 

595  “A.  Well,  I  should  say  that  Thorer  &  Company 
did  not  wish  to  have  power  conferred  upon  Fred 

Basch  and  Paul  Vortrefflich  to  sign  checks  on  behalf  of 
Herman  Basch  &  Company,  apparently  because  they 
lacked  confidence  in  them.” 

“Q.  Do  you  recall  how  early  you  had  heard  that  Vort 
and  Fred  Basch  wanted  to  buy  shares  in  H.  B.  &  Company? 
“A.  In  Herman  Basch  &  Company? 

“Q.  Yes.  “A.  Well,  it  was  sometime  around  that  time, 
in  1936  or  1937.  I  just  cannot  recall  the  occasion  but  I 
think  I  mentioned  on  my  direct  examination  that  Paul  Vort 
mentioned  to  me  that  he  did  not  like  the  relationship  of 
working  for  a  company  which  was  controlled  by  Germans.” 

Mr.  Berger:  On  page  290  with  reference  to  DJW- 

596  109,  a  letter  addressed  by  Mr.  Ward  to  Mr.  Steven¬ 
son,  November  28,  1938,  and  perhaps  I  ought  to  read 

the  paragraph  to  w’hich  I  have  reference  in  that  letter: 

“Both  Mr.  Basch  and  Mr.  Vortrefflich  have  asked  Mr. 
Schoenburg  if  they  could  not  have  an  interest  in  the  com¬ 
pany.  The  general  feeling  is  that  it  would  work  to  the 
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best  interests  of  the  company  if  they  could  participate  and 
could  show  that  they  are  active  stockholders  interested  in 
the  company.  This  is  particularly  true  at  this  time.” 

Mr.  Berger :  And  then  the  question  was  asked : 

“Q.  Now,  Mr.  Stevenson,  had  anybody  orally  broached 
to  you,  in  connection  with  this  inquiry  made  on  November 
28,  the  purchase  by  Messrs.  Paul  Vort  and  Fred  Basch  of 
stock  to  cloak  the  shares  of  Paul  Hollender  and  Herbert 
Schoenburg?  “A.  No,  none  at  all.  They  wanted  it  for 
themselves. 

“Q.  Did  you  regard  this  as  a  bona  fide  attempt  by  Paul 
Vort  and  Fred  Basch  to  purchase  shares  simply  as  share¬ 
holders?  “A.  Yes.” 

Mr.  Berger:  Page  291  (reading) : 

“Q.  Now,  Mr.  Stevenson,  going  back  to  Exhibit, 

597  DJW-110,  which  was  your  letter  to  Mr.  Ward,  at  the 
bottom  of  page  2  you  state,  in  discussing  the  rights 

of  minority  shareholders: 

‘If  the  parties  cannot  agree,  the  minority  may  attempt 
a  solution  by  the  institution  of  proceedings  either  in  law 
or  in  equity  against  the  majority  of  the  directors  repre¬ 
senting  them,  such  proceedings  being  based  upon  an  al¬ 
leged  claim  of  mismanagement,  waste  and  so  forth.  The 
outcome  of  any  such  litigation  might  be  doubtful,  as  the 
case  may  turn  upon  issues  of  fact.’ 

“Is  it  fair  to  state,  Mr.  Stevenson,  that  on  your  own 
knowledge  of  the  facts  you  were  apprehensive  whether  if 
Vort  and  Fred  Basch  were  made  stockholders,  they  would 
be  troublemakers?  “A.  I  was  looking  at  it  from  that 
angle,  yes.  There  was  that  possibility,  and  I  will  say  that 
I  thought  their  attitude  towards  the  German  holders,  the 
German  interests  was  hostile — or,  let  me  put  it,  was  an 
antagonistic  one. 

“Q.  You  state  on  page  2  of  your  affidavit,  which  has 
been  identified  as  PL-S-1  that  ‘The  company  was  also 
under  considerable  pressure  from  Messrs.  Fred  Basch, 
Paul  Vortrefflich  and  Ernest  Nauen  who  were  greatly 

598  dissatisfied  because  of  the  circumstances  under  which 
they  were  working.’ 
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“Could  you  explain  a  bit  what  you  had  in  mind,  first  as 
to  the  nature  of  the  pressure  and,  second,  as  to  the  nature 
of  the  dissatisfaction?  “A.  Well,  I  think  I  mentioned 
before  that  both  Fred  Basch  and  Paul  Vortrefflich  were 
Jewish  and  that  Paul  Vortrefflich  had  expressed  to  me  his 
feeling  that  he  and  Fred  were — I  think  the  expression  was 
‘prostituting  themselves’  in  working  for  a  concern  which 
was  owned  by  Germans,  and  he  felt  very  uncomfortable 
about  it, — both  of  them  did,  and  it  was  extremely  difficult 
for  them  to  work,  particularly  as  they  were  met  with  these 
rumors  which  they  had  to  answer  in  the  trade,  that  Basch 
&  Company  was  owned  or  controlled  by  Germans;  and  it 
was  a  very  difficult  situation  for  them  to  be  in. 

“On  top  of  that,  as  I  have  also  indicated,  Fred  Basch  had 
expected  to  fall  heir  to  the  business  of  his  uncle,  Herman 
Basch,  and  Paul  Vortrefflich,  being  associated  with  Mr. 
Herman  Basch  in  that  business,  expected  to  go  along  with 
Fred  Basch,  and  they  had  the  feeling  that  this  business  was 
properly  theirs  or  should  have  been  theirs. 

“Q.  Mr.  Stevenson,  did  Paul  Hollender  ever  tell  you 
orally  or  in  writing  that  he  was  anxious  to  insulate 
599  his  properties  against  seizure  by  the  Alien  Property 
Custodian  in  the  event  of  war?  “A.  Never,  at  no 

time. 

##*#•*•*•* 

Q.  Let  me  direct  myself  to  the  latter  part  of  1938  and 
the  early  part  of  1939,  which  was  the  time  of  the  Trenton 
conference  and  in  the  framework  of  the  letter  of  late  193S, 
which  I  showed  you,  which  adverts  to  the  desire  of  Vort 
and  Fred  Basch  for  shares. 

“Let  me  ask  you  in  that  framework,  as  a  director  and 
officer  did  you  believe  that  Fred  Basch  could  readily  be 
replaced?  “A.  No,  I  did  not. 

“Q.  What  would  be  the  effect  of  a  break  with  Fred 
Basch  and  Paul  Vort  upon  the  fur  trade  in  your  opinion? 
“A.  In  my  opinion  business  would  have  to  come  to  a  stand¬ 
still  because  there  was  no  one  at  that  time  that  could  fill  the 
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job,  unless  someone  was  trained  and  came  over  here  for 
a  purpose. 

•  *•••••*•• 

600  “Q.  Well,  the  group  that  finally  emerged  as  the 
investment  group,  which  included  Mr.  Ward,  Mr. 

Koch,  Mr.  Mahler,  Mr.  Lancaster  and  yourself.  Could 
that  group  have  run  the  business  without  Paul  and  Fred, 
in  your  judgment?  “A.  Well,  I  am  sure  I  couldn’t  and 
I  am  sure  Mr.  Lancaster  never  could,  and  neither  of  us 
would  ever  want  to. 

“So  far  as  the  others  are  concerned,  I  do  not  think  that 
they  ever  had  any  experience,  practical  experience  with 
the  fur  business.  I  know  they  haven’t,  except  Mr.  Mahler, 
and  his  activities  have  been  in  connection  with  the  export, 
import  and  dealing  in  raw  skins,  and  skins  which  have  been 
processed  and  dyed  and  then  resold  on  the  market. 

601  “I  do  not  think  that  Mr.  Mahler  knew  anything 
about  the  dyeing  process. 

“Q.  You  recall  that  at  Trenton  49  percent  of  the  shares 
were  allocated  to  the  management  group  and  51  percent  to 
the  investment  group. 

“Do  you  know  whether  the  management  group  sought 
to  get  a  controlling  interest  in  the  shares?  “A.  I  believe 
they  did.  I  think  that  they  wanted  a  large  percentage  but, 
as  I  recall  it,  the  firm  of  Thorer  &  Company  were  unable 
to  sell  them  any  more  than  25  percent  on  account  of  the 
German  Government  restrictions. 

“Q.  This  is  the  outright  sale?  “A.  The  outright  pur¬ 
chase.” 

Mr.  Berger:  Page  299,  at  the  bottom  of  the  page  (read¬ 
ing) : 

“Q.  Am  I  right  in  recollecting  that  you  testified  that  25 
percent  of  the  shares  were  sold  outright  to  the  management 
because  of  their  strong  bargaining  position?  “A.  Yes,  I 
think  that  is  right. 

“Q.  And  what  do  you  mean  by  that  ‘bargaining  posi¬ 
tion’?  What  made  it  strong?  “A.  Well,  if  the  manage¬ 
ment  walked  out,  as  I  have  just  mentioned,  the  business 
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would  be  at  a  standstill,  and  what  could  be  done  we 

602  were  not  prepared  to  even  say. 

*•••••*••• 

603  Mr.  Berger :  On  page  302  of  the  Stevenson 
deposition,  with  reference  to  Exhibit  DJ-W  182,  a 

letter  of  January  27,  1939,  from  Ward  to  Hollender  and 
Mahler,  the  question  was  asked: 

“Q.  You  notice  Mr.  Ward’s  statement  that  an  escrow 
plan  would  make  it  impossible  for  any  of  the  owners  to  sell 
the  stock.  To  your  knowledge  did  Hollender  have  great 
confidence  in  Mr.  Ward!  “A.  Well,  he  had  been  a  friend 
of  Mr.  Ward’s  for  many  years  and  knew  him  well. 

“Q.  Do  you  know  whether  he  had  confidence  in  Mr. 
Koch?  “A.  Yes,  I  have  no  doubt  that  he  had  confidence  in 
Mr.  Koch.  He  is  a  cousin,  I  believe. 

“Q.  Do  you  believe  that  an  escrow  agreement  was  re¬ 
quired  to  make  sure  that  they  would  not  sell  their  shares? 
“A.  I  don’t  believe  so. 

“Q.  Isn’t  it  a  fact,  Mr.  Stevenson,  that  this  escrow  agree¬ 
ment  was  part  of  the  machinery  to  make  sure  that  the 
management  would  be  kept  under  control?  “A. 

604  Well,  there  is  no  doubt  that  with  such  an  escrow  the 
shares  owned  by  the  management  would  be  held  so 

that  they  couldn’t  dispose  of  them,  which  is  the  thought 
that  they  had  in  mind.” 

Mr.  Berger:  At  the  bottom  of  page  303  (reading): 

“Q.  Did  the  conferees  at  Trenton  all  sit  around  a  big 
table  all  the  time  or  did  they  break  up  into  separate  con¬ 
ferences  on  points  that  were  of  individual  interest  to  the 
individuals?  For  example,  if  Paul  Vort  wanted  to  discuss 
something,  did  he  get  into  a  corner  or  out  into  the  hallway 
and  discuss  it  with  Schoenburg,  or  were  you  always  to¬ 
gether?  “A.  Mv  recollection  is  that  thev  had  a  suite  there 
with  a  large  living  room,  and  the  conference  consisted 
principally  of  discussions  among  certain  groups,  not  in  a 
general  group. 

“I  had  very  little  discusion  with  Mr.  Schoenburg.  Mat¬ 
ters  which  were  agreed  upon  were  discussed  and  decided 
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upon  in  the  group  discussions  separately,  and  it  was  not 
until  after  the  parties  had  come  to  an  agreement  that  we 
were  ready  to  go  to  work  on  the  documents. 

•  •••••*••• 

605  “Q.  Correct  me  if  I  am  mistaken  in  my  recollec¬ 
tion,  hut  I  believe  you  testified,  Mr.  Stevenson,  with 

respect  to  the  so-called  15  percent  limitation,  that  you 
could  be  certain  only  that  it  had  been  mentioned  to  you, 
and  that  you  and  Mr.  Ward  had  discussed  it  or  that  you  and 
Mr.  Ward  had  agreed  to  it;  am  I  right?  “A.  Yes.  Mr. 
Ward  had  mentioned  it  to  me,  about  the  matter  of  the 
limitation  of  dividends  so  as  to  protect  the  company  from 
having  all  its  working  capital  declared  out  in  the  form  of 
dividends. 

1 1 Q.  Am  I  right  also  in  recollecting  your  testimony  to  be 
that  you  could  not  say  with  certainty  whether  others, 

606  namely  Vort,  Fred  Basch,  Nauen  and  Klein,  had  ex¬ 
pressed  their  concurrence  to  such  an  agreement, 

whether  it  had  been  discussed  in  the  conference  with  them? 
“A.  I  cannot  recall  that  it  was  discussed  and  agreed  to  by 
them.  It  may  have  been  but  it  wasn  ’ t  with  me. 

“Q.  Did  Mr.  Schoenburg  or  anyone  else  advise  you  at 
Trenton  that  the  purpose  of  the  sale  was  to  defeat  a  seizure 
by  the  Alien  Property  Custodian?  “A.  Absolutely  not. 

“Q.  Was  such  a  suggestion  made  prior  to  the  sale?  “A. 
Absolutely  not. 

“Q.  Was  it  ever  made  after?  “A.  Never. 

“Q.  What  did  you  understand  the  object  of  this  Trenton 
sale  to  be?  “A.  The  object  of  the  Trenton  sale  was  to 
defeat  the  boycott  or  make  it  possible  to  convince  the 
Boycott  Committee  that  there  was  no  German  ownership 
here.  That  was  the  first  thing. 

“The  second  thing  was  to  give  the  management  a  stake 
in  the  business  and  keep  them  interested  in  remaining  on 
the  job,  remaining  in  their  employment. 

607  “Q.  Was  the  purchase  option  given  to  the  Ger¬ 
mans  given,  so  far  as  you  could  understand,  so  that 
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the  German  interests  would  be  insulated  against  a  seizure 
by  the  Alien  Property  Custodian?  “A.  Absolutely  not. 
I  had  no  thought,  and  I  don’t  believe  that  any  of  the  others 
had  any  thought  at  that  time  of  any  war  occurring — cer¬ 
tainly  not  with  this  country — and  there  was  no  thought 
of  any  seizure  of  any  business  or  any  intention  to  place 
the  property  beyond  seizure.  Had  I  thought  for  a  moment 
that  there  was  any  such  design,  I  would  not  have  had 
anything  to  do  with  the  proposition  at  all.” 

Mr.  Berger:  Page  308  (reading) : 

“Q.  At  the  time  that  the  repurchase  option  was  ter¬ 
minated  in  1940,  did  you  discuss  with  the  other  share¬ 
holders,  the  American  shareholders,  the  possibility  that  the 
German  owners  could  anticipate  a  favorable  reentry  into 
the  fur  trade?  “A.  Well,  at  that  time  the  feeling  in  the  fur 
trade  was  very  hostile  to  any  German  interests,  probably 
more  hostile  than  at  any  period  previously. 

“Q.  Do  you  recall  whether  Vort  made  any  statement  to 
the  effect  that  the  Germans  would  never  re-exercise  the 
option?  “A.  I  had  heard  that,  yes.” 

60S  “Q.  In  your  experience  has  it  been  unique  to  be 

paid  a  retainer  in  advance?  “A.  It  has  happened 
very  frequently. 

“Q.  Was  it  a  condition  of  the  retainer  that  was  paid  to 
you,  that  you  were  to  hold  these  shares  as  a  bare  nominee 
for  the  German  sellers?  “A.  It  was  not. 

“Q.  Did  you  buy  those  shares  on  your  own  behalf,  sub¬ 
ject  only  to  the  rights  vested,  expressed  in  the  repurchase 
option?  “A.  That  is  right.” 

«•#••«•••• 

“Q.  I  ask,  therefore,  Mr.  Stevenson,  is  it  proper 
609  to  conclude  that  the  sale  consisted  merely  of  the 
transfer  of  the  shares  in  return  for  the  payment? 
“A.  Yes.  There  was  a  transfer  of  the  shares  in  considera¬ 
tion  of  the  payment  of  $200  a  share,  and  as  previously 
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mentioned,  the  purchasers  of  375  shares  gave  an  option  to 
Thorer  &  Company  to  repurchase  the  same.” 

*##**##*#• 

“Q.  Were  the  Germans  entitled  to  obtain  any  funds 
from  Basch  Company  after  the  Trenton  sale  and 

610  prior  to  the  exercise  of  the  repurchase  option? 
“A.  No. 

“Q.  Wasn’t  the  sale  by  the  Germans  of  the  repurchase 
option  practically  the  only  means  they  had  of  getting  any 
money  out  of  their  former  ownership  in  the  Basch  Com¬ 
pany?  “A.  Yes. 

“Q.  When  a  dividend  of  $63,000,  or  whatever  the  pre¬ 
cise  sum  that  was  declared  by  the  Basch  Company  was,  and 
then  paid  over  to  the  Althor  Company,  and  then  declared 
by  the  Althor  Company — when  that  sum  was  declared  by 
the  respective  shareholders  and  when  moneys  derived  from 
those  payments  were  employed  in  payment  for  cancellation 
of  the  repurchase  agreement,  did  you  understand  that  the 
repurchase  option  still  remained  in  effect?  “A.  No,  I  did 
not.  The  repurchase  option  had  been  cancelled  by  the  ac¬ 
ceptance  by  Thorer  &  Company  of  the  offer  of  $63,000. 

“Q.  Did  you  have  any  understanding  of  any  kind  with 
anybody  that  you  were  to  hold  your  shares  thereafter  for 
the  benefit  of  the  former  German  owners?  “A.  Absolutely 
not,  no  understanding  with  anybody. 

611  “Q.  Written  or  oral?  “A.  Or  oral  or  in  any  other 
way.  I  never  talked  to  any  of  the  German  holders 

or  any  of  the  other  people  or  anyone  here  representing 
them. 

“Q.  How  about  your  fellow  shareholders?  “A.  Never 
talked  to  them  and  never  had  any  understanding  with  them 
whatsoever. 

“Q.  Did  you  feel  any  obligation,  legal,  moral  or  any 
other  kind  of  obligation,  to  resell  the  shares  to  the  Germans 
at  their  request?  “A.  I  did  not.  I  regarded  them  as  my 
property,  and  as  a  matter  of  fact  when  I  sold  them  I  used 
the  proceeds  for  my  personal  needs. 
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“Q.  Are  you  presently  therefore  holding  any  of  the 
proceeds  for  the  benefit  of  the  Germans?  “A.  Absolutely 
not.  I  have  disposed  of  the  proceeds,  with  the  exception  of 
probably  $5  which  I  think  is  still  in  the  bank.” 

Mr.  Berger:  Page  316  (reading) : 

“Q.  When  you  expressed  a  readiness  to  receive  an  addi¬ 
tional  dividend  wherewith  to  pay  your  taxes,  Mr.  Steven¬ 
son,  did  you  intend  to  signify  that  you  were  therefore  hold¬ 
ing  your  shares  for  the  Germans  despite  the  termination  of 
the  repurchase  option?  “A.  Absolutely  not. 

612  “Q.  Was  there  any  expression  at  a  shareholders’ 
meeting  or  at  the  meeting  of  the  gentlemen  con¬ 
cerned,  to  the  effect  that  they  wanted  to  be  ‘reimbursed’ 
for  their  taxes  because  the  property,  the  shares  of  the  divi¬ 
dends  really  belonged  to  the  Germans?  “A.  No,  there  was 
no  such  statement  that  I  ever  heard. 

“Q.  Was  there  any  discussion,  so  far  as  you  know, 
among  the  American  shareholders  respecting  the  under¬ 
ground  continuance  of  the  repurchase  option,  despite  its 
cancellation?  “A.  I  never  had  any  information  or  notice 
to  that  effect,  and  never  made  any  such  agreement,  and 
never  had  any  such  understanding.” 

Mr.  Berger:  Page  320  (reading) : 

“Q.  I  show  you  Exhibit  DJ-W  445,  being  a  letter  ad¬ 
dressed  to  Mr.  Ward  by  Mr.  Koch  under  date  of  November 
22,  1941.  Was  a  copy  of  this  letter  ever  sent  to  you  (hand¬ 
ing  to  witness) ?  “A.  I  do  not  think  so. 

“Q.  For  the  purpose  of  refreshing  your  recollection,  he 
refers  to  a  meeting  in  September  ‘which  I  attended  which 
was  certainly  a  long  and  stormy  meeting.  That  was  the 
meeting,  you  will  recall,  where  I  stayed  at  the  Bilt- 

613  more,  and  you,  Jimmy,  Curt  and  I  had  a  meeting  the 
evening  before  and  I  objected  to  the  prorata  options 

all  around  on  everybody’s  stock,  and  we  agreed  it  would 
be  better  to  have  no  options  at  all.’ 

‘‘Now  do  you  have  any  independent  recollection  of  that 
meeting?  “A.  Yes,  there  was  such  a  meeting  as  described.” 

Mr.  Berger:  At  the  bottom  of  page  320  (reading): 
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“Q.  Does  your  recollection  correspond  to  the  facts  as 
stated  in  the  letter?  “A.  Well,  in  that  regard  that  you  just 
mentioned,  yes.  I  haven’t  read  the  rest  of  it.” 

*#####*•** 

614  “Q.  Let  me  ask  you,  Mr.  Stevenson:  The  new 

615  cross-option  is,  I  believe,  in  the  record  as  DJ-W  58S. 
“A.  Yes. 

“Q.  And  there  is  a  requirement  on  page  4  thereof  that: 
‘the  certificate  of  stocks  representing  the  shares  of  capi¬ 
tal  stock  of  Althor  held  by  the  optionor  shall  bear  promi¬ 
nently  upon  the  face  thereof  and  also  upon  the  back  thereof 
the  following  legend:  “The  shares  of  stock  represented 
by  this  certificate  are  subject  to  the  terms  of  an  option 
agreement  dated  January  2, 1941,  between  Fred  Basch”  ’  ” 
and  certain  others. 

“Was  that  legend  ever  printed  on  the  shares  that  were 
returned  to  the  shareholders?  “A.  No,  not  to  my  knowl¬ 
edge — not  as  far  as  I  can  recall,  they  were  never  put  on. 

“Q.  Mr.  Stevenson,  is  it  fair  to  state  that  the  printing 
of  that  legend  on  the  shares  was  intended  as  a  substitute 
for  the  escrow  that  had  previously  bound  the  earlier  cross¬ 
option  agreement?  “A.  Yes.  It  would  be  notice  to  a  pros¬ 
pective  purchaser  of  the  fact  that  there  was  this  option 
outstanding. 

“Q.  As  escrow  agent  and  as  the  person  who  held 

616  these  shares,  would  you  have  released  the  shares 
from  escrow  and  subject  to  this  new  cross-option 

agreement  without  stamping  them?  “A.  No,  I  would  not. 
If  the  option  was  in  effect  I  would  not  have  released  the 
shares  except  with  such  a  legend  written  on  them. 

“Q.  You  recall  that  Fred  Basch  died  very  early  in  Janu¬ 
ary  of  1943?  “A.  Yes. 

“Q.  Do  you  recall  whether  any  one  of  the  shareholders 
•attempted  to  exercise  an  option  against  the  shares?  “A. 
No,  no  one,  to  my  knowledge.” 

*****•*••• 
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617  Mr.  Berger:  Page  32S,  reference  being  had  to 
DJ-W  534,  which  was  shown  to  the  witness  (read¬ 
ing)  : 

“Q.  Now  all  I  have  to  ask  you  about  that  is  this:  It  has 
to  do  with  the  statement  that  the  Thorcr  partners  did  not 
wish  to  continue  the  employment  of  Ernest  Xauen  because 
Pothen  was  then  available.  This  was  June,  1933.  Does 
that  jibe  with  your  recollection?  Is  that  accurate?  “A. 
Yes,  I  think  that  is  right — up  to  that  point,  that  is  right.” 
#•«##••••• 

“Q.  Did  Hollender  or  Schoenburg  ever  suggest  to 

618  vou  that  Ernest  Xauen  be  given  favored  treatment 
by  the  Basch  Company?  “A.  Not  to  me,  no.” 

Mr.  Berger:  Page  331,  a  third  of  the  way  down  (read¬ 
ing)  : 

“Q.  "Were  you  ever  asked  by  Otto  Xauen,  Hollender  or 
Schoenburg  to  request  the  advice  or  assistance  of  Ernest 
Xauen  in  matters  respecting  Thorer  &  Hollender  or  the 
Basch  Company?  “A.  Xo,  never.” 

Mr.  Berger:  Page  332  (reading) : 

“Q.  As  one  who  was  closely  associated  with  the  Basch 
Company,  did  you  believe  over  the  years — state  whether 
or  not  in  your  opinion  Ernest  Xauen,  over  the  years  had 
become  allied  with  Fred  Basch  and  Paul  Vort?  “A.  Yes. 
I  should  say  that  they  treated  their  own  interests  as  a  unit, 
in  a  way.  That  is,  when  there  was  any  question  about  em¬ 
ployment  contracts  or  bonuses  or  anything  which  affected 
them  or  any  of  them,  Mr.  VortrefSich  acted  as  spokesman 
not  only  for  himself  but  for  Mr.  Basch  and  Dr.  Xauen.  Mr. 
Vortrefflieli  was,  in  my  opinion,  a  good  spokesman  and  a 
good  negotiator.” 

Mr.  Berger:  Page  333  (reading): 

“Q.  Mr.  Stevenson,  I  show  you  now  Exhibit  DJ-W 

619  510,  a  letter  from  George  Ward  to  Stevenson,  dated 
November  5,  1942,  and  bearing  the  written  notation 

that  copies  had  gone  forth  to  Mahler  and  Koch.  The  first 
paragraph  of  that  letter  states : 
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‘Mr.  Mahler  called  me  this  morning  and  said  he  wanted 
to  sell  some  of  your  Basch  stock.  It  is  his  opinion  that  at 
the  present  time  no  change  should  be  made  in  the  stock 
ownership,  and  I  am  rather  inclined  to  agree  with  his  views 
in  this  respect.’  ” 

Mr.  Krash:  There  is  a  mistake. 

Mr.  Berger:  Yes.  I  am  going  to  ask  a  question  on  that 
now,  at  the  bottom  of  the  page  (reading) : 

“Q.  "Would  a  purchase  of  your  shares  at  this  time,  even 
prorata,  by  the  minority  shareholders  have  changed  the 
control  from  the  51  percent  to  the  49  percent?  “A.  Yes,  it 
would  have. 

“Q.  Did  you  understand  Mr.  Ward  to  mean,  'when  he 
wrote  to  you  ‘No  change  should  be  made  in  the  stock  own¬ 
ership,’  that  that  was  his  objection,  that  control  would  have 
shifted?  “A.  I  believe  that  that  would  be  it,  because  they 
might  have  been  fearful  that  if  they  did  not  purchase 

620  my  shares  that  I  might  sell  to  one  of  the  others,  and 
that  might  shift  the  balance.” 

621  Mr.  Berger :  Page  349,  with  reference  to  the  Basch 
Company  (reading): 

“As  a  director  and  officer  of  this  company  would  you  re¬ 
gard  an  investment  in  that  minority  position  as  an  attrac¬ 
tive  investment  for  an  outsider?  “A.  No,  I  would  not  be¬ 
cause  the  stock  was  really  not  of  investment  status.  There 
were  too  manv  elements  here  which  were  detrimental.  I 
doubt  whether  any  investor,  ordinary  investor  would  ever 
want  to  make  a  substantial  investment  in  a  security  of  that 
type,  particularly  where  so  much  depended  upon  manage¬ 
ment. 

“I  should  have  thought  that  only  someone  who  was  ac¬ 
tively  in  the  fur  business  and  who  was  prepared  to  run 
extraordinary  risks  could  be  induced  to  pay  a  large  sum  of 
money  for  shares.” 

Mr.  Berger :  On  page  351,  reference  being  made  to  Plain¬ 
tiff’s  Exhibit  W-2,  in  the  deposition  of  George  Ward,  be- 
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ing  a  letter  by  Mr.  Percus  to  Mr.  Rubin  of  the  Alien  Prop¬ 
erty  Office,  under  date  of  January  30,  1943,  to  which  is 
attached  a  memorandum  respecting  the  proposed  sale  of 
shares  earlier  in  1943,  the  witness  stated  as  follows: 

“A.  As  I  recall  it  now,  I  received  the  letter  from 

622  Mr.  Percus  that  you  just  referred  to,  addressed  to 
Mr.  Rubin,  and  I  understood  that  it  had  been  ar¬ 
ranged  or  represented  to  have  been  arranged  that  the  stock¬ 
holdings  of  the  stockholders  who  had  former  German  con¬ 
nections  were  to  be  reduced  below  25  percent  and  that  I 
had  been  informed  that  if  such  an  arrangement  was  made, 
the  company  would  not  be  blocked  or  the  shares  vested,  but 
unless  that  were  done,  there  was  danger  of  blocking  or  vest¬ 
ing,  and  the  meeting  which  was  held  in  the  Biltmore  in 
February  was  pursuant  to  the  arrangement  as  set  forth 
in  Mr.  Percus’  letter.  That  is  the  way  I  understood  it.” 
#•••#•*••• 

623  “Q.  I  take  it,  then,  that  your  answer  is  that  there 
was  no  antagonism  between  Mr.  Vort  and  the  Ger¬ 
man  owners?  “A.  Yes,  there  was  antagonism,  as  I  have 
explained,  but  that  was  only  one  of  the  reasons  that  Mr. 
Vort  was  antagonistic  to  them.  There  were  other  reasons. 

“Q.  How  do  you  explain  that  the  German  owners,  never¬ 
theless,  decided  to  make  Mr.  Vort  a  director?  “A.  I  think 
that  was  due  to  the  fact  that  the  German  owners  were  try¬ 
ing  to  protect  their  situation  in  this  business  because  of 
the  increasing  pressure  that  was  first  exerted  by  Mr. 
Vortreffiich  and  Mr.  Basch,  because  they  were  running  the 
business  and  they  were  dissatisfied  merely  to  remain  sub¬ 
ordinate  employees ;  that  they  thought  they  ought  to  have  a 
better — that  they  ought  to  have  a  position  of  importance, 
and  also  because  they  thought  that  they  would  be  in  a  bet¬ 
ter  position  in  the  trade  to  explain  that  they  had  a  legal 
stake  in  this  business  or  that  the  business  was  owned  by 
them  and  that  there  wasn’t  a  German  interest,  in  the  event 
that  there  was  any  question  about  who  owned  the  business 
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and  as  to  whether  there  was  any  German  interest  in 

624  it,  and  I  think  that  the  reason  why  the  change  was 
made  was  in  order  to  appease  them  in  their  desire 

for  improvement  in  their  positions  but  also  to  solidify  the 
position  against  attack  in  case  the  boycott  was  started — 
and  to  avoid  a  boycott. 

“Q.  What  I  am  trying  to  get  at  is  this  antagonism  that 
you  mentioned.  How  did  this  resolve  their  antagonism 
difficulties,  simply  by  giving  them  a  more  important  job  in 
the  company?” 

Mr.  Berger :  At  the  bottom  of  the  page  the  witness  said : 
“What  is  that  question  again,  please?” 

And  the  question  was  read. 

“A.  Well,  they  had  to  have  a  start.  They  had  to  get 
themselves  in  position  first  to  protect  themselves  against 
attack  in  the  event  of  a  boycott  investigation. 

“They  wanted  to  protect  themselves  in  their  positions, 
and  as  it  worked  out,  they  did  succeed  in  eliminating  the 
German  interests  but  it  took  a  long  time  to  do  it.” 
*••*#••••• 

625  “Q.  When  you  terminated  the  escrow  on  October 
2,  1941,  did  you  return  each  of  the  shares  to  the  in¬ 
dividual  shareholders?  “A.  Yes;  in  October,  1941 — on 
October  2  I  sent  the  shares  to  them. 

“Q.  To  each  of  the  shareholders?  “A.  Yes.  It  may 
have  been  that  some  of  them  came  down  and  got  them  and 
I  may  not  have  had  a  record  at  that  time  but  I  believe  they 
all  got  them. 

“Q.  How  long  after  the  October  2  date  would  you  esti¬ 
mate  it  was  that  each  of  the  stockholders  got  his  own  shares 
back?  “A.  I  should  say  on  October  2nd  or  3rd  or  there¬ 
about,  1941.” 

Air.  Berger:  Page  367  (reading): 

“Q.  Did  you  ever  interview  any  dyers  in  town 

626  with  the  idea  of  replacing  Mr.  Nauen  or  Mr.  Vort? 
“A.  No. 
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“Q.  Do  you  know  if  any  others  did?  “A.  I  do  not  think 
they  did. 

“Q.  In  view  of  the  continued  threats  of  these  men  to  quit, 
why  didn’t  you?  “A.  Well,  to  start  with,  it  is  a  dangerous 
thing.  The  process,  as  I  understood  it,  is  highly  confiden¬ 
tial.  It  requires  very  expert  handling.  Even  the  written 
formulas,  I  have  been  told,  were  not  the  sole  process  to  be 
followed,  that  there  were  other  things  in  the  manipulation 
of  these  formulas  that  were  important. 

“Mr.  Berger:  What  is  known  as  ‘know-how.’ 

“The  Witness:  I  guess  the  word  is  ‘know-how’ — thank 
you. 

“A.  (Continuing)  And  Fred  Basch  had  been  trained  in 
this  formula  for,  I  think,  since  1922  or  1923,  and  he  was 
highly  skilled  in  that  business.  It  required,  I  understood, 
constant  attention  on  his  part.  Even  matters  of  climate 
and  temperature  made  a  difference,  and  at  times  he 
thought — I  had  heard — I  don’t  know  this  of  my  own  knowl¬ 
edge,  that  his  presence  at  the  plant  would  be  required  very 
early  in  the  morning  at  4  o’clock — I  think  that  is  the 
627  hour  that  was  mentioned  to  me.  I  am  certain  that  if 
an  attempt  had  been  made  to  bring  someone  else  in 
instead  of  Fred  Basch,  that  he  would  have  immediately 
been  met  with  violent  objection  from  Herman  Basch  and 
from  Herman  Basch ’s  estate  on  the  agreement  of  Decem¬ 
ber  7,  1932,  and  that  would  probably  have  meant  a  for¬ 
feiture  of  the  process  and  the  shares. 

“Q.  You  mean  that  they  could  forfeit -  “A.  I  don’t 

think  that  there  could  have  been  any  replacement  of  Fred 
Basch;  Paul  Vortrefflich  was  in  a  different  situation  be¬ 
cause  he  did  not  at  that  time  know  the  process.  On  the 
other  hand,  Paul  Vortrefflich  had  very  great  experience  in 
the  trade  and  had  been  with  Herman  Basch  and  knew  the 
business  from  the  commercial  standpoint,  and  he  and  Fred 
were  very  close  friends  and  cooperated  very  closely  and 
we  were  always  confronted  with  them  as  a  unit.  So  the 
opposition  of  Paul  Vortrefflich  would  certainly  have  car¬ 
ried  the  opposition  of  Fred  Basch. 
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“Q.  Did  you  every  consider  what  would  have  happened 
to  your  investment  if  they  had  both  died?  “A.  Yes.  I 
realized,  of  course,  that  that  was  one  of  the  hazards,  one 
of  many  hazards  to  the  business. 

628  “As  I  pointed  out  a  little  while  ago,  the  ordinary 
investor  would  have  considered  that  a  security  in 

Herman  Basch  &  Company  would  be  of  very  doubtful 
value.” 

Mr.  Berger :  Page  371. 

Recross  Examination  by  Mr.  Berger 

“Q.  Mr.  Stevenson,  on  redirect  you  were  examined  by 
Mr.  Wieferich  respecting  your  letters,  exhibit  DJ-S  19-B 
and  19-C,  19-B  having  reference  to  the  appointment  of 
Messrs.  Vortrefflich,  Basch  and  Nauen,  I  believe,  as  direc¬ 
tors. 

“A.  Dr.  Nauen  and  Mr.  Vortrefflich.” 

Mr.  Berger :  For  the  information  of  the  Court  I  may  say 
this  was  stated  in  the  spring  of  1937. 

The  Court :  All  right. 

Mr.  Berger  (reading) : 

“Q.  Yes.  “A.  As  directors  of  Herman  Basch  &  Com¬ 
pany,  that  is  right. 

“Q.  And  you  were  asked  by  Mr.  Wieferich  whether  you 
did  not  regard  that  as  a  resolution  of  the  ‘antagonism’  be¬ 
tween  Messrs.  Hollender  and  Schoenburg  on  the  one  hand, 
and  Messrs.  Vortrefflich  and  Nauen  on  the  other. 

“Now  I  show  you  a  letter  marked  Exhibit  DJ-W 

629  33,  addressed  by  Mr.  Ward  to  yourself,  under  date 
of  March  24,  1937,  and  your  Exhibit  DJ-S  19-B  is 

dated  April  2,  1937 : 

‘I  understand  from  Mr.  Mahler  over  the  telephone  that 
he  has  received  a  cable  suggesting  that  a  change  be  made 
in  the  officers  of  Herman  Basch  &  Co.  somewhat  in  accord¬ 
ance  with  the  suggestion  we  all  made  in  Mr.  Klein’s  office. 
It  has  been  suggested  that  Fred  be  president,  Mr.  Mahler 
vice-president,  Paul  treasurer,  and  Dr.  Nauen  secretary. 
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But  Leipzig  seems  to  want  some  way  worked  out  whereby 
checks  cannot  be  signed  by  Fred  and  Paul.’ 

“In  the  light  of  this  letter  would  you  regard  the  appoint¬ 
ment  as  the  ‘resolution’  of  the  antagonism  between  the 
German  owners  and  Messrs.  Vortrefflich  and  Nauen?  “A. 
No,  I  should  say  not. 

“Q.  Further,  let  me  remind  you,  is  it  possible  that  the 
appointment  of  Messrs.  Basch,  Vortrefflich  and  Xauen  as 
officers,  and  of  Vort  and  Nauen  as  directors,  was  a  sort  of 
a  window  dressing  that  would  create  some  peace  with  the 
Jewish  Boycott  Committee?  “A.  Yes.  As  I  have  testified, 
I  think  that  the  position  of  the  company  would  appear  very 
much  better  in  the  eyes  any  Jewish  Boycott  Com- 
G30  mittee  if  Fred  Basch  were  president  and  Paul 
Vortrefflich  was  vice-president  and  if  they  were  di¬ 
rectors  of  the  company,  and  Ernest  Nauen  was  in,  he  being 
active  in  the  business.” 

**##•*•*#• 

Philip  M.  Percus  having  been  duly  sworn,  on  September 
14,  1950,  in  New  York  City,  testified  by  deposition  as  fol¬ 
lows  : 

Mr.  Berger:  This  was  a  deposition  taken  by  the  defen¬ 
dant  of  the  witness,  Mr.  Philip  M.  Percus,  and  on  page  39 
it  is  shown  that  Mr.  Percus  is  a  certified  public  accountant. 
This  is  from  the  direct  examination  by  the  defendant,  on 
page  30,  at  the  bottom  of  the  page : 

“Q.  Did  you  ever  receive  figures  from  any  of  the  parties 
who  participated  in  the  removal  of  the  option,  the  Thorer 
&  Company  option  in  December  of  1940,  showing  what  the 
taxes  on  the  income  for  1940  would  have  been  without  that 
dividend,  and  what  they  actually  were  with  that  dividend? 
“A.  Yes,  I  did. 

“Q.  "What  was  the  purpose  of  that  information?  “A.  I 
don’t  know.  It  was  just  mailed  in  to  me  by  Mr.  Ward  and 
also  by  Mr.  Koch. 

“Q.  Anyone  else  mail  it  in  to  you?  “A.  No,  sir. 

“Q.  Mr.  Mahler?  “A.  No,  sir. 
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“Q.  Mr.  Vort?  “A.  No,  sir. 

632  “Q.  Mr.  Ernest  Nauen?  “A.  No,  sir. 

“Mr.  Berger:  Mr.  Fred  Basch? 

“Q.  Mr.  Fred  Basch?  “A.  No. 

“Mr.  Berger:  Mr.  Fred  Klein? 

“The  Witness:  No.” 

##*##•##** 

Mr.  Berger:  On  page  69,  question  by  Mr.  Berger  in  the 
middle  of  the  page  (reading) : 

“Did  you  ever  discuss  any  of  these  letters  and  cables  and 
other  things  dealing  with  the  inside  financial  af- 

633  fairs,  tax  affairs  of  Arndt  Thorer  or  Paul  Hollender 
— did  you  discuss  those  matters  with  Paul  Vort, 

Ernest  Nauen  or  Fred  Basch? 

“The  Witness:  Never.” 

Mr.  Berger:  Page  76,  where  reference  is  had  to  two  re¬ 
ports,  DJ-P  16  and  DJ-P  17,  one  of  which  was  the  so- 
called  report  to  Europe  and  the  other  one  was  furnished  to 
the  directors  of  Herman  Basch  &  Company.  (Reading) : 

“Q.  Was  your  report  for  Europe  also  sent  to  the  board 
of  directors?  “A.  No,  it  was  not.  My  notations — 

“Q.  To  whom  did  you  give  the  letter  addressed  to  the 
board  of  directors  there,  on  the  first  page?  “A.  My  nota¬ 
tions  on  the  second  page  of  the  European  report  show  that 
the  original,  second  and  third  copies  of  the  European  re¬ 
port  went  to  Mr.  Schoenburg ;  that  the  fourth  copy  was  de¬ 
livered  to  Mr.  Mahler ;  the  fifth  to  Mr.  Koch,  and  the  sixth 
to  Mr.  Ward.” 

Mr.  Berger:  Page  79,  at  the  bottom  of  the  page: 

“Q.  Was  this  document,  which  I  have  had  marked  as 
Exhibit  DJ-P  17,  the  American  report — was  it  kept  with 
the  company  records — any  copy  of  it  (handing  to  wit¬ 
ness)  ?  “A.  Yes,  sir;  three  copies  were  given  to  the  com¬ 
pany. 

634  “Mr.  Berger:  On  what  do  you  base  that  state¬ 
ment,  Mr.  Percus? 
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“The  Witness:  On  the  notation  which  appears  on  the 
second  page  of  the  regular  report. 

“Mr.  Berger:  The  second  page  of  DJ-P  17? 

‘  ‘  The  Witness :  Right. 

“Q.  That  was  available  to  all  the  company  officers,  is 
that  correct?  “A.  It  was  delivered  to  the  company. 

“Q.  Now  about  the  one  marked  ‘Report  for  Europe’, 
which  is  Exhibit  DJ-P  16?  Was  that  kept  with  the  com¬ 
pany  records?  “A.  No.  The  company  got  no  copy  of 
that.” 

Mr.  Berger:  At  the  bottom  of  page  80:  (Reading) 

“Q.  I  notice  that  the  report  for  Europe,  your  letter  of 
transmittal,  is  dated  March  2S,  1939,  which  is  a  little  over 
a  month  after  the  Trenton  conference. 

“How  long  did  vou  continue  after  the  Trenton  confer- 
ence  preparing  reports  for  Europe?  “A.  I  think  that  this 
was  the  last  report  which  Europe  received.  This  covered 
the  year  1938  when  they  were  still  interested  in  the  com¬ 
pany. 

“Q.  Do  you  recall  whether  you  prepared  a  report 
635  for  the  year  1939  for  any  other  individual  former 
German  stockholders  or  for  Thorer  &  Company? 
“A.  I  am  quite  certain  that  no  report  for  the  Europeans 
was  prepared  after  this  one,  which  was  dated  March  2S, 
1939.” 

637  Mr.  Berger:  On  page  110  reference  is  had  to 
DJ-P24,  a  memorandum  from  Mr.  Percus  to  Mr. 

Stevenson:  (Reading) 

“Q.  I  notice  Item  6  is  a  cash  dividend  that  was  voted 
of  $16,500.  Can  you  tell  me  was  that  dividend  paid  to 
Althor?  “A.  Yes,  sir. 

638  “Q.  And  do  you  know  what  dividend  declared  to 
its  stockholders  as  of  that  same  date,  or  approxi¬ 
mately  at  that  time?  “A.  $15,000. 

“Q.  Was  there  any  discussion  as  to  how  this  figure  would 
be  arrived  at  at  the  conference  which  you  attended  on  De- 
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cember  19,  1939?  “A.  His  memorandum  does  not  show 
any  discussion. 

“Q.  Do  you  recall  any?  “A.  I  do  not. 

“Q.  Was  there  any  suggestion  made  or  discussion 
amongst  the  parties  present  there  of  a  limitation  on  divi¬ 
dends  which  had  to  be  recognized?  “A.  No,  sir. 

“Q.  Was  there  any  discussion  as  to  why  the  special 
bonuses  were  to  be  paid  and  the  amounts  to  be  paid  to  each? 
What  were  they  for?  “A.  These  bonuses  were  paid  in  the 
regular  course  of  business.  The  bonus  payment  theory  was 
adopted  several  years  before  that  date  and  had  been  ad¬ 
hered  to  year  after  year. 

“Q.  Were  these  contractual  bonuses?  “A.  No,  sir. 

“Q.  Under  their  employment  contracts.  “A.  No,  sir, 
they  were  not. 

639  “Q.  Were  these  in  addition  to  contract  bonuses? 

“A.  Yes.” 

Mr.  Berger:  Page  119,  reference  being  had  to  DJ-P25: 
(Reading) 

“Q.  I  notice  that  there  are  substantial  loans  payable 
there  from  all  of  the  officers  or  from  three  named  officers 
of  Herman  Basch  &  Company,  and  certain  other  persons, 
the  other  persons  being  Curt  Mahler,  G-eorge  Ward,  Fred 
Klein,  Mrs.  Theodore  W.  Koch  and  the  law  firm  of  Briesen 
&  Schrenk. 

“Can  you  explain  what  those  transactions  were  that  gave 
rise  to  those  loans  payable?  “A.  Might  I  inquire  whether 
this  statement  that  I  am  now  looking  at  and  which  you  are 
referring  to,  as  DJ-P25,  appeared  in  our  file  separately  or 
was  it  part  of  the  report  or  was  there  a  covering  letter  in 
connection  with  this  statement?” 

Mr.  Berger:  I  read  the  answer  on  page  120,  after  the 
colloquy : 

“A.  My  best  recollection  is  that  the  loans  which  appear 
as  having  been  received  from  Paul  W.  Vortrefflich,  Fred 
Basch  and  Ernest  Nauen  emanated  as  a  result  of  percent- 
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age  profits  to  which  they  were  contractually  entitled,  which 
they  left  with  the  corporation,  •  •  • 

•  ####**#•• 

640  “Q.  In  your  letters  which  form  Exhibits  DJ-P26, 
27  and  2S  to  Mr.  Vortrefflich,  Mr.  Basch  and  Dr. 

Nauen,  are  vou  referring  to  one  bonus  or  two  bonuses? 
“A.  We  are  referring  to  two  bonuses. 

“Q.  Is  one  a  contract  bonus?  “A.  Yes,  sir. 

“Q.  And  the  other  a  bonus  for  ‘special  services’,  is  that 
correct?  “A.  Yes,  sir. 

“Q.  And  the  bonus  for  special  service  is  the  one  you 
pointed  out  in  Exhibit  DJ-P24,  paragraph  4,  is  that  right? 
“A.  That  is  right. 

“Mr.  Berger:  Had  it  been  the  custom,  Mr.  Percus,  to 
have  a  so-called  special  bonus  in  addition  to  a  so-called 
contract  bonus  for  several  years  now? 

“The  Witness:  That  had  been  the  custom  for  as  long 
back  as  I  can  remember.” 

•  *••*••••• 

641  “Q.  What  was  available  in  the  company’s  offices? 
What  were  the  reports  that  you  would  say  they  had  ? 

“A.  Well,  I  would  say  they  had  the  November  30,  1938 
reports. 

•  ••*#•*••* 

642  “Q.  The  percentage  bonuses  were  based  on  what? 
“A.  They  were  based  on  the  profits  of  the  com¬ 
pany  for  the  current  year. 

*•••#••**• 

“Q.  Well,  how  could  you  figure  them  before  the  books 
were  closed?  I  don’t  understand  it.  I  thought  it  was 

643  based  on  final  fiscal  year  figures, — that  is  my  im¬ 
pression.  “A.  Yes,  they  were,  but  the  bonuses — the 

percentage  remuneration,  rather,  was  not  a  deduction  in 
arriving  at  the  percentage  remuneration.  All  we  had  to 
determine  was  the  amount  of  net  profit  before  deducting 
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percentage  remuneration,  and  then  we  applied  the  neces¬ 
sary  percentages  to  that  figure. 

“Q.  Were  you  able  to  do  that  in  December  of  1938,  for 
the  year  193S?  “A.  No,  not  exactly. 

“Q.  Were  you  able  to  do  it  in  January,  1939?  “A.  Also 
not  exactly.  They  could  have  been  done  at  that  time 
roughly. 

“Q.  Well,  do  you  recall  when  they  were  done?  “A.  No, 
sir,  I  don’t. 

“Q-  Can  you  tell  me  this:  When  these  gentlemen  went 
down  to  Trenton,  did  they  have  the  figures  on  their  percent¬ 
age  bonuses  available  to  them?  Did  they  know  what  their 
bonuses  for  1938  had  been?  “A.  I  cannot  say. 

“Mr.  Berger:  Could  they  have  a  fairly  rough  idea  after 
eleven  months  statement,  including  November,  that  their 
earnings  would  be  for  the  twelve  months? 

“The  Witness:  Yes,  sir,  they  could  have  a  rough  idea.” 

****’»•***• 

644  “Did  Mr.  Koch  and  Mr.  Ward  discuss  with  you 
or  correspond  with  you  at  this  time,  any  plan  to  put 

Thorer  &  Hollender  stock  in  trust?  “A.  No,  sir. 

“Q.  I  am  speaking  now  of  January,  1939.  “A.  At  no 
time. 

“Q.  How  about  with  Althor?  Did  you  ever 

645  hear  any  discussion?  Was  there  any  discussion  car¬ 
ried  on  with  you  about  such  a  plan,  carrying  the 

stock  of  Althor  in  trust?  “A.  No,  sir.” 

*•****•#*• 

646  “Q.  I  will  show  you  now,  Mr.  Percus,  a  letter 
dated  April  18,  1941,  Exhibit  DJ-W412,  and  I  call 

your  particular  attention  to  paragraph  4  of  the  first  page, 
the  letter  being  from  Mr.  Ward  to  Mr.  Koch  (handing  to 
witness.  “A.  (After  examining)  Yes,  sir.” 

Mr.  Berger:  That,  Your  Honor,  is  the  letter  you  read 
earlier,  the  so-called  tax  reimbursement. 
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“Q.  Do  you  recall  the  discussion  which  is  mentioned  in 
the  fourth  paragraph  there?  “A.  There  was  no  such 
discussion. 

“Q.  Did  you  make  out  the  computation  which  Mr.  Ward 
refers  to  in  the  following  sentence : 

“  ‘Mr.  Percus  made  out  the  returns  for  Fred,  Paul, 
Ernest  and  Mahler,  and  will  therefore  compute  what  this 
excess  tax  amount  is.’ 

“Mr.  Berger:  You  are  referring  to  the  computa- 

647  tion  of  the  excess  amount? 

“Q.  (Continuing)  I  say,  did  you  make  out  the 
computation  referred  to  in  that  sentence?  “A.  I  person¬ 
ally  did  not. 

“Q.  Well,  did  your  company?  “A.  Yes.” 

Mr.  Berger:  Page  163:  (Reading) 

“Q.  Do  you  have  a  copy  of  that  computation?  “A.  No, 
sir. 

“Q.  Does  your  company?  “A.  No,  sir. 

“Q.  Do  you  recall  the  figures  for  it?  “A.  I  do  not. 

“Q.  Do  you  know  whether  such  figures  are  available 
now?  “A.  No,  thev  are  not. 

“Q.  What  was  done  with  them?  “A.  They  were  evi¬ 
dently  discarded  when  it  was  found  that  there  was  no  basis 
for  making  these  computations. 

“Q.  Let  us  go  on:  ‘Jimmy  is  to  compute  his  and  give 
the  information  to  Mr.  Percus’.  Do  you  know  who  the 
‘Jimmy’  referred  to  there  is?  “A.  Evidently  Stevenson. 

“Q.  Did  you  receive  a  computation  from  Mr. 

648  Stevenson?  “A.  I  did  not. 

“Q.  ‘The  same  is  true’,  says  Mr.  Ward,  ‘from  Mr. 
Klein  and  from  me.’  Did  you  receive  a  computation  from 
Mr.  Klein?  “A.  No. 

“Q.  From  Mr.  Ward?  “A.  No — from  Mr.  Ward,  yes. 

“Q.  And  then  he  requests  Mr.  Koch  to  make  the  same 
computation  and  furnish  this  information  confidentially  to 
Mr.  Percus.  Has  that  been  done?  “A.  Yes. 
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“Q.  Do  yon  recall  when  the  computations  were  dis¬ 
carded,  that  is,  when  this  matter  was  abandoned?  This  is 
dated  April  18,  1941.  “A.  To  the  best  of  my  recollection 
the  computations  must  have  been  discarded  when  my 
brother,  George  Percus,  who  is  also  my  partner,  returned 
from  the  Armed  Services  sometime  in  1946,  and  we  went 
through  our  files  and  discarded  such  matters  as  we  had  no 
further  use  for. 

“Q.  Is  that  your  correspondence  files?  “A.  No,  just 
the  computations  and  certain  papers  with  reference  to 
clients  which  we  no  longer  had  or  old  matters. 

649  “Q.  Did  you  understand  why  these  computations 
were  being  made?  ‘‘A.  I  was  given  no  explanation. 

“Q.  Did  anyone  explain  why  it  was  abandoned?  “A.  Yes. 

“Q.  What  was  that  explanation,  and  wrho  gave  it  to  you? 
“A.  Yes.  After  George  Percus  returned  and  we  found 
these  computations,  I  discussed  them  with  Paul  Vort  and 
he  said  he  had  never  heard  of  any  such  arrangement. 

“I  also  had  occasion  to  talk  to  Mr.  Mahler  and  he  gave 
me  what  was  in  effect  the  same  statement.” 

Mr.  Berger:  Page  165:  (Reading) 

“Q.  Well,  did  you  ever  show  the  computations  which 
your  firm  made,  to  the  persons  whose  taxes  were  con¬ 
cerned?  “A.  I  did  not. 

“Q.  For  example,  did  Mr.  Mahler  see  what  his  compu¬ 
tation  was?  “A.  No,  sir. 

“Q.  Did  Mr.  Ernest  Nauen?  “A.  No,  sir. 

“Q.  Mr.  Paul  Vort?  “A.  No,  sir. 

650  “Q.  Mr.  Fred  Basch?  “A.  No,  sir,  I  did  not 
show’  these  computations  to  anyone.” 

Mr.  Berger :  On  page  198,  reference  being  made  to  Ex¬ 
hibit  DJ-P43,  discussed  on  page  197 :  (Reading) 

“Q.  Were  these  amounts  which  are  listed  opposite  the 
various  employees,  that  is,  Paul  Vortrefflich,  Fred  Basch, 
Curt  Mahler  and  Ernest  Nauen  loans  payable?  “A.  Well, 
the  caption  reads  ‘Sundry  Loans  and  Bonuses  Payable,’  so 
that  it  vmuld  seem  to  me  that  the  element  of  the  percentage 
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of  remuneration  is  contained  in  these  items,  either  in  part 
or  in  full. 

‘  ‘  Q.  Can  you  tell  me  how  these  accounts  appeared  on  the 
books  and  what  they  were  comprised  of,  that  is,  the  ac¬ 
counts  of  the  individuals  which  are  listed  here?  “A.  My 
recollection  is  that  there  was  an  account  for  each  officer  who 
was  entitled  to  remuneration  based  on  a  percentage  of 
profits,  and  that  these  items  represent  either  wholly  or 
partially  the  percentage  of  profits  payable — the  amount  of 
the  percentage  of  profits  payable  for  the  year  193S. 

“Mr.  Berger:  The  question,  Mr.  Percus,  I  think  is,  can 
it  represent  solely  the  percentage  of  profits?  Isn’t  your 
statement  that  it  represents  partially  the  more  accurate 
one? 

651  “The  Witness:  It  is,  it  is,  after  referring  to  a 
schedule  which  is  here  presented  to  me. 

“Mr.  Berger:  Refreshing  your  recollection. 

“The  Witness:  Yes. 

“Q.  All  I  want  to  know,  Mr.  Percus,  is  do  these  figures 
represent  what  was  payable  to  these  gentlemen  as  of  Janu¬ 
ary  31,  1939,  on  the  books  of  Herman  Basch  &  Company? 
“A.  Yes,  sir,  they  do.” 

•  ••*#••••• 

655  “Cross-Examination 

By  Mr.  Berger” 

Mr.  Berger:  (Reading) 

“Q.  Is  the  relation  of  certified  public  accountant  and  his 
client  such  that  he  is  required  by  his  profession  to  keep 
communications  from  his  client  confidential?  “A.  That  is 
my  understanding. 

“Q.  Has  it  been  your  habit  to  communicate  to  other 
people,  strangers  to  your  client,  the  personal  affiairs  of 
your  client?  “A.  It  has  not. 

656  “Q.  Were  you  ever  asked  by  the  shareholders  or 
the  officers  and  directors  of  Thorer  &  Hollender  to 

consult  with  Fred  Basch,  Vort  or  Ernest  Nauen  respect¬ 
ing  the  affairs  of  Thorer  &  Hollender.  “A.  No,  sir. 
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“Q.  Did  Paul  Hollander  ever  ask  you  to  consult  with 
Vort,  Pred  Basch  and  Ernest  Nauen  about  his  stockhold¬ 
ings  in  Thorer  &  Hollender?  “A.  No. 

“Q.  I  believe  you  testified  that  you  are  familiar  with  the 
books  of  Thorer  &  Hollender,  is  that  right?  “A.  Yes. 

“Q.  Were  you  familiar  with  the  stockholdings  of  Thorer 
&  Hollender?  “A.  Yes. 

“Q.  Did  Vort,  Fred  Basch  or  Ernest  Nauen  ever  own 
any  stock  in  Thorer  &  Hollender?  “A.  No. 

“Q.  Did  they  hold  any  interest  of  any  kind  in  Thorer 
&  Hollender?  “A.  No. 

“Q.  Did  they  ever  make  substantial  loans  to  Thorer  & 
Hollender?  “A.  Personally  no. 

“Q.  As  far  as  you  know  did  Hollender  ever  sug- 

657  gest  the  sale  of  Thorer  &  Hollender  stock  to  Vort 
and  Fred  Basch?  “A.  Not  to  me. 

“Q.  Did  you  know  personally  whether  Vort  and  Fred 
Basch  ever  tried  to  get  stock  of  Thorer  &  Hollender?  “A. 
They  never  mentioned  any  such  proposal  to  me. 

“Q.  Did  you  ever  confide  in  Vort,  Fred  Basch  or  Ernest 
Nauen  any  of  the  information  you  acquired  in  your  pro¬ 
fessional  capacity  with  Thorer  &  Hollender?  “A.  No. 

“Q.  Did  you  ever  solicit  their  advice  about  Thorer  & 
Hollender  or  any  of  its  affairs?  “ A .  No,  sir. 

“Q.  I  believe  you  testified — and  correct  me  if  I  am  mis¬ 
taken — that  from  time  to  time  you  met  Paul  Hollender  and 
Herbert  Schoenburg  when  they  came  to  this  country?  “A. 
Yes. 

“Q.  Did  you  ever  have  any  opportunity  to  learn  of  the 
relations  of  Paul  Hollender  and  Herbert  Schoenburg  -with 
Paul  Vort  and  Fred  Basch?  “A.  Generally  I  believe  they 
weren’t  very  friendly.” 

658  Mr.  Berger :  I  want  to  show,  without  reading  into 
the  record,  that  Mr.  Percus  was  doing  the  auditing  for 

Thorer  &  Hollender  and  for  Herman  Basch  &  Company  for 
many  years. 


298 


Mr.  Falloon:  We  are  perfectly  willing  to  say  that  is  what 
it  says  in  this  deposition,  yes. 

Mr.  Berger :  All  right ;  that  is  all. 

On  page  291  the  interrogation  was  with  respect  to  the 
repurchase  option — still  cross-examination :  (Reading) 

“Q.  Do  you  recall  whether  Vort  expressed  any  views 
respecting  the  possible  exercise  of  the  option  to  you?  “A. 
Yes,  I  do. 

“Q.  What  were  those  views?  “A.  His  views  were  that 
the  Germans  would  never  come  back.” 

Mr.  Berger:  Page  292:  (Reading) 

“Q.  Did  Vort,  Fred  Basch  or  Ernest  Nauen  ever  say  or 
do  anything  after  the  Trenton  sale  which  led  you  to  be¬ 
lieve  that  they  were  holding  the  shares  for  the  former  Ger¬ 
man  owners?  “A.  No. 

“Q.  Did  they  conduct  themselves  as  if  they  were 

659  the  actual,  beneficial  owners?  “A.  Definitely. 

“Q.  Did  you  so  regard  them?  “A.  Yes. 

#•*#*••••• 

“Now  I  believe  you  testified  that  you  learned  of  the  can¬ 
cellation  of  the  German-held  repurchase  option,  which  took 
place  in  December  of  1940,  after  the  event.  “A.  Yes. 

“Q.  After  that  cancellation  did  Vort,  Fred  Basch  or 
Ernest  Nauen  say  or  do  anything  which  led  you  to  believe 
that  that  was  a  phoney  cancellation?  “A.  No,  sir.” 

Mr.  Berger:  At  the  bottom  of  page  294:  (Reading) 

“Q.  Did  Schoenburg  or  anyone  else  ever  advise  you, 
after  the  Trenton  sale,  or  prior  thereto,  that  the  purpose  of 
the  sale  was  to  defeat  a  seizure  by  the  Alien  Property  Cus¬ 
todian?  “A.  Never. 

Mr.  Berger :  Page  296 :  (Reading) 

“Q.  Did  you  testify  that  DJ-P-3-A  accompanied  Exhibit 
DJ-P-3,  the  letter  of  November  20th,  1936?  “A.  I  believe 
I  did. 

660  “Q.  Is  it  fair  to  state,  therefore,  that  you  had 
attempted  to  estimate  the  net  income  for  1936  on  or 

about  November  20th  of  1936?  “A.  Yes. 
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“Q.  Was  that  an  extremely  difficult  task  with  a  corpora¬ 
tion  like  Herman  Basch  &  Company,  given  all  the  data  that 
you  had  collected  by  the  middle  of  November?  “A.  No, 
sir,  it  was  not. 

“Q.  Is  that  regarded  as  an  extraordinary  or  improper 
thing  to  do  in  like  corporations?  “A.  No,  it  isn’t  where 
inventories  are  not  a  factor. 

“Q.  And  aren’t  inventories  a  factor  or  were  they  a  fac¬ 
tor  in  the  business  of  Herman  Basch  &  Company?  “A. 
They  were  not.” 

661  “  Q.  I  show  you  Exhibit  D J-P54  which  purports  to 
be  a  notation  of  a  conference  respecting  Basch  & 

Company  on  12/14/38,  where  in  Item  2  it  states : 

“  ‘Extra  bonus  of  $2,000  each  for  1938  for  Paul  and  Fred 
in  November.’ 

“First,  let  me  ask  you  this:  Do  you  believe  this  is  a 
contemporary  notation,  namely,  of  December  14,  1938? 
“A.  Yes. 

“Q.  Second,  what  do  you  now  recollect,  as  you  say,  for 
Paul  and  Fred  for  November?  “A.  I  don’t  have  a  distinct 
recollection  but  it  would  seem  from  this  notation  that  a 
bonus  had  been  agreed  upon  in  November  and  that  I 
thought  it  should  be  ratified  by  the  board.” 

662  Mr.  Berger:  Page  301:  (Reading) 

“Q.  Do  you  recall  whether  or  not  this  cash  bonus 
of  $3,000  to  each  of  the  said  gentlemen  was  not  in  fact 
an  adjustment  of  their  1937  bonus,  namely,  adjusted  from 
$4,000  to  $7,000  by  the  inclusion  of  these  $3,000?  “A.  The 
fact  that  it  was  credited  during  the  year  leads  me  to  believe 
that  it  was  that. 

“Q.  I  show  you  Exhibit  DJ-P15-A,  a  telegram  to  Hol- 
lender  under  date  of  December  6,  1938,  from  Ward. 

“Am  I  right  in  concluding  that  that  appears  to  be  an  esti¬ 
mate  of  the  gross  profit  for  the  year  1938,  plus  an  estimate 
of  various  bonuses  and  the  like  for  the  year  1938?  “A.  It 


300 


appears  to  me  to  be  an  estimate  of  the  net  profit  for  the 
year  1938  before  deducting  various  items  which  are  esti¬ 
mated  in  the  cable. 

“Q.  Will  you  say  that  this  represents  the  practice  that 
had  been  followed  for  the  year  1936  as  reflected  in  DJ-P- 
3  A,  namely,  an  estimate  (indicating)?  “A.  So  it  seems. 
“Q.  You  will  note  that  the  telegram  starts  with  an  esti¬ 
mated  profit  of  240,  which  I  believe  you  testified  was 

663  meant  to  be  $240,000;  is  that  right?  “A.  I  don’t  re¬ 
call. 

“Q.  Well,  what  is  a  profit  of  240?  How  would  you  un¬ 
derstand  that  today?  “A.  Oh,  I  beg  your  pardon;  I 
thought  vou  meant  I  testified  it  was  240. 

“Q.  $240,000  is  actually  what  you  testified.  “A.  Yes, 
that  the  telegram  meant  $240,000,  yes. 

“Q.  Then  you  note  in  the  second  line  there  are  certain 
suggested  deductions,  among  them  ‘Executives  profit 
thirty-eight’ — I  take  it  that  would  be  $38,000?  “A.  So  it 
seems. 

“Q.  And  is  the  executives  profit  the  so-called  percentage 
bonus?  “A.  Yes.” 

664  “Q.  Would  you  conclude,  therefore,  that  the  item 
in  line  3  of  Exhibit  DJ-P15-A,  namely,  ‘Employees 

and  Trade  Christmas  twelve’  could  not  include  the  three 
executives?  “A.  Yes. 

“Q.  You  will  observe  in  the  sixth  line  the  telegram  says 
that  after  certain  deductions:  ‘Leaves  profit  eighty- three’ 
— meaning  presumably  $83,000;  is  that  right,  Mr.  Percus? 
“A.  So  I  would  say. 

“Q.  Resuming  the  quote:  ‘Before  legal  expenses  cash 
bonuses’.  Would  you  conclude,  Mr.  Percus,  that  there 
would  be  $83,000  before  deducting  the  so-called  special 
bonuses  to  the  three  executives  and  the  legal  expenses? 
“A.  Yes,  I  would. 
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“Q.  I  show  you  Exhibit  DJ-P19,  being  a  cable  to  IIol- 
lender  from  Ward,  under  date  of  December  15,  1938.  The 
sixth  line  of  it  states:  ‘Gain  eighty-three’ — meaning 
$83,000 — ‘will  be  reduced  to  about  sixty  after  cash  bonuses 
legal  fees’ — 

“Mr.  Berger:  I  ask  you  to  mark  as  Exhibit  PL-P1 
G65  what  purports  to  be  a  copy  of  minutes  of  a  special 
meeting  of  the  Board  of  Directors  of  Herman  Basch 
&  Co.  held  December  27,  1938 — not  a  complete  copy  but  a 
copy  of  the  first  page  and  a  portion  of  the  second  page. 

“Q.  Will  you  look  at  those  minutes  and  tell  me  whether 
you  have  had  a  chance  to  compare  them  with  the  minutes 
kept  by  Herman  Basch  &  Company?  “A.  Yes,  I  have. 

“Q.  Are  they  a  true  and  accurate  copy  of  said  minutes? 
“A.  They  are  a  true  and  accurate  copy. 

“Q.  So  far  as  they  go?  “A.  Of  the  minutes  as  far  as 
they  go,  yes. 

“Q.  I  call  your  attention  to  the  last  sentence  on  the  first 
page,  namely:  ‘Mr.  Vortrefflich,  Treasurer,  and  Mr.  Per- 
cus,  Accountant  for  the  company,  presented  figures  from 
which  it  appeared  that  the  company  had,  after  providing 
for  taxes,  expenses,  bonuses  and  appropriate  reserves,  esti¬ 
mated  surplus  profits  of  about  $60,000  available  for  divi¬ 
dends.’ 

“And  to  refresh  your  recollection,  before  asking  you  to 
answer,  I  want  to  show  you  one  more  item,  namely,  Exhibit 
DJ-P17,  page  6,  part  of  a  report  prepared  by  yourself  to 
the  Board  of  Directors  of  Herman  Basch  & 
666  Company,  in  the  middle  of  which  page  it  is  stated : 

“  ‘Cash  bonus  credited  at  end  of  year  $7,500, 
$7,500  and  $6,000,’ 

to  Messrs.  Vort,  Fred  Basch  and  Ernest  Fauen,  respec¬ 
tively,  for  a  total  of  $21,000;  and  I  ask  you  from  these 
various  materials  that  I  have  shown  you,  is  it  reasonable 
to  conclude  that  the  bonuses  in  the  said  amount  of  $7,500, 
$7,500  and  $6,000,  or  a  total  of  $21,000,  were  determined 
on  or  before  December  28,  1938?  “A.  It  is. 
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appears  to  me  to  be  an  estimate  of  the  net  profit  for  the 
year  193S  before  deducting  various  items  which  are  esti¬ 
mated  in  the  cable. 

“Q.  Will  you  say  that  this  represents  the  practice  that 
had  been  followed  for  the  year  1936  as  reflected  in  DJ-P- 
3A,  namely,  an  estimate  (indicating)?  “A.  So  it  seems. 
“Q.  You  will  note  that  the  telegram  starts  with  an  esti¬ 
mated  profit  of  240,  which  I  believe  you  testified  was 

663  meant  to  be  $240,000;  is  that  right?  “A.  I  don’t  re¬ 
call. 

“Q.  Well,  what  is  a  profit  of  240?  How  would  you  un¬ 
derstand  that  today?  “A.  Oh,  I  beg  your  pardon;  I 
thought  vou  meant  I  testified  it  was  240. 

“Q.  $240,000  is  actually  what  you  testified.  “A.  Yes, 
that  the  telegram  meant  $240,000,  yes. 

“Q.  Then  you  note  in  the  second  line  there  are  certain 
suggested  deductions,  among  them  ‘Executives  profit 
thirty-eight’ — I  take  it  that  would  be  $3S,000?  “A.  So  it 
seems. 

“Q.  And  is  the  executives  profit  the  so-called  percentage 
bonus?  “A.  Yes.” 

•  ••#•••••• 

664  “Q.  Would  you  conclude,  therefore,  that  the  item 
in  line  3  of  Exhibit  DJ-P15-A,  namely,  ‘Employees 

and  Trade  Christmas  twelve’  could  not  include  the  three 
executives?  “A.  Yes. 

“Q.  You  will  observe  in  the  sixth  line  the  telegram  says 
that  after  certain  deductions:  ‘Leaves  profit  eighty-three’ 
— meaning  presumably  $83,000;  is  that  right,  Mr.  Percus? 
“A.  So  I  would  say. 

“Q.  Resuming  the  quote:  ‘Before  legal  expenses  cash 
bonuses’.  Would  you  conclude,  Mr.  Percus,  that  there 
would  be  $S3,000  before  deducting  the  so-called  special 
bonuses  to  the  three  executives  and  the  legal  expenses? 
“A.  Yes,  I  would. 
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“Q.  I  show  you  Exhibit  DJ-P19,  being  a  cable  to  Hol- 
lender  from  Ward,  under  date  of  December  15,  1938.  The 
sixth  line  of  it  states:  ‘Gain  eighty-three’ — meaning 
$$3,000 — ‘will  be  reduced  to  about  sixty  after  cash  bonuses 
legal  fees’ — 

“Mr.  Berger:  I  ask  you  to  mark  as  Exhibit  PL-P1 

665  what  purports  to  be  a  copy  of  minutes  of  a  special 
meeting  of  the  Board  of  Directors  of  Herman  Basch 

&  Co.  held  December  27,  1938 — not  a  complete  copy  but  a 
copy  of  the  first  page  and  a  portion  of  the  second  page. 

“Q.  Will  you  look  at  those  minutes  and  tell  me  whether 
you  have  had  a  chance  to  compare  them  with  the  minutes 
kept  by  Herman  Basch  &  Company?  “A.  Yes,  I  have. 

“Q.  Are  they  a  true  and  accurate  copy  of  said  minutes? 
“A.  They  are  a  true  and  accurate  copy. 

“Q.  So  far  as  they  go?  “A.  Of  the  minutes  as  far  as 
they  go,  yes. 

“Q.  I  call  your  attention  to  the  last  sentence  on  the  first 
page,  namely:  ‘Mr.  Vortrefflich,  Treasurer,  and  Mr.  Per- 
cus,  Accountant  for  the  company,  presented  figures  from 
which  it  appeared  that  the  company  had,  after  providing 
for  taxes,  expenses,  bonuses  and  appropriate  reserves,  esti¬ 
mated  surplus  profits  of  about  $60,000  available  for  divi¬ 
dends.’ 

“And  to  refresh  your  recollection,  before  asking  you  to 
answer,  I  want  to  show  you  one  more  item,  namely,  Exhibit 
DJ-P17,  page  6,  part  of  a  report  prepared  by  yourself  to 
the  Board  of  Directors  of  Herman  Basch  & 

666  Company,  in  the  middle  of  which  page  it  is  stated : 

“‘Cash  bonus  credited  at  end  of  year  $7,500, 
$7,500  and  $6,000,’ 

to  Messrs.  Vort,  Fred  Basch  and  Ernest  Nauen,  respec¬ 
tively,  for  a  total  of  $21,000;  and  I  ask  you  from  these 
various  materials  that  I  have  shown  you,  is  it  reasonable 
to  conclude  that  the  bonuses  in  the  said  amount  of  $7,500, 
$7,500  and  $6,000,  or  a  total  of  $21,000,  were  determined 
on  or  before  December  28,  1938?  “A.  It  is. 
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“Q.  Had  you  heard  anything  of  the  sale  which  was  sub¬ 
sequently  consummated  at  Trenton  in  February  of  1939, 
prior  to  January  1  of  1939?  “A.  Not  to  my  recollection.” 

•  ••*•••••• 

669  “Q.  I  show  you  Exhibit  PL-W2,  a  letter  bearing 
vour  signature,  addressed  to  L.  E.  Rubin  of  the 

670  Alien  Property  Custodian’s  Office  under  date  of 
January  30, 1943,  and  ask  you  whether  you  wrote  the 

original  of  that  letter  (handing  to  witness)?  “A.  Yes, 
sir,  T  did. 

“Q.  Did  you  ever  receive  replies  from  Mr.  Rubin  to 
either  of  these  letters?  “A.  No,  I  did  not.” 

The  Court:  I  can’t  tell  anything  about  that  unless  I  see 
that  letter. 

Mr.  Berger:  Excuse  me. 

(Counsel  hands  exhibit  to  the  Court.) 

The  Court :  That  memorandum  simply  states  matters 
which  have  already  been  testified  to. 

Mr.  Berger:  Yes,  sir.  Your  Honor,  Mr.  Markham  said 
he  wanted  something  for  the  record,  and  this  describes  the 
sale  that  was  contemplated  in  1943  and  the  reasons  for  the 
sale. 

The  Court :  Very  well. 

Mr.  Berger:  At  the  bottom  of  page  30S:  (Reading) 

“Q.  Had  Mr.  Cowen  informed  you  whether  or  not  the 
Alien  Property  Custodian  desired  that  there  should  be  a 
shift  of  shares  from  the  investment  group  to  the  so-called 
management  group  in  order  to  avert  a  vesting  of  the 
shares?  “A.  Yes,  he  did. 

671  “Q.  IVas  it  your  understanding  that  the  purpose 
of  the  memorandum  you  were  preparing  was  to  show 

compliance  with  the  Office  of  Alien  Property  so  as  to  avoid 
such  a  vesting?  “A.  That  was  my  feeling.” 
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672  “Q.  I  want  to  ask  you  one  thing:  Was  this  letter 

prepared  because  of  the  advice  that  you  had  had  to 
that  effect  from  Mr.  Cowen?  “A.  Yes.” 

********** 

674  “Q.  I  direct  your  attention  to  Exhibits  PL-P-2-A, 
2-B  and  2-C,  being  the  analysis  of  the  open  account 

with  Vort,  Ernest  Nauen  and  Fred  Basch;  you  will  observe 
that  the  first  entry  is  in  the  year  1933  and  that  the  entries 
run  through  1948. 

“Is  it  correct  to  conclude  that  moneys  had  been  left  on 
deposit  by  those  gentlemen  with  the  company  from  1933 
and  onward?  “A.  It  is  correct  with  the  exception  of  the 
case  of  Ernest  Nauen  -when  the  period  involved  is  from  the 
year  1936.” 

•  ••*•••••• 

“Mr.  Berger:  I  ask  that  a  letter  addressed  by  A.  M. 
Pcrcus  to  Harold  Ickes,  under  date  of  November 

675  21,  1938,  be  marked  as  Exhibit  PL-P3-A. 

“And  I  ask  that  a  letter  dated  November  28,  1938 
from  W.  H.  McCrillis  to  A.  M.  Percus  be  marked  as  Ex¬ 
hibit  PL-P3-B. 

“And  that  a  letter  from  W.  T.  Heffelfinger  to  Mr.  A.  M. 
Percus,  under  date  of  December  21,  1938,  be  marked  as 
Exhibit  PL-P3-C. 

“Q.  Can  you  identify  the  A.  M.  Percus  there  mentioned, 
Mr.  Percus?  “A.  Yes,  I  can. 

“Q.  Who  is  he?  “A.  He  is  a  brother  of  mine  who  is  an 
attorney  at  law. 

“Q.  Do  you  know  hovr  these  letters  came  to  be  written? 
“A.  Yes,  I  do. 

“Q.  Will  you  please  state  for  the  record  the  circum¬ 
stances  under  which  they  were  written?  “A.  Yes.  Paul 
Vort  had,  around  that  time,  in  1938,  discussed  with  me  the 
problem  raised  by  the  demands  of  the  erstwhile  owners  of 
the  corporation  for  dividends  to  be  remitted  to  them 
abroad.  Because  of  the  fact  that  their  corporation  dealt 
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almost  wholly  with  Jewish  customers  and  the  problem  of 
the  boycott  by  a  private  agency  becoming  a  rather 

676  severe  one,  he  thought  that  it  might  help  if  the  at¬ 
tention  of  officials  of  our  Government  was  called  to 

the  fact  that  while  Americans,  American  citizens,  corpora¬ 
tions  are  compelled  to  remit  funds  in  the  form  of  dividends 
to  Germany,  that  country  does  not  permit  remission  of 
funds  to  the  United  States. 

“Mr.  Vort  at  that  time  thought  that  it  would  be  only  fair 
that  retaliatory  measures  be  adopted — he  thought  that  re¬ 
taliatory  measures  should  be  adopted  by  our  country.” 

##*##*##** 

677  “I,  upon  his  request,  spoke  to  A.  M.  Percus,  and 
asked  him  whether  he  would  be  good  enough  to  write 

a  letter  to  a  high  official  in  our  Government,  calling  atten¬ 
tion  to  this  unfair  practice,  and  he  said  he  would,  and  did.” 

Redirect  Examination 

By  Mr.  Wieferich 

**##*•*••• 

678  “Q.  And  how  about  the  cash  bonuses?  When  were 
they  figured  as  distinguished  from  the  percentage 

bonuses?  “A.  They  would  be  determined  prior  to  the 
close  of  the  year. 

***#••#*** 

679  “Q.  In  December  of  the  year,  that  is,  the  last 
month  of  the  vear,  did  vou  make  an  estimate  of  the 

percentage  bonuses?  “A.  Are  you  referring  to  any  spe¬ 
cific  year,  Mr.  Wieferich? 

“Q.  Well,  as  to  your  practice  first — what  was  your  prac¬ 
tice?  “A.  I  think  that  is  likelv. 

“Q.  And  based  on  that  estimate  did  you  then  make  an 
estimate  of  the  dividends  that  you  could  declare,  and  de¬ 
clare  them  in  December  of  that  year?  “A.  That  is  also 
possible. 
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“Q.  Well,  I  say,  is  that  your  practice?  “A.  I  believe 
so.” 

Mr.  Berger:  Mr.  Berger,  on  page  331,  referring  to  ex¬ 
hibits  introduced  by  defendants  with  respect  to  1936  and 
1938  estimates,  asked  this  question:  (Reading) 

“Mr.  Berger:  Does  this  suggest  to  you  that  there  was  a 
practice  of  making  such  estimates? 

“The  Witness:  I  don’t  offhand  recall  the  exhibit  but  I 
think  I  can  safely  say  that  there  was  such  a  practice.” 
**###*#••• 

681  “Q.  Well,  for  example,  let  us  take  a  specific  fig¬ 
ure  which  I  want  to  identify.  Let  us  take  Exhibit 

PL-P2-D  and  PL-P2-A,  both  referring  to  Paul  Vort. 

“On  PL^P2-D,  which  is  the  salary  account,  take  the  year 
1939,  or  let  us  take  1938.  The  salary  is  listed  as  $8,400; 
profit  sharing  at  $7,843. 

“Now,  is  that  the  percentage  bonus,  the  latter  figure? 
“A.  It  is. 

“Q.  And  the  bonus  is  listed  at  $7,500.  That,  I  take  it, 
is  what  we  have  been  calling  the  cash  bonus  or  special 
bonus,  is  that  right?  “A..  Yes.  That  is  the  figure  after 
giving  effect  to  the  notation  at  the  bottom. 

******•••• 

682  “Q.  But  the  profit  sharing,  the  next  figure  on 
PL-P2-D,  apparently  the  same  figure  appears  in  the 

open  accounts  under  the  column  ‘percentage  remuneration.’ 
“A.  That  is  correct. 

“Q.  Does  that  mean  that  that  was  paid  into  that  open 
account?  “A.  It  means  that  that  was  accrued  as  of  the 
end  of  the  year  and  set  up  as  a  liability  to  Mr.  Vort,  in  the 
liability  account  which  you  show  here  as  PL-P2-A. 

•  ••••••••• 

685  Recross  Examination  by  Mr.  Berger 

****•••••• 
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6S7  *  *  *  I  request  that  I  may  be  permitted  now  to 

turn  to  the  deposition  of  Mr.  Mahler,  a  deposition 
taken  by  the  Government. 

The  Court:  Very  well. 

Deposition  of  Curt  Mahler. 

Mr.  Berger:  Reading  from  the  direct  examination,  by 
counsel  for  the  defendant,  on  page  33:  (Reading) 

“Q.  Now,  would  you  elaborate  somewhat  on  your  state¬ 
ment  that  this  led  to  changes  in  the  officers  and  directors  in 
Herman  Basch  &  Company,  and  eventually  to  a  change  in 
the  ownership  of  Herman  Basch  &  Company?  “A.  I  do 
not  recollect  the  particular  changes  which  were  made  in 
the  Board  of  Directors,  but  I  know  that  some  more  Amer¬ 
icans  were  made  officers  and  directors.  Amongst  those  were 
Fred  Basch,  Paul  Vortrefflich,  as  far  as  I  remember.  In 
regard  to  the  holdings  of  stock  we  certainly  felt  that  severe 
changes  ought  to  be  made  for  there  was  no  reaction,  favor¬ 
able  reaction,  from  the  other  side  until  November,  1939 
when  the  most — 

“Q.  Wait —  “A.  1938,  excuse  me — until  1938,  when  the 
most  outrageous  things  happened  in  Germany.  At  that 
time  Paul  Vortrefflich  and  Fred  were  desperate.  They 
were  even  thinking  of  running  away  from  Herman 
688  Basch  &  Company  and  starting  in  business  for  them¬ 
selves.  The  trade  would  have  given  them  any 
amount  of  money  they  needed  to  start  their  own  business. 
However,  they  were  bound  by  contracts,  and  they  -were 
listening  to  all  kinds  of  propositions  in  order  to  American¬ 
ize  the  firm.  All  this  led  to  the  Trenton  agreement. 
*#**•••••• 

690  “Q.  Well,  now,  carrying  on  the  picture  from  1942 

on,  did  there  come  a  time  when  you  acquired  a  sec¬ 
ond  block  of  shares  in  Herman  Basch  &  Company,  and  can 
you  describe  the  circumstances  of  that  purchase,  if  any? 
“A.  There  were  some  investigations  made  by  the  Treas¬ 
ury  Department  and  by  the  Alien  Property  Custodian  in 
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regard  to  the  stockholders  in  the  affairs  of  Herman  Basch 
&  Company.  Mr.  Cowen,  Myron  Cowen,  who  represented 
Thorer  &  Hollender  originally  in  Washington,  he  must  have 
been  told  or  must  have  gotten  some  notice  that  there  was 
some  investigation  about  Herman  Basch  &  Company,  and 
then  he  took  over  the  representation  of  Herman  Basch  & 
Company  in  the  matter  of  the  investigation  by  the  Treas¬ 
ury  Department  or  by  the  Alien  Property  Custodian.  I 
don’t  know.  I  don’t  remember  exactly  what  time  it  was. 
I  was  never  present  as  far  as  I  recollect  at  any  of  the  nego¬ 
tiations  in  Washington.  But  I  was  kept  up  to  date  by  Air. 
Cowen,  by  Mr.  Ward. 

“And  sometime  in  1943  this  was  I  remember,  there  was 
a  suggestion  made  by  Mr.  Cowen  that  the  Washing- 

691  ton  authorities — I  don’t  know  if  it  was  the  Treasury 
Department  or  the  Alien  Property  Custodian — 

would  want  to  have  some  shares  sold  to  some  other  share¬ 
holders.  As  far  as  I  recollect,  Mr.  Ward,  Mr.  Koch,  and 
probably  Mr.  Stevenson  and  Mr. — 

“Mr.  Berger:  Lancaster. 

“The  Witness:  — Lancaster — were  the  ones  who  were 
supposed  to  sell  some  of  their  stock,  because  they  were 
under  the  suspicion  that  they  were  too  close  to  the  former 
German  owners. 

•****•*••# 

Mr.  Berger:  Page  75,  at  the  bottom  of  the  page,  where 
the  questioning  was  with  respect  to  a  certain  dividend  de¬ 
clared  by  Althor.  (Reading) 

“Q.  Well,  do  you  know  if  Althor  remitted  the  money 
directly  to  Germany  or  used  a  remitting  agent?  “A.  In 
general  they  remitted  the  money  directly.  I  have  a  recol¬ 
lection  that  at  some  time  the  money  was  paid  to  Thorer  & 
Hollender  and  remitted  to  Leipzig  on  the  request  of 

692  Mr.  Paul  Vort.  He  did  not  feel  like  remitting  any 
dividends  to  Germany  at  that  time  when  the  German 

Government  was  not  in  agreement  with  his  views. 
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“Q.  And  what  did  Thorer  &  Ilollender  do?  Did  they 
remit  the  money  to  Germany?  “A.  We  would  remit  the 
money  for  them.” 

*••**•*•** 

“Q.  Did  you  ever  hear  of  any  contemplated  sale  of  Her¬ 
man  Basch  &  Company  or  Althor  stock  to  Swedish 

693  parties?  “A.  Never.  This  letter  deals  with  Thorer 
&  Hollender,  Inc. ;  and  there  was  never  any  proposi¬ 
tion  in  regard  to  Sweden  as  far  as  Basch  is  concerned,  as 
far  as  I  can  recollect.” 

Mr.  Berger:  Page  141,  at  the  bottom  of  the  page:  (Read¬ 
ing) 

“Mr.  Berger:  Was  it  your  practice  when  you  received 
a  letter  from  Mr.  Hollender  to  discuss  that  with  Paul  Vort, 
Ernest  Nauen,  or  Fred  Basch? 

“The  Witness :  Not  matters  that  deal  with  Thorer  &  Hol¬ 
lender.  It  was  none  of  their  business.” 

Mr.  Berger:  Page  152,  reference  being  had  to  DJ-W175, 
a  letter  of  January  23,  1939,  from  George  Ward  to  Paul 
Ilollender,  which  quoted  a  cable  from  Mr.  Mahler  of  Janu¬ 
ary  19th  suggesting  a  new  division  of  the  shares  set  out  in 
the  record  here,  less  than  half  to  the  Crown  Princes  and  the 
rest  to  people  whom  you  could  really  trust.  (Reading) 
“Q.  I  read  you  now  ‘less  than  half  should  go  to 
Crown  Princes.’  Can  you  tell  me  who  the  Crown  Princes 
were?  Can  you  identify  those  parties?  “A.  This  was  a 
word  used  in  cables  to  identify  Paul  Vort  and  Fred  Basch. 
“Mr.  Berger:  Why  ‘Crown  Princes’? 

“Mr.  Wieferich:  Let  him  finish  his  answer. 

“Q.  Are  those  the  only  two  names  that  you  meant? 

694  “A.  It  might  also  include  to  a  certain  extent  the 
other  man  who  was  connected  with  them,  Ernest 

Nauen. 

“Mr.  Berger:  Whv  ‘Crown  Princes’? 

“The  Witness :  May  I  answer? 

“Mr.  Wieferich:  Certainly.  I  thought  vou  wanted  to 
finish  your  other  answer. 
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‘"The  Witness:  Crown  Princes — I  don’t  know  who  in¬ 
vented  the  word.  It  was  quite  typical  of  the  fact  that  these 
two  men  were  originally  the  only  two,  Paul  Vort  and  Fred 
Basch,  the  ones  who  were  left  when  Herman  Basch  was 
ready  to  retire  and  who,  of  course,  were  very  anxious  to 
get  hold  of  this  business  one  way  or  the  other,  although 
there  was  a  dispute  about  the  continuance  of  the  authority 
to  he  used  by  them,  Herman  Basch  &  Company,  in  the 
United  States.” 

“Mr.  Berger:  Let  the  record  show  that  Mr.  Mahler  cor¬ 
rected  “authority”,  and  said  “recipe”,  meaning  the  so- 
called  secret  formula.  (Reading) 

“Mr.  Berger:  That  was  in  ’32? 

“The  Witness:  That  was  a  very  big  issue  in  1932. 

“Mr.  Berger:  Have  you  finished? 

“The  Witness:  I  just  would  like  to  add  that  these  two 
men  were  quite  disappointed,  especially  after  Hitler  got 
into  power,  that  Thorer  acquired  the  entire  stock  of 
695  this  company  for  a  song.  They  certainly  would  have 
liked  to  be  the  ones  to  buy  that  stock  themselves.” 

Mr.  Berger:  Page  154,  where  the  reference  was  sitll  to 
DJ-W175:  (Reading) 

“Q.  Was  this  suggestion  that  less  than  half  should  go 
to  the  Crown  Princes  your  own  suggestion?  “A.  That  was 
a  suggestion  made  by  Mr.  Ward  and  myself.  It  was  a  view 
possibly  anybody  probably  can  understand.  I  personally 
was  not  in  favor  of  having  Paul  Vort  and  Basch  own  a 
majority  of  the  stock.” 

Mr.  Berger:  Page  155 — 

Mr.  Falloon :  I  think  the  last  question  on  page  154  should 
be  read  in  connection  with  that. 

Mr.  Berger:  At  the  request  of  the  Government  I  shall 
read  some  more  from  page  154,  into  the  record.  (Reading) 

“Q.  Is  that  half  that  you  speak  of  there  half  of  the 
shares  of  stock  of  Althor?  Is  that  a  fair  analysis  or  is  that 
what  you  had  in  mind?  “A.  I  believe  it  meant  that  less 
than  50  percent  of  the  stock  should  go  to  Mr.  Vort  and  Mr. 
Fred  Basch. 
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“Mr.  Berger:  You  mean  the  stock  of  Althor? 

‘  ‘  The  Witness :  Yes. 

“Q.  Can  you  tell  me  if  you  had  discussed  this  with 
Ernest  Xauen  at  all?  “A.  I  do  not  remember,  and  I  do 
not  believe  so.” 

Mr.  Berger:  Referring  to  the  quotation  from  D.T- 

696  W175,  at  the  bottom  of  page  155  and  at  the  top  of 
page  156:  (Reading) 

“Q.  ‘Less  than  half  should  go  to  Crown  Princes  rest  to 
the  people  here  whom  you  can  really  trust  stop.’  What  did 
you  mean  by  ‘the  people  here  whom  you  can  really  trust 
stop’?  "Who  did  you  have  in  mind  there?  “A.  I  think  there 
is  no  doubt  about  what  I  meant  The  correspondence  will 
bear  me  out  that  Paul  Vort  and  Fred  Basch  were  quite  ag¬ 
gressive,  and  they  were  very  t.ager  to  get  anything  they 
could  lay  their  hands  on. 

*•••••*••• 

“A.  I  could  never  propose  that  more  than  50  percent  of 
the  control  of  this  business  would  be  turned  over  to  these 
two  gentlemen. 

‘Air.  Berger:  Vort  and  Basch,  you  mean? 

697  “The  Witness:  And  Basch;  because  even  if  they 
had  contracts,  they  would  try  to  get  more.  It  would 

have  been  quite  dangerous  for  the  business,  in  my  humble 
opinion,  to  have  them  run  the  whole  show.” 

Mr.  Berger:  At  the  bottom  of  page  157,  still  reference  to 
DJ-W175  (Reading) 

“Q.  Further  on  you  say  ‘First  Group  has  about  $50,000.’ 
Can  you  explain  how  you  had  ascertained  that?  “A.  I 
must  have  been  speaking  to  the  so-called  Crown  Princes 
before  I  sailed  for  Europe. 

“Q.  Bid  you  discuss  with  them  in  what  form  they  had 
this  available?  “A.  I  do  not  remember,  but  according  to 
the  cable  they  must  have  had  this  available  in  liquid  form. 

“Q.  Did  one  have  forty-nine  and  one  one,  or  did  the  two 
have  twenty-five?  Did  you  know? 

“Mr.  Berger:  He  didn’t  look  in  their  bank  accounts. 
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“A.  I  don’t  know  details,  but  I  apparently  was  assured 
by  one  of  them  that  they  could  raise  approximately  $50,000. 

***#*•♦••• 

699  *  *  #  On  page  168,  reference  is  had  to  DJ-W182,  a 
letter  addressed  by  Mr.  Ward  to  Mr.  Hollender  and 
Mr.  Mahler:  (Reading) 

700  “Q.  Mr.  Ward  goes  on  to  state  here  in  the  para¬ 
graph  at  the  bottom  of  page  3 : 

“  ‘It  goes  without  saying  that  in  the  event  conditions 
materially  change  the  stock  would  ultimately  be  repur¬ 
chased.  In  the  meantime,  the  holders  of  the  stock  should  be 
permitted  to  receive  a  generous  return  on  their  invest¬ 
ment.’  Was  that  your  understanding?  “A.  I  think  this 
was  everybody’s  opinion  at  that  time.  This,  of  course, 
refers  to  the  shares  which  were  sold  on  an  option,  not  the 
shares  which  were  sold  later  on  outright  to  the  manage¬ 
ment. 

“Q.  What  conditions  were  being  talked  about  here,  do 
you  know?  Did  you  discuss  that  with  Mr.  Hollender?  In 
other  words,  where  he  says  ‘conditions  materially  change,’ 
did  you  know  what  it  means?  “A.  That  refers  to  the  boy¬ 
cott.  They  certainly,  when  they  made  this  sale,  hoped  that 
the  conditions  would  warrant  for  them  to  come  back,  while 
I  remember  very  clearly  Mr.  Vort  and  Basch  and  I  had 
already  very  grave  doubts  in  Trenton,  when  wTe  left  Tren¬ 
ton,  that  they  would  ever  be  able  to  come  back  for  many, 
many  years  at  least.” 

•  ••••••••• 

701  “Q.  Specifically,  did  you  have  any  knowledge  of 
a  plan  by  Mr.  Koch  which  involved  transfers  to  a 

corporation  in  Prince  Edward  Island  or  Bermuda?  “A.  I 
believe  I  never  read  the  entire  plan,  because  it  seemed  to 
me  so  farfetched. 

“Q.  All  I  want  is  the  extent  of  your  understanding  of 
the  plans,  Mr.  Mahler.  Was  it  shown  to  you  in  letter  form  ? 
Was  it  discussed  with  you  over  the  phone?  Do  you  recall 
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the  circumstances?  “A.  I  don’t  recall  the  circumstances, 
but  I  recall  hearing  about  them  and  disapproving  them. 

“Mr.  Berger:  Did  you  hear  about  these  plans  from  Paul 
Vort,  Ernest  Nauen,  or  Fred  Basch? 

“The  Witness:  They  had  nothing  to  do  with  this.” 

703  “Q.  Can  you  tell  me  the  date  on  which  the  deposit 

was  made  to  which  you  have  just  referred?  “A.  Ac¬ 
cording  to  our  ledger,  $99,500  was  deposited  for  account  of 
Thorer  &  Company  on  February  2S,  1939.  There  are  two 
other  amounts,  one  credited  to  Herman  Basch  &  Company 
on  May  25, 1939,  amounting  to  $695.06 ;  the  second  one  cred¬ 
ited  to  Thorer  &  Company  through  our  journal,  amounting 
to  $500.  If  you  will  add  up  the  seven  checks  you  will  find 
that  both  the  credits  and  the  payments  made  thereafter 
amount  to  $100,695.06.” 

•  •••••*••• 

705  “Q.  Do  you  recollect  whether  there  is  any  con¬ 

nection  between  the  $99,500  deposit  which  we  are 
discussing  now  and  the  $100,000  which  was  paid  for  Althor 
stock  at  Trenton  by  the  purchasers?  “A.  I  believe  that 
this  must  be  the  payment  for  the  Althor  shares,  but  I  have 
no  way  to  prove  it.” 

*•••••*••• 

70S  “Q.  Mr.  Mahler,  do  you  recall  any  discussion  be¬ 

tween  yourself  and  Mr.  Percus  or  any  correspond¬ 
ence  with  respect  to  reimbursing  yourself  for  taxes 
709  which  occurred  because  of  the  December  1940  divi¬ 
dend  of  $64,000  from  Herman  Basch  &  Company? 
“A.  I  have  a  slight  remembrance.  That  was  in  1940.  I  got 

a  verv  heavy  tax  bill  on  account  of  the  dividends  which  were 
«  * 

paid  in  December  1939. 

“Q.  So  that  we  can  tie  it  down  for  the  record,  the  divi¬ 
dends  I  had  in  mind  were  dividends  which  were  pa;d  from 
Althor  to  the  stockholders  of  Althor?  “A.  I  have  a  very 
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slight  remembrance  of  that,  but  I  couldn’t  say  exactly.  Yes, 
it  was  Althor. 

“Q.  Do  you  recall  any  discussion  between  yourself  and 
the  other  stockholders  of  Althor  with  respect  to  this  dec¬ 
laration  of  the  dividend?  “A.  Personally,  as  far  as  I  re¬ 
member,  I  was  against  paying  any  dividend  at  that  time. 
We  generally  paid  a  dividend  after  the  business  year  was 
closed. 

“Q.  After  the  dividend  was  paid  and  when  you  were  as¬ 
sessed  a  tax  or  when  you  came  up  to  the  tax  day,  which  I 
assume  was  March  15,  1940,  did  you  discuss  with  the  other 
stockholders  or  with  Mr.  Percus,  or  both,  the  possibility  of 
reimbursing  yourself  from  Herman  Basch  &  Company  for 
the  extra  taxes  which  you  had  to  pay  by  reason  of  the 
dividend?  “A.  I  have  a  slight  remembrance  of  that,  that 
I  was  complaining  that  I  had  to  pay  extra  high  taxes 
710  on  account  of  the  dividend  which  I  did  not  agree  be 
paid. 

“Q.  Do  you  have  any  recollection  as  to  what  the  out¬ 
come  of  this  was?  “A.  As  far  as  I  remember,  nothing 
came  out  of  it.” 

Mr.  Berger:  At  the  request  of  the  Government  I  read 
on  :  (Reading) 

“Q.  Do  you  recall  if  you  submitted  to  Mr.  Percus  any 
figures  as  to  what  your  extra  taxes  were  by  reason  of  the 
dividend?  “A.  I  don’t  remember,  but  Mr.  Percus  took 
care  of  my  tax  reports.  He  probably  was  the  one  who 
drew  my  attention  to  the  fact  how  hard  I  was  hit. 

“Q.  Do  you  know  if,  as  a  matter  of  fact,  you  were  re¬ 
imbursed  for  the  extra  taxes  which  you  paid  because  the 
dividend  was  declared  in  1939?  “A.  I  don’t  believe  so.  I 
think  I  would  remember.” 

Mr.  Berger:  On  page  370,  the  interrogation  still  was  di¬ 
rected  to  DJ-W412,  and  the  question  is  this:  (Reading) 

‘  ‘  Q.  Can  you  tell  me  this,  Mr.  Mahler :  Why  did  you  feel 
that  you  should  be  reimbursed  for  the  taxes  on  the  divi¬ 
dend?  That  is  the  part  I  am  not  clear  on.  “A.  As  it  is 
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mentioned  in  this  letter,  I  had  an  excess  tax  pav- 

711  ment,  and  I  apparently  was  complaining  to  Mr.  Per- 
cus  at  the  time  he  took  it  up  with  those  other  men. 

I  have  no  other  recollection  other  than  that  I  was  hurt  by 
the  fact  that  this  dividend  was  paid,  which  I  was  not  in 
favor  of.” 

*****•#••• 

Cross-Examination 
By  Mr.  Berger 
(Beading) 

“Q.  Are  you  familiar  with  the  litigation  that  was  brought 
against  Thorer  &  Company  in  1932  by  Herman  Basch? 
“A.  Yes,  sir. 

“Q.  Do  you  know  whether  or  not  that  suit  was  com¬ 
promised?  “A.  I  remember  that  this  suit  was  compromised. 
“Q.  Did  you  participate  in  the  negotiations  which  led  to 
the  compromise?  “A.  I  have  been  present  at  quite 

712  some  meetings  at  that  time. 

“Q.  If  I  remember  correctly,  you  stated  you  met 
Fred  Basch  and  Paul  Vort  at  that  time ;  is  that  right?  “A. 
Certainly  I  did. 

“Q.  Did  you  learn  whether  Fred  and  Paul  were  in  favor 
of  or  against  the  compromise?  “A.  By  nature  they  were 
not  in  favor  of  a  compromise. 

“Q.  Why  was  that,  as  far  as  you  know?  “A.  Herman 
Basch  was  contemplating  to  retire,  which  the  negotiations, 
as  far  as  I  remember,  will  show.  Herman  Basch  was  rely¬ 
ing  on  these  two  men  and  had  made  remarks  which  I  know 
that  they  would  take  over  the  business  some  day  from  him. 
When  Thorer  came  in,  they  felt  that  a  compromise  would 
be  made  and  Thorer  would  have  the  whole  business.  There¬ 
fore,  they  would  rather  have  seen  Herman  Basch — ” 
*•*••••••• 

713  “Q.  Do  you  know  whether  Paul  Vort,  Fred  Basch, 
and  Ernest  Nauen  had  any  shares  in  Thorer  &  Hoi- 
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lender?  “A.  At  no  time  did  they  have  anything  to  do  with 
Thorer  &  Hollender  except  business. 

“  Q.  Do  you  know  whether  anybody  held  shares  for  them 
as  a  nominee?  ‘‘A.  Nobody  ever  held  shares  for  them  in 
Thorer  &  Hollender. 

“Q.  Do  you  know  whether  they  ever  loaned  money  to 
Thorer  &  Hollender?  “A.  Not  for  capital.  However, 
Thorer  &  Hollender  owed  Herman  Basch  &  Company,  the 
firm,  money  for  deliveries  until  they  were  paid. 

“Q.  I  meant  did  Paul  Vort  or  Fred  Basch  ever  loan 
money  to  Thorer  &  Hollender?  “A.  I  certainly  don’t  re¬ 
member,  and  I  don’t  believe  so. 

“Q.  Were  they  ever  employed  by  Thorer  &  Hollender, 
so  far  as  you  know?  “A.  They  were  never  employed  by 
Thorer  &  Hollender. 

“Q.  Did  they  ever  receive  any  salaries  from 
714  Thorer  &  Hollender  as  consultants?  “A.  They 
never  had  anything  to  do  with  Thorer  &  Hollender 
except  that  they  were  dyeing  Persians  and  related  articles 
for  Thorer  &  Hollender. 

“Q.  Do  you  mean  that  Thorer  &  Hollender  sent  skins 
to  Herman  Basch  &  Company  for  dyeing?  “A.  Yes. 

“Q.  Did  Paul  Hollender  ever  ask  you  to  consult  Paul 
Vort,  Fred  Basch,  and  Ernest  Nauen  about  the  affairs  of 
Thorer  &  Hollender?  “A.  I  don’t  remember,  and  as  far  as 
I  remember  it  was  never  any  of  their  business. 

“Q.  Did  you  ever  consult  Fred  Basch,  Paul  Vort,  and 
Ernest  Nauen  respecting  any  contemplated  disposition  or 
sale  of  the  shares  of  Thorer  &  Hollender?  “A.  I  cannot 
remember,  and  I  don’t  believe  so. 

“Q.  Did  you  ever  consult  them  about  any  plan  of  re¬ 
capitalizing  Thorer  &  Hollender?  By  that  I  mean,  Mr. 
Mahler,  changing  preferred  to  common,  the  like  of  some  of 
which  has  been  introduced  in  evidence  by  the  Government? 
“A.  They  had  nothing  to  do  with  this,  and  the  records  will 
show  that  they  were  never  mentioned. 
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“Mr.  Berger:  Let  the  record  show  that  my  inquiry  was 
directed  to  a  change  of  the  common  of  Thorer  & 

715  Hollender  into  preferred. 

“Q.  With  respect  to  that  change,  did  you  consult 
Vort,  Fred  Basch,  and  Ernest  Nauen?  “A.  I  don’t  think 
so.  I  certainly  don’t  remember  any  consultation  of  that 
kind.  ’  ’ 

Mr.  Berger:  On  page  402:  (Reading) 

‘  ‘  Q.  I  show  you  as  an  example,  with  the  hope  of  refresh¬ 
ing  your  recollection,  DJ-M11,  which  was  a  letter  written 
to  you  by  Dr.  Otto  Nauen  respecting  some  income  tax 
problems  of  Dr.  Hollender.  Do  you  recall  whether  you 
communicated  information  of  this  nature  to  Vort,  Fred 
Basch,  or  Ernest  Nauen?  “A.  I  have  read  this  letter  now. 
This  is  a  long  time  ago.  I  can’t  remember  any  details  in 
regard  to  this  letter.  I  am  sure  that  some  mention  of  this 
letter  was  made  at  directors’  meetings,  and  I  should  like 
to  have  my  recollection  refreshened  if  any  of  the  three 
gentlemen  were  on  the  Board  of  Directors  at  that  time.  I 
personally  do  not  recall  having  consulted  these  men  at  all. 

“Q.  Let  me  ask  you  another  question.  “A.  May  I  correct 
my  statement? 

“Q.  Certainly.  “A.  I  was  thinking  of  Herman  Basch  & 
Company  all  the  time  I  was  questioned  before.  Now, 
looking  again  at  the  document,  as  far  as  Thorer  &  Hollen¬ 
der  matters  are  mentioned  in  this  statement,  I  cer- 

716  tainlv  know  that  I  would  not  have  asked  any  advice 
from  Mr.  Vortrefflich,  Mr.  jBasch,  or  Mr.  Ernest 

Nauen.” 

Mr.  Berger:  Page  403,  the  witness  was  asked  with  refer¬ 
ence  to  some  72  documents  that  had  been  introduced  in  his 
deposition,  whether  he  sent  copies  of  the  letters  to  Paul 
Vort,  Fred  Basch,  and  Ernest  Nauen,  and  his  answer  is 
at  the  bottom  of  the  page :  (Reading) 

‘  ‘  The  Witness :  I  cannot  recall  all  the  letters  which  were 
dealt  with  during  the  last  few  days,  but  as  a  general  recol¬ 
lection  I  know  that  I  have  not  had  the  practice  of  consulting 
Mr.  Vort  or  Mr.  Basch  or  Mr.  Ernest  Nauen.” 
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Mr.  Berger:  Page  411,  and  this  is  Mahler’s  cable  of 
January  19  which  was  quoted  in  DJ-W175:  (Reading) 

“Q.  I  direct  your  attention  to  the  statement  that  ‘new 
division  of  shares  should  be  as  follows  less  than  half  should 
go  to  Crown  Princes  rest  to  the  people  here  whom  you  can 
really  trust  stop  First  group  has  about  $50,000.’ 

“Does  this  cable  deal  with  the  shares  of  Althor?  “A. 
Yes,  sir. 

“Q.  Do  you  recall  the  first  time,  Mr.  Mahler,  when  this 
proposal  to  sell  the  Althor  shares,  100  percent  to  American 
management,  including  the  Crown  Princes,  was 
717  made?  “A.  It  is  my  recollection  that  the  events 
in  Germany  during  November,  and  my  wish  to  turn 
in  my  Thorer  &  Hollender  shares — there  was  a  quite  ex¬ 
cited  cable  exchange,  as  I  found  out  in  these  records  which 
I  had  not  seen  at  that  time  but  of  which  I  had  some  idea  in 
January  1939,  all  about  Thorer  &  Hollender.  In  reading 
over  some  of  the  letters  this  morning,  I  refreshened  my 
memorv  that  alreadv  in  October  there  was  some  corres- 

wt  * 

pondence  about  letting  the  management  have  some  shares, 
but  there  never  was  any  favorable  reaction  from  the  other 
side. 

“Mr.  Falloon:  Are  you  basing  that  on  what  you  have 
read  of  these  exhibits  recently,  or  did  you  know  of  that 
in  January  1939? 

“The  Witness:  Just  glancing  over  the  letters  this  morn¬ 
ing — 

“Q.  You  have  tried  to  refresh  your  recollection?  “A. 
Trying  to  refresh  my  recollection. 

‘  ‘  Q.  Before  you  go  any  farther,  I  want  to  remind  you  of 
a  letter  I  showed  you  this  afternoon,  DJ-W102,  which  was 
from  Otto  Nauen  to  Ward,  dated  October  21,  1938,  where 
Schoenburg  said  Otto  Nauen  objects  to  giving  Paul  and 
Fred  voting  stock,  as  he  feared  they  could — even  if  only 
being  minority  shareholders — raise  difficulties  by 
71S  their  minority  voting  stock.  A.  May  I  ask  for  the 
favor  to  let  me  hear  where  I  was  stopped? 
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“(The  reporter  read  the  portion  of  the  record  referred 
to,  as  follows: 

“The  Witness :  Just  glancing  over  the  letters  this  morn- 
ing— ) 

“The  Witness:  It  is  my  recollection  that  Mr.  Ward,  Mr. 
Koch,  and  anybody  else  during  December  were  only  wor¬ 
ried  about  T borer  &  Holiender,  Inc.  I  recollect  that  only 
in  January,  before  I  was  to  sail  to  Europe,  the  question  of 
the  Basch  crisis  came  up.  I  refreshed  my  memory  this 
morning,  seeing  that  the  reason  for  this  was  serious  labor 
trouble  in  Basch  &  Company.  I  remember  that  before  my 
departure  for  the  first  time  we  felt  that  something  had  to 
be  done  immediately  with  Herman  Basch  &  Company,  and 
I  believe  that  the  cable  which  was  mentioned,  which  I  ap¬ 
parently  sent  at  that  time,  was  the  first  concrete  plan  to  fit 
the  new  development  in  the  boycott.” 

Mr.  Berger:  That  cable,  Your  Honor,  was  a  cable  of 
January  19, 1939,  quoted  in  DJ-W175. 

We  will  go  on  to  page  413 :  (Reading) 

“Q.  I  show  you  DJ-W217,  a  letter  from  Holiender  to 
Ward  of  February  14,  1939,  for  purposes  of  refresh- 
719  ing  your  recollection.  On  page  2  of  that  letter,  a  lit¬ 
tle  below  the  first  full  paragraph,  it  reads  as  follows: 

“  ‘It  looks  through  your  letters,’  says  Ward  to  Hollen- 
der,  ‘as  if  you  would  have  preferred  that  I  would  have 
come.  Mahler  was  of  the  same  opinion,  because  he  feels 
that  I  am  perhaps  more  elastic  in  handling  the  Crown 
Princes.’ 

“Do  you  have  any  recollection  of  expressing  such  an 
opinion  at  or  about  that  time?  “A.  I  certainly  have. 

“Q.  Why  did  the  Crown  Princes  require  careful  han¬ 
dling? 

“What  are  the  facts  on  which  you  base  that  opinion,  if 
you  can  recall?  I  refer  only  to  the  opinion  that  the  Crown 
Princes  require  careful  handling.  “A.  I  think  everybody 
knows  that  they  were  quite  aggressive  in  their  demands 
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whenever  negotiations  came  up,  and  this  letter  expresses 
the  opinion  that - ” 

Mr.  Falloon:  I  object  to  that  as  not  being  responsive. 

The  Court:  Overruled. 

Mr.  Berger:  (Reading) 

“The  Witness:  My  recollection  is  that  whenever  there 
was  a  chance  Mr.  Vort  and  Mr.  Fred  Basch  were  hard  to 
beat  in  their  efficiency  to  get  some  extra  as 
720  far  as  remuneration  is  concerned. 

“Q.  Do  you  mean  that  they  were  always  ready  to 
drive  a  hard  bargain?  “A.  Yes,  sir. 

***###••#• 

“Q.  Do  you  recollect  whether  Vort,  Fred  Basch,  and 
Ernest  Naucn  were  antagonistic  to  continuance  of  the  re¬ 
bate  to  Thorer  &  Hollender?  A.  I  recollect  that. 

“Q.  "What  is  your  recollection?  Did  they  oppose 
722  it  or  did  they  not  oppose  it?  A.  I  cannot  remember 
the  result  of  our  negotiations.  I  faintly  remember 
that  I  was  successful,  at  least  to  a  certain  extent,  although 
I  faced  strong  opposition. 

“Q.  Who  was  the  opposition?  That  is  all  I  am  asking. 
A.  Mr.  Vort,  Mr.  Fred  Basch;  and  possibly  Ernest  Nauen, 
I  do  not  remember.” 

Mr.  Berger :  May  I  amplify  to  show  that  the  discussion 
was  with  respect  to  DJ-W275,  a  letter  from  Ward  to  Hol¬ 
lender  dated  May  16,  1939,  where  Mr.  Ward,  referring  to 
Mahler  said : 

“I  again  want  to  emphasize  the  fact  that  his  attitude  at 
the  Basch  meeting  with  regard  to  the  10  cents  allowance 
was  wonderful.  He  faced  an  antagonistic  group.  I  was 
the  only  friend  he  had.” 

•  •••***•*• 

“Q.  Do  you  recall  whether  or  not  the  rebate  to  Thorer  & 
Hollender  was  discontinued  in  1943?  A.  I  do  not  recollect 
the  exact  date,  but  I  know  that  for  years  we  have  had  no 
rebates  any  more. 
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“Q.  You  have  no  independent  recollection  of  that?  A. 
I  have  a  clear  recollection  that  for  years  the  rebate  has 
been  abolished. 

723  “Q.  Can  you  place  the  approximate  time  at  which 
it  was  abolished?  A.  It  was  around  1942  or  1943. 

I  can’t  recollect  now. 

“Q.  Let  me  go  back  to  DJ-W175  (which  was  a  letter  from 
Ward  to  Hollender)  and  I  will  show  it  to  you  to  refresh 
your  recollection.  In  your  cable  of  January  18, 1939,  quoted 
there  on  page  3,  you  stated  there  that  the  first  group  has 
about  $50,000.  Am  I  right  in  believing  you  meant  the  first 
group  were  the  Crown  Princes,  who  had  $50,000?  A.  Yes. 
The  later  management  group. 

“Q.  Did  you  mean  that  the  Crown  Princes  had  $50,000 
available  for  investment  in  Basch  Company  stock?  A.  I 
certainly  knew  that  they  could  put  up  this  money  at  that 
time. 

“Q.  Did  you  believe  that  this  was  their  own  money  or 
money  that  belonged  to  Hollender  and  which  they  were 
holding  for  Hollender,  if  you  know?  A.  I  knew  that  they 
had  enough  of  their  own  money  to  put  up  $50,000. 

*•*•*•#••• 

724  “Q.  I  show  you  DJ-W27.  That  is  a  letter  under 
date  of  January  14,  1937,  to  Paul  Hollender  from 

George  Ward,  which  refers  to  certain  shares  that  were  reg¬ 
istered  in  your  name  on  behalf  of  Arndt  Thorer,  and  I  ask 
merely  this  question:  Did  you  ever  have  occasion  to  dis¬ 
cuss  with  Paul  Vort  or  Fred  Basch  or  Ernest  Nauen  any 
duties  you  undertook  with  respect  to  those  shares  that  were 
registered  in  your  name  for  Arndt  Thorer?  A.  I  wouldn’t 
know  why.  It  had  nothing  to  do  with  anybody  else  except 
Thorer  &  Hollender  shareholders. 

•  •••••*••• 

“Q.  You  stated  that  when  you  came  to  the  conference 
you  learned  of  a  policy  to  limit  dividends  to  15  percent; 
is  that  right?  A.  I  do  not  believe  that  I  stated  that  I  was 
sure  when  I  heard  about  this,  but  it  must  have  been  during 
the  days  of  the  Trenton  conference. 
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“Q.  Which,  as  far  as  you  were  concerned,  was  towards 
the  end  of  the  second  day?  You  were  not  there  the  first 
day?  A.  No. 

725  “Q.  And  while  you  were  there  did  you  hear  Paul 

Vort,  Fred  Basch,  or  Ernest  Nauen  express  their 
concurrence  in  the  acceptance  of  such  a  policy?  Do  you 
recall?  A.  I  certainly  do  not  remember.  I  would  like  to 
add  that  some  of  these  discussions  might  have  been  made 
on  the  first  day,  and  that  I  was  informed  when  I  got  there 
by  somebody,  probably.” 

##*##•##•• 

727  “Q.  Do  you  recollect  whether  prior  to  this  date, 
February  20,  1942,  both  the  old  cross-options  and  the 

so-called  new  cross-options  were  in  fact  terminated  en¬ 
tirely?  A.  It  is  my  recollection  that  these  cross-options, 
the  old  ones,  were  cancelled  and  no  new  one  was  put  in 
force. 

#*###•*#** 

“Q.  You  didn’t  understand  me,  Mr.  Mahler.  When 

728  you  executed  your  new  cross-option,  did  you  or  did 
you  not  expect  that  every  other  shareholder  would 

in  return  execute  a  cross-option  to  you?  A.  Certainly. 

“Q.  That  is  all  I  meant  by  ‘  consideration’.  Was  it  your 
understanding  that  if  everybody  else  did  not  execute  a  new 
cross-option  your  cross-option  would  be  ineffective?  A.  It 
certainly  would  be  ineffective.  I  understood  that. 

“  Q.  Do  you  recall  whether  Hollender  or  Otto  Nauen  ever 
asked  you  to  give  preferential  treatment  to  Ernest  Nauen 
or  to  see  that  he  received  preferential  treatment?  A.  I 
don’t  rcollect  anything  of  that  kind.” 

Mr.  Berger :  Page  428,  in  the  middle  of  the  page :  (Read¬ 

ing) 

“Q.  After  the  repurchase  option  was  cancelled  in  De¬ 
cember  of  1940,  did  you  hold  your  shares  under  any  under¬ 
standing,  written  or  oral,  for  the  benefit  of  the  former  Ger- 
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man  shareholders?  A.  I  did  not  hold  my  shares  under  any 
written  or  oral  agreement  with  anybody. 

“Q.  Did  you  hold  them  entirely  on  your  own  behalf  as 
your  own  property?  A.  Yes,  sir. 

“Q.  Were  there  any  strings  of  any  kind  attached 

729  to  them?  A.  There  were  no  strings  whatsoever  at¬ 
tached  to  them. 

“Q.  Do  you  believe  that  the  investment  group  could  have 
operated  the  Basch  Company  without  Fred  Basch?  A.  I 
don’t  believe  it  could  have  been  operated  successfully  un¬ 
less  somebody  else  who  would  be  an  expert  in  such  work 
would  have  been  broken  in  before  Fred  Basch  would  leave. 

“Q.  Was  the  know-how  that  Fred  Basch  had  some- 

730  thing  in  addition  to  the  formula,  do  you  know?  A. 
Certainly.  The  know-how  is  one  thing  and  the  for¬ 
mula  is  something  entirely  different.  Only  both  together 
bring  success. 

####••••*• 

“Q.  Do  you  remember  whether  or  not  there  had  been 
rumors  current  in  the  fur  trade  that  the  Germans  did  own 
Basch  &  Company  in  about  1938  and  1939  ?  A.  There  were 
continuous  attacks  in  the  trade  on  Herman  Basch  &  Com¬ 
pany  on  account  of  a  belief  that  there  was  German  interest 
in  it. 

731  “Q.  In  your  opinion,  Mr.  Mahler,  would  severance 
of  Vort  and  Fred  Basch  from  the  Basch  Company  in 

early  1939  have  strengthened  these  rumors?  A.  Certainly. 

“Q.  What  effect  would  the  departure  under  those  cir¬ 
cumstances  of  Fred  Basch  and  Paul  Vort  have  had  on  the 
Basch  Company,  in  your  opinion?  A.  It  probably  would 
have  wrecked  the  company.” 

*•**•••••• 


■  1  1 
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Desposition  of  George  S.  Ward. 

Mr.  Berger :  This  is  the  direct  examination  of  George  S. 
Ward,  a  witness  called  by  the  defendant,  for  the  taking  of 
his  deposition. 

Direct  Examination  by  Mr.  Wieferich : 

Mr.  Berger:  Page  30:  (Reading) 

“Q.  Did  there  come  a  time  in  the  ’30’s  when  you 

732  advised  your  clients,  the  group  we  have  just  spoken 
of,  that  they  ought  to  get  rid  of  Herman  Basch  & 

Company?  A.  Definitely. 

“Q.  Will  you  explain  when  that  was  and  what  you  said 
and  what  they  said  to  you?  A.  Well,  after  Hitler  came 
into  power  and  after  he  put  on  a  persecution  over  in  Ger¬ 
many,  which  pretty  much  aroused  the  indignation  of  every¬ 
body  in  this  country,  at  least  with  whom  I  came  in  contact, 
every  time  that  I’d  go  to  New  York,  Mr.  Vort — and  then  I 
would  see  Fred  Basch,  too,  but  oftentimes,  because  he  was 
in  the  factory  I  didn’t  see  him — but  if  we  went  to  any  Basch 
meetings  or  got  together  or  anything  they  were  all  very 
anxious  and  very  insistent  that  something  be  done  with  this 
company  to  Americanize  it  and  get  out  from  under  the  Ger¬ 
man  ownership.  That  I  would  say  started  perhaps — I  don’t 
know;  I  am  not  too  sure  of  dates — ’33  and  ’34,  certainly. 
Every  time  I  would  see  Dr.  Hollender  or  Mr.  Schoenburg 
I  told  them  that  they  had  to  work  out  some  kind  of  arrange¬ 
ment  to  Americanize  this  company.” 

Mr.  Berger :  Page  31 :  (Reading) 

“Q.  What  was  done  specifically  in  this  connection?  A. 
Every  time  I  would  see  them  I  would  talk  about  it, 

733  and  every  time  I  would  see  Mr.  Vort,  he  nearly  al¬ 
ways  spoke  about  it  and  wanted  to  know  if  some¬ 
thing  couldn’t  be  done,  •  #  * 

“Q.  Well,  now,  were  any  efforts  made  to  sell  the  com¬ 
pany  from  1934  until  1939?  A.  Well,  we  tried  to  get  them 
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to  sell  it — the  group.  Mr.  Vort  and  Fred  Basch  wanted  the 
stock.” 

Mr.  Berger:  Page  39:  (Reading) 

“Q.  When  the  Jewish  boycott  came  up,  did  you  take  any 
specific  action  with  reference  to  it?  A.  Well,  I  re- 

734  peatedly  wrote  and  talked  to  representatives  of 
Thorer  &  Company.  That  would  be  Dr.  Hollender, 

Mr.  Sclioenburg,  or  Mr.  Sack — when  I  saw  them  and  I  wrote 
letters  and  told  them  how  imminent  this  was;  that  some¬ 
thing  had  to  be  done.  I  tried  to  point  out  to  them  that  they 
were  simply  burying  their  head  in  the  sand,  and  what  might 
be  a  very  valuable  business  wouldn’t  be  worth  a  dime  if  the 
fur  trade  fully  recognized  the  fact  this  was  a  German- 
owned  company.  That  definitely  was  true  after  the  boycott 
got  fast  and  furious,  which  it  did.  I  think  maybe  you  might 
understand  this  better.  This,  of  course,  was  told  me,  so  I 
don’t  know  that  it  is  a  fact,  but  I  understand  that  it  was 
true  that  out  of  2,000  firms  in  New  York  that  handled  furs, 
only  six  didn’t  have  Jewish  interests,  and  that  is  how  com¬ 
pletely  dominated  the  fur  trade  was.  And  that  doesn’t 
I  don’t  think,  take  into  account  the  manufacturers,  and  they 
were  pretty  much  the  same  proportion.” 
*•*#•••••• 

735  “Q.  All  right,  let’s  go  on  then.  After  this  situa¬ 
tion  arose  were  any  further  steps  taken  for  the  sale 

of  the  company,  which  you  had  originally  advised  in  ’33? 
A.  Yes.  Every  time  I  saw  them  I  kept  repeating  the  same 
thing. 

“Q.  Saw  Hollender?  A.  Yes,  or  Schoenburg;  perhaps 
Sack,  but  he  didn’t  enter  into  the  picture  very  strongly,  all 
of  which  culminated  in  their  agreeing  finally  to  sell  this 
company  to  American  interests,  and  there  was  quite  a  lot 
of  correspondence  about  when  this  was  going  to  be  done 
and  the  delay  and  so  forth,  and  I  was  insistent  that  time 
was  of  the  essence,  and  I  urged  them  to  come  on  over  and 
Americanize  this  company. 
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‘'Throughout  this  whole  picture,  when  I  say  I  urged  them 
to  Americanize  it,  that’s  exactly  what  I  meant.  When 

736  I  represented  Thorer  &  Company  as  an  attorney,  I 
did  the  best  job  I  knew  how  to  represent  them.  I  told 

them,  however,  that  if  the  conflict  ever  came  between  the 
two  countries,  there  would  be  no  question  as  to  where  my 
loyalty  was. 

“Now,  I  was  in  Germany  in  1939,  and  when  I  came  back — 
this  was  after  the  sale — I  was  convinced  then — I  don’t  know 
that  I  had  thoroughly  been  convinced  up  to  then — that  war 
was  imminent,  but  I  was  thoroughly  convinced  then  that 
war  was  imminent. 

“When  I  said  to  them  prior  to  that  time  to  Americanize 
the  company,  there  wasn’t  any  funny  business  attached  to 
it  at  all.  I  meant  clean,  pure  Americanization,  and  when 
we  made  this  agreement  in  Trenton  in  February  or  March 
1939,  there  was  an  option  attached  to  75  percent  of  the 
shares  that  they  could  buy  it  back,  and  that  option  was 
there  because  the  Germans  insisted  on  it,  certainly  not  be¬ 
cause  we  did.  We  didn’t  like  it,  and  I  didn’t  hesitate  to 
say  so.  That  is  the  best  deal  we  could  get,  I  thought,  and 
I  think  the  others  probably  felt  the  same  way;  otherwise 
we  wouldn’t  have  entered  into  it.  There  was  no  cloaking. 
There  was  nothing. 

“I  can  appreciate  your  theory  that  because  you  do  this, 
this  necessarily  follows,  but  I  mean  I  am  telling  you 

737  what  is  in  my  heart,  what  is  in  my  mind,  and  what 
our  motives  were,  and  there  was  never  the  slightest 

doubt.  Of  all  the  silly  things,  having  been  connected  with 
the  Alien  Property  Custodian’s  office,  to  try  to  cloak  some¬ 
thing  would  have  been  perfectly  ridiculous  on  my  part. 
That  I  want  to  be  very  emphatic  about,  because  that  is  ab¬ 
solutely,  as  God  is  my  judge — and  my  doctor  tells  me  I  am 
here  on  borrowed  time.  Since  I  have  been  told  that  I  felt 
just  a  little  bit  differently  about  some  things,  too,  and  I 
don ’t  mind  standing  up  and  looking  at  you  or  anybody  else 
straight  in  the  eye  and  saying  that  is  the  God’s  truth.” 

*•**•*••*# 


I 
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“Q.  And  were  all  these  people  there  throughout  the  en¬ 
tire  conference  where  the  deal  was  consummated?  Were 
all  these  people  present  Saturday?  A.  Some  of  them  might 
have  left  for  a  short  time.  I  wouldn’t  be  positive  to  say 
that  everybody  stayed  there.  I  stayed  there.” 

Mr.  Falloon:  Might  I  interrupt?  It  seems  you  are  start¬ 
ing  out  in  the  middle  there.  I  am  willing  to  stipulate  he 
had  just  gotten  through  stating  who  was  there,  and 

738  I  think  it  leaves  it  pretty  confused  without  stating 
who  was  there. 

Mr.  Berger:  Let  the  record  show  the  witness  had  testi¬ 
fied  that  Mr.  Vort,  Mr.  Mahler,  Mr.  Ernest  Nauen,  Mr.  Fred 
Klein,  Mr.  Fred  Baseh,  Mr.  Ted  Koch,  Mr.  Schoenburg, 
Mr.  Otto  Nauen,  Mr.  Stevenson  and  himself  were  at  the 
Trenton  conference. 

(Reading) 

“The  Witness :  When  I  say  that,  I  don’t  mean  that  every¬ 
body  was  always  together  in  the  same  room  all  the  time. 
I  mean  we  did  divide  up  and  they  talked  together.  Paul  and 
Fred  and  Ernest  talked  together  about  what  they  wanted, 
and  they  would  come  in,  and  Schoenburg ;  and  whenever  we 
divided  up  I  divided  up  with  the  German  crowd.  I  mean  I 
represented  them,  *  *  *  ” 

739  Mr.  Berger :  Page  54,  in  the  middle  of  the  page : 
(Reading) 

“Q.  Was  it  Mr.  Schoenburg  who  insisted  on  the  option? 
A.  Yes. 

“Q.  Do  you  know  personally  why  it  was  on  75  percent 
of  the  stock  rather  than  10  percent  or  100  percent?  A. 
Well,  25  percent  was  the  only  amount  he  was  willing  to  sell 
the  management  free  and  clear  of  any  option,  and  that  just 
left  75  percent.” 

Mr.  Berger:  At  the  bottom  of  page  55:  (Reading) 

1 1 Q.  Had  any  arrangements  been  made  for  financing  this 
purchase  prior  to  this  conference?  Had  you  participated 


327 


in  that?  A.  I  don’t  recall  that  they  were,  not  as  far  as — 
I  mean  perhaps  the  management  had  discussed  where  they 
were  going  to  raise  the  funds  to  buy  their  part.  I  don’t 
know  about  that.  I  didn’t  know  that  I  was  going  to  be  a 
stockholder  for  them.  Nothing  was  said  to  me  about  it 
until  we  got  to  Trenton.  Mr.  Schoenburg  asked  me  if  I — 
that  he  would  like  to  have  me  buy  some  stock  and  go  on  the 
Board,  and  I  said,  ‘I  haven’t  any  money.’ 

740  “He  said,  ‘I  can  pay  you  the  bill  we  owe  you.’ 

“And  I  said,  ‘All  right.  I  will  invest  the  money  in 

Herman  Basch.’  And  I  got  a  check  which  he  authorized. 
Thorer  &  Hollender  sent  me  a  check  in  payment  of  my  bill, 
which  I  receipted  and  returned,  and  that  money  as  I  was 
told  was  paid  by  Thorer  &  Hollender  out  of  an  account  on 
their  books  in  which  Thorer  &  Company  had  a  credit,  and 
then  I  deposited  that  check  in  my  account.” 
#•#**••••• 

741  Mr.  Berger:  Page  65:  (Reading) 

“Q.  Were  any  concrete  proposals  made?  Did  you  make 
proposals  from  September  of  ’39,  I  suppose,  when  you  got 
back — or  August,  was  it,  whenever  you  got  back — up  until 
December  of  ’40,  when  you  finally  consummated  the  sale? 
Were  there  proposals  back  and  forth?  Just  specifically 
what  did  you  do?” 

Mr.  Berger :  This  has  reference  to  negotiations  respect¬ 
ing  the  cancellation  of  the  German  repurchase  option. 
(Reading) 

“  A.  I  don ’t  know  that  there  were  any  specific  offers  made 
for  definite  amounts,  but  every  time  I  saw  them,  every  time 
I  saw  Mr.  Hollender  or  Mr.  Schoenburg — and  I  don’t  know 
whether  they  were  over  here  that  year  or  not ;  I  suspect  one 
of  them  was — we  talked  about  it  all  the  time. 

“So  when  we  had  our  meeting  in  New  York  in  December 
in  1940,  it  was  no  surprise  to  them.  This  was  something 
that  was  not  sprung  new  on  them.  They  knew  that  we 
wanted  to  get  rid  of  this  option,  and  I  told  him  that ;  I  told 
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Dr.  Hollender  that  with  that  option  there  wasn’t  any 

742  question  but  what  the  option  would  be  demanded — 
and  at  that  time,  I  had,  of  course,  to  use  the  terms 

that  they  used  in  the  first  World  War. 

“I  don’t  know  anything  about  vesting.  I  told  them  the 
demand  would  be  issued  and  rights  under  the  option  would 
be  seized,  and  there  wouldn’t  be  any  question  about  it — 
about  the  Alien  Property  Custodian  entering  into  the  pic¬ 
ture  ;  and  that  stock  with  an  option,  stock  in  a  concern  with 
an  option  that  the  Alien  Property  Custodian  took  over 
would  make  the  stock  in  that  concern  worth  just  a  thin  dime, 
if  that.  There  wouldn’t  be  any  doubt  in  my  mind  about 
what  that  stock  would  be  worth.  ’  ’ 

Mr.  Berger :  At  the  top  of  page  67  the  witness  was  asked 
with  respect  to  a  permit  from  the  German  Government  re¬ 
specting  the  cancellation  of  this  repurchase  option:  (Read¬ 
ing) 

“Q.  Did  you  ever  see  such  approval  or  get  a  copy  of  it? 
A.  No,  but  I  think  we  got  some  sort  of  word  that  it  had 
been  approved.” 

Mr.  Berger:  At  the  bottom  of  page  67 :  (Reading) 

“Q.  You  were  a  party  to  the  purchase  of  the  option;  is 
that  right?  A.  Yes,  that’s  right.  From  that  minute  on  I 
represented  nothing  of  Thorer  &  Company.  As  far  as  Her¬ 
man  Basch  &  Company  is  concerned,  I  represented 

743  only  them,  if  I  represented  anybody. 

“There  was  no  further  German  interest  in  it  of 
any  kind,  form,  or  description,  and  I  had  no  contact  with 
anybody.” 

744  “Q.  After  December  1,  1940,  did  Mr.  Paul  Hol¬ 
lender  have  any  relations  with  Herman  Basch  &  Com¬ 
pany,  to  your  knowledge?  A.  I  don’t  recall  any. 

Mr.  Berger:  Page  73:  (Reading) 

“Q.  Let  me  ask  this:  Did  he  have  any  proprietary  in¬ 
terest  in  Herman  Basch  &  Company  after  the  December 


329 


1940  transaction?  A.  No.  I  didn’t  understand  your  ques¬ 
tion. 

“Q.  Did  Thorer  &  Company?  A.  No. 

“Q.  Did  Theodor  Thorer?  A.  No. 

“Q.  Did  Schoenburg?  A.  No. 

“Q.  Did  Otto  Nauen?  A.  No. 

“Q.  Are  those  answers  true  with  respect  to  all  of  1941 
and  1942  and  the  years  on  to  date?  A.  There  has  been  no 
change  since  after  we  bought  that  option.  They  were  out.” 

•  **•*••••• 

“Q.  What  happened  to  your  personal  holdings  after 
1940  in  Herman  Basch  &  Company?  A.  I  have  for- 

745  gotten  the  date,  but  I  would  say  ’43,  maybe,  I  sold 
some  shares — I  think  Mr.  Mahler  bought  a  few.  Mr.  Yort 
bought  most  of  them.  Let’s  see,  I  had  95,  and  I  ended  up 
-with  42,  so  that’s  53  I  sold — 53  shares. 

“That  sale  was  made  I  would  say  because  Mr.  Cowen, 
who  at  that  time  represented  the  company  as  far  as  the 
negotiations  with  the  Department  of  Justice  were  con¬ 
cerned,  said  the  suggestion  had  been  made  that  the  law¬ 
yers  who  had  represented  the  Thorer  interests  before  the 
option  was  cancelled  had  too  much  of  an  interest,  and  so 
it  was  agreed  that  we  would  sell  shares.  I  think — I  know 
Mr.  Stevenson  sold  some.  I  think  that  Mr.  Lancaster  sold 
all  his.  I  know  I  sold  53  shares.  I  think  Koch  sold  some. 
I  have  even  forgotten  the  price  that  I  got  for  the  shares 
at  that  time.  I  think  we  all  got  the  same  price. 

“As  far  as  I  know  then,  the  status  wasn’t  changed. 
Certainly  it  wasn’t  as  far  as  my  shares  were  concerned. 
Well,  I  guess  it  was  February  of  ’47  when  I  sold  all  of 
mv  shares.  Of  course,  in  the  meantime  the  42  shares 
that  remained  in  my  name  had  been  changed  into  the  shares 
of  Basch  &  Company.  The  42  Althor  shares  had  been  ex¬ 
changed  into  168  Basch  shares.  Those  I  sold.” 
#•#*•**•*• 

746  “Q.  What  were  the  circumstances  of  the  ’47  sale? 
A.  Well,  it  was  pretty  much  the  same.  They  wanted 
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to  buy  it.  Mr.  Vortrefflich  was  very  anxious  to  buy  it.  Mr. 
Cowen,  who  represented — there  was  still  investigations  or 
rumors  and  all,  about  the  Department  of  Justice,  so  I  said, 
4 All  right,  I  will  sell  it  if  everybody  wants  me  to.’  So  I 
sold  my  shares,  most  of  them  to  Mr.  Vort. 
*#*•##••** 

“Q.  I  don’t  understand.  You  said  twice  now  that  you 
were  advised  that  the  Department  of  Justice  wanted  you 
to  sell  your  stock.  "Who  advised  you  about  that?  A.  The 
first  time  in  ’43  Mr.  Cowen  definitely  told  us  at  a  meeting 
which  we  held  in  New  York  that  it  had  been  suggested  that 
there  was  too  much  stock  ownership  on  the  part  of  the  law¬ 
yers  who  had  formerly  represented  the  German  interest 
and  they  ought  to  sell  some  of  their  stock  and  get  it  into 
the  management’s  hands,  and  at  that  time,  through  that 
sale  the  management  then  had  control  of  the  company  after 
that  sale. 

“Q.  What  I  don’t  understand —  A.  There  was  some 
747  reference — I  think  Mr.  Cowen  said  something  about 

he  had  discussed  it  with  Rubin,  and  this  suggestion 
— whether  it  is  true  or  not,  I  don’t  know.  This  is  the  way 
it  was  reported  to  us,  anyway,  by  Mr.  Cowen,  and  I  assumed 
it  was  true.  Then  later  on — all  this  time,  every  time  I 
would  see  Mr.  Vort,  he  wanted  to  buy  my  shares.  I  finally 
agreed  to  sell  them  to  him.” 

•  ••••••••« 

750  “Q.  A  little  later  in  this  letter  on  that  same  page 
— let  the  record  show  we  are  referring  to  DJ-W32 

— you  state :  ‘  It  might  be  advisable  to  get  some  American 
officers.’  A.  Yes,  I  thought  that  might  help,  and  I 

751  suggested  Fred  Basch,  didn’t  I?  I  think  I  did. 

“Q.  Well,  my  question  is,  as  a  matter  of  fact,  was 
that  advice  accepted?  A.  Yes. 

“Q.  Did  you  get  American  officers?  A.  Yes.  I  don’t  re¬ 
member  exactly  when  that  took  place,  not  very  long  after 
this,  I  think.” 

**•••••••• 
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“Q.  And  a  little  further  on,  on  the  next  page  but  in  the 
same  paragraph,  after  a  discussion  of  the  possibility  of 
German  officers  getting  out  of  the  picture,  you  say: 

“  ‘You  of  course  know  perfectly  well  Mr.  Stevenson 
and  I  will  do  whatever  you  want  done  to  protect  your  in¬ 
terest.  ’ 

“A.  Well,  I  mean,  we  were  both  lawyers,  and  maybe  I 
didn’t  have  any  particular  right  to  speak  for  him,  but  I 
was  speaking  for  myself.  I  represented  Paul  Hollender, 
and  I  talked  to  Stevenson.  He  represented  Paul  Hollender. 
I  think  we  had  the  same  idea,  that  you  are  going  to 

752  take  care  of  your  client.  Otherwise  you  haven’t  got 
any  client.  At  least  that  is  the  theory  I  have  always 

been  brought  up  on.  I  know  that  is  the  training  I  got  in 
the  law  firm  I  worked  for  five  years  before  I  came  down 
here.” 

#*#••••••* 

753  Mr.  Berger :  Page  177,  referring  to  the  change  of 
officers  that  was  made  at  about  this  time  when  Basch 

and  Vort  were  now  made  officers:  (Reading) 

“Q.  Why  was  the  change  in  officers  made?  A.  Jewish 
boycott  principally.  See,  Mr.  Klein  was  attorney  for  Fred 
Basch.  He  was  the  attorney  for  the  Herman  Basch  Es¬ 
tate,  and  the  Herman  Basch  Estate  had  a  consider- 

754  able  estate  here,  because  all  these  shares  were  put  up 
in  escrow,  and  that  estate  had  due  it  certain  sums  of 

money  every  year.  He  originated  some  of  these  meetings 
because  he  was  worried  about  conditions.  I  would  assume 
that  is  what  happened  here,  that  this  is  a  case  where  Mr. 
Klein  asked  that  something  be  done.” 

•  ••••••••• 

757  “Q.  Referring  to  the  bottom  of  page  2  of  this  let¬ 

ter,  Mr.  Hollender  discusses  the  German  Reichsbank 
in  the  paragraph.  Do  you  recall  what  that  was  about?  A. 
That  is  that  same  $10,000.  They  are  trying  to — all  the  time, 
as  I  got  the  picture,  the  Germans  wanted  more  and  more 
money,  and  as  much  as  they  could  get,  and  of  course  Dr. 
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Hollender  didn’t  want  to  give  them  any  more  than  he  could 
possibly  give  them,  and  he  wanted  to  keep  as  much 
758  over  here  as  he  possibly  could,  and  as  a  result  there 
were  suggestions  made  as  to  how  reserves  could  be 
set  up,  and  so  forth. 

“For  instance,  thereabouts  a  $10,000  reserve  was  set  up 
sometime — I  don’t  know  about  the  signing — on  the  Thorer 
&  Hollender  books  for  caracul  breeding.  Personally,  I 
never  thought  they  would  do  any  caracul  breeding  in  Texas. 
If  that  was  the  means  by  which  he  could  keep  $10,000  in 
the  company  and  not  have  to  remit  to  the  German  Govern¬ 
ment,  it  was  all  right  with  me.  ’  ’ 
*•••#*•••• 

762  Mr.  Berger:  On  page  2S3,  reference  being  had  to 
DJ-W  102,  a  letter  from  the  Theodore  Thorer  Com¬ 
pany  to  George  Ward,  October  21,  1938  (reading) : 

“Q.  Will  you  identify  the  ‘Paul’  and  ‘Fred’  in  the  first 
paragraph  of  that  letter,  third  line  of  the  first  paragraph 
of  that  letter?  A.  Paul  is  Paul  Vort,  and  Fred  is  Fred 
Basch.  Here  again  this  is  where  they  finally  had  a  meet¬ 
ing  and  talked  about  the  matters  that  I  have  been  talking 
to  them  about  every  time  I  have  seen  them. 

“Paul  Vort,  and  I  am  quite  sure  also  Fred  Basch — I  know 
Paul  Vort,  on  many,  many  occasions  talked  to  me  about 
buying  stock.  And  I  told  the  Germans  that  I  thought  these 
boys  ought  to  have  some  stock.  I  still  think  it  was 

763  good  advice. 

“Then  this  letter,  of  course,  when  this  came  this  was 
very  disappointing  to  them.  This  didn’t  give  them  any¬ 
thing.” 

#*#•**•••• 

764  “Q.  Was  there  ever  a  proposal  to  sell  Basch  to 
the  Swedes?  A.  No,  not  really  a  proposal.  There 

was  a  suggestion  made  that  perhaps  they  might  make  some 
sort  of  an  offer. 

“I  think  at  that  time  I  told  them  that,  of  course,  under 
their  agreement,  that  is,  the  agreement  Thorer  &  Company 
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made  with  Herman  Basch — and  I  think  it  is  1933 — they 
couldn’t  sell  without  the  consent  of  Herman  Basch  or  the 
Basch  Estate  or  the  Basch  Holding  Company,  so  that  I 
thought  that  question  was  entirely  out. 

*#*##*###* 

765  “Q.  What  negotiations  were  under  way  to  Ameri¬ 
canize  Basch  at  this  time,  if  any?  A.  The  only  thing 

that  I  can  remember  at  this  time,  and  it  was  that  Basch  at 
my  request — I  will  go  stronger  than  that — my  urging  the 
German  owners  to  sell  some  stock  over  here  to  Americans. 
Never  at  any  time,  I  am  sure,  did  I  ever  suggest  that 
Basch  ever  be  sold  to  anybody  except  Americans. 

“In  the  first  place,  I  knew  that  it  could  never  be  sold  to 
anybody  unless  the  Basch  Estate  agreed  to  it.  Mr. 

766  Klein  told  me  under  no  circumstances  would  he 
agree  to  sell  it  to  anybody  except  Americans. 

##**#*•*#* 

770  “Q.  Was  it  your  practice  to  keep  Mr.  Koch  fully 
informed  of  developments?  A.  My  position  was  this: 
Ted  Koch  was  a  cousin  of  Paul  Hollender’s,  and  I 

771  knew  they  were  very  close  and  intimate.  I  simply 
served  here  as  an  attorney.  I  tried  to  get  along  as 

best  I  could  with  everybody  that  was  connected  with  the 
picture. 

“I  got  all  sorts  of  requests  from  Dr.  Hollender  to  inform 
Ted  of  this  and  inform  Ted  of  that,  and  I  tried  to  keep  him 
informed  of  all  of  these  Thorer  &  Hollender  matters  that 
came  to  my  attention.  This  was  all  Thorer  &  Hollender. 
I  wouldn’t  say  that  every  letter  I  got  I  sent  him  a  copy  of 
or  every  cable,  but  I  did  send  him  a  great  many. 

“In  view  of  this  close  relationship,  did  you  keep  him 
contemporaneously  informed  of  Herman  Basch  &  Company 
matters?  A.  No.  He  didn’t  know  anything  about  Herman 
Basch  &  Company.  I  don’t  think  he  had  anything  but  the 
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most  general  sort  of  knowledge  that  Tkorer  &  Company, 
in  which  he  wasn’t  particularly  interested  but  in  which 
Paul  Hollender  was,  had  an  interest  in  Basch. 

“I  don’t  think  that  Ted  Koch  had  any  connection  what¬ 
ever  until  after  the  Trenton  agreement,  and  I  don’t  recall 
that  of  every — I  know  I  didn’t  discuss  details  of  things 
with  him  about  Basch.  I  don’t  recall  even  writing  him 
about  Basch  until  after  that.  After  he  became  a  director 
1  did.” 

**♦*##*••* 

773  “Q.  What  plan  did  Ted  Koch  favor  all  the  way 
through  with  respect  to  Basch?  A.  Well,  Ted  Koch 

didn’t  know  very  much  about  Basch. 

“Q.  What  was  the  Trusteeship  supposed  to  be  for, 
Basch  or  Thorer  &  Hollender?  A.  I  think  Thorer  &  Hol¬ 
lender.  As  far  as  I  know  it  was  Thorer  &  Hollender. 

774  That’s  what  I  considered.  I  knew  that  there  couldn’t 
be  a  trusteeship,  and  I  wrote  Ted  Koch  there 

couldn’t  be,  as  far  as  Althor  was  concerned.” 

Mr.  Falloon:  I  think  from  there  on  it  is  repetitious. 

Mr.  Berger:  Page  411  (reading): 

“Q.  I  am  asking  you  if  the  trusteeship  only  referred  to 
Thorer  &  Hollender  or  also  to  Althor?  A.  As  far  as  I  was 
concerned,  it  only  referred  to  Thorer  &  Hollender,  because 
I  wrote  Ted  Koch  that  the  Althor  stock  couldn’t  be 
trusteed.  You  have  got  to  go  back  to  that  original  contract 
that  Thorer  &  Company  made  with  Herman  Basch. 

“All  of  the  Althor  shares  were  in  escrow  pending  the 
payment  to  Herman  Basch  or  his  estate  of  the  amounts 
that  were  due  him  under  that  contract — I  think  it  was  Jan¬ 
uary  of  ’33 — and  no  stock  of  Althor  could  be  sold  without 
the  consent  of  Herman  Basch,  when  he  was  alive,  or  the 
estate  or  the  Basch  Holding  Company  after  his  death.  I 
had  heard  Mr.  Klein  say  that  they  wouldn’t  give  their  con¬ 
sent  unless  the  sale  wras  made  to  American  citizens.” 

Mr.  Berger:  Page  413  (reading) : 
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‘  ‘  Q.  All  I  want  to  know  from  you  is  what  you  understood 
the  Swedish  plan  to  include.  A.  Thorer  &  Hollender. 

775  “Q.  And  you  never  understood  it  to  include 
Basch — A.  No. 

“Q-  — at  any  time,  or  Althor?  A.  No.  There  are  a  few 
little  statements  like  that  made  in  there,  but  I  never  under¬ 
stood  it,  and  I  always  wrote  and  told  him  that  it  couldn’t 
be.” 

****#*•••• 

776  On  page  436  the  witness  was  being  interrogated  as 
to  the  Crown  Princes,  and  the  witness  answered 

with  respect  to  the  Crown  Princes  that  Fred  Klein  was  not 
one  of  them,  and  went  on  to  say  (reading) : 

777  “A.  The  name  got  its  origin  from  the  fact  that 
these  two  men  took  over  Herman  Basch  after  Her¬ 
man  Basch  died.  Fred  Basch  was  a  nephew.  Paul  Yort  was 
an  old  employee  that  practically,  I  don’t  believe,  ever 
worked  anywhere  else  except  for  Herman  Basch  from  the 
time  he  was  just  a  young  boy.  That  is  how  the  name  got — 
they  inherited  it  when  you  might  say,  the  King  passed  on. 
The  Princes  came  in,  that’s  alL 

“Mr.  Berger:  Was  it  used  in  a  semi-derisive  capacity? 
“The  Witness:  Yes.” 

Mr.  Berger:  On  page  437,  where  the  witness  was  being 
interrogated  with  respect  to  DJ-W  174,  a  cable  addressed 
by  Hollender  to  Ward  under  date  of  January  22,  1939,  and 
the  witness  was  asked  (reading): 

“Q.  Well,  now,  what  I  want  to  know  is  what  is  meant  by 
‘tentative  agreement  Crown  Princes  almost  half  shares.’ 
Do  you  mean  half  the  capital  stock  of  Althor?  A.  Yes, 
almost  half,  it  worked  out.  There  were  500  shares.  When 
you  see  the  Trenton  agreement  you  will  see  that  the  man¬ 
agement  got  245  shares.  Now,  that  included  some  shares 
that  Mr.  Klein  got,  but  Fred  Basch  wanted  Mr.  Klein  to 
have  some. 

778  “Q.  Had  you  discussed  this  matter  of  the  Crown 
Princes  getting  approximately  half  the  shares  with 
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anyone  prior  to  this  cable?  “A.  No.  I  think  that  was 
discussed  on  the  telephone  when  I  talked  to  Paul  Hollender, 
and  I  think  also  that  that  was  one  of  the  things  that  we 
told  Mr.  Mahler  when  he  went  to  London  to  discuss.  I  am 
not  too  sure  of  that  statement,  but  I  believe  that’s  true. 

“Q.  Had  you  discussed  it  with  Paul  Vort?  “A.  Oh, 
well,  they  all  the  time,  I  think  hundreds  of  times,  said:  ‘I 
want  to  buy  some  stock.  Can  you  help  me  get  it?’  Every 
time  I  saw  him. 

“Q.  Had  you  discussed  with  Paul  Vort  his  participation 
as  a  Crown  Prince  in  buying  almost  half  the  shares?  “A. 
Well,  I  don’t  know  that  I  can  answer  that  just  the  way  you 
put  the  question.  I  don’t  think  I  showed  him  a  telegram 
where  he  was  referred  to  as  a  Crown  Prince.  It  would  be  my 
feeling  that  I  didn’t.  I  tried  to  work  these  things  out 
diplomatically,  but  every  time  I  saw  him  for  years  he 
wanted  to  buy  stock,  and  I  started  in  quite  some  time  before 
this  and  suggested  that  the  management  be  given 
779  stock.” 

Mr.  Falloon :  I  think  the  rest  of  that  conversation 
he  had,  the  questions  and  answers  referring  to  it,  refer  to 
the  so-called  Crown  Princes  and  should  be  read  because 
it  leaves  it  hanging  in  the  air. 

Mr.  Berger:  At  the  request  of  the  Government  I  con¬ 
tinue  on  page  43S  (reading) : 

“Q.  Did  you  discuss  it — I  am  speaking  of  this  specific 
proposition  to  sell  the  Crown  Princes  almost  half  the  shares 
— with  Ernest  Nauen?  “A.  I  can’t  answer  that  question. 
I  don’t  think  I  discussed — the  way  you  put  your  question, 
I  don’t  think  I  could  possibly  answer  it. 

“Q.  It  is  very  simple,  Mr.  Ward.  The  question  is 
whether  vou  discussed  selling  half  the  shares  in  Althor  with 
the  parties  who  eventually  bought  them.  Now,  if  I  under¬ 
stand,  Mr.  Vort  was  one  of  these  parties.  “A.  These 
agreements  were  all  worked  out  subsequently,  yes. 

“Q.  I  want  your  best  recollection.  “A.  I  can’t  tell  that 
when  I  received  this  telegram  that  I  went  up  to  New  York 
and  told  them  about  it.  I  can’t  remember  that. 
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“Q*  I  am  asking  you  if  prior  to  this  telegram 
780  you  had  discussed  these  matters  with  them.  “A.  I 
discussed  it  many  times  with  him  about  buying 
shares.  ’  ’ 

Mr.  Berger:  Page  442,  reference  being  had  to  DJ-W  174, 
which  was  a  cable  of  January  22  from  Ward  to  Hollender 
(reading) : 

“Q.  Who  were  the  friends  who  were  mentioned  in  the 
lourth  line?  “A.  That  was  the  investment  group,  which 
at  that  time  I  didn’t  know  exactly  who  it  included.  I 
suppose  it  would  include  me,  and  it  included  Mahler. 

“Subsequently,  Mr.  Lancaster,  I  believe,  bought  some 
shares ;  Mr.  Stevenson  did,  anyway,  and  Ted  Koch. 

“When  you  read  the  Trenton  agreement,  you  will  find 
it  is  divided  up  into  A  Group  and  B  Group.  I  have  for¬ 
gotten  which  is  A  and  which  is  B.  Call  one  of  them  the 
Management  Group,  and  the  one  that  has  been  referred  to 
is  the  Investment  Group.  The  Management  Group  got  245 
shares,  and  the  Investment  Group  got  255  shares.” 
*##*##*:*•# 

782  “  Q.  What  do  you  mean  by  ‘  the  plans  which  we  have 
worked  out’?  “A.  That  the  sale  to — that’s  what 

resulted  in  the  Trenton  agreement,  the  sale  to  American 
citizens  with  the  option. 

“Q.  Had  those  plans  been  formulated  on  paper  at  this 
time?  “A.  I  don’t  know,  at  that  time.  I  didn’t  do  that. 
I  helped  discuss  it  and  all,  but  I  don’t  know  when  that 
actually  was  done. 

“Q.  Who  are  the  1  we’  that  you  refer  to  there?  “A.  Well, 
I  think  everybody  that  was  interested  in  Herman 

783  Basch  &  Company  was  anxious  to  have  something 
done.  Mr.  Klein,  Mr.  Stevenson,  Paul  Vort,  Fred 

Basch — everybody  was  interested  in  having  this  done.” 

•  ##*#*#**• 

Mr.  Berger:  On  page  452  reference  was  being  had  to 
the  cable  of  January  19  from  Mahler  to  Hollender,  which  is 
quoted  at  the  bottom  of  page  450  as  follows : 
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“new  division  of  shares  should  be  as  follows  less  than 

HALF  SHOULD  GO  TO  CROWN  PRINCES  REST  TO  THE  PEOPLE 
HERE  WHOM  YOU  CAN  REALLY  TRUST.” 

I  was  just  reading  the  cable,  and  now  I  will  go  to  the 
question  on  page  452  (reading) : 

“Q.  Well,  now,  you  mention,  or  Mr.  Mahler  mentions, 
that  the  first  group  has  about  $50,000.  Had  you  discussed 
that  with  Mr.  Mahler?  “A.  I  don’t  recall. 

“Q.  Do  you  know  who  he  meant  by  the  first  group  in  this 
cable?  Is  it  the  same  as  Crown  Princes?  “A.  I  don’t 
know. 

“Mr.  Berger:  What  else  could  it  mean? 

“The  Witness:  I  don’t  know.  It  probably  does,  but  I 
don’t  know.  I  guess  that’s  what  it  means,  that  Paul  Vort 
and  Fred  Basch  had  their  own  funds.  I  guess  they 

784  must  have  told  Mr.  Mahler.  That  I  don’t  know 
any  thing  about.” 

Mr.  Falloon:  I  think  he  should  go  on  with  that.  It  is 
the  same  telegram. 

Mr.  Berger :  At  the  request  of  the  Government,  going  on 
with  this: 

“Q.  Going  on  with  this:  ‘for  second  group  part  of  the 

AMOUNTS  MENTIONED  BY  YOU  CAN  BE  USED.’  What  is  that 

about,  do  you  know?  “A.  I  don’t  know. 

“Q.  Do  you  know  who  the  second  group  were?  “A. 
Well,  the  second  group,  I  suppose,  is  the  group  that  was 
going  to  have  the  majority. 

“Q.  Who  was  that?  “A.  Well,  I  don’t  think  it  was 
determined  at  that  time  who  they  all  were. 

•  ••••••••• 

785  “Q.  ‘part  of  the  amounts  mentioned  by  you  can 
be  used,’  what  does  that  have  reference  to?  “A.  I 

don’t  know  what  that  means. 

“Q.  Continuing  on:  ‘this  is  an  approximate  proposal 
presuming  that  hermetical  security  for  you  is  guaran- 
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teed.’  What  does  that  mean?  “A.  I  don’t  know  what 
‘hermetical  security’  means  in  that  connection.” 

“Q.  The  last  cable  which  I  have  had  marked  was  the 
Tilsit  cable,  which  is  DJ-W  174.  Is  that  what  you  have  in 
mind?” 

•  ••••••••* 

“A.  Yes,  that’s  one  of  them.  That’s  the  first  time — and 
I  am  talking  about  174  now —  that  was  the  first  time 

786  that  I  had  been  advised  that  the  German  owners 
were  willing  for  Paul  and  Fred  to  have  almost  half 

the  shares. 

*•*••**#*• 

787  “Mr.  Berger:  I  think  it  fair  to  state,  Mr.  Wief- 
erich,  as  I  have  read  the  correspondence,  it  will  be 

amply  clear  that  all  this  represents  clarification  among  the 
German  owners  and  the  group  with  whom  the  Germans 
were  taking  counsel,  and  this  plan  as  it  was  taking 

788  place  wasn’t  revealed  in  its  details  to  Vort.  I  think 
we  are  going  to  be  able  to  show  that  from  this  cor¬ 
respondence  and  tie  it  together,  and  it  was  disclosed  at  the 
last  minute.  Novr,  there  -was  a  general  suggestion  in  re¬ 
sponse  to  pressure  that  ‘Yes,  maybe  you  are  going  to  get 
a  few  shares,’  but  they  say  now,  ‘Let’s  bring  in  the  estate.’ 
Mr.  Ward  suggests,  ‘Let’s  bring  in  Ernest  Nauen  a  little 
later,  and  Fred  Klein.’  ” 

Mr.  Falloon:  Just  a  minute.  I  object  to  that  self- 
serving  statement  and  to  the  interruption  of  the  direct 
examination  of  the  witness. 

Mr.  Berger:  The  witness  said,  “I  think  that’s  a  fair 
statement.” 

Your  Honor,  he  adopted  it.  I  tried  to  summarize  it. 
The  Court:  Let  me  see  it. 

(Counsel  for  plaintiffs  hands  volume  to  the  Court.) 

The  Court:  You  are  objecting  to  the  statement  that  Mr. 
Berger  made? 
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Mr.  Falloon :  Yes.  I  don’t  think  that  belongs  in  the 
evidence. 

The  Court:  Well,  it  is  not  evidence.  It  is  simply  a 
statement  of  his  conclusion.  It  is  really  argumentative. 

Mr.  Berger:  It  is  argumentative,  and  all  I  say  is,  it  was 
an  attempt  at  a  summary,  and  the  witness  said,  “I 
780  think  that  is  a  fair  statement.” 

The  Court:  It  is  simply  that  you  made  that  ar¬ 
gument.  It  depends  on  whether  vour  argument  is  sustained 
by  the  evidence,  that  is  all. 

Mr.  Berger:  The  witness  said,  at  page  474: 

“I  think  that’s  a  fair  statement.  I  don’t  think  it  was 
definitely  known  right  then.  What  I  think  was  known 
then  was  that  finally,  after  we  worked  for  a  long  time,  we 
got  the  German  owners  to  agree  that  they  would  Ameri¬ 
canize  this  company  so  we  could  get  by  with  the  Boycott,  so 
the  trade  could  say,  ‘All  the  shares  are  owned  by  Ameri¬ 
cans.  ’ 

“At  the  same  time,  they  agreed  that  a  part  of  these 
shares,  as  they  expressed  it,  should  be  owned  by  the  Crown 
Princes.  At  this  particular  time  I  think  that  only  included 
Fred  Basch  and  Paul  Vort.  I  think  later  that  Ernest 
Nauen  was  brought  in.  I  think  later  Mr.  Klein  was  brought 
in.  As  far  as  I  know,  nobody  knew  how  the  majority  stock 
was  going  to  be  divided  up.  The  only  thing  that  I  think 
was  known  was  that  it  was  going  to  be — ” 

The  Court:  When  the  witness  stated  that  that  was  a 
fair  statement,  I  think  that  made  it  all  the  evidence.  There 
was  no  objection  at  that  time. 

Mr.  Falloon:  I  might  say,  Your  Honor,  that  he 
790  was  not  examining  the  witness  himself,  but  it  was 
an  interpolation  when  we  were  examining  the  wit¬ 
ness. 

The  Court:  I  will  admit  it  as  a  verification  by  the  wit¬ 
ness  of  that  statement. 

«•••••*••• 

Mr.  Berger:  At  the  request  of  the  Government  I  begin 
at  page  495  as  a  prelude  to  the  portion  I  wanted  to  read 
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at  the  bottom  of  page  496.  He  is  comparing  the  situation 
the  effect  of  the  boycott  on  Basch  and  on  Thorer  &  Hollen¬ 
der,  and  the  question  is  (reading) : 

“Q.  Why  would  it  be  effective  there  and  not  here?  “A. 
Here  is  my  interpretation:  First  of  all,  Thorer  &  Hollen- 
der  was  a  continuation  in  New  York  of  the  old  firm  of 
Theodore  Thorer.  Theodore  Thorer  is  the  old  German 
firm  in  Leipzig  that  dealt  in  furs.  There  isn’t  anything  in 
the  fur  business  that  had  any  substantial  interest  that 
didn’t  know  that  Thorer  &  Hollender — that  the  dominating 
factor  in  Thorer  &  Hollender  was  Paul  Hollender. 

“The  principal  thing  that  we  had  to  get  around 

791  in  Thorer  &  Hollender  for  the  Boycott  Committee 
was  that  one  of  the  questions  they  always  asked 

was  ‘Do  you  remit  any  money  to  Germany?  If  you  remit 
any  money  to  Germany,  you  go  on  our  black  list.’ 

“Now,  if  this  Thorer  &  Hollender  stock  was  continued 
to  be  owned  by  Germans,  and  the  dividends  were  paid  and 
remittance  were  made,  then  that  would  be  an  intolerable 
situation  from  the  boycott  position  for  Thorer  &  Hollender. 

“I  didn’t  agree — and  I  think  the  record  will  bear  me 
out — I  never  was  for  any  Swedish  plan,  and  I  think  I  said 
so  all  the  way  through.  I  never  did  understand  -what  it 
was  all  about,  but  they  seemed  to  be  bound  and  determined 
to  work  out  some  arrangement  in  Sweden,  and  from  the 
Boycott  Committee  for  Thorer  &  Hollender,  I  admit  that 
would  have  been  helpful,  because  we  could  then  definitely, 
say,  ‘No,  we  remit  no  money  to  Germany.’ 

“Now,  as  far  as  Basch  is  concerned,  too  many  statements 
had  been  made.  Basch,  to  begin  with — Herman  Basch,  of 
course — was  Jewish.  Everybody  connected  with  Herman 
Basch ’s  organization  was  Jewish.  I  mean  Mr.  Vort,  Mr. 
Basch — Dr.  Nauen  wasn’t,  but  he  came  in  subsequently, 
but  the  controlling  factor  it  was  definitely  known  in  the 
fur  trade. 

792  “Now,  they  had  their  contacts  with  the  Boycott 
Committee  and  there  are  other  people  who  can  give 

you  better  information  on  that  than  I,  because  I  never  met 
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any  of  them,  and  my  information  you  might  say  is  heresay, 
because  nobodv  told  me. 

“They  represented  that  there  wasn't  any  German  in  this 
whatsoever,  and  to  make  good  that  representation,  some  of 
these  documents  were  worked  out. 

“I  don’t  know  whether  they  were  ever  shown  to  the  Boy¬ 
cott  Committee  or  not,  but  about  the  time  of  the  Trenton 
meeting  it  got  terribly  hot,  and  they  were  coming  around 
to  look  at  the  record.  I  think  that  can  be  shown. 

“So  that  their  situation,  it  having  said  that  there  was 
no  German  interest,  they  would  some  day  make  a  statement, 
‘Oh  no,  there  is  no  German  interest  or  Swedish  interest,’ 
I  am  sure  that  wouldn’t  have  made  the  slightest  bit  of 
difference  as  far  as  the  Boycott  Committee  was  concerned. 
The  Boycott  Committee  would  have  just  laughed  and  said, 
‘That’s  what  the  Germans  have  done  to  get  rid  of  their 
stock.  ’ 

“Mr.  Berger:  Are  you  suggesting  that  after  having 
represented  that  this  was  really  now  in  the  hands  of  a 
Jewish  holding  company,  that  whole  story  would  be  ex¬ 
ploded  sky  high  if  there  was  a  transfer  to  Swedish 

793  interests? 

“The  Witness:  Yes:  and  they  would  know  that 
wasn’t  true.  I  am  sure  that  the  facts  will  bear  that  out.” 

794  “Q.  And  further  on  you  say  that  Ernest’s  shares 
should  be  included  in  the  minority.  Who  is  Ernest? 

“A.  Ernest  Nauen. 

‘  ‘  Q.  Had  you  discussed  with  him  that  he  purchase  shares 
in  this  company?  “A.  I  don’t  know  that  I  had.  I  sug¬ 
gested  to  Thorer  &  Company  or  somebody  over  there  that 
he  be  included,  I  think. 

“Q.  My  question  is:  Had  you  discussed  it  with  him? 
“A.  I  don’t  know.” 

•  •**•**»•* 

“Q.  Then  you  go  on  to  say:  ‘Whatever  interest  he  might 
have  would  certainly  coincide  with  vour  interest.’  What 
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did  you  mean  by  that?  “A.  What  I  meant  there  is 

795  just  the  same  I  meant  up  here  about  Mr.  Klein. 

“If  they  are  going  to  sell  this  stock  and  take  an 
option  back,  it  is  to  their  interest  to  have  people  there  that 
will  keep  the  corporation  alive  and  running  to  the  best 
interests  of  everybody,  not  have  the  management  pay  out 
exorbitant  salaries,  pay  out  exorbitant  bonuses,  and  milk 
the  company. 

“In  other  words,  they  are  stepping  out  and  Thorer  & 
Company  is  stepping  out  of  the  picture,  and  while  they  are 
out  of  it,  it  seemed  to  me  that  they  would  like  to  have  some¬ 
body  running  it  that  would  run  the  business  in  such  a  way 
that  it  would  be  to  the  best  interest  of  the  business,  and  that 
if  at  some  future  time,  as  and  when  it  was  possible — and 
I  always  thought  that  they  probably  would  come  back  and 
exercise  this  option  and  take  the  business  back,  that  the 
business  would  be  a  good  business  and  wouldn’t  have  suf¬ 
fered  in  the  meantime.  ” 

•  ••••••*•• 

“There  had  been  a  constant  bickering,  as  I  got  the 
picture.  There  was  sort  of  a  friction,  I  think  be- 

796  tween  Schoenburg  and  Mr.  Vort  and  Mr.  Basch.  I 
don’t  think  they  particularly  trusted  them  fully.” 

Mr.  Berger:  Page  511,  the  interrogation  by  Mr.  Wiefer- 
ich  was  with  respect  to  DJ-W  197-A,  a  letter  to  Ward  from 
Hollendcr  under  date  of  February  6,  1939  (reading) : 

“Q.  In  the  sixth  line,  I  read  this:  ‘if  statements  re¬ 
jected  AND  IN  MEANTIME  CHANGE  IS  NOT  MADE  ALL  IS  LOST 

we  all  agree  stop.’  “A.  If  the  Boycott  Committee  didn’t 
accept  the  statements  as  presented  as  satisfactory. 

“Q.  This  is  with  respect  to  which  company,  Mr.  Ward? 
“A.  Herman  Basch.  And  if  we  didn’t  Americanize  the 
company,  then  the  company  isn’t  worth  anything.  If  it  is 
ever  pul  on  the  black  list  by  the  Jewish  Boycott  Committee, 
it  would  have  no  value  at  all.  I  mean  everybody  agreed 
it  would  be  worth  nothing. 

•  ##•###*#* 
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797  “Q.  I  read  on:  ‘as  ive  already  fought  to  reduce 

half  forty  nine  percent  stop. ’  Does  that  refresh 
your  recollection  as  to  whether  you  had  discussed  this  with 
the  Crown  Princes?  “A.  Oh,  I  think  they  wanted  to  buv 
it  all  in  the  beginning  if  they  could,  sure.  They  would 
have  bought  it. 

“Q.  At  this  time  had  you  reached  agreement  with  them 
as  to  how  much  they  were  to  receive?  “A.  I  don't  think 
so,  but  1  knew  that  12-V-*  percent  wasn’t  going  to  satifv 
them. 

*##*##•#*# 

799  Mr.  Berger:  Page  523.  This  is  with  reference  to 
February  7,  1939  (reading) : 

“Q.  Did  vou  have  a  fixed  understanding  with  Mr.  Klein 
as  to  how  many  shares  Klein  was  going  to  get?  “A.  No. 
I  didn’t  know  whether  he  was  going  to  get  any  or  not.” 

Mr.  Berger:  Page  531  Mr.  Wieferich  introduced  D.JAY 
208,  being  the  day  note  of  January  17,  18  and  19,  of  Mr. 
James  Stevenson  (reading) : 

“Q.  Mr.  Ward,  my  question  is  this:  Yesterday  you  de¬ 
scribed  a  transaction  whereby  the  ownership  of  Althor  was 
effected  so  as  to  make  representations  to  the  Boycott  Com¬ 
mittee  “A.  That’s  right. 

“Q.  And  I  ask  you  now  if  this  exhibit  refreshes  your 
recollection —  “A.  That’s  the  time. 

“Q.  — as  to  the  manner  of  that  transaction?  “A.  That’s 
the  time.  I  remember  the  conference,  at  both  the  hotel  and 
Mr.  Klein’s  office. 

“Q.  Well,  now*,  will  you  refresh  your  recollection  by 
looking  at  this  and  tell  me  if  it  was  in  connection  with 
this  that  you  had  occasion  to  go  to  the  safe  deposit 

800  box?  “A.  That  is  my  best  recollection.  I  can’t  be 
absolutely  sure,  but  I  don’t  know  what  else  it  could 

be.  I  think  that’s  about  the  date.  Yes,  that’s  the  same 
date. 

“Q.  Use  the  exhibit  number,  too,  so  we  can  tie  it  together 
in  the  record,  if  you  will.  “A.  According  to  Exhibit  170, 


1  got  authorization  on  the  telephone  to  get  into  the  deposit 
box  which  Thorer  &  Company  held  in  the  National  City 
Hank  at  2Stli  Street  and  Fifth  Avenue.  And  I  think,  the 
best  I  can  remember,  I  took  out  of  that  box  a  certificate  for 
o00  shares  of  Althor  stock,  and  that  is  the  certificate  that 
is  referred  to  in  Exhibit  20S.” 
#***#*•#•# 

802  Did  vou  in  fact  meet  Mr.  Koch  before  vou  went  to 
*  • 

the  general  conference?  “A. I  think  I  met  Mr.  Koch 
the  night  before  and  had  dinner  with  him.  I  am  not  too 
sure  about  that,  but  that  is  the  wav  I  remember  it.  I  was 
in — I  am  quite  sure  I  was  in  New  York.  Well,  I  said  here 
I  was  going  to  New  York  Thursday  morning.  So  the 
Ilansa  didn’t  arrive  until  the  17th  late,  and  I  think  the  17th 
was  on  a  Friday. 

“  Q.  Well,  did  you  have  a  conference  with  Mr.  Koch 
before  you  conferred  with  anyone  else  on  this  deal?  “A. 
Then  we  simply  went  down  to  Trenton.  We  had  dinner, 
and  he  asked  me  all  about  Basch.  He  didn’t  know  any¬ 
thing  about  Basch. 

*•****•#•* 

S05  “I  remember  Paul  Vort  saying  to  me,  ‘They  will 
never  exercise  the  option.’  And  he  said,  ‘The  fur 
trade  won’t  stand  for  it,  so  I  am  not  worried  about  the 
option.’  ” 

*###••**•« 

80G  “Q.  Did  you  discuss  the  matter  of  your  fee  with 

them?  “A.  When  are  you  talking  about? 

“Q.  Friday  night.  “A.  Still  Friday  night?  I  don’t 
think  so.  I  don’t  think  we  discussed  much  then.  I  think  we 
discussed  that  Saturday.  I  am  hazy  on  that.  I  mean, 
807  I  can’t  say  just  exactly  what  the  sequence  of  events 
was. 

“Q.  Well,  now —  “A.  But  I  think  the  reason  I  say  what 
I  do,  that  I  said  what  I  did,  is  I  don’t  think  anybody  was 
there.  I  mean,  I  don’t  think  I  discussed  my  fee  before  Ted 
Koch  or  anybody  else. 
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“I  think  when  I  talked  to  Mr.  Sclioenburg,  maybe  Otto 
Nauen  was  there,  but  I  don’t  think — the  same  thing  is  true 
about  Mr.  Vort’s  salary.  They  weren’t  discussed  generally 
in  an  open  meeting.  They  were  discussed  privately.” 

Mr.  Berger:  On  page  600  the  witness  was  interrogated 
about  DJ-W  221,  which  is  one  of  the  documents  executed 
at  Trenton,  and  I  believe  is  the  so-called  release  and  dis¬ 
charge  (reading) : 

“Q.  I  notice  in  the  list  of  people  between  whom  this 
agreement  is  made  and  also  the  list  of  signatures,  that  Mr. 
Mahler’s  name  does  not  appear.  “A.  That’s  right.  Mr. 
Mahler’s  stock  was  held  by  Mr.  Stevenson  and  Mr.  Koch 
as  nominees. 

“Now,  I  am  not  sure  about  this,  and  somebody  else  can 
tell  you  better  than  I,  but  it  seems  to  me  there  was  some 
objection  made  to  his  having  anything  to  do  with  it.  It 
would  be  better  for  the  company  if  he  wasn’t  pub- 
80S  licly  known  to  have  a  part  in  it.  Now,  that  is  de¬ 
veloped  later  on  in  connection  with  the  contract. 

“That  is  the  reason,  as  I  remember  it  anvwav — and  I 
think  this  record  will  bear  that  out — that  a  contract  wasn’t 
made  with  him  or  renewed  was  because  there  was  some  ob¬ 
jection  to  his  having  any  participation. 

“Q.  Who  raised  the  objection?  “A.  Well,  I  am  not  sure. 

“Q.  Sclioenburg?  “A.  No,  I  don’t  think  so.  T  think  that 
probably  came  from  the  management.  I  don’t  know  whether 
Fred  Basch  or  Fred  Klein  or  Paul  Vortrefflich,  perhaps  one 
of  them.” 

•  *#*••*•** 

811  Mr.  Berger:  On  page  647  the  witness  was  being 
interrogated  with  respect  to  the  termination  of  the 
cross-options  (reading) : 

“Mr.  Wiefericli:  I  am  just  asking  if  that  is  the  fact,  if 
all  the  parties  had  to  agree  to  terminate  it,  and  if  they  did 
so  agree. 

“The  Witness :  Well,  all  the  parties  agreed  to  terminate 
the  cross-options.  That  I  recall. 
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“Q.  Did  they  agree  to  terminate  this  escrow?  “A.  That 
I  don’t  remember. 

“Mr.  Berger:  Was  the  escrow  terminated,  in  fact? 

“The  Witness:  I  don’t  remember  the  details.  In  fact, 
it  was — sure,  we  all  got  our  shares.  I  mean  the  escrow 
agent  turned  the  shares  over  to  everybody. 

“Mr.  Berger:  Could  you  have  done  that  without  ter¬ 
mination  of  the  agreement? 

“The  Witness:  I  don’t  think  so.  I  don’t  think  Mr. 
Stevenson  would  at  least.” 

•  ##***•*** 

S12  “Q.  Was  the  desirability  of  Curt  Mahler’s  name 

appearing  on  any  of  these  agreements  discussed? 
“A.  Well,  I  have  a  hazy  recollection  that  either  Mr.  Vort 
of  Mr.  Basch  said  something  about,  but  I  can’t  be  clear 
about  it.  At  least  that  rather  satisfies  me  as  to  the  reason 
why  he  didn ’t  take  these  shares  in  his  own  name. 

“I  do  recall  that  in  connection  with  a  contract  that  Mr. 
Mahler  had  with  Althor— the  contract  Mr.  Mahler  had  with 
Herman  Basch  &  Company,  previous  contract — I  think  Mr. 
Vort  or  Mr.  Basch  or  both,  were  very  anxious  that  that  old 
contract,  signed  by  Herbert  Schoenburg  be  supplanted  by 
a  new  one  so  there  wouldn’t  be  any  document  showing  the 
ownership,  the  activity  on  the  part  of  any  Germans  as 
owners  in  connection  with  anything  of  Herman  Basch  & 
Company  or  Althor.  I  am  not  clear  on  it,  but  that  is  the 
only  explanation  I  can  give  you.” 

Mr.  Berger :  On  page  664  the  witness  was  being  interro¬ 
gated  about  the  so-called  15  percent  limitation  on  dividends 
(reading) : 

“Q.  Do  you  know  if  all  the  parties  agreed  to  the 
813  limitation?  Did  anyone  object?  “A.  I  don’t  recall 
that  either.  I  don’t  remember  the  detail  except  I 
know  something  was  said — I  think  Mr.  Schoenburg  made 
the  statement  that  he  wanted  to  be  liberal,  but  he  thought 
15  percent  dividends — there  was  some  discussion  about  it 
later  in  the  correspondence  as  to  whether  or  not  by  pay- 
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imr  merely  the  15  percent  dividend  we  wouldn’t  be  liable 
under  Section  102  of  the  tax  laws  for  undistributed  earn¬ 
ings.  That  I  recall  later.” 

****#**#•♦ 

S17  Mr.  Berger:  Your  Honor  will  recall  that  you  ex¬ 
cluded  the  plaintiffs’  interrogatories  executed  by  the 
Ambassador  to  the  Philippines,  on  the  ground  they  were 
couched  in  the  shape  of  leading  questions. 

I  have  a  fresh  set  of  interrogatories  which  I  hope  will 
cure  the  objection  on  that  ground.  I  have  served  them  this 
morning  on  the  defendant.  I  will  put  them  in  the  mail  as 
promptly  as  the  defendant  serves  his  cross-interrogatories, 
and  I  ask  leave  to  hold  the  record  open  until  they  get  back. 
I  hope  to  have  them  back  here  by  February  4th  or  5th. 

The  Court :  "Well,  I  will  do  nothing  at  the  present. 
SIS  There  is  nothing  to  do  at  present,  is  there? 

Mr.  Berger:  Nothing  to  do.  I  think  we  will  be 
sitting  probably  until  February  4th  or  5th,  and  I  will  ask 
your  permission  at  that  time — 

Mr.  Wieferieh:  I  want  to  object  to  this  procedure.  I 
think  it  is  a  little  late  to  be  filing  interrogatories,  in  the 
middle  of  our  trial. 

The  Court :  I  am  taking  no  action  now. 

Mr.  Berger :  The  onlv  thing,  if  I  mav  ask  vour  Honor,  it 
would  be  egregious  folly  for  me  to  go  to  the  expense  and 
the  difficulty  and  then  find  at  the  end  of  it  that  this  comes 
too  late,  Your  Honor. 

The  Court:  Mv  advice  would  be  to  vou,  don’t  do  it.  As 
T  said  before,  I  won’t  say  now  that  I  will  hold  the  case 
open  that  long:  I  don’t  know  whether  I  will  or  not.  The 
way  the  case  is  going  it  is  likely  to  still  be  running. 

***##•*•*• 

820  “Mr.  Berger:  You  don’t  mean  to  indicate  that 
these  transactions  were  step  by  step  so,  for  example, 
once  the  sale  was  determined  on  you  completed  that  agree¬ 
ment,  or  were  they  all  executed  at  the  end  of  that  long 
conference? 
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“The  Witness:  That’s  right. 

“Mr.  Berger:  They  were  executed  at  the  end  of  a  long 
conference? 

“The  Witness:  That’s  right. 

“Mr.  Berger :  Lots  of  haggling  in  between  about  various 
terms? 

“The  Witness:  Lot  of  haggling  between.  Mr.  Klein 
and  Mr.  Stevenson  would  go  out  and  dictate  something  to 
the  stenographer,  who  was  in  another  room  there.  Things 
would  he  written  up  while  other  things  were  discussed. 
Practically  all  the  signing  was  done  at  one  time  after  all 
the  documents  were  ready.” 

•  •#*••*••• 

821  “Mr.  Berger:  Isn’t  the  answer  simpler?  Could 
you,  like  Vort  and  Basch,  run  this  company? 

“The  Witness:  No.  I  was  coming  to  that.  I 

822  figured  that  this  price  this  stock  was  sold  to  the  man¬ 
agement,  who  would  have  to  carry  it  on,  and  without 

whom  we  would  all  be  helpless,  certainly  without  Fred 
Basch  or  Ernest  Nauen — wasn’t  anybody  that  knew  the 
formula,  couldn’t  anybody  do  the  dyeing.  The  company 
just  wouldn’t  exist,  so  it  wasn’t  strange  to  me  that  they 
should  get  their  stock  at  a  less  price. 

“I  think  that  is  a  very  common  practice,  particularly  in 
closed  corporations  where  it  is  based  on  formulas,  I  think 
the  management — although  I  have  read  in  the  paper,  every 
day  I  get  all  sorts  of  stories  of  bonuses  that  the  manage¬ 
ment  gets — been  a  lot  of  stockholders’  meetings  this  last 
month  or  so.” 

Mr.  Berger:  Let  the  record  show  that  the  subject  under 
discussion  was  the  so-called  option-free  shares  that  the  man¬ 
agement  had  purchased  at  the  same  price  that  the  other 
shares  were  sold. 

Page  677  (reading) : 

“Q.  Let  me  ask  you  this :  Why  were  some  of  their  shares 
subject  to  option  and  some  not?  Do  you  know  that?  “A. 
Well,  because  Thorer  &.  Company  wouldn’t  sell  them  more 
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than  25  percent  not  subject  to  option,  but  they  were 

823  willing  that  they  have  more  as  long  as  they  didn’t 
have  the  control. 

“Q.  And  why  was  that?  “A.  Well,  I  don’t  think  Thorer 
&  Company  trusted  them  completely.  There  had  been  all 
sorts  of  arguments  with  Paul  Vort  and  Fred  Basch.  I 
mean  just  the  year  before  there  was  quite  a  discussion  about 
salary  and  bonuses. 

“Mr.  Berger:  Arguments  with  whom? 

“The  Witness:  Thorer  &  Company — some  representa¬ 
tive  of  Thorer  &  Company  is  a  better  way  to  say  it — and 
Paul  Vort  and  Fred  Basch,  perhaps  Ernest  Nauen.  He 
was  in  it,  too,  at  that  time.” 

“Q.  What  I  don’t  understand  is  why  these  gentlemen  got 
25  percent  free  and  clear  of  option,  and  24  percent  under 
option.  Do  you  know  why?  “A.  Because  Thorer  &  Com¬ 
pany  were  willing  to  sell  them  25  percent  without  option. 
They  wanted  75  percent  with  an  option.  There  isn’t  any 
question  in  my  mind.  I  don’t  think  there  was  any  question 
in  Mr.  Schoenburg’s  mind  that  they  fully  expected  to  come 
back  and  buy  these  shares  over  again. 

“Q.  Was  that  discussed  at  the  conference?  “A. 

824  Well,  I  don’t  know  whether  it  was  discussed  at  the 
conference.  I  don’t  know  what  you  mean.  I  got  that 

impression. 

“Q.  Was  Mr.  Mahler  apprised  of  that?  “A.  I  don’t 
know. 

“Q.  Was  Mr.  Vort?  “A.  I  don’t  know. 

“Q.  Was  Mr.  Xauon?  “A.  That  was  my  impression. 
It  may  be  a  matter  that  he  said  to  me — I  don’t  know.  But 
definitely  I  got  that  impression,  and  when  I  bought  the 
shares  I  had  that  definite  impression.  Now,  Paul  Vort  told 
me  after  the  conference  that  he  thought  he  knew  enough 
about  the  fur  trade  to  know  that  the  Germans  could  never 
get  back  there  in  his  lifetime,  or  words  to  that  effect,  so 
that  he  wasn’t  worried  about  their  option.  He  said  the 
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animosity  that  was  created  is  such  that  will  be  carried  on 
for  a  great  many  years.” 

Mr.  Berger:  Page  679  (reading) : 

“Q.  How  about  the  other  majority  stockholders,  all  of 
the  shares,  I  take  it,  were  subject  to  the  option?  Did  any 
of  you  request  at  the  conference  to  receive  shares  not  sub¬ 
ject  to  the  option?  “A.  No,  I  don’t  think  so,  because  we 
never  had  a  chance  to  get  them. 

825  “You  see,  I  had  started  years  before  to  try  to  get 
Thorer  &  Company  to  sell  these  shares  to  Americans. 

Now,  the  best  we  could  get  was  this  Trenton  agreement. 

“Before  they  came  over  here  I  think  it  was  pretty  clear 
they  were  willing  to  sell  certain  shares  to  the  management 
without  any  options  attached.  Now,  when  they  came  over 
here  this  is  the  best  we  could  get.  This  was  so  much  better 
than  anything  that  we  had  had — and  you  want  to  go  back 
basically  now. 

“I  am  talking  primarily  about  boycotts.  I  know  what 
the  company  had  been  through.  I  felt  that  this  would  solve 
the  boycott  problem,  or  at  least  very  materially  solve  it. 
There  was  never  any  thought  of  any  war,  never  any  thought 
of  any  cloaking  or  anything  in  my  mind  at  that  time  ever, 
wasn’t  any  question  about  that.  So  help  me  God,  there 
never  was  the  slightest  doubt  about  that,  or  inference. 
#*####**•# 

826  “Q.  (By  Mr.  Wieferich)  Were  there  any  gentle¬ 
men’s  agreements  as  to  returning  it  to  the  Germans 

after  the  emergency?  “A.  If  they  wanted  it,  they  could 
exercise  their  option. 

“Q.  Aside  from  the  option,  was  there  any  understand¬ 
ing?  “A.  Why  should  we  have  a  gentlemen’s  agreement 
to  do  something  that  you  had  an  open  and  shut  agreement 
on,  signed,  sealed  and  delivered? 

“Q.  That  is  not  my  question.  My  question  is,  aside  from 
the  option,  was  there  anything?  “A.  Not  so  far  as  I  am 
concerned.  I  can  only  answer  for  myself.” 
#•**#•••*• 
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*  *  *  asking  about  the  $19,000  check  (reading)  : 
“Q.  Why  was  it  made  payable  to  the  Basch  Hold¬ 
ing  Company  ?  “A.  Well,  as  I  recall,  that  was  suggested 
in  order  that  we  could  continue  to  make  that  record  in  sup¬ 
port  of  this  1936  agreement,  which  was  more  or  less  window 
dressing,  that  Basch  Holding  Company  had  an  interest. 

“Now,  that  suggestion  I  think  was  made  by  Mr. 
831  Klein.  I  am  not  too  sure  about  that,  and  I  think  it 
was  the  idea  that  if  the  Boycott  Committee  came  in 
it  would  show  that  Basch  Holding  Company  had  sold  their 
stock  to  us.” 

***###***• 

834  “Mr.  Berger:  Did  Yort  ever  offer  to  buy  Thorer 
&  Hollender? 

“The  Witness:  Yort?  No,  I  don’t  think  he  ever  had 
the  slightest  interest  in  Thorer  &  Hollender  except  as 
833  a  customer.  Yort  offered  to  buy  Herman  Basch.” 

#*###**#** 

“As  I  said  before,  you  see,  we  didn’t  all  sit  around  and 
everybody  just  sit  and  listen  when  somebody  spoke.  There 
were  a  lot  of  little  conversations  going  on,  and  I  wasn’t 
particularly  interested  in  arrangements  that  Ted  Koch 
made.  *  *  * 

#•##*##**•* 

S37  “Q.  On  the  second  page,  in  the  paragraph  start¬ 

ing  in  the  middle  of  the  page,  what  was  the  discussion 
at  Trenton  in  reference  to  the  compensation  paid  to  Paul 
and  Fred?  “A.  Well,  that  is — there  Paul  is  Paul  Yort 
and  Fred  is  Fred  Basch,  and  they  constituted  the  manage¬ 
ment  of  Herman  Basch  &  Company.  That  compensation 
was  their  salary  for  the  work  which  they  performed  for 
the  company. 

“You  recall  we  discussed  this  previously  and  Paul  Yort 
asked  me  to  speak  to  Mr.  Schoenburg  and  see  if  we 
couldn’t  arrange  for  agreement  on  their  salary.  He  didn’t 
want  the  matter  discussed  generally  by  everybody.  He 
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didn’t  think  it  was  anybody’s  business.  And  I  very  defi¬ 
nitely  was  of  the  opinion  that  it  would  be  a  great  advantage 
to  have  Paul’s  and  Fred’s  salary  definitely  settled. 

“So  I  did  speak  to  Mr.  Schoenburg  and  Mr. 

838  Schoenburg  agreed  with  Mr.  Vort  and  Mr.  Basch  as 
to  what  the  salary  should  be.  Their  then  salary  was 

listed. 

“And  then  apparently  there  was  some  criticism  on  the 
part  of  Ted  Koch  and  Mr.  Mahler  that  they  weren’t  con¬ 
sulted  about  what  the  salary  should  be.  I  think  that  is 
what  that  refers  to. 

“Q.  In  other  words,  the  agreement  between  Vort  and 
Basch  was  made  with  Schoenburg?  “A.  That’s  right. 

“Q.  And  no  one  else  was  consulted,  except  yourself  of 
course?  “A.  Yes.  They  came  to  an  agreement  on  that. 
Yes.  That’s  right.” 

•  *###*••«• 

839  Mr.  Berger:  First,  let  me  say  for  the  record  that 
DJ-W  267  was  a  cable  directed  to  Ward  from  Hol- 

lender  under  date  of  April  27,  1939,  and  it  says  “Inform 
Ted  and  Mahler.”  (Reading) : 

“Were  you  keeping  Vort,  Fred  Basch  or  Ernest  Nauen 
advised  of  all  of  these  cables  that  were  coming?” 

“The  Witness:  Never.  No.  Not  at  all.  There  was  only 
one  thing.  I  think  some  place  in  there  I  got  a  letter  that 
I  sent  to  Fred  Basch — I  mean  to  Paul  Vort — which  was 
something  about  Herman  Basch  &  Company. 

•  ***#••••• 

841  Mr.  Berger:  Page  850  the  witness  was  being  in¬ 
terrogated  about  DJ-W  300,  a  radiogram  dated  Sep¬ 
tember  19,  1939,  addressed  to  “Karakul,  Stockholm,” 
signed  Ward ;  and  I  believe,  Mr.  Falloon,  Karakul  was  one 
of  the  cable  addresses  of  Hollender,  is  that  right? 

Mr.  Falloon :  Yes. 

Mr.  Berger:  The  witness  was  asked  at  the  bottom  of 
page  850  (reading) : 
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“Q.  Let  me  read  what  I  see  here:  ‘Final  payment  fac¬ 
tory  remitted  Stockholm  because  stand  still  complications.  ’ 
“Now,  forgetting  about  the  stand  still  complications,  just 
recalling,  if  you  will,  what  that  ‘Final  payment  factory  re¬ 
mitted  Stockholm’  is?  “A.  I  don’t  remember.  What  I 
think  was  the  balance  due  to  Thorer  &  Company. 

“Mr.  Berger:  It  wasn’t  the  factory  sold,  it  wasn’t  the 
factory,  it  was  the  shares. 

“The  Witness:  No,  it  wasn’t  the  factory  sold.  It 

842  is  a  cable  expression  to  save  a  lot  of  time  and  money. 
It  meant  Herman  Basch  &  Company,  or  Althor,  to 

be  more  technical. 

“Q.  (By  Mr.  Wieferich)  Do  you  know  what  the  final  pay¬ 
ment  was?  “A.  No. 

“Q.  But  your  understanding  is —  “A.  I  knew  no  doubt 
at  that  time  but  I  don’t  recall. 

“Q.  This  was  the  final  payment  for  the  Althor  shares? 
“A.  That  is  probably  what  it  wms.  That  would  be  the  way 
I  interpret  it.  I  can’t  definitely  tell  you,  because  I  don’t 
remember.  #  •  # 

•  •*•*••••• 

843  Mr.  Berger :  At  page  879  the  witness  was  interro¬ 
gated  about  DJ-W  319,  a  letter  from  Curt  Mahler  to 

Mr.  Ward  dated  November  29,  1939,  which  had  to  do  wdth 
the  controversy  between  Mahler  and  Koch  as  to 

844  whether  Mr.  Koch  was  entitled  to  $2,500  from  Thorer 
&  Hollender  (reading) : 

“Q.  Let’s  go  on  to  the  next  paragraph.  What  was  your 
understanding  as  to  whether  or  not  $740  had  been  included 
in  his  director’s  fee?  “A.  I  don’t  know  that  I  had  any  de¬ 
cided  feeling  about  it.  I  don’t  know.  I  don’t  know  whether 
I  had  even  thought  about  it.  I  know*  I  w*as  caught  in  the 
middle,  and  Mahler  was  pretty  much  excited  about  it,  and 
so  was  Mr.  Koch,  and  I  tried  to  settle  it  the  best  way  I 
could.” 

Mr.  Berger:  Continuing  on  this  same  letter  the  witness 
was  asked  at  page  884  (reading) : 
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“Q.  Why  was  all  this  written  to  you?  “A.  Well,  why 
were  a  lot  of  things  written?  I  didn’t  write  the  letter.  I 
mean  I  should  think  the  answer  to  that  could  best  come 
from  the  man  who  wrote  the  letter  rather  than  me,  to  whom 
it  was  written. 

“The  only  explanation  I  can  give  to  you  is  both  of  these 
people  were  very  much  excited.  They  are  both  quite  emo¬ 
tional,  and  one  is  quite  obstinate  and  the  other  is  very  much 
emotional,  and  they  got  into  an  argument  about  these  fees — 
I  mean  these  expenses.  I  got  in  the  middle,  and  I  tried  to 
settle  it.  Later  on  it  was  settled.  As  a  matter  of  fact,  the 
$2,500  was  paid. 

S45  “Q.  Was  Mr.  Stevenson  consulted  on  this?  “A. 

No,  I  don’t  think  so.  As  far  as  I  know,  he  never 
knew  anything  about  it.  That  is  just  a  matter  of  Thorer  & 
Hollender,  between  Mr.  Mahler  and  Mr.  Koch,  and  I  got  in 
the  middle  of  it,  nothing  to  do  with  anything  except  Thorer 
&  Hollender. 

“Mr.  Berger:  Was  Vort  consulted,  or  Nauen? 

“The  Witness:  No. 

“Mr.  Berger:  Or  Fred  Basch? 

“The  Witness:  No,  I  am  sure  they  weren’t. 

##*##*•*•* 

849  Mr.  Berger:  At  the  bottom  of  that  page  Mr. 
Berger  asked  the  witness  respecting  the  letter  iden¬ 
tified  as  DJ-W320  from  Koch  to  Ward :  (Reading) 

“Mr.  Berger:  Was  this  letter  ever  shown  to  Yort? 

“The  Witness:  No. 

“Mr.  Berger:  Wras  he  ever  asked  whether  he  would  con¬ 
sent  to  use  dividends  and  buy  bonds  and  put  them  is  escrow, 
as  was  here  suggested  to  put  the  bonds  here  in  escrow? 

“The  Witness:  No,  and  that  was  never  done.  Nobody 
had  any  understanding  that  it  would  be  done.” 

850  On  page  897  Mr.  Berger  asked  the  witness  with 
respect  to  DJ-W321,  a  letter  addressed  by  Ward  to 
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Mahler  on  November  30,  1939,  which  discusses  the  treat¬ 
ment  of  Thorer  &  Hollender  dividends :  (Reading) 

“Mr.  Berger:  Did  you  communicate  with  Vort,  Ernest 
Nauen,  or  Fred  Basch  any  details  as  to  this 

851  treatment  of  Thorer  &  Hollender  dividends? 

“The  Witness:  No,  never.” 

•  #•••••••• 

852  “Q.  Well,  my  question  is  this,  Mr.  Ward.  At  the 
Trenton  conference,  did  you  agree  with  the  Germans 

to  limit  dividends  out  of  Herman  Basch  Company  or  Althor 
to  15  percent  of  the  purchase  price  of  the  Althor 
stock?  “A.  I  think  that  was  a  general  understanding. 

“Q.  And  was  that  purchase  price  about  $100,000?  “A. 
That’s  right. 

‘  ‘  Q.  And  would  this  $15,000  represent  the  practical  work¬ 
ing  out  of  that  understanding?  “A.  Of  course  $15,000  is 
15  percent  of  $100,000,  but  I  can’t  tell  you  that  that  is  the 
why  of  it.  I  would  rather  say  the  why  of  it  is  because  we 
earned  $16,500,  and  leaving  enough  to  pay  Althor ’s 

853  expenses  we  declared  all  the  rest.” 

•  ••••••••• 

Mr.  Berger:  Page  942  the  subject  of  interrogation  was 
DJ-W  336,  a  letter  addressed  to  Koch  by  Ward  dated  Feb¬ 
ruary  24,  1940,  and  on  page  943  Mr.  Berger  asked: 
(Reading) 

“Mr.  Berger:  What,  Mr.  Ward,  has  this  to  do  with 
Basch  &  Company  or  Curt  Mahler  or  Fred  Basch?” 

Mr.  Berger:  First  let  me  correct  that.  What  I  meant, 
of  course,  was  Ernest  Nauen,  Vort  and  Fred  Basch.  Curt 
Mahler  wasn ’t  in  that  group. 

(Reading) 

“The  Witness:  Not  a  thing.” 

“Mr.  Berger:  Did  you  advise  those  gentlemen  about 
this  letter? 

“The  Witness:  Oh,  no.  This  is  all  a  matter  of  Thorer 
&  Hollender.” 
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Mr.  Berger:  On  page  945,  with  respect  to  DJ-W337,  a 
letter  from  Ward  to  Koch  dated  March  2, 1940,  Mr.  Berger 
asked:  (Reading) 

“Mr.  Berger:  Were  Ernest,  Mahler,  and  Fred  Basch 
consulted  about  this  contract  ?” 

Mr.  Berger:  Mahler  was  a  typographical  mistake  for 
Nauen. 

(Reading) 

“The  Witness :  No,  they  never  knew  anything  about  this 
at  alL,, 

854  Mr.  Berger :  On  page  950  the  subject  of  interroga¬ 
tion  was  a  letter  addressed  to  Ward  by  Schoenburg 

dated  May  3,  1940,  and  Mr.  Berger  asked  Mr.  Ward: 
(Reading) 

“Mr.  Berger:  Mr.  Ward,  did  you  send  a  copy  of  this 
letter  to  Vort,  Nauen,  or  Fred  Basch? 

“The  Witness:  I  don’t  remember  having  done  so,  no.” 

*#*###•#•• 

Mr.  Berger :  On  page  961  the  interrogation  was  with  re¬ 
spect  to  DJ-W346,  a  letter  from  Koch  to  Stevenson  dated 
October  26,  1940:  (Reading) 

“Q.  I  assume  from  this  that  you  have  been  discussing 
with  Koch  by  telephone  and  with  Mr.  Mahler  and  Steven¬ 
son —  “A.  Yes.  I  had  dinner  with  Mr.  Stevenson,  and  he 
told  me  he  thought  it  wTould  certainly  be  a  great  mistake  if 
we  didn ’t  get  rid  of  these  options,  and  he  asked  me  at 

855  that  time  what  would  be  the  effect  of  our  going  into 
the  war,  if  the  United  States  got  into  the  war  and 

these  options  on  the  Althor  stock  were  outstanding;  and 
if  as  a  result  of  the  United  States  being  at  war  with  Ger¬ 
many,  the  United  States  Government  exercised  authority 
over  German  property,  what  would  the  Alien  Property  Cus¬ 
todian  do? 

“And  I  told  him  that  they  would  certainly  take  over  the 
interests  of  the  Germans,  which  would  be  the  right  to  re¬ 
purchase  this  stock. 
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“And  lie  said,  ‘Well,  don’t  you  agree  with  me,  then,  in 
that  case  the  whole  thing  blows  up  in  our  face  and  it 
wouldn’t  be  worth  anything?’ 

“And  I  said,  ‘I  certainly  do.’ 

559  “Q.  Had  you  been  informed  at  this  time,  Mr. 
Ward,  as  to  whether  or  not  a  German  license  would 

be  necessary  in  order  to  dispose  of  the  option,  government 
license?  “A.  I  hadn’t  been  in  touch  with  them  on 

560  that.  If  you  want  to  guess  I  would  have  presumed 
such  is  the  case;  but  I  don’t  think  anybody  told  me 

that.  I  know  it  was  the  case  when  they  sold  the  shares  at 
Trenton.  They  got  a  license ;  they  got  permission  of  their 
government  to  do  so  and  we  were  advised.” 

Mr.  Berger:  On  page  992  the  interrogation  of  the  wit¬ 
ness  was  directed  to  DJ-W354,  a  letter  to  Mr.  Ward  from 
Air.  Koch  dated  November  22,  1940,  which  contained  the 
cable  as  follows,  “Strongly  advise  selling  option  promptly 
as  possible  price  not  so  important  Jimmy  George  agree,” 
and  the  witness  was  asked  on  Page  992:  (Heading) 

“Q.  Did  you  agree  to  that?  “A.  Yes,  I  agreed  about 
‘Strongly  advise  selling  option.’  I  don’t  think  there  was 
every  anything  said  about  the  price  at  that  particular  time. 

“The  only  thing  I  can  recall  that  was  ever  said  about 
the  price  before  that  was  in  my  letter  of  November  20th, 
which  is  Exhibit  353,  in  which  I  said,  ‘I  don’t  know  what 
good  this  option  is  anyway’ — that  is,  this  is  from  the  Ger¬ 
man  point  of  view — ‘under  existing  circumstances,  it  could 
never  be  exercised  with  any  success  because  there  wouldn’t 
be  any  business.’  From  a  German  point  of  view,  it  had 
little  or  no  value.  From  an  American  point  of  view,  it  was 
tremendously  important  to  us. 

•  ••••••••• 

861  Mr.  Berger:  Page  1009  the  interrogation  was 
with  respect  to  DJ-W35S,  a  letter  to  Stevenson  by 
Ward  dated  November  30,  1940.  Mr.  Berger  asked:  (Read¬ 
ing) 
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“Mr.  Berger:  What  has  all  this  to  do,  Mr.  Wieferich, 
with  the  case  against  Vort,  Basch,  and  Ernest  Nauen?  Did 
any  of  these  instructions  to  write  to  Sweden  come  to  Mr. 
Vort,  as  far  as  you  know? 

“The  Witness:  No. 

“Mr.  Berger:  Did  you  transmit  any  such  instructions? 

“The  Witness:  No. 

“Mr.  Berger:  As  far  as  you  know,  did  they  write  to 
Sweden  ? 

“The  Witness:  As  far  as  I  know,  they  didn’t  write  at 
all.” 

Mr.  Berger:  Page  1020,  the  interrogation  was  with  re¬ 
spect  to  DJ-W363,  a  cable  to  Ward  signed  Agos,  dated  De¬ 
cember  8,  1940. 

S62  Agos,  I  believe,  was  a  cable  address  of  Groenwall 
&  Soederstrom,  who  were  the  purchasers  of  the 
shares  in  Thorer  &  Hollender. 

Mr.  Berger  asked  the  wbtness  with  respect  to  the  inter¬ 
rogation  about  this  letter:  (Reading) 

“Mr.  Berger:  What  does  all  that  have  to  do  with  Vort, 
Fred  Basch,  and  Ernest  Nauen  ?  Does  it  have  the  slightest 
reference  as  far  as  you  can  make  out  to  Herman  Basch  & 
Company? 

“The  Witness:  No,  I  don’t  think  so. 

“Mr.  Berger:  Was  this  communicated  to  Fred  Basch, 
Vort,  and  Ernest  Nauen? 

“The  Witness:  I  don’t  think  so.” 

Mr.  Berger:  On  page  1033  the  witness  was  interrogated 
about  D.T-W365,  a  cable  dated  December  9,  1940  to  Hollen¬ 
der  from  Ward.  He  was  asked:  (Reading) 

“Q.  You  say  here,  ‘Will  Cable  Tomorrow  Firm  Offer.’ 
Had  they  agreed  on  an  offer  at  that  time?  A.  I  don’t  know. 
Perhaps  they  hadn’t. 

“Q.  Had  a  figure  been  sent?  A.  This  would  indicate 
perhaps  it  hadn’t  been.  We  had  quite  an  argument  about 
it,  whether  or  not  the  holders  of  the  25  percent  free  of  op¬ 
tion  would  contribute  anything;  and  they  didn’t  think  they 
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should ;  and  we  took  the  position  that  they  were  just 
S63  as  much  interested  in  having  this  option  released  and 
it  would  affect  them  just  as  much  as  anybody  else, 
all  the  shares  to  be  treated  alike.  And  there  was  quite 
some  fast  talking. 

“Q.  Well,  I  don’t  understand  why  they  were  supposed 
to  contribute  on  the  part  that  was  free  of  the  option.  You 
say  it  would  affect  them  as  much  as  anyone  else.  Why  did 
it  affect  those  shares  free  of  the  option?  A.  We  took  the 
position  that  if  this  option  was  not  released,  and  there  are 
a  lot  of  if s  in  this  but  if  it  is  more  probable  than  possible, 
as  time  grew  on,  if  this  option  was  not  cancelled  and  if  we 
got  into  the  war,  the  United  States  got  into  the  war  with 
Germany  and  the  United  States  took  over  German  property 
in  the  United  States,  it  wouldn’t  make  any  difference  about 
the  shares,  whether  the  shares  had  an  option  or  didn’t  have 
an  option. 

“Our  disagreement  in  the  early  part  of  this  meeting  was 
the  contribution  that  was  going  to  be  made  to  paying  off, 
to  providing  the  money  to  pay  for  the  cancellation  of  the 
option.” 

•  •••••#•#• 

865  Mr.  Berger:  On  page  1048  the  witness  was  being 
asked  with  respect  to  a  discussion  of  the  cancellation 

of  the  repurchase  option  in  December,  1940:  (Reading) 
“Q.  Was  there  any  other  option  existing  at  this 

866  time  with  respect  to  your  shares  of  stock?  A.  Oh, 
I  suppose  that  the  cross-options  were  existing,  yes. 

“Q.  Are  those  the  only  other  options?  A.  I  think  that’s 
all  that  I  certainly  recall. 

“Q.  Were  there  any  options  to  the  Germans  existing  on 
your  shares  of  stock —  A.  No,  definitely  not. 

“Q.  — other  than  this  one?  A.  No,  not  even  impliedly 
or  anything.  I  mean  the  only  option  was  this  option  that 
was  openly  given. 

“Mr.  Berger:  In  writing. 
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“The  Witness:  In  writing,  under  the  Trenton  agree¬ 
ment.  ’  ’ 

Mr.  Berger:  On  page  1051  Mr.  Berger  asked  the  wit¬ 
ness  respecting  the  telephone  call  to  Hollender:  (Read¬ 
ing) 

“Mr.  Berger:  However,  did  he  understand  that  his  in¬ 
terest  and  that  of  his  partners  under  that  agreement  ter¬ 
minated  and  that  he  had  no  further  interest? 

“The  Witness:  I  told  him  on  the  phone,  ‘Paul,  I  want 
you  definitely  to  understand  this  terminates  all  your  inter¬ 
est  in  Thorer  &  Company.  There  is  no  funny  business 
about  this.’ 

S67  “Mr.  Berger:  You  mean  in  Basch  &  Company  and 
Althor? 

“The  Witness :  I  mean  Althor.  ‘ There  is  no  funny  busi¬ 
ness  about  this  at  all.  If  we  are  going  to  do  this,  this  ends 
it.  The  stockholders  over  here  will  own  it,  and  you  will 
have  no  interest  whatever.’ 

“Mr.  Berger:  He  knew  that? 

“The  Witness:  ‘I  want  you  to  understand  that.’  And 
he  said,  ‘I  understand,  fine.” 

“We  got  him  to  say  he  understood  and  repeat  every¬ 
thing.” 

“Q.  In  connection  with  your  last  statement,  Mr.  Ward, 
in  DJ-W365,  which  is  a  cable  you  sent  Hollender  on  the 
9th,  in  the  next  to  the  last  sentence  you  assured  him  as  fol¬ 
lows:  ‘Present  Distribution  Shares  Will  Not  Be  Changed 
by  Cancellation.’  Why  was  he  interested  in  the  distribu¬ 
tion  of  the  shares  after  the  cancellation?  A.  Because  he 
had  said  something  about  our  buying  these  shares,  the  in¬ 
vestment  group  buying  the  option. 

S6S  “I  think  he  was  more  willing — and  this  is  more  or 
less  of  a  guess;  he  didn’t  say  this,  but  I  got  the  im¬ 
pression  he  was  more  willing  to  sell  it  to  some  of  the  rest 
of  us  than  he  was  to  sell  it  to  Vort  and  Fred  Basch. 
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“There  had  been  a  suggestion  made  some  place  that  the 
investment  group  buy  this  option,  and  I  tried  to  make  it 
as  clear  as  I  could  here  that  he  had  already  sold  25  percent 
of  the  stock  free  of  any  option  and  that  75  percent  was  un¬ 
der  option,  and  what  we  proposed  to  do  was  cancel  this  en¬ 
tire  option  and  leave  the  distribution  of  the  shares  as  they 
were  at  that  time.” 

•  •••••#••* 

871  “Q.  I  don’t  want  the  exact  figures.  I  just  want 
your  understanding  of  how  these  figures  were  ar¬ 
rived  at.  A.  We  had  a  long  discussion  whether  the  25  per¬ 
cent  of  free  shares  should  bear  any  of  the  cost. 

“Q.  What  was  the  result  of  that?  A.  I  mean,  of  course, 
Mr.  Vort  and  Mr.  Basch,  and  Ernest  Nauen — I  am  not  sure 
about  all  of  them,  but  I  know  that  Mr.  Vort  didn’t  think 
they  should  pay  anything  on  the  free  shares,  and  I  think 
after  great  difficulty  we  convinced  him  that  it  was  very 
much  to  the  advantage  of  all  the  shares  to  have  this  option 
cancelled,  and  they  agreed. 

“Now,  I  am  not  sure  as  to  the  proportionate  share  they 
agreed  on.  I  don’t  know  if  they  paid  the  same  for  the  25 
percent  and  for  the  24  percent  or  not.” 

Mr.  Berger:  Page  1075:  (Reading) 

“Q.  Well,  did  the  25  percent  understand  that  it  would 
not  make  any  difference  because  it  was  coming  from  Basch 
&  Company  anyway? 

“Mr.  Berger:  What  were  they  fighting  about  then,  Mr. 
Ward,  if  that  is  so? 

872  “A.  We  argued  for  many,  many  hours  about  it. 
I  know  that. 

“Mr.  Berger:  I  think  that  is  your  answer,  Mr.  Ward — 
whether  it  made  a  difference  to  Vort.  He  thought  he  was 
paying  real  money. 

“The  Witness:  He  did.” 
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874  “Q.  Did  yon  have  any  agreement  with  Schoenburg 
or  Hollender  as  to  retention  of  the  cross-options? 

A.  No.  When  we  bought — and  that  is  quite  definite — when 
I  talked  to  him  on  the  telephone  it  was  definitely  under¬ 
stood.  I  said,  ‘This  is  a  clear,  clean-cut  purchase  of  this 
option.  There  are  no  strings  attached.’ 

“Mr.  Berger:  The  December  1940  purchase  of  the  re¬ 
purchase  option,  the  cancellation,  you  are  referring  to? 

“The  Witness:  Yes.  And  I  told  him  on  the  telephone, 
‘Paul,  I  want  you  to  definitely  understand  that  this  is  a 
clear,  clean-cut  sale,  no  strings  attached  whatever.  You 
have  nothing  further  to  do  with  it.  ’ 
*•••#**#*• 

875  Mr.  Berger:  Page  1108  the  witness  was  asked 
about  a  German  permit  for  the  execution  by  the  Ger¬ 
mans  of  the  repurchase  cancellation  agreement:  (Reading) 

“Q.  Did  you  ever  get  a  copy  of  the  permit  from  the  Ger¬ 
man  Government?  A.  I  don’t  think  so.  I  think  we  got 
word  it  had  been  approved  some  place.  I  seem  to  recall 
that,  but  I  don’t  think  I  ever  saw  a  copy  of  a  German  per¬ 
mit.  Maybe  I  did,  but  I  certainly  don’t  recall  it.” 

•  *•••***•• 

S76  “Q.  Well,  did  you  have  any  understanding  with 

Ted  Koch,  for  example,  that  you  or  he  would  not  dispose 
of  the  shares  without  offering  them  to  each  other?  A.  No. 

“Q.  Did  you  have  an  agreement  with  anybody  else?  A. 
Didn’t  have  an  agreement  with  anybody.  The  only  agree¬ 
ment  I  had  was  these  written  agreements. 

“Q.  Did  you  have  an  agreement  which  was  not  reduced 
to  writing?  A.  No.  Oh,  no,  and  there  was  no  under- 
877  standing,  implied  or  imaginative  or  anything  that 
these  shares  were  to  be  held  for  the  account  of  any- 
bodv  else. 

“I  mean  whenever  these  shares  were  freed  of  the  option 
to  the  Germans  and  freed  of  all  options,  then  they  were  a 
hundred  percent  mine,  and  nobody  else  had  any  interest  in 
them,  and  I  had  no  understanding,  agreement,  or  any  kind 
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of  either  written,  implied  or  any  other  kind  of  agreement 
that  you  can  think  of,  with  respect  to  these  shares.  They 
were  held  only  for  myself. 

“Q.  Do  you  know  if  anyone  else  who  was  a  stockholder 
in  the  Althor  Company  had  any  agreements  among  them¬ 
selves?  A.  Not  to  my  knowledge.” 

87S  Mr.  Berger:  At  page  1139  the  witness  was  shown 
a  letter  identified  as  DJ-W396  written  by  himself: 
(Reading) 

“Q.  (By  Mr.  Falloon)  But  now,  Mr.  Ward,  let  me  sug¬ 
gest  vou  read  this  letter.  A.  This  is  not — strike  that  all 
out.  This  isn’t  what  I  thought  it  was.  This  is  credit  that 
I  created  on  the  books  of  the  company  to  my  account.  At 
this  particular  time  they  were  paying  a  small  amount  of 
interest  for  credit  balances  from  officers.  I  didn’t 
S79  need  this  money  until  I  had  to  pay  my  income  taxes 
in  March,  so  I  sent  this  in. 

“Mr.  Berger:  Had  other  officers  done  that  over  the 
years  from  time  to  time? 

“The  Witness:  Yes,  practically  everybody,  as  I  recall.” 

Mr.  Berger:  Page  1141:  (Reading) 

“Q.  (By  Mr.  Falloon)  What  I  am  getting  at  is  this. 
You  didn’t  deposit  it  with  the  company  merely  for  safe- 
keping,  did  you?  A.  No,  no,  I  mean — 

“Q.  The  purpose  was  to  let  them  use  the  money?  A. 
Instead  of  leaving  it  in  my  bank  account  I  put  it  up  there. 
I  think  I  got  a  few  dollars’  interest. 

“Q.  They  must  have  had  some  use  for  the  money  or  you 
wouldn’t  have  done  it;  is  that  right?  A.  It  was  just  a 
common  practice.  They  did  this  throughout  all  the  years. 

“Q.  Wasn’t  the  purpose  to  give  them  the  use  of  the 
money  ? 

“Mr.  Berger:  I  will  concede  that,  sure.  It  was  a  loan. 
I  will  say  I  will  prove  that  everybody  who  deposited  got 
6  percent. 
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“The  Witness:  They  had  the  use  of  the  money 

880  certainly  if  I  sent  it  up  there.  I  think  the  idea  came 
from  me,  because  I  didn’t  need  it  till  I  paid  my  taxes, 

and  the  Riggs  Bank  didn’t  pay  me  any  interest.  If  I  could 
pick  up  a  few  dollars  there — and  I  had  recalled  that  that 
was  common  practice  as  among  the  management  group. 

“Q.  (By  Mr.  Falloon)  I  wouldn’t  have  raised  this  ques¬ 
tion  except  for  the  suggestion  that  they  had  plenty  of 
money  on  hand.  A.  You  see,  the  management  had  been 
doing  this.  It  had  been  common  practice.  I  don’t  recall 
this  at  all.  This  is  possible :  I  found  out  that  when  they 
had  some  loose  money  they  left  it  and  got  some  interest. 
I  didn’t  see  why  I  couldn’t.” 

*#•*###### 

Mr.  Berger :  On  page  1169  the  witness  was  interrogated 
respecting  DJ-W412,  a  letter  from  Ward  to  Koch  dated 
April  18,  1941:  (Reading) 

“Q.  Now,  Mr.  Ward,  down  in  paragraph  4  on  this  first 
page  you  state  that  Mr.  Percus  brought  up  the  ques- 

881  tion  of  rimbursing  Mr.  Mahler  for  the  excess  tax 
payment  which  he  had  to  make  by  reason  of  the 

$66,000  dividend  in  1940.  A.  I  don’t  remember  all  that  too 
well,  but  as  I  recall,  Mr.  Mahler  had  complained  very  bit¬ 
terly  because  he  was  in  such  high  tax  bracket  that  this  last 
dividend,  which  he  got  from  Althor,  he  wasn’t  able  to  keep 
much  of  it. 

“So  this  was  a  suggestion  made  by  Mr.  Percus.  I  re¬ 
member  some  discussion  about  it.  If  anything  was  done, 
I  don’t  remember  anything,  except  that  from  your  file  there 
I  noticed  that  Ted  Koch  subsequently  did  write  Mr.  Percus 
a  note  to  tell  him  the  difference  it  made  in  his  taxes. 

“Now,  I  don’t  recall  whether  I  ever  did  or  not.  I  am 
sure,  however,  that  this  never  got  beyond  the  pure  sugges¬ 
tion  stage,  and  nothing  was  done.  I  know  that  I  took  the 
dividends  and  reported  my  dividends  as  income  and  paid 
my  taxes  on  them.  I  assume  the  others  did  the  same.” 

•  ***•#*#•• 
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884  Mr.  Berger:  On  page  1177  Mr.  Falloon,  still  di¬ 
recting  the  interrogation  to  DJ-W413,  asked:  (Read¬ 
ing) 

“Q.  I  think  the  letter  states  that  he  thought  the  Feb¬ 
ruary  dividend  was  a  reimbursement  for  the  excess  tax  for 
the  December  dividend,  but  he  goes  on  to  say  that  every¬ 
body’s  tax  liability  is  greater  than  the  February  dividend. 
Does  that  help  refresh  your  memory?  A.  No,  I  don’t  think 
there  is  any  connection  between  the  two  at  all.  I  think  the 
onlv  connection  between  the  two  dividends  was,  I  think 
there  was  probably — I  say  probably  because  I  am  hazy  on 
this — there  is  some  indication  in  my  mind  at  least  that  we 
agreed  to  pay  out  $100,000,  but  instead  of  doing  it  all  at 
one  time,  we  put  it  in  two  years  so  it  would  make  a  tax 
burden  a  little  lighter,  so  $70,000  was  paid  by  Basch  in 
December,  and  $30,000  was  declared  in  January.  That  is 
the  connection,  only  connection,  between  the  two  divi- 
SS5  dends  I  have  any  recollection  of.” 

•  •••••••*• 

885  Mr.  Berger:  On  page  1201  the  witness  was  inter¬ 
rogated  about  DJ-W431,  a  letter  from  Mahler  to 

Ward  dated  June  10,  1941,  which  dealt  with  the  termina¬ 
tion  of  the  cross-option  executed  in  February  1939.  The 
question  was:  (Reading) 

“Q.  The  last  sentence  in  this  paragraph,  ‘The  people 
concerned,  in  my  opinion,  are  upset  about  it,’  who  did  you 
take  ‘The  people  concerned’  to  mean?  A.  What  I  think  I 
took  it  to  mean  then — and  this  is  a  little  bit  difficult  to  say 
— what  I  think  I  took  it  to  mean  then  was  that  probably 
he  was  being  approached  by  the  management,  who 
889  wanted  to  know  why  this  thing  couldn’t  all  be  settled 
once  and  for  all.  That’s  the  only  logical  answer  I 
can  get. 

“Q.  I  assume  you  mean  by  ‘the  management’  Vort, 
Basch  and  Ernest  Nauen?  A.  Yes,  and  particularly  Vort. 
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“Mr.  Berger:  Why  would  they  be  getting  upset,  Mr. 
Ward? 

“The  Witness:  I  think  they  wanted  the  cross-options 
changed. 

“Mr.  Berger:  In  what  way? 

“The  Witness:  The  A  and  B  group.  So  that  there 
would  be  no  longer  any  A  or  B  group. 

“Mr.  Berger:  So  that  the  persons  in  the  whole  share¬ 
holding  group  of  the  company  could  buy  indiscriminately 
from  any  other  person? 

“The  Witness:  Yes;  •  *  * 

890  Mr.  Berger:  Page  1221,  the  subject  of  interroga¬ 
tion  was  DJ-WT438,  a  letter  to  Stevenson  from  Koch 
dated  August  19,  1941:  (Reading) 

“Q.  Presumably,  Basch,  Vortrefflich,  and  Nauen  were 
objecting  to  this  new  option  agreement  until  they  had 
gotten  an  adjustment  on  their  salaries.  A.  Yes,  I  think 
that’s  correct. 

“Q.  W7as  this  a  trading  proposition,  that  they  wouldn’t 
sign  the  options  until  they  got  an  increase?  A.  Always  a 
trading  proposition.  If  there  was  any  way  Paul  Vort  could 
put  any  pressure  on  us,  he  did  it,  provided  he  got  more 
money.” 

•  ••••«•••• 

S.91  Mr.  Berger:  At  page  1228  the  witness  was  shown 
DJ-Wr443,  a  letter  directed  to  Ward  by  Stevenson 
under  date  of  October  2,  1941 :  (Reading) 

“Q.  I  assume  this  would  clarify  your  memory  as  to  the 
time  this  escrow  agreement  was  terminated?  A.  I  suppose 
so.  Definitely  it  had  been  done  just  prior  to  that. 

•  #•••••••• 

893  Mr.  Berger:  At  page  1276  the  witness  was  interro- 

894  gated  respecting  DJ-W477,  a  letter  to  Klein  by 
Ward  under  date  of  May  23,  1942:  (Reading) 
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“Q.  Well,  in  the  second  paragraph  it  says,  ‘Mr.  Mahler 
and  I  prepared  our  statements  about  the  telephone  conver¬ 
sation.  Mr.  Stevenson  promised  to  immediately  prepare 
the  affidavit.’ 

“Does  that  refresh  your  recollection  as  to  what  the 
sequence  of  events  was  on  the  statements  and  the  affidavit? 
A.  Well,  of  course  Mr.  Mahler  and  Mr.  Koch  and  I  were 
the  only  ones  who  talked  to  Mr.  Hollender  on  the  telephone. 

“Mr.  Berger:  In  December  of  1940? 

“The  Witness:  In  December  of  1940.” 

Mr.  Berger:  At  page  1292  the  witness  was  interrogated 
about  DJ-W493,  a  letter  addressed  to  Koch  by  Ward  dated 
July  9,  1942 :  (Reading) 

“Q.  I  notice  that  in  the  second  paragraph  here  you  say, 
‘Paul  believes,  and  I  agree,  the  majority  of  the  stock  should 
be  owned  by  Paul  and  Fred.’  A.  That’s  right. 

“Q.  Is  that  Paul  Vort  and  Fred  Nauen?  A.  Fred  Basch. 

“Q.  Fred  Basch,  I’m  sorry.  A.  Now  I  have  com- 
S95  pletely  changed  my  position.  I  thought  here  it  would 
be  very  much  to  the  best  interests  of  the  company 
if  the  management  had  control  and  they  could  go  into  the 
fur  trade  and  say  to  the  fur  trade  once  and  for  all,  ‘We 
own  this  stock.’ 

“Q.  How  about  going  into  the  Government  and  telling 
the  Government  that?  Did  that  have  any  bearing  on  the 
situation?  A.  Well,  of  course,  I  don’t  know  when  that  time 
was,  but  there  was  a  time — it  might  have  been  a  little  bit 
later.  It  seems  to  me  it  was  later,  but  I’m  not  too  sure 
of  the  time. 

“A  suggestion  was  made,  and  this  came  to  me  hearsay. 
This  came  to  me  from  Mr.  Cowen,  who  told  me  and  told 
some  of  the  others  too,  that  Mr.  Clay  had  indicated  that  he 
thought  that  Basch  had  too  many  former  lawyers,  or  some¬ 
thing,  in  connection  with  it,  and  they  ought  to  do  some 
housecleaning.” 
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Mr.  Berger:  Let  the  record  show  that  Mr.  Clay  is  Mr. 
Eugene  Clay  of  the  Foreign  Funds  Control  of  the  Treasury 
Department. 

(Reading) 

“A.  (Continuing)  I  don’t  know  wrhen  that  was,  but  that 
I  think  was  the  reason  that  prompted  the  sale  of 

896  some  of  them.  Now,  at  this  time  I  was  perfectly 
willing  to  do  this. 

Mr.  Berger:  At  the  bottom  of  page  1293:  (Reading) 

“Q.  Now  in  connection  with  your  preceding  statement 
about  Mr.  Cowen,  I  direct  your  attention  to  the  third  par¬ 
agraph,  which  I  think  clarifies  what  you  were  explaining. 
Mr.  Clay  had  told  Mr.  Cowen  he  didn’t  like  the  set-up  and 
it  should  be  materially  changed.  A.  That’s  right.  I  didn’t 
know  the  timing,  but  he  told  me  then  when  I  wrote  that 
letter. 

*****«*••• 

897  “Q.  Well,  who  did  you  have  in  mind  as  prospec¬ 
tive  purchasers  at  this  time,  anyone?  A.  I  thought 

that  the  proper  thing  would  be  to  work  out  something  with 
the  Treasury  Department  or  the  Alien  Property  Custodian 
if  it  could  be  done,  as  to  what  was  the  way  to  do  it. 

“For  that  reason  we  did  what  was  subsequently  done. 
Mr.  Cowen  presented  some  sort  of  a  schedule.  I  don’t 
know  if  you  call  it  a  schedule,  a  plan,  whereby  some  of  us 
at  the  Treasury  Department  had  been  objected  to,  because 
they  said  too  many  former  lawyers,  former  owners,  con¬ 
nected  with  the  business  and  to  sell  a  sufficient  amount  of 
stock  so  the  management  would  have  control. 
##•**•*••• 

900  Fred  A.  Klein,  a  witness  called  on  behalf  of  the 
plaintiffs,  having  been  previously  duly  sworn,  as¬ 
sumed  the  stand  and  testified  further  as  follows : 

Cross  Examination  by  Counsel  for  the  Defendant. 

By  Mr.  Wieferich: 

##••##***• 
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902  Do  you  over  recollect  discussing  whether  or  not 
Herman  Basch ’s  widow  should  participate  in  Her¬ 
man  Basel)  &  Company  as  an  owner,  at  or  about  the  time 
of  the  Trenton  conference?  A.  Xo,  1  have  no  recollection, 
and  I  don’t  think  I  would  have  suggested  it. 

1  might  have  suggested  it  if  it  had  come  up  at  the  Bascli 
Holding  Company,  but  that  wasn’t  suggested  and  I  took 
no  part  in  suggesting  or  in  determining  who  was  to  get  the 
stock. 

In  fact  I  didn’t  know  who  was  to  get  the  stock  until  Feb¬ 
ruary  18th,  the  second  day  of  the  meeting.  I  wasn’t  there 
on  the  first  day,  and  neither  was  Stevenson.  It  was  on  the 
second  day  we  learned  who  was  to  get  the  stock. 

903  We  had  been  speculating  before  then. 

We  had  a  meeting  of  the  Bascli  Holding  Company 
on  February  16th,  Fred  Bascli,  Paul  Vort,  Mrs.  Herman 
Basch  and  Mevn  and  myself,  at  which  time  we  discussed 
this  contemplated  sale  of  the  stock. 

We  wanted  to  know  what  effect  it  might  have  on  the 
royalty  agreement,  because  we  feared  that  if  the  stock 
went  into  the  hands  of  competitors  we  might  be  in 
difficulty. 

In  fact  I  had  discussed  that  before  with  Stevenson,  some¬ 
time  between  January  17th  and  February  9tli,  1939,  and  I 
urged  him  to  do  all  he  could  to  get  these  cross-options  from 
the  purchasers  of  the  stock  to  protect  the  estate  of  Herman 
Basch,  and  he  had  the  opinion  that  it  would  be  beneficial  if 
we  would  get  cross-options,  it  would  be  beneficial  to  Her¬ 
man  Basch  &  Co.,  which  company  he  represented  as 
attorney. 

Q.  Well,  now,  as  a  matter  of  fact  the  cross-options  were 
drawn  up  sometime  between  January  17th  and  the  Trenton 
conference  in  Februarv,  weren’t  thev?  A.  There  was  a 
draft.  Xo,  they  weren’t  drawn  up.  There  was  a  draft  of 
a  proposed  cross-option,  with  no  names,  no  details,  drawn 
up  and  submitted  to  me  on  February  9th,  1939,  and  I  went 
over  it — it  was  drawn  by  Stevenson  and  I  went  over  it  and 
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made  certain  suggestions  in  order  to  protect  the  estate 
of  Herman  Basch. 

Q.  Did  you  discuss  that  with  any  of  the  other 

904  parties  besides  Mr.  Stevenson  prior  to  Trenton?  A. 
1  have  been  trying  to  refresh  my  recollection  on 

that,  and  I  have  no  clear  recollection  of  it. 

I  know  there  were  discussions  had  at  that  time  with 
some  of  the  others,  but  I  don’t  know  the  subject,  whether 
it  was  the  boycott  or  whether  it  was  the  cross-options,  and 
1  have  tried  hard  to  refresh  my  recollection  and  I  can’t 
find  anything  which  refreshes  it. 

Q.  At  the  same  time  that  we  are  discussing,  that  is  the 
time  between  January  17th  and  the  Trenton  Conference 
February  18th,  do  you  recall  whether  or  not  you  saw  the 
German  option  and  discussed  it  with  any  of  the  parties? 
A.  You  mean  what  you  would  call  the  Thorer  option? 

Q.  Exactly.  A.  No.  My  best  recollection  is  that  they 
had  not  been  drawn,  that  they  were  drawn  in  Trenton. 

I  don’t  believe  the  terms  were  settled,  to  the  best  of  my 
recollection,  until  February  17th  when  some  of  the  parties 
met  in  Trenton,  and  I  know  generally  who  they  were  that 
were  there,  but  Fred  Basch  wasn’t  there  and  Paul  Vort 
wasn’t  there  and  Stevenson  wasn’t  there,  and  I  wasn’t 
there  on  February  17,  1939. 

Q.  Did  the  cross-option  draft  that  you  saw  before  Tren¬ 
ton  show  a  49  percent  group  and  a  51  percent  group?  A. 
I  don’t  recollect.  The  document  which  was  finally 

905  signed  I  think  was  substantially  in  the  form  in  which 
it  was  prepared  and  submitted  to  me  on  February  9, 

1939,  so  I  would  have  to  look  at  that  and  try  and  refresh 
my  recollection. 

Q.  Do  you  recall — I  think  you  testified  that  you  didn’t 
know  until  the  second  day  of  the  conference  that  you  were 
to  purchase  shares,  is  that  right?  A.  On  February  18,  1939, 
yes,  sir. 

Q.  Did  anyone  ever  describe  to  you,  prior  to  Trenton, 
who  would  make  up  the  49  percent  group?  A.  Oh,  I  had 


372 


never  lieard  of  a  49  percent  and  a  51  percent  group  until 
the  options  were  finally  finished. 

Of  course  I  had  never  paid  any  attention  to  that  pro¬ 
vision,  because  I  didn’t  think  it  was  a  correct  division. 

1  don’t  think  Stevenson  could  have  been  figured  in  the 
51  percent  group  because  Stevenson  was  wholly  inde¬ 
pendent.  He  was  attorney  for  Herman  Basch  &  Co.,  and 
his  judgment  as  a  stockholder,  voting  his  stock  and  voting 
Mr.  Lancaster’s  stock  was  wholly  independent. 

Q.  Did  you  ever  discuss  with  Mr.  Stevenson  why  he  was 
in  the  51  percent  group  and  you  were  in  the  49  percent 
group,  at  Trenton?  A.  No;  never  discussed  it  at  Trenton 
or  any  other  place.  I  don’t  know  who  put  that  together. 
It  didn’t  mean  anything  to  me. 

I  think  as  far  as  I  was  concerned  1  was  in  a  third 
90G  group,  and  maybe  Stevenson  was  nearer  in  my 
group  than  he  was  in  any  other,  or  in  one  of  his  own, 
because  1  had  to  contend  with  both  management  and  with 
the  majority  stockholders. 

Q.  I  don’t  want  to  mislead  you,  but  what  is  puzzling  me, 
Mr.  Klein,  is  this: 

Wasn’t  the  only  thing  which  determined  whether  you 
were  in  the  49  percent  group  or  the  51  percent  group,  at 
Trenton,  the  cross-options  that  you  signed?  A.  Well,  if 
there  was  such  a  division  then  it  was  based  on  the  cross¬ 
option,  but  it  didn't  actually  work  out  that  way.  In  voting 
the  stock,  that  division  didn’t  mean  anything. 

Q.  Not  in  voting  it;  I  mean  in  selling  it.  Wasn’t  that 
the  only  way  you  could  distinguish  the  49  percent  group 
from  the  51  percent  group,  was  that  you  had  to  offer  your 
stock  to  them  when  it  was  sold?  A.  I  would  say  yes,  when 
it  came  to  offering  the  stock  for  sale  then  this  division 
seemed  to  apply. 

Q.  And  did  the  sellers,  Mr.  Sclioenburg  or  Mr.  Nauen, 
explain  to  you  why  you  were  in  the  49  percent  group, 
rather  than  in  the  51  percent  group?  A.  I  don’t  remember 
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it  coming-  up  at  Trenton  at  all.  I  have  no  recollection  of  it 
being  discussed. 

All  I  know  is  that  Fred  Basch  asked  me  if  I  wanted  some 
of  the  stock,  and  I  think,  as  I  said,  I  told  him  if  he  wanted 
me  to  have  some  I  would  buy  some,  particularly  as 
907  he  wanted  me  to  handle,  as  I  told  you,  two  matters : 

that  was  the  strike  and  the  Jewish  boycott.  And  I 
wanted  to  do  that  as  a  stockholder  and  officer  and  a  direc¬ 
tor,  and  as  representing  the  estate  of  Herman  Basch  and 
Basch  Holding  Company,  and  not  as  a  lawyer. 
*#•••••••• 

Q.  Did  you  see  the  Boycott  Committee  after  Trenton  a 
day  or  so  afterwards?  A.  Oh,  yes.  I  saw  Dr.  Marcus,  he 
was  the  field  man  for  this  Boycott  Council,  I  saw  him  on 
February  20,  1939.  I  think  he  called  me  on  that  day  and 
1  went  up  and  saw  him,  at  his  request,  and  we  discussed 
the  situation. 

And  then  I  saw  him  one  time  after  that  when  he  invited 
me  to  speak  before  a  meeting  of  members  of  the  Boycott 
Council. 

Q.  On  February  20th  did  you  describe  to  Dr. 
90S  Marcus  the  negotiations  which  had  taken  place  the 
preceding  three  days,  the  purchase  of  Herman 
Basch  &  Company  from  the  Germans?  A.  No,  I  wouldn’t 
do  that.  That  is  the  client’s  business  and  I  wouldn’t  dis¬ 
cuss  that  with  a  stranger. 

Q.  Did  he  ask  you  about  the  ownership  then  of  Herman 
Basch  &  Company?  A.  Yes. 

Q.  And  what  did  you  tell  him?  A.  I  told  him  it  was 
owned  by  American  citizens. 

Q.  Did  you  show-  him  any  document?  A.  I  did  not.  I 
wrote  him  a  letter. 

Q.  Did  you  discuss  with  the  other  people  at  Trenton 
whether  all  the  documents  could  be  shown  to  Dr.  Marcus? 
A.  I  did  not. 

Q.  Do  you  recall  any  agreement  as  to  whether  or  not  cer¬ 
tain  documents  might  be  displayed  and  certain  ones  not,  in 
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the  event  the  Boycott  Committee  inquired  into  the  arrange¬ 
ment  at  Trenton?  A.  At  Trenton,  was  this?  No,  the  boy¬ 
cott,  as  I  recall,  wasn’t  even  discussed  at  Trenton,  except¬ 
ing  it  was  recognized  that  that  existed  and  that  it  was  a 
possible  threat. 

Q.  Do  you  recall  discussing  with  Mr.  Stevenson  whether 
or  not  you  could  show  the  German  option  to  the  Boycott 
Committee?  A.  I  remember  discussing  the  option, 

909  but  I  don’t  remember  that  Stevenson  told  me  that  I 
could  show  it  to  them  or  I  couldn’t  show  it  to  them. 

He  gave  it  to  me  on  February  19th„  1939,  and  I  agreed 
to  return  it  to  him  by  5:00  o’clock  on  the  evening  of  Feb¬ 
ruary  20th,  1939. 

Q.  Let  me  refresh  your  recollection. 

In  the  deposition  of  Mr.  Stevenson,  taken  in  this  pro¬ 
ceeding,  on  page  77  he  was  asked,  at  the  bottom  of  page 
76— 

Mr.  Berger:  Just  a  minute,  Your  Honor.  Isn’t  this  a 
rambling  way  of  refreshing  the  witness’  recollection,  read¬ 
ing  to  him  a  deposition,  instead  of  showing  him  a  docu¬ 
ment?  May  I  object,  Your  Honor? 

The  Court:  I  can’t  see  much  difference. 

By  Mr.  Wieferich: 

Q.  I  asked  him  this  question: 

“Q.  Did  you  agree  that  just  an  option  to  the  Germans 
would  satisfy  the  committee?  A.  No,  it  was  more  than  an 
option,  because  the  agreement  that  the  Germans  were 
going  to  sign  would  show  definitely  on  its  face  that  they 
had  gotten  out  of  the  business. 

“They  confirmed  that  they  had  gotten  out  of  the  busi¬ 
ness  and  that  they  had  sold  their  500  shares  of  Althor 
stock — of  Thorer  &  Company  stock — and  that  they 

910  had  no  further  interest  in  the  company  and  that 
they  had  withdrawn  from  the  business. 

“Then  the  shares  of  stock  which  formerly  stood  in  the 
names  of  the  Germans  would  have  been  shown,  according 
to  the  stock  book,  as  having  been  transferred  by  the  Ger- 
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mans  to  Basch  Holding  Company,  Inc.,  and  that  the  Basch 
Holding  Company,  Inc.  had  subsequently  sold  those  shares, 
the  whole  500  of  them,  to  the  stockholders,  the  individual 
stockholders. 

“The  option  itself  would  not  have  become  known  at  all. 
That  would  be  a  secret  document  which  would  not  have 
been  produced  to  the  Boycott  Committee.  All  the  Boycott 
Committee  would  have  would  be  the  books,  the  transfer — 
the  stock  transfer  books  and  the  stock  ledger,  and  then  the 
agreement  under  which  Thorer  &  Company  agreed  to  get 
out  and  sell  the  shares.” 

Does  that  refresh  your  recollection  that  there  was  an 
agreement  to  keep  the  German  option,  after  Trenton,  a 
secret?  A.  No.  I  never  discussed  that,  as  I  recollect,  with 
anyone.  You  mean  the  option,  not  the  bona  fide  option? 

Q.  No,  the  option  of  February  18,  1939  on  375  shares  to 
Thorer  &  Company. 

Well,  now,  do  you  have  any  recollection  as  to  a  discus¬ 
sion  of  whether  or  not  the  cross-option  would  be 
911  kept  a  secret?  A.  No,  sir. 

Q.  Did  you  discuss  that  with  Mr.  Stevenson?  A. 
Whether  it  was  to  be  kept  a  secret?  No.  I  have  no  rec¬ 
ollection  of  discussing  that  with  anyone,  that  they  were 
to  be  kept  a  secret. 

Q.  I  will  refresh  your  recollection,  and  I  read  from  page 
7S  of  Mr.  Stevenson’s  deposition  in  this  action: 

“Q.  Now,  were  the  cross-options  to  be  public  or  secret, 
or  was  there  any  decision  on  those?  A.  No,  they  were  to  be 
secret.” 

Does  that  refresh  your  recollection  as  to  a  discussion  of 
whether  or  not  those  cross-options  were  to  be  secret?  A. 
It  doesn’t  say  he  had  a  discussion  with  me  about  it,  and  so 
far  as  I  know  they  weren’t  to  be  kept  secret.  The  question 
never  came  up,  whether  they  were  to  be  kept  secret  or  not. 

The  Court:  The  question  is,  does  that  refresh  your 
recollection? 


Tlie  Witness:  No,  sir.  It  doesn’t  refresh  my  recollection 
of  anything. 

912  Q.  Were  you  familiar  with  the  system  of  rebates 
between  Herman  Basch  &  Company  and  Thorer  & 

Hollender,  Mr.  Klein?  A.  I  wasn’t  familiar  with  the 
system,  but  I  knew  it  existed,  to  my  distress. 

Q.  Can  you  describe  briefly  what  it  was?  A.  No.  I  can 
only  tell  you  what  I  assumed  was  happening.  Do  you  want 
what  I  understand  the  facts  were,  as  far  as  I  knew  them? 

Q.  Your  best  recollection  of  what  the  rebates  were  be¬ 
tween  the  two  companies.  A.  Mahler  got  a  so-called  expert 
retainer  of  $12,000  a  year,  which  I  took  to  be  a  rebate. 

Q.  Is  this  a  retainer  from  Herman  Basch  &  Company? 
A.  Yes,  sir,  on  the  theory  that  he  was  to  keep  the  company 
advised  with  respect  to  the  fur  trade,  what  was  happening, 
whether  the  price  was  going  to  go  up  or  down ;  whether 
there  was  going  to  be  a  plentiful  supply  of  Persian  lamb 
skins ;  whether  they  were  going  to  come  from  Russia 

913  or  South  Africa;  and  then  occasionally  Mahler 
would  come  in  to  directors’  meetings  and  make  com¬ 
plaint  about  damaged  Persian  lamb  skins  which  he  had 
received,  and  I  always  assumed  that  was  for  the  purpose 
of  getting  this  special  allowance. 

It  was  never  stated  positively  that  he  was  getting  any, 
but  the  evidence  indicated  to  me  that  that  was  what  was 
happening.  What  it  amounted  to  I  don’t  know. 

Q.  And  did  you  say  you  objected  to  that?  A.  Not  offi¬ 
cially  at  directors’  meetings.  I  sneered  at  it  to  the  indi¬ 
viduals  who  were  concerned,  in  connection  with  it,  but  that 
was  all — management  got  something  in  turn;  they  got  a 
boost  in  a  bonus  or  something  of  that  order.  That  was 
always  a  give  and  take,  which  didn’t  please  me  any. 

Q.  In  addition  to  the  rebates  you  have  just  described, 
were  there  special  discounts  afforded  Thorer  &  Hollender 
on  the  dyeing  of  skins,  through  the  years?  A.  That’s  what 
I  was  in  part  referring  to.  I  don’t  know  that  it  was  a  fact, 
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I  never  saw  the  furs,  but  from  what  did  go  on  I  assumed 
that  is  what  was  happening. 

Q.  What  was  the  purpose  of  those  special  discounts,  or 
rebates,  do  you  know?  A.  Well,  I  heard  it  said  one  time 
it  was  because  of  the  large  quantities  of  skins  that  Thorer 
&  Hollender  turned  over  to  Herman  Basch  &  Co.  for  dye¬ 
ing  and  dressing,  and  that  Herman  Basch  &  Co. 
914  would  get  all  of  Thorer  &  Hollender ’s  Persian  lamb 
skin  dyeing  and  dressing  business. 

Q.  I  take  it,  from  your  previous  comments,  you  didn’t 
believe  that.  A.  I  believed  it. 

Q.  Well,  then  why  did  you  object?  A.  I  didn’t  think  it 
was  in  good  faith.  I  thought  it  was  done  on  the  basis  of 
special  favor.  I  don’t  know  what  the  next  largest  customer 
was,  whether  he  was  just  as  large  as  Thorer  &  Hollender 
or  not. 

919  Redirect  Examination  by  Counsel  for  the  Plaintiffs. 

By  Mr.  Berger: 

Q.  You  testified,  I  believe,  that  you  understood  the  Alien 
Property  Custodian  wanted  you  and  others  to  sell  your 
shares  in  1943;  is  that  right?  A.  That  is  correct. 

Q.  Who  conveyed  that  information  to  you,  sir?  A.  Cowen. 

Q.  And  I  believe  you  stated,  in  effect,  that  you  refused 
to  sell  your  shares?  A.  I  told  him  I  wouldn’t  sell  them. 
They  never  asked  me  to,  but  I  anticipated  they  would. 

Q.  You  referred  to  certain  strained  relations.  With 
whom  were  your  relations  strained,  sir?  A.  I  say  pri¬ 
marily  with  Vort. 

Q.  Was  Vort  pressing  you  to  sell  your  shares  at  this 
time?  A.  He  was,  not  directly,  but  he  made  such  comments 
as  if  he  could  get  a  little  cooperation,  and  some  other  digs 
of  that  kind. 

920  Q.  You  stated  you  resigned.  A.  He  asked  me  to 
resign. 
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Q.  He  asked  you  to  resign?  A.  Yes,  in  January,  and  I 
refused. 

Q.  And  have  you  had  any  legal  business  from  Herman 
Basch  &  Company  since  you  resigned  in  February  1943, 
sir?  A.  No,  sir. 

Q.  Now,  1  believe  you  testified  you  made  out  a  check  to 
Tliorcr  &  Company  in  February,  1939,  in  the  amount  of 
$99,500.  A.  I  don’t  say  I  made  the  check  out.  I  signed  it. 

Q.  You  signed  it.  That  is  the  check  we  only  got  the  face 
of  it  from  the  National  City  Bank  and  they  don’t  have  the 
endorsement.  That  check  was  signed  by  Fred  Basch  and 
yourself,  I  believe.  A.  That  is  my  recollection. 

Q.  Do  you  recollect  whether  that  check  cleared,  namely, 
whether  the  person  to  whom  it  was  made  out  cashed  it? 
A.  Oh,  the  check  came  back.  It  went  through  the  banks 
and  came  back,  yes.  When  we  delivered  the  check  we  got 
a  receipt  for  it. 

Q.  I  would  like  to  show  you  that  receipt,  sir,  and  ask 
you  if  it  is  the  receipt  that  you  received. 

1  show  the  witness  Plaintiffs’  Exhibit  50  (handing  ex¬ 
hibit  to  the  witness). 

Would  you  look  at  that  receipt,  sir?  Did  you 
921  receive  this  receipt  signed  by  Thorer  &  Company 
by  Herbert  Schoenburg?  A.  I  did. 

#••••••••* 

924  Deposition  of  George  Ward  (Resumed). 

Mr.  Berger:  At  page  1304,  the  subject  of  the  in¬ 
terrogation  was  DJ-W495,  a  letter  from  Theodore  Koch  to 
George  Ward  dated  July  13,  1942:  (Reading) 

“Mr.  Berger:  Let  me  interrupt  you,  Mr.  Wieferich.  Did 
you  tell  Vort,  Basch  or  Ernest  Nauen  anything  about  this 
cable  to  Groenwall  &  Soederstrom  or  your  letter  to  Mr. 
Koch? 

“The  Witness:  No. 

“Mr.  Berger:  Or  your  letter  from  Mr.  Koch? 

“The  Witness:  No,  this  had  only  to  do  with  Thorer  & 
Hollcnder. 
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“Mr.  Berger:  You  didn’t  consult  Vort,  Basch  and  Ernest 
Nauen  about  it  at  all? 

“The  Witness:  No.” 

Mr.  Berger:  Page  1323  the  interrogation  was  with  re¬ 
spect  to  DJ-W504,  a  letter  by  Ward  to  Koch  dated  Septem¬ 
ber  19,  1942,  and  the  witness  was  asked:  (Reading) 

“Q.  You  go  on  to  say:  Paul  wants  some  way  worked  out 
where  he  and  Fred  will  have  a  majority  of  this  stock  and 
he  is  willing  to  create  a  voting  trust  and  work  out  the 
question  of  directors  and  control  along  the  same  lines  as 
we  have  previously  maintained.” 

925  “Who  is  Fred?  A.  Fred  Basch. 

“Q.  Was  any  agreement  reached?  A.  No,  that  was 
just  a  suggestion  that  apparently  was  made.  Paul  was 
very  anxious  to  get  some  more  stock. 

“As  I  recall,  the  question  of  a  voting  trust  came  from 
Mr.  Cowen.  I  don’t  know  whether  it  came  from  a  sugges¬ 
tion  made  on  the  part  of  some  Government  official  or  not, 
but  that  was  one  of  the  things  that  was  at  one  time  sug¬ 
gested  that  should  be  done  to  show  the  bona  fideness  of 
the  ownership  of  the  shares  at  that  time — perfectly  willing 
to  tie  it  up  as  long  as  they  legally  could  do  so  under  a 
voting  trust,  any  wTay  that  the  Government — if  that  was 
what  the  Government  wanted  done.  I  think  that  is  all  he 
meant  there. 

“Q.  What  was  meant  by  Svork  out  the  question  of  direc¬ 
tors  and  control  along  the  same  lines  as  we  have  previously 
maintained?’  A.  Well,  I  mean  work  out  the  question  of 
directors.  I  don’t  know.  I  suppose  he  meant  perhaps 
keep  the  same  directors,  except  that  I  did  say  up  there  in 
the  previous  paragraph  that  he  wanted  Klein  to  get 

926  out.  So  I  w’ould  assume  he  didn’t  wrant  Klein  to 
keep  on  as  a  director. 

“Q.  Let  me  put  it  this  way —  A.  Its’  awfully  hard  to 
say  exactly  what  somebody  definitely — 

“Mr.  Berger:  Let  me  interrupt,  Mr.  Wieferich.  I  think 
Mr.  Koch  exhibited  a  thorough  understanding  of  the  situ- 
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ation  in  the  October  17th  letter,  at  the  bottom  of  the  page, 
when  he  said: 

“  ‘1  was  not  surprised  at  your  writing  that  Paul  wants 
some  way  worked  out  whereby  he  and  Fred  will  have  a 
majority  of  the  stock.’ 

“Paul  and  Fred,  isn’t  it  fair  to  say,  were  anxious  to 
get  a  majority  of  the  stock  by  hook  or  crook? 

“The  Witness:  There  isn’t  any  question  about  that.  In 
my  opinion,  at  that  time  I  think  they  would  have  done  any¬ 
thing  that  could  have  accomplished  that  purpose.” 

Mr.  Berger:  On  page  1345  the  witness  was  interrogated 
by  defendant  with  respect  to  Exhibit  DJ-W524,  a  letter 
addressed  to  Mr.  Myron  M.  Cowen  by  George  Ward  under 
date  of  January  S,  1943:  (Reading) 

“Q.  In  the  second  paragraph  you  say  ‘The  authorization 
for  the  preparation  of  a  voting  trust  for  ten  years  was 
made.’  A.  Now,  I  don’t  know  whether  that  is  an 
927  accurate  statement,  legally.  We  took  action  at  that 
meeting.  Now,  of  course  the  minutes  of  the  meeting 
could  determine  that,  but  I  am  sure  there  was  a  discussion 
about  it,  and  I  think  there  was  an  indication  that  every¬ 
body  would  be  willing  to  enter  such  agreement. 

“Of  course  this  voting  trust,  as  I  understand  it,  was  not 
any  idea  of  ours  but  came  from  some  Government  official. 
At  least  that  was  our  understanding,  at  any  rate.  It  came 
through  Mr.  Cowen,  and  if  the  Government  officials  in 
charge  of  this  wanted  a  voting  trust  we  were  willing  to  do 
it.  That  at  least  is  the  way  I  remember  it.” 

Mr.  Berger:  Page  1352  the  witness  was  interrogated 
with  respect  to  DJ-W529,  a  letter  addressed  to  Stevenson 
by  Ward  under  date  of  January  25,  1943:  (Reading) 

“Q.  Now,  in  the  second  paragraph  there  you  say: 

“  ‘If  it  is  necessary  that  some  of  us  sell  some  of  our 
stock  I  am  perfectly  agreeable  to  do  so  and  I  hope  all  the 
others  will  feel  the  same  way.  Even  if  such  an  arrange¬ 
ment  may  be  required  it  would  seem  that  the  voting  trust 
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agreement  which  you  prepared  would  be  satisfac- 
928  tory,  and  it  is  all  the  more  reason  for  having  a 
voting  trust  if  there  must  be  a  change  in  ownership.’ 
“Now,  what  is  this  necessity  you  refer  to  there?  A.  I 
don’t  know. 

“Q.  ‘If  it  is  necessary.’  A.  Well,  I  think  that  all  goes  on 
whether  the  Government  agency  wanted  it.  The  sugges¬ 
tion  of  a  voting  trust,  as  I  understood  it,  came  from  the 
Government,  somebody  in  the  Government.  And  if  they 
wanted  it  we  were  willing  to  do  it.  If  they  didn’t  want  it, 
I  don ’t  know  if  there  would  have  been  a  voting  trust  or  not. 
There  never  had  been  any  discussion  or  any  suggestion 
made  until  that.” 

*«#*•#*•*• 

930  Mr.  Berger:  The  interrogation  on  page  1374  had 
reference  to  DJ-W547,  a  letter  directed  to  a  Mr. 

Tom  Watters  by  George  Ward  dated  March  19,  1943: 
(Reading) 

“Mr.  Berger:  Mr.  Ward,  you  will  observe  that  DJ-W547 
has  reference  to  Thorer  &  Hollender,  and  states  that  Mr. 
Rubin  of  the  Office  of  Alien  Property  seriously 

931  doubted  the  bona  fideness  of  the  sale,  presumably 
of  Thorer  &  Hollender  to  Groenwall  &  Soeder- 

strom.  Did  you  communicate  the  contents  of  this  letter 
to  Vort,  Ernest  Nauen,  or  Fred  Basch? 

“The  Witness:  No. 

‘Air.  Berger:  As  far  as  you  know,  were  those  gentle¬ 
men  ever  apprised  of  the  problems  that  there  were  in 
connection  with  Thorer  &  Hollender? 

“The  Witness:  Not  by  me,  at  least.” 

Mr.  Berger:  At  page  1378  the  subject  of  interrogation 
was  DJ-W548,  a  letter  from  Ward  to  Koch  dated  March 
26,  1943,  which  the  witness  said  at  page  75  was  all  about 
Thorer  &  Hollender.  The  witness  was  asked:  (Reading) 
‘Air.  Berger:  Incidentally,  did  you  communicate  the 
contents  of  this  letter  respecting  Thorer  &  Hollender  to 
Mr.  Vort,  Mr.  Ernest  Nauen  and  Mr.  Fred  Basch? 
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‘‘The  Witness:  No. 

“Q.  (By  Mr.  Falloon)  I  assume  they  did  know  that  the 
Swedish  firm  had  an  interest  in  Thorer  &  Hollender,  did 
they  not?  A.  I  don’t  know.  I  mean  1  have  no  definite 
knowledge  of  that  fact. 

“Q.  You  weren't —  A.  I  don’t  think  I  ever  dis- 

932  cussed  Thorer  &  Hollender  with  any  of  them. 

* 

“Q.  You  didn’t  particularly  try  to  keep  it  a  secret 
from  them,  did  you?  A.  Oh,  I  mean  I  didn’t.  I  don’t  think 
I  ever  discussed  it  with  them,  so  I  don’t  know.  They  may 
have  known. 

“Mr.  Berger:  Mr.  Ward,  is  it  your  practice  to  discuss 
business  matters  in  which  you  might  be  interested,  namely, 
whether  you  own  some  shares  of  another  company,  with 
people  who  have  no  interest  in  it  at  all? 

“The  Witness:  No. 

“Q.  (By  Mr.  Falloon)  I  think  you  missed  the  point  of 
my  question.  You  had  no  reason  for  keeping  it  a  secret 
from  them?  A.  No,  no  reason  for  keeping  it  a  secret  from 
anybody  as  far  as  that  goes.  But  I  just  don’t  think  that 
when  you  are  attorney  for  a  company  you  go  around  and 
tell  the  world  all  the  information  you  might  get  because 
of  your  relationship.” 

Mr.  Berger:  At  page  1389  the  interrogation  had  refer¬ 
ence  to  DJ-W555,  a  letter  to  Koch  from  Ward,  dated  May 
21,  1943,  which  had  to  do  with  certain  plans  respecting 
Thorer  &  Hollender  shares:  (Reading) 

“Mr.  Berger:  Were  any  of  these  plans  communi- 

933  cated  by  you  to  Messrs.  Vort,  Ernest  Nauen,  and 
Fred  Basch? 

“The  Witness:  No,  no.” 

****•*#•*• 

On  page  1396  DJ-W561  was  under  discussion.  That  is 
a  letter  to  Ward  signed  by  Vort  dated  June  17,  1943, 
which  thanks  Mr.  Ward  for  bis  cooperation  with  respect 
to  the  disposal  of  his  shares:  (Reading) 
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934  “Mr.  Berger:  Let’s  clarify  the  record,  Mr.  Fal- 
loon.  It  is  your  sale  of  certain  shares  held  by  you 

in — is  it  Althor? 

“The  Witness:  Althor. 

“Mr.  Berger:  To  Mr.  Vortrefflich  ? 

“The  Witness:  That’s  right.  I  had  sold  Paul  Vort  50 
shares  of  Althor  stock. 

“Mr.  Berger:  Did  that  give  him  control  of  the  corpora¬ 
tion  with  his  group  ? 

“The  Witness:  Oh,  yes.  You  see  at  that  time  he  was 
trustee  of  Fred  Basch’s  estate.” 

Mr.  Berger:  With  respect  to  the  same  letter,  Mr.  Fal- 
loon  continued  on  page  1398:  (Reading) 

“Q.  (By  Mr.  Falloon)  But  this  letter  is  in  reference  to 
the  shares  of  Bascli,  or  Althor  shares?  A.  Althor  shares, 
yes.  Now,  these  sales  that  were  made,  of  which  my  sale 
to  Paul  Vort  was  a  part,  were  made,  as  I  understood  at 
the  time,  as  the  result  of  a  suggestion  that  had  been  made, 
first  by  Mr.  Clay  and  the  Treasury,  that  there  were  too 
many  former  attorneys  to  the  former  German  owners — 

“Mr.  Berger:  And  relatives? 

“The  Witness:  — and  relatives,  that’s  right,  that  owned 
shares,  and  that  their  interests  should  be  cut  down  and 
the  management’s  interests  should  be  increased. 

935  “Now,  as  I  recall,  that  first  came  from  Mr.  Clay. 
There  again  I  got  my  information  from  Mr.  Cowen. 

Mr.  Clay  never  told  me. 

“I  understood  that  there  were  certain  negotiations  with 
the  Alien  Property  Custodian  and  with  Mr.  Rubin,  and 
as  a  result  the  same  suggestions  were  made  as  Mr.  Clay 
had  made,  that  it  would  be  a  much  better  set-up  if  the 
attorneys,  former  attorneys,  the  attorneys  for  the  former 
German  owners,  didn’t  own  so  much  of  the  shares  and  the 
management  owned  more.  Therefore,  the  sales  were 
made.” 
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936  Mr.  Berger:  At  page  1424  the  subject  of  discus¬ 
sion  was  DJ-W577,  a  letter  to  Mr.  Charles  P.  Moran 

of  the  Office  of  Alien  Property,  from  Mr.  Ward,  dated 
February  6,  1945:  (Reading) 

“Mr.  Berger:  Mr.  Ward,  on  DJ-W577,  am  I  to  assume 
from  that  letter  to  the  Alien  Property  Custodian’s  Office 
that  your  ownership  of  the  shares  in  Thorer  &  Hollender 
was  then  under  investigation  by  the  Alien  Property 
Custodian? 

“The  Witness:  I  suppose  so. 

“Mr.  Berger:  Did  you  advise  Messrs.  Yort  and  Ernest 
Xauen  that  your  ownership  of  those  shares  was  a 

937  subject  of  communication  between  you  and  the  Alien 
Property  Custodian? 

“The  Witness:  I  don’t  think  so.” 

Mr.  Berger:  On  page  1432  the  witness  was  asked  with 
respect  to  a  memorandum  directed  to  Koch  by  Ward,  with¬ 
out  a  date,  identified  as  DJ-W5S0,  and  that  outlines  the 
necessity  of  selling  the  shares  in  1943  due  to  alleged  Gov¬ 
ernment  insistence.  Mr.  Falloon  asked  him,  on  page  1432: 
( Reading) 

“Q.  (By  Mr.  Falloon)  And  you  think  this  letter  was 
written  sometime  in  ’43,  probably?  A.  Yes,  I  would  say 
it  was  written  before  the  sale. 

“Q.  Now,  I  don't  want  to  pin  you  down  closer  to  a  date 
than  you  can  remember,  but  can  you  make  a  fair  estimate 
as  to  about  when  this  document  was  dated?  A.  Well,  some¬ 
time  just  before  or  around  the  sale,  I  would  say.” 

Mr.  Berger:  On  page  1448  the  witness  was  interrogated 
respecting  DJ-W594  which  contained  a  breakdown  of  the 
fractional  shares  of  Thorer  &  Hollender:  (Reading) 

“Mr.  Berger:  Mr.  Ward,  did  vou  consult  Messrs.  Vort 
and  Fred  Basch  about  this  disposition  of  these  fractional 
shares? 

“The  Witness:  Oh,  no.  This  was  all  Thorer  & 
Hollender.” 

93S  Mr.  Berger:  On  page  1449  the  subject  of  discus¬ 
sion  was  DJ-W595,  a  radiogram  to  Ward  from 
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Groemvall  &  Soederstrom  dated  August  6,  1942:  (Reading) 

“Mr.  Berger:  Mr.  Ward,  were  the  contents  of  this  cable 
communicated  by  you  to  Messrs.  Vort  and  Ernest  Nauen, 
Fred  Basch? 

“The  Witness:  No.  This  is  all  about  Thorer  &  Hollender. 

“Mr.  Berger:  Did  you  consult  them  in  any  respect  about 
this  transaction? 

“The  Witness:  Not  at  all.,, 

Cross-Examination  by  Counsel  for  Plaintiff. 

#*#*•##♦#• 

“Q.  The  record  has  shown  certain  correspondence,  Mr. 
Ward,  by  you  with  Paul  Vort,  Fred  Basch  and  Ernest 
Nauen.  As  far  as  I  can  determine,  none  of  that  corres¬ 
pondence  has  reference  to  Thorer  &  Hollender.  Did  you 
ever  correspond  with  those  gentlemen  with  respect  to 
Thorer  &  Hollender?  A.  I’m  quite  sure  I  didn’t.” 
939  Mr.  Berger:  At  the  bottom  of  the  page:  (Reading) 
“Q.  Did  you  ever  destroy  any  letters  that  you 
wrote  to  them  or  that  they  wrote  to  you?  A.  I  don’t  recall 
ever  having  destroyed  any,  no.  I  am  quite  sure  I  didn’t. 

“Q.  Did  Paul  Hollender  or  his  German  partners  in 
Thorer  &  Hollender  ever  request  you  to  seek  the  counsel 
or  advice  of  Vort,  Fred  Basch  or  Ernest  Nauen  respect¬ 
ing  Thorer  &  Hollender?  A.  Oh,  technical  matters,  per¬ 
haps,  but  only  technical  matters  in  connection  with  the 
operation  of  Herman  Basch  after  Thorer  &  Company 
bought  into  it,  but  not  policy  matters  I  don’t  think. 

“Q.  Did  you  ever  furnish,  apart  from  such  technical 
information,  did  you  ever  furnish  Vort,  Fred  Basch  or 
Ernest  Nauen  information  as  to  the  affairs  of  Thorer  & 
Hollender?  A.  No. 

“Q.  How  about  the  relation  of  its  German  owners  to 
Thorer  &  Hollender  in  any  of  the  plans  they  had  with 
respect  to  dealing  with  it?  Did  you  furnish  such  informa¬ 
tion  to  Vort,  Basch  or  Ernest  Nauen?  A.  No.  No. 
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940  Mr.  Berger:  On  page  1460  the  witness  was  asked 
with  respect  to  Plaintiffs’  Exhibit  W-l,  a  letter 
addressed  to  Ward  by  Paul  Hollender  under  date  of  March 
19,  1938:  (Beading)  * 

“Q.  I  call  your  attention  to  a  statement  in  paragraph  2 
of  page  2 : 

“  ‘It  is  out  of  the  question  that  we  will  grant  Paul  and 
Fred  or  Ernest  shares  to  decrease  the  liability  of  the 
company.  ’ 

“Did  you  understand  this  to  mean  that  Hollender  re¬ 
fused  to  sell  shares  to  Paul  Vort — let  me  ask  first,  who  are 
Paul,  Fred  and  Ernest?  A.  Paul  Vort,  Fred  Basch, 
Ernest  Nauen. 

Q.  Do  you  understand  Paul  Hollender  to  mean  that  he 
refused  to  sell  shares  to  Paul,  Fred  and  Ernest?  A.  Yes.” 

942  ‘  ‘  Q.  What  was  it  that  made  you  so  apprehensive  in 
1936  about  guarding  against  default  in  the  Basch  con¬ 
tract?  A.  Well,  in  the  first  place,  the  contract  is  pretty 
strict,  and  it  gives — if  there  was  a  default  of  any  kind,  it 
would  certainly  work  very  greatly  to  the  disadvantage  of 
the  then  owners. 

“As  long  as  Mr.  Herman  Basch  was  alive,  I  didn’t  feel 
that  he  had  any  feeling  about  this  contract,  but  I  definitely 
got  the  impression  that  Paul  Vort  and  Fred  Basch  both 
were  verv  sorrv  that  this  agreement  had  ever  been  entered 
into,  and  I  think  that  they  sort  of  felt  that  they  would,  in 
the  event  of  Herman  Basch ’s  death,  had  not  a  sale  been 
made,  more  or  less  inherit  the  business,  and  I  think  that — 
I  have  been  told  that  they  objected  to  it  at  that  time. 

“In  fact,  I  knew  a  little  bit  about  that  myself,  not  in 
detail,  but  I  knew  then,  and  I  always  w^as  under  the  im¬ 
pression  in  these  early  years  that  they  had  very 

943  definitely  been  sorry  that  Mr.  Basch  had  made  this 
arrangement,  and  if  there  was  any  w^av  that  they 

could  break  it —  don’t  know — that’s  just  an  impression  I 
had.  I  can’t  give  you  any  concrete  things.  It’s  just  one 
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of  those  things  that  when  yon  deal  with  people  you  form 
impressions. 

“And  so  all  that  I  could  see  that  I  could  probably  do 
from  my  point  of  view  as  attorney  was  to  see  there  wasn’t 
any  default  so  there  wouldn’t  be  any — 

“Q.  Let’s  go  back  to  DJ-W71  wherein  Hollender,  refer¬ 
ring  to  Fred  Basch,  Paul  Vort  and  Ernest  Nauen,  said: 

“  ‘They  are  all  just  waiting  for  a  reason  to  take  Herman 
Basch  &  Company  back.’ 

“Did  you  have  an  understanding  that  that  was  in  fact 
the  feeling  of  Paul  Vort  and  Ernest  Nauen  at  this  time? 
A.  Well,  I  mean  all — as  far  as  I  can  go  is  say  that  I  just 
had  an  impression  that  they  were  very  sorry  that  this  had 
happened. 

“Q.  What?  A.  That  this  sale  had  been  made. 

“Q.  In  1932  you  mean?  A.  Yes.  And  that  I  definitely 
got  that  impression,  and  as  a  result  I  couldn’t  help 
944  but  feel  that  if  there  was  a  good  chance  to  get  it 
back — 

“Q.  They’d  exercise  it?  A.  — they’d  exercise  it.  And 
that  is  particularly  true  I  think  after  Mr.  Basch  died.  I 
don’t  think  as  long  as  he  lived  that  they  could  have  done 
too  much  because  I  don’t  think  he  would  permit  it. 

“Q.  You  participated  in  the  1932  negotiations  which  re¬ 
sulted  in  a  contract  between  Thorer  &  Company  and  Her¬ 
man  Basch  and  set  up  Herman  Basch  Company,  Inc.?  Is 
that  right?  A.  That’s  right. 

“Q.  And  I  take  it  from  what  you  have  said  this  morn¬ 
ing,  did  you  learn  in  the  course  of  those  negotiations 
whether  Vort  and  Fred  Basch  were  in  favor  or  against  the 
entry  of  Herman  Basch  into  that  agreement?  A.  I  learned 
quite  definitely  that  they  were  not  in  favor  of  it,  and,  as 
a  matter  of  fact,  they  prevented  it  for  a  while,  I  think.” 

Mr.  Berger:  Page  1467:  (Reading) 

“Q.  Did  you  understand  the  phrase  ‘Crown  Princes’  to 
connote  that  Vort  and  Fred  Basch  were  ‘would  be’ 
Crown  Princes?  A.  That’s  the  only  way  I  think  you  could 
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945  interpret  it — tliat  they  would  have  been  but  for  the 
sale.” 

Mr.  Berger:  Page  1470:  (Reading) 

“Q.  I  show  you  DJ-W33,  a  letter  from  yourself  to 

Stevenson  bearing  date  of  March  24,  1937,  wherein  you 

state  that  Leipzig  is  ready  to  have  Fred  Basch,  Paul  Vort 

and  Ernest  Nauen  as  officers  but  that  ‘Fred  and  Paul  can’t 

sign  checks.’  Did  you  mean  by  ‘Leipzig’  the  German 

owners  of  Basch?  A.  Yes,  that’s  what  that  means. 

“Q.  I  presume  if  you  notified  Stevenson  that  they  didn’t 

want  Fred  and  Paul  to  sign  checks  that  you  must  have 

been  advised  to  that  effect  bv  the  German  owners.  A.  I 

* 

think  that’s  quite  true.” 

“Q.  You  testified  that  one  of  the  plans  for  Tliorer  & 
Hollender  contemplated  that  you,  Mahler  and 

946  Koch  would  be  shareholders  of  Thorer  &  Hollender. 
Was  it  ever  contemplated  that  Vort  and  Fred  Basch 

would  become  shareholders  of  Thorer  &  Hollender?  “A. 
Not  that  I  ever  knew  about. 

“Q.  Did  Hollender  ever  make  a  suggestion  to  this  effect 
to  you?  “A.  No. 

“Q.  I  show  you  DJ-W175,  a  letter  from  yourself  to  Hol¬ 
lender,  where,  speaking  of  Althor  and  the  boycott  situa¬ 
tion  you  refer  on  the  bottom  of  page  2  to  ‘the  plans  which 
we  have  worked  out.’ 

“On  direct  examination  you  were  asked  whether  Vort, 
Klein,  and  Fred  were  included  in  the  ‘we.’  Did  you 
ever  discuss  with  Vort,  Klein  or  Fred  Basch  the  trustee¬ 
ship  plans  about  which  Hollender  and  Koch  corresponded 
both  among  themselves  and  with  you?  “A.  No. 

“Q.  Did  you  ever  discuss  the  Swedish  negotiations  with 
Vort,  Klein  or  Fred  Basch?  “A.  I  don’t  recall  having 
done  so. 

“Q.  Did  you  ever  advise  them  about  it,  the  anxiety  ex¬ 
pressed  by  Hollender  as  to  the  danger  of  his  interests  in 
the  event  of  war?  “A.  No.” 
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Mr.  Berger:  Page  1474:  (Reading) 

947  “Q.  Did  you  regard  questions  that  Hollender  was 

putting  to  you  about  what  to  do  with  the  shares  in 
the  event  of  war  as  questions  that  he  put  to  you  as  his  legal 
adviser?  “A.  Yes. 

“Q.  Did  you  feel  you  could  properly  reveal  those  com¬ 
munications?  “A.  No. 

“Q.  To  an  outsider?  ‘‘A.  No. 

“Q.  You  recall  that  a  great  many  letters  in  evidence 
which  were  received  by  vou  from  Koch  or  which  were  sent 
by  Hollender  to  you  or  to  Koch  bear  the  legend  ‘Copy  to 
Koch’  or  ‘to  Ward’,  as  the  case  may  be,  and  occasionally 
bear  the  legend  ‘Copy  to  Mahler.’ 

“Did  you  ever  send  copies  of  such  correspondence  with 
Koch  and  Hollender  on  to  Vort,  Fred  Basch  and  Ernest 
Nauen?  “A.  No.” 

Mr.  Berger:  Page  1475:  (Reading) 

“Q.  Did  you  ever  relay  any  of  the  information  contained 
in  that  correspondence  with  Koch  and  Hollender  to  Vort, 
Fred  Basch  or  Ernest  Nauen? 

“I  ask  that  because  Koch  says  that  Mahler  wasn’t 
94S  informed  about  discussions,  cables  and  so  forth,  and 
from  time  to  time  some  letters  show  they  did  go  to 
them.  With  that  in  mind  I  ask  you  were  any  of  these  letters 
and  cables  relayed  to  Vort,  Ernest  Nauen  and  Fred  Basch? 
“A.  Now,  you  are  talking  about  prior  to  Trenton? 

“Q.  That’s  right.  “A.  No,  I  don’t  think  so.  Nothing 
that  I  can  recall.” 

Mr.  Berger:  Page  1479  reference  was  made  to  DJ- 
W155,  a  letter  from  Hollender  to  Koch  bearing  date  Janu¬ 
ary  11,  1939,  wherein  it  is  stated:  (Reading) 

“  ‘I  will  first  see  what  we  can  accomplish  in  Stockholm 
and  do  nothing  before  we  get  in  touch  with  you  and  Ward 
and  Mr.  Mahler  again.’ 

“Q.  Did  this  have  reference  to  Thorer  &  Hollender? 
“A.  Yes. 
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“Q.  Is  any  reference  made  bv  Hollendcr  to  consulting 
with  Vort,  Fred  Basch  and  Ernest  Nauen?  “A.  No. 

“Q.  Was  it  his  custom  to  consult  Vort,  Fred  Basch  or 
Ernest  Nauen  about  Thorer  &  Hollender?  “A.  No. 

“Q.  Did  Hollender  ever  ask  you  to  seek  advice 

949  from  Fred  Basch,  Vort  or  Ernest  Nauen  as  to  how 
he  should  deal  with  his  American  interests?  “A. 

No. 

“Q.  To  your  knowledge,  did  he  himself  consult  them  re¬ 
specting  his  American  interests,  how  to  deal  with  them, 
apart  from  ordinary  business  transactions  involving  Her¬ 
man  Basch?  “A.  Well,  I  wouldn’t  think  so.  Certainly  not 
to  mv  knowledge  anyway.” 

Mr.  Berger:  Page  1484:  (Reading) 

“Q.  I  show  you  DJ-W175,  being  a  letter  addressed  by 
yourself  to  Hollender.  On  page  3,  you  purport  to  quote 
verbatim  a  cable  sent  by  Mr.  Mahler  to  Paul  Hollender 
under  date  of  January  19,  1939,  the  substance  of  which,  in 
haec  verba,  is : 

“  ‘New  division  of  shares  should  be  as  follows:  Less  than 
half  should  go  to  Crown  Princes.  Rest  to  the  people  here 
whom  you  can  really  trust.  First  group  has  about  $50,000.’ 

“Did  you  understand  the  first  group  to  mean  the  Crown 
Princes?  “A.  Management,  yes. 

“Q.  As  distinguished  from  the  second  group,  the  ‘peo¬ 
ple  here  whom  you  can  really  trust’?  “A.  Well,  that’s  the 
way  I  read  it.” 

950  Mr.  Berger:  Page  14S2:  (Reading) 

“Q.  In  DJ-W175,  the  letter  you  have  before  you, 
did  you  understand  the  statement  that  ‘the  first  group  has 
about  $50,000’  to  mean  that  the  Crown  Princes,  namely, 
Fred  Basch  and  Paul  Vort,  had  $50,000  which  they  could 
apply  on  the  purchase  of  Basch  Company  shares  or  Althor 
Shares?  “A.  Yes.” 

•  ••••••••• 
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952  “Q.  Was  Fred  Basch  regarded  as  an  outstanding 
fur  dyer?  “A.  I  understand  that  he  was  the  best 

there  was  in  his  time. 

“Q.  Was  it  your  judgment  from  your  contacts  with  the 
industry  that  he  could  be  readily  replaced?  “A.  No. 

“Q.  In  the  Jewish  fur  trade  did  the  relations  that  Vort, 
a  Jew,  had  built  up  over  the  years  have  considerable  value 
to  Basch  &  Company?  “A.  I  would  think  definitely,  yes. 

“Q.  Would  his  leaving  Basch  &  Company  be  likely  seri¬ 
ously  to  disrupt  the  business?  “A.  I  think  so. 

“Q.  If  Fred  Basch  and  Vort  left  Basch  &  Company  in 
1938  or  early  in  1939  would  the  German  ownership  by 
Thorer  &  Company  necessarily  be  disclosed?  “A.  Yes  I 
would  think  so. 

“Q.  Would  this  have  harmed  the  business  of 

953  Basch  &  Company?  “A.  Probably  would  have 
ruined  it. 

“Q.  Would  the  Basch  Estate  be  in  a  position  to  fore¬ 
close  because  of  a  default  in  such  circumstances?  “A. 
Probably. 

“Q.  Did  such  considerations  to  your  knowledge  give 
Fred  Basch  and  Vort  special  bargaining  power  when  they 
came  to  Trenton?  “A.  I  would  think  that  would  enter 
into  it.” 

•  ••••••••• 

“Q.  And  when  you  stated  in  DJ-W198  that  you  ‘have  al¬ 
ready  fought  to  reduce  half  forty-nine,’  did  you  mean  that 
the  Crown  Princes  had  insisted  on  purchasing  49  per- 

954  cent  of  the  shares  outright?  “A.  Oh,  they  wanted 
more  than  that,  but  then — 

“Q.  Did  your  reference  ‘fought’  mean  that  Fred  Basch 
and  Vort  were  strongly  opposed  to  taking  less  than  49  per¬ 
cent  free  and  clear  but  that  you  prevailed  on  them  to  com¬ 
promise  at  25  percent  free  and  clear?  “A.  Well,  that  was 
— I  don’t  know  that  there  has  ever  been  a  definite  under¬ 
standing  to  that  effect,  but  I  think  it  was  pretty  close  to  it. 
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I  mean  I  knew  when  I  got  this  12%  percent  proposition 
that  I  didn’t  want  to  go  back  with  that,  because  I  knew  they 
wanted  a  whole  lot  more  because  they  had  said  so  when  the 
10  percent  proposition  came  through. 

“Q.  And  I  take  it  when  you  say  you  fought  about  it  you 
meant  there  had  been  considerable  argument  about  it  and 
you  had  evolved  a  compromise?  “A.  Yes,  I  mean  I 
thought,  I  think  at  this  time,  that  that  25  percent  was  about 
the  best  that  I  could  possibly  make.” 

Mr.  Berger:  Page  1494:  (Reading) 

“Q.  And  in  DJ-W198,  a  cable  from  yourself  to  Hollen- 
der  under  date  of  February  6,  1939,  the  next  day,  you  ex¬ 
plained  : 

“  ‘can  sell  means  convince  crown  princes  NEGOTLVTIONS 

MUST  BE  QUICK  SO  NO  DELAY.’ 

955  “Did  you  mean  that  the  return  plans  of  the  Ger¬ 
man  partners  who  came  to  the  United  States  should 

be  kept  secret  from  the  Crown  Princes?  “A.  Yes. 

“Q.  Did  you  fear  the  danger  that  the  Crown  Princes 
would  seek  to  drive  a  harder  bargain  by  protracting  nego¬ 
tiations  until  Schoenburg’s  sailing  if  they  knew  the  date 
of  his  return?  “A.  I  thought  that  was  possible,  and  that 
was  based  on  actual  experience  that  I  had  with  somebody 
else.” 

•  •••••#••• 

“Q.  Did  you  fear  that  if  Basch,  Vort  and  Ernest  Nauen 
knew  when  Schoenburg  and  Otto  Nauen  would  have  to 
return,  had  passage  booked,  that  perhaps  the  negotiations 
would  be  dragged  out  so  they  could  drive  a  harder  bar¬ 
gain?  “A.  That  is  what  I  was  afraid  of,  yes.  Yes,  I  saw 
the  possibility  of  it.” 

Mr.  Berger:  Page  1496:  (Reading) 

“Q.  Do  you  recall  whether  there  was  extended  bargain¬ 
ing  between  Schoenburg  and  the  Crown  Princes?  “A. 
Well,  there  was  certainly  a  lot  of  discussion. 

956  I  know  that  Paul  Vort  wanted  more  than  the  49  per¬ 
cent  shares  which  Schoenburg  was  willing  to  allot 
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then,  and  there  was  an  awful  lot  of  discussion.  Now,  I 
didn’t  hear  all  of  it. 

‘‘This  was  a  suite  of  rooms,  a  group  talking  here,  a  group 
talking  there.  It  wasn’t  one  of  these  conferences  where 
everybody  sat  around  one  table  and  listened  to  one  person 
who  spoke  at  a  time — I  mean  except  at  very  short  inter¬ 
vals.  But  I  know  that  there  was  quite  a  bit  of  discussion. 

“Q.  Didn’t  you  in  fact  . spend  almost  two  entire  days? 
“A.  Yes,  we  were  there  Saturday  and  Sunday  until  after 
lunchtime,  and  Saturday  night,  too. 

“Q.  Did  you  conclude  that  Vort  and  Fred  Basch  got  the 
shares  which  finally  were  allocated  to  them  as  the  result 
of  insisting  right  along  on  getting  the  participation  that 
was  agreeable  to  them?  “A.  Well,  I  think — sure,  they 
were  responsible.  Their  insistence  no  doubt  was  respon¬ 
sible  for  their  getting  shares  in  the  first  place,  and  the 
amount  of  shares  raised  from  what  had  originally  been 
asked,  although  I  think  perhaps  my  suggestion  that  they 
be  given  some  shares  might  have  had  some  effect. 

“Q.  Did  you  conclude  from  what  you  saw  that  the 
957  Crown  Princes  were  seeking  to  strike  the  best  pos¬ 
sible  bargain  for  themselves?  “A.  I  think  there  is 
no  doubt  about  that.” 

Mr.  Berger:  Page  1498:  (Reading) 

“Q.  Is  it  not  a  fact  that  the  Germans  sold  the  unop¬ 
tioned  25  percent  to  Vort,  Fred  Basch,  and  Ernest  Nauen 
at  the  same  price  as  the  optioned  75  percent,  to  keep  them 
in  the  company  and  to  sweeten  the  deal  after  fighting  about 
percentages?  “A.  Well,  I  think  that  is  probably  a  fair 
statement.  There  is  no  question  but  that — I  always  felt 
that  they  wrere  given  this  because  they  were  the  manage¬ 
ment  and  they  were  the  ones  that  were  going  to  have  to 
run  the  company.” 

*•*•••#••• 

“Q.  Do  you  recall  the  original  cross-option  which 
was  executed  at  Trenton  in  February  of  1939,  and 
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958  which  gave  the  first  call  on  the  shares  of  the  ma¬ 
jority,  namely,  the  investment  group,  to  members 

of  that  group?  Wasn’t  that  original  cross-option  actually 
designed  to  keep  the  control  of  the  company  out  of  the 
hands  of  the  minority?  “A.  Yes. 

“Q.  In  that  same  letter,  DJ-W182,  which  you  wrote  to 
Ilollender  and  Mahler,  you  state  on  page  3 : 

“  ‘They  insisted  upon  three  directors.  We  finally  agreed, 
with  the  provision  of  the  bylaws  changed  so  that  it  took 
four  votes  to  make  any  action  of  the  Board  legal.  It  will 
also  prevent  them  from  doing  something,  and  in  our  opiit- 
ion  it  is  more  desirable  to  curb  their  activities  than  it  is  for 
us  to  be  able  to  put  anything  into  effect.’ 

“Who  were  ‘they’  and  ‘them’?  “A.  The  management, 
Paul  Vort,  Fred  Bascli,  Ernest  Nauen. 

“Q.  Judging  from  the  contents  of  this  letter,  do  you 
think  that  you  told  Vort  and  Fred  Basch  about  it?  “A. 
No,  I  don’t  think  so.” 

Mr.  Berger:  At  the  bottom  of  page  1501 :  (Reading) 

“Q.  Now  you  have  further  testified  that  you  under¬ 
stood  at  the  Trenton  meeting  —  you  had  an 

959  understanding  that  it  would  be  a  15  percent  limita¬ 
tion  on  dividends.  That  was  not,  of  course,  a  writ¬ 
ten  understanding,  was  it?  “A.  No. 

“Q.  Was  that  discussed  by  Schoenburg  with  you  in  the 
presence  of  all  the  others?  “A.  Well,  it  was  discussed  by 
Schoenburg  with  me.  Now,  I  don’t  know  who  heard  that 
discussion.  I  don't  remember  that.  I  know  that  that  is 
what  I  understood,  and  I  certainly  am  sure  that  that  is 
what  Mr.  Stevenson,  Mr.  Mahler,  and  Mr.  Koch  under¬ 
stood. 

“Q.  Could  you  be  positive  in  your  recollection  that  Vort, 
Fred  Basch,  Ernest  Nauen,  and  Fred  Klein  were  told  of 
this  limitation  and  agreed  to  it  as  an  agreement  that  bound 
them?  “A.  Well,  I  don’t  know.  I  don’t  recall  that  this 
was  a  general  discussion  in  which  evervbodv  agreed  to  it. 
I  just  know  that  there  was  one. 
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“Q.  Were  you  told  about  it?  “A.  I  know  that  was  my 
understanding. 

“Q.  Isn’t  it  a  fact,  Mr.  Ward,  that  in  setting  up  the  Tren¬ 
ton  agreement  there  was  so  little  trust  in  the  Crown  Princes 
that  everything  possible  was  done  to  cut  down  their  de¬ 
mands  and  to  keep  them  hog-tied  until  the  75  percent 

960  was  repurchased?  “A.  Well,  I  don’t  know  about  no 
trust.  I  would  rather  say  ‘lack  of  confidence’, 

rather  than  trust.  I  mean — 

“Q.  I’ll  accept  that.  But  isn’t  it  a  fact  you  had  your 
escrow  agreement,  you  had  your  limitation  on  dividends, 
you  had  the  statement  that  I  read  to  you  with  respect  to 
the  directors  that  would  prevent  them  from  doing  some¬ 
thing,  and  ‘it  is  more  desirable  to  curb  their  activities  than 
it  is  for  us  to  be  able  to  put  anything  into  effect.’ 

“Certainly,  to  my  way  of  thinking,  Mr.  Ward,  that  ex¬ 
hibits  very  little  trust  in  the  fellows  you  are  in  the  deal 
with.  “A.  That,  I  think,  probably  is  a  fair  construction 
to  put  on  it.” 

Mr.  Berger :  Your  Honor,  in  June  1938  Hollender  wrote 
to  Ward  DJ-W77,  that  Fred  Basch,  Vort,  Ernest  Nauen  and 
Klein,  as  a  matter  of  fact,  too,  “are  all  just  waiting  for  a 
reason  to  take  Herman  Basch  &  Company  back.”  (Read¬ 
ing) 

“Q.  Isn’t  it  a  fact  now  that  the  German  owners  were 
just  as  afraid  at  Trenton  in  February  ’39  that  Fred,  Vort, 
and  Ernest,  given  an  opportunity,  would  run  off  with  this 
corporation,  as  they  were  back  in  ’38?  “A.  Oh,  there 

961  had  been  no  change.  I  suppose  that  it  is  equally 
true,  and  I  know  that  there  was  a  lack  of  confidence 

there,  and  I  know  somewhere  back  in  the  record  I  even 
wrote  something  about  we  should  be  sure  that  there  was 
no  default  or  anything  because  I  was  afraid  that  under 
the  original  Basch  agreement  they  might  take  the  com¬ 
pany  over.” 
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“Q.  Do  you  recall  whether  Fred  Bascli  and  Vort  did  in 
fact  oppose  the  compromise  which  resulted  in  the  1932 
agreement?  “A.  Yes,  it  is  my  understanding  that  Fred 
and  Paul  were  both  opposed  to  Mr.  Basch’s  making  this 
agreement,  and  if  I  remember  correctly,  that  opposition 
postponed  this. 

“I  think  there  was  a  meeting  prior  to  the  time  when  the 
’32  agreement  was  actually  signed,  maybe  two  or  three 
meetings,  but  one  in  which  I  seem  to  recall  where  Mr.  Basch 
had  really  agreed  to  do  it  at  an  earlier  date  and  Fred  and 
Paul,  I  think,  prevailed  on  him  not  to. 

962  “Q.  On  page  2,  of  that  affidavit,  Fred  Basch  like¬ 
wise  stated: 

“  4 1  always  disliked  the  set-up  which  was  made  under  the 
agreement  of  December  1932.’ 

“Xow,  do  you  have  any  independent  recollection  that  this 
was  a  fact?  “A.  Well,  I  know  that  at  the  time  Fred  Basch 
was  very  much  opposed  to  this,  and  I  think  that  through¬ 
out  all  the  whole  time  he  resented  the  German  ownership.” 

Mr.  Berger:  Page  1508:  (Reading) 

“Q.  Fred  Basch  in  that  same  memorandum  likewise 
stated  that  he  and  Vort  refused  to  go  on  with  the  business 
under  the  existing  conditions,  meaning  the  continued  own¬ 
ership  of  Basch  shares  by  the  Thorers. 

“Do  you  recall  whether  such  a  statement  was  in 
fact  presented  to  Schoenburg  by  Basch  and  Vort? 

963  “A.  Well,  Paul  Vort  told  me  that  he  wouldn’t  con¬ 
tinue  to  go  on.  I  remember  that.  And  I  can’t  def¬ 
initely  tell  you  just  what  words  were  used  at  this  Trenton 
conference,  but  I  am  sure  that  similar  words  to  that  were 
used.  I  know  that  that  was  his  feeling  about  the  matter, 
and  I  am  sure  he  expressed  himself.” 

Mr.  Berger:  Page  1509:  (Reading) 

“Q.  Did  you  learn  whether,  in  the  years  that  had  inter¬ 
vened  from  1932  to  1939,  the  Thorer  group  had  come  to 
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rely  pretty  heavily  on  Fred  Bascli  for  his  dyeing  know¬ 
how?  “A.  Well,  I  suppose  that  is  a  fair  statement,  yes. 

“Q.  Wasn’t  he  in  fact  left  in  charge  of  the  mill?  “A.  No 
question  about  that. 

“Q.  Would  he  have  been  left  in  charge  of  so  hazardous 
an  operation  unless  he  was  very  highly  regarded?  “A. 
Well,  I  suppose  that  is  certainly  true.” 

Mr.  Berger:  Page  1510,  referring  to  the  same  affidavit 
of  Fred  Basch :  (Reading) 

“Q.  ‘Fred  Basch  asked  his  uncle  to  arrange  to  keep 
Dr.  Nauen  in  the  employ  of  Herman  Basch  & 

964  Company.  ’ 

“Do  you  know  of  your  own  knowledge  whether  this 
is  a  fact?  “A.  Well,  I  understood  that  that  was  so.  I  don’t 
know  where  I  got  that,  but  I  mean  I  could  have  been  told 
by  Paul  Vort  or  I  could  have  been  told  by  Fred  that  he 
liked  Dr.  Nauen  and  wanted  to  keep  him. 

“Q.  Let  me  ask  you  this:  Did  Hollender  or  Otto  Nauen 
or  Schoenburg  ask  you  to  request  the  Basch  Company  to 
employ  Ernest  Nauen?  “A.  No. 

“Q.  Do  you  know  whether  Hollender,  Otto  Nauen,  or 
Schoenburg  themselves  asked  the  company  to  employ 
Ernest  Nauen?  “A.  Not  that  I  know  of.” 

Mr.  Berger:  Page  1511:  (Reading) 

“Q.  Did  Otto  Nauen  ever  request  of  you  or  indicate  in 
any  way  that  he  wanted  Ernest  Nauen  to  be  favored,  to  get 
special  opportunities?  “A.  No. 

“Q.  Did  he  ever  request  you  to  help  advance  Ernest 
Nauen  in  any  way?  “A.  No.” 

Mr.  Berger:  Page  1512:  (Reading) 

965  “Q.  In  DJ-W32,  a  letter  from  yourself  to  Hollen¬ 
der,  under  date  of  March  8,  1937,  you  group  Ernest 

Nauen  with  Paul  and  Fred  as  men  ‘who  should  not  be  in  a 
position  to  hold  you  up.’  Do  you  have  any  recollection  as 
to  why  you  said  that?  “A.  Well,  I  considered  Ernest 
Nauen  as  sort  of — oh,  I  don’t  know — an  associate,  perhaps, 
of  Fred  Basch. 
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“They  had  gotten  to  be  very  close.  They  worked  to¬ 
gether.  I  just  grouped  him  together  with  Fred  Basch  and 
the  rest  of  the  management,  that’s  all.” 

966  “Q.  In  DJ-W71,  Hollender  wrote  to  Ward,  to 
yourself,  on  June  6,  193S,  and  at  page  3  he  said: 

“  ‘I  would  not  dare  to  force  anything  upon  the  Basch 
Estate  or  Basch  Holding  Corporation  which  could  make 
us  trouble. 

“  ‘Mahler  told  Mr.  Schoenburg  the  whole  storv  and  the 
excitement  of  all  concerned,  including  Paul  Vort  and  Ernest 
Nauen.  They  are  all  just  waiting  for  a  reason  to  take 
H.  B.  &  Co.  back.  I  am  particularly  disappointed  that 
Ernest  Nauen  joins  his  colleagues  as  I  considered  him  more 
or  less  our  trustee.’ 

“Did  anything  subsequently  happen  to  convince  Ilollen- 
der  or  yourself  that  Ernest  Nauen  could  now  be  trusted  as 
a  trustee  for  Hollender?  “A.  No,  I  think  once  that  rela¬ 
tionship  was  established  it  was  continued  on.” 

Mr.  Berger:  Page  1516:  (Reading) 

“Q.  I  want  to  remind  you  of  a  letter  from  yourself 

967  to  Hollender,  June  15,  1938,  introduced  as  DJ-W75: 

“  ‘I  am  afraid  you  are  correct  about  Ernest  also. 
I  have  not  seen  any  indications  that  would  lead  me  to  be¬ 
lieve  that  he  was  not  in  hearty  accord  with  Fred  and 
Paul.  ’ 

“Isn’t  it  a  fair  statement  to  say  at  least  that  both  Hol¬ 
lender  and  yourself  had  concluded  that  Ernest  had  cast  his 
lot  with  Fred  Basch  and  Paul  Vort?  “A.  I  think  that  is  a 
fair  statement.  That  is  what  I  intended  to  convey  a  while 
ago. 

•  •••••#••• 

96S  “Q.  Well,  let  me  go  back.  In  June  of  ’38,  Mr. 

Ward,  Hollender  had  expressed  his  disappointment 
that  Ernest  Nauen  had  joined  his  colleagues  and  that  he 
had  considered  him  as  a  trustee,  and  you  wrote  back  in  June 
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that  you  concurred  that  Ernest,  in  practical  effect,  was  in 
hearty  accord  with  Fred  Basch  and  Paul  Vort. 

“Now,  some  seven  or  eight  months  later,  in  February  ’39, 
DJ-W192,  you  say  that  for  practical  purposes  Ernest’s  in¬ 
terest  would  coincide  with  ‘your  interests’,  meaning  Hol- 
lender’s  interests,  and  I  ask  you  what  led  you  to  conclude 
that  now  Ernest  could  be  trusted  as  a  faithful  representa¬ 
tive  of  Hollender?  Had  anything  happened  in  the  interim? 
“A.  No,  I  don’t  think  so.  I  think  no  conditions  had 
changed. 

“Q.  Had  Ernest  done  anything  that  led  you  to  believe 
that  from  here  on  out  he  was  not  going  to  be  with  Vort  and 
Basch  but  could  be  trusted?  “A.  I  would  say  now  that  his 
position  then  was  just  the  same  as  it  had  been  six  months 
previously.  ’  ’ 

Mr.  Berger:  On  page  1519  I  asked:  (Reading) 

“Q.  Why  were  you  afraid  to  rely  on  Ernest  Nauen  to 
give  you  four  out  of  six  directors,  instead  of  chang- 
969  ing  the  bylaws  to  require  a  vote  by  four?  “A.  I  con¬ 
sidered  him  a  part  of  the  management  and  I  thought 
he  would  vote  the  way  Fred  Basch  wanted  him  to,  prob¬ 
ably. 

“Q.  Did  you  ever  speak  to  Ernest  Nauen  immediately 
prior  to  the  Trenton  negotiations,  the  agreement  at  Tren¬ 
ton,  about  the  proposed  sale  of  the  Basch  shares?  “A.  I 
don’t  believe  I  did.  I  don’t  recall.  He  might  have  been 
present  when  I  talked  with  Paul  on  one  or  two  occasions 
prior  to  Trenton,  but  I  don’t  remember. 

“Q.  Do  you  recall  whether  you  ever  asked  him  if  he 
would  be  faithful  to  Hollender  in  the  event  he  were  per¬ 
mitted  to  buy  some  stock?  Do  you  think  you  ever  asked 
him?  “A.  No. 

“Q.  Did  he  ever  discuss  that  matter  with  you?  “A.  I 
am  sure  he  didn’t. 

“Q.  Did  you  have  any  basis  but  surmise  for  your  con¬ 
clusion  in  February  ’39  that  Ernest’s  interests  would  co¬ 
incide  with  Hollender ’s  interests?  “A.  No,  I  thought  they 
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would  coincide  with  the  management;  more  likely  it  would 
be  similar  to  Fred  Basch’s. 

970  “Q.  Well,  in  fairness  to  you,  Mr.  Ward,  I  have 
got  to  state  that  you  didn’t  so  state  in  February  of 

’39,  because  you  then  stated  in  DJ-W192: 

“  ‘I  should  think  for  practical  purposes  whatever  in¬ 
terest  he  might  have  would  certainly  coincide  with  your  in¬ 
terest.’ 

“And  it  is  because  of  that  statement  that  I  have  asked 
you  what  basis  you  had  for  making  that  statement  in 
February  of  ’39.  “A.  I  don’t  think  that  statement  is  cor¬ 
rect.  I  think  the  other  statement  is  more  in  line  with  what, 
as  I  recall,  the  facts  were  at  that  time.” 

971  “Q.  Do  you  recall  that  Hollender  wrote  to  you  in 
a  letter  which  I  have  quoted  several  times,  that 

Klein  and  Fred  were  difficult  and  suspicious,  they  were  all 
anxious  to  take  the  company  bank? 

“Had  anything  happened  in  the  interim  which  led  you  to 
conclude  that  Klein  had  become  less  suspicious  and  was  less 
ready  to  take  the  company  bank?  “A.  Oh,  I  don’t 

972  think  there  had  been  any  change  in  the  meantime,  no. 

“Q.  Had  you  ever  confided  to  Klein  Hollender ’s 
fears  of  seizure  of  Thorer  &  Hollender  by  the  Alien  Prop¬ 
erty  Custodian?  “A.  No,  I  don’t  think  so. 

“Q.  Had  you  ever  told  Klein  of  Koch’s  and  Hollender ’s 
various  plans  to  avoid  a  seizure  of  Thorer  &  Hollender? 
“A.  No,  I  hadn't  told  Klein.  I  don’t  think  I  ever  told  any¬ 
body  else. 

“Q.  You  will  recall  this  voluminous  correspondence  that 
has  been  introduced  by  the  Government,  letters  between 
Koch,  Hollender,  yourself,  copies  sent  by  you  to  Koch, 
copies  sent  by  Koch  and  by  Hollender  to  you,  sometimes 
copies  sent  to  Mahler.  I  believe  T  am  correct  in  stating  that 
no  notation  appears  on  any  of  those  letters  that  copies  went 
to  Klein,  is  that  so?  “A.  I  don’t  think  any  did. 
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“Q.  Do  you  recall  sending  any  letters  to  Klein,  or 
copies?  “A.  I  don’t  recall  any,  no. 

“Q.  Had  you  ever  asked  Klein  whether  he  would  coop¬ 
erate  with  the  51  percent  group  if  he  were  allotted 

973  some  shares  in  the  49  percent  group?  “A.  No.” 

Mr.  Berger:  Page  1524:  (Reading) 

“Q.  Now,  what  does  Hollender  write  to  you  in  DJ-W217  ? 

“  ‘I  agree  with  you  that  Ernest  should  get  his  share  in 
the  stock  in  the  minority  part.  ’ 

“Isn’t  it  a  fair  implication  that  it  wasn’t  Hollender  who 
suggested  to  you  that  Ernest  should  get  a  participation,  but 
you  who  suggested  to  Hollender?  “A.  Yes,  I  suppose  that 
is  certainly  a  fair  implication.  It  is  in  line  with  my  feeling 
all  along  that  the  management  should  be  recognized.” 

“Q.  Did  you  ever  advise  Vort,  Fred  Basch,  or  Ernest 
Nauen  as  to  the  source  of  the  funds  you  used  to  buy 

974  the  Basch  stock?  “A.  No,  not  that  I  have  any 
knowledge  of  at  all. 

“Q.  Do  you  have  any  reason  to  believe  that  they  were 
told  by  Mahler  or  Hollender  as  to  the  source  of  the  funds 
with  which  you  were  paid?  “A.  No,  I  don’t  think  so.  I 
certainly  have  no  reason  to  believe  they  were. 

“Q.  Have  you  ever  had  any  written  communication  re¬ 
flecting  that  they  were  told?  “A.  No. 

“Q.  In  a  letter  to  yourself  from  Hollender,  dated  Febru¬ 
ary  14,  1939,  DJ-W217,  Hollender  states  on  page  3: 

“  ‘As  a  whole,  this  sacrifice  in  favor  of  Althor  I  mean 
will  probably  pay  because  I  am  quite  aware  of  the  fact  that 
if  Basch  &  Company  is  out  of  business  Thorer  &  Hollender 
will  suffer  too.’ 

“Did  you  understand  this  to  mean  that  Hollender  real¬ 
ized  that  Basch  &  Company  was  doomed,  as  you  had  writ¬ 
ten,  unless  the  shares  were  sold  to  Americans?  “A.  That 
is  my  understanding. 

“Q.  And  what  sacrifice  was  involved  in  selling  to  you 
and  Koch  subject  to  repurchase?  “A.  Well,  not  much,  be- 
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cause  they  could  have  gotten  it  back  if  circumstances  would 
permit. 

975  “Q.  Wasn’t  the  only  real  sacrifice  that  Hollender 
made  the  sale  of  the  25  percent  unoptioned  stock  at 

a  pretty  modest  price  to  Vort,  Xauen,  and  Fred  Basch? 
“A.  Well,  that  is  the  way  I  would  have  interpreted  it.  I 
would  interpret  it  that  "way,  yes.” 

•  «#••••••» 

“Q.  Had  Vort  and  Fred  Basch  quit  at  about  the  time  of 
the  Trenton  conference,  wouldn’t  the  whole  fact  of  German 
ownership  become  widely  known  in  the  fur  trade?  “A.  I 
suppose  so,  sure. 

“Q.  What  would  have  been  the  effect  on  the  company,  the 
Basch  company?  “A.  Well,  I  think  it  would  have  been 
ruined. 

“Q.  Would  the  Basch  Estate  have  been  enabled 

976  to  foreclose  under  the  ’32  agreement  in  that  event? 
“A.  Probably. 

“Q.  Consequently,  when  you  had  reference  to  ‘normal 
conditions’  in  DJ-W234,  didn’t  you  mean  that  conditions 
were  abnormal  because  disclosures  of  German  ownership 
would  be  disastrous  and  because  under  the  circumstances 
Vort  and  Fred  were,  in  fact,  indispensable?  “A.  That  is 
particularly  true,  yes,  because  if — 

“Q.  Schoenburg?  “A.  If  Mr.  Schoenburg  had  been  con¬ 
fronted  with  the  fact  that  Paul’s  and  Fred’s  services  were 
no  longer  available,  I  don’t  think  he  could  have  gone  to  New 
York  or  anywhere  in  this  country  and  gotten  anybody  to 
take  their  places.  Nobody  would  have  worked  for  them  at 
that  time. 

“Q.  Well,  certainly  if  Schoenburg  had  gone  out  to  try 
to  get  a  fur  dyer  or  somebody  to  run  it,  wouldn’t  the  fat 
be  in  the  fire?  “A.  I  think  the  whole  thing  would  have 
blown  right  up,  no  question.” 

Mr.  Berger:  Page  1532:  (Reading) 

“Q.  In  DJ-W250,  a  letter  from  yourself  to  Hollender 
dated  March  30,  1939,  you  state  that  Mahler  told  you 
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977  respecting  his  desire  for  a  written  Basch  contract, 
presumably  for  certain  advisory  services  that  he 

had  rendered  Basch: 

“  ‘Heretofore  I  have  not  been  particular,  because  I  knew 
who  the  parties  in  interest  were  and  I  knew  that  I  could 
depend  entirely  upon  what  they  told  me,  but  at  the  present 
time  I  am  not  so  sure.’ 

“Now,  in  DJ-W253,  a  letter  from  yourself  to  Koch,  dated 
April  1,  1939,  you  say: 

“  ‘There  is  some  force  to  Mr.  Mahler’s  contention.  The 
new  management  may  forget  if  it  particularly  works  out  to 
its  advantage.’ 

“In  the  light  of  those  letters  let  me  ask:  Was  Mahler 
afraid  that  Stevenson,  Ward,  and  Koch  would  not  honor 
the  gentleman’s  agreement  made  at  Trenton?  “A.  I  don’t 
think  so.” 

Mr.  Berger:  Let  me  interject,  this  was  a  gentleman’s 
agreement  for  the  purpose  of  paying  him  for  services 
rendered  for  the  old  written  agreement  signed  by  Thorer 
interests. 

Page  1533:  (Reading) 

“Q.  Wasn’t  he  really  afraid  that  the  Crown  Princes 
whom  he  had  earlier  intimated  could  not  be  trusted  would 
not  honor  his  gentleman’s  agreement?  “A.  Well,  I  think 
that  is  a  fair  implication.  That  is  about  all  I  can 

978  sav.  Somebody  else  wrote  the  letter.” 

v  ni 

“Q.  On  direct  examination  it  was  suggested  that  you 
saw  Fred,  Ernest,  and  Vort  so  frequently  that  there  was  no 
occasion  for  you  to  write  to  them. 

“Did  you  ever  communicate  with  them  about  anything 
except  the  routine  affairs  of  the  Basch  Company?  “A. 
No.  There  is  that  one  letter  that  I  got  from  Mr.  Schoen- 
burg,  which  is  the  only  thing  that  I  can  recall.  Now  I  have 
gone  over  it  trying  to  refresh  my  recollection,  that  is  the 
onlv  thing  that  I  recall. 
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“Q.  In  DJ-W26S,  a  letter  from  Ilollender  to  Ward  dated 
April  28,  1939,  Hollender  writes  that  the  Swedish  pur¬ 
chaser  of  Thorer  &  Hollender  must  make  the  acquaintance 
of  Mahler,  Koch  and  yourself.  Did  you  advise  Vort,  Fred 
Basch,  and  Ernest  Nauen  of  this?  “A.  Oh,  no. 

“Q.  Were  they  told  of  the  developments  respecting  the 
sale  of  Thorer  &  Hollender?  “A.  No,  not  by  me,  cer¬ 
tainly. 

983  “Q.  In  DJ-W270,  a  letter  addressed  by  Hollender 
to  yourself,  under  date  of  May  2,  1939,  Hollender 

states  that  Schoenburg  instructed  Vort  to  place  at  the  dis¬ 
posal  of  Ted  Koch  $5,000  in  order  to  enable  him  to  buy 
shares  of  Basch  &  Company.  Did  you  show  this  letter  to 
Vort,  Fred  Basch,  or  Ernest  Nauen?  “A.  No,  I  don’t 
think  so. 

“Q.  Did  you  tell  them  of  the  contents?  “A.  I  don’t  be¬ 
lieve  so.” 

Mr.  Berger :  Page  1546,  at  the  bottom  of  the  page : 
(Reading) 

“Q.  (By  Mr.  Berger)  I  show  you  DJ-W273,  a  letter 
from  Hollender  to  yourself,  bearing  the  date  of  May  11, 
1939.  Did  you  show  this  letter  or  tell  of  its  contents 

984  to  Vort,  Fred  Basch,  and  Ernest  Nauen?  “A.  No, 
I  am  sure  I  didn’t. 

“Q.  In  DJ-W275,  a  letter  from  yourself  to  Hollender 
dated  May  6,  1939,  you  state  at  page  2  with  respect  to 
Mahler : 

“  ‘His  attitude  at  the  Basch  meeting  with  regard  to  the 
ten-eent  allowance  was  wonderful.  He  faced  an  antago¬ 
nistic  group.’ 

“Does  this  reference  to  the  allowance  relate  to  the  ten- 
cent  rebate  from  Basch  Company  to  Thorer  &  Hollender? 
“A.  Yes. 

“Q.  Were  Vort,  Fred  Basch,  and  Ernest  Nauen  antag¬ 
onistic  to  continuance  of  the  rebate?  “A.  Well,  what  is  the 
date? 
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“Q.  May  16,  1939.  “A.  Well,  I  am  sure  that  Fred  Basch 
and  Paul  Vort  were.  I  don’t  know  about  Dr.  Nauen.  I 
don’t  remember  whether  he  said  anything  about  it. 

“Q.  Is  he  a  very  talkative  man  in  any  case?  “A.  No, 
no.” 

Mr.  Berger:  At  the  bottom  of  page  1547 :  (Reading) 

“Q.  Now,  on  page  5  of  DJ-W271,  which  we  examined  a 
bit  earlier,  Hollender  tells  you  that  he  would  like  to  have 
the  rebate  continued,  or  it  shows  at  least,  that  IIol- 
9S5  lender  wanted  the  rebate  continued.  Did  you  tell 
this  to  Vort,  Fred  Basch  and  Ernest  Nauen? 

•  •#••••••• 

“As  I  recall,  I  don’t  think  so.  I  am  not  sure.  I  think 
that  Mahler — 

“Q.  — carried  the  ball?  “A.  Carried  the  ball  at  this 
meeting. 

“Q.  Do  you  recall  whether  Vort  and  his  management 
group  purchased  additional  shares  from  the  investment 
group  in  1943?  “A.  Yes. 

“Q.  Did  such  purchase  give  the  management  group  con¬ 
trol?  “A.  Yes. 

“Q.  Were  the  rebates  to  Thorer  &  Hollender  discon¬ 
tinued  when  the  management  took  over  control?  “A.  That 
is  the  way  I  recall  it,  shortly  afterward.” 

987  “Q.  Did  you  ever  tell  Vort  that  Thorer  &  Hol¬ 

lender  had  advanced  $2,500  to  Koch?  “A.  I  don’t 
recall,  but  I  don’t  think  so.” 

Mr.  Berger:  Page  1562:  (Reading) 

“Q.  Did  you  ever  consult  Vort,  Fred  Basch,  or  Ernest 
Nauen  about  Thorer  &  Hollender  matters?  “A.  No.  The 
only  thing  that  I  can  recall  at  all  has  to  do  with  Thorer  & 
Hollender ’s  allowance. 

“Q.  You  mean  rebate  from  Basch  Company  to  Thorer  & 
Hollender  on  the  individual  skins  that  were  processed.  “A. 
That’s  right,  and  you  might  also  put  in  that  category  Mr. 


Mahler’s  contract  with  Basch,  which  might  be  considered 
to  have  some  connection  with  Thorer  &  Hollender.” 

Mr.  Berger:  At  the  bottom  of  page  1563:  (Reading) 

“Q.  In  DJ-W320,  a  letter  from  Koch  to  yourself,  under 
date  of  November  29,  1939,  Koch  discusses  the  tax  on  cor¬ 
porate  accumulations  that  might  result  from  the  limitation 
on  dividends  to  the  tune  of  15  percent. 

9S8  “You  testified,  I  believe,  that  DJ-W320  was  never 
shown  to  Vort,  and  that  he  was  never  asked  whether 
he  would  consent  to  buy  bonds  with  his  dividend  and  put 
them  in  escrow. 

“Let  the  record  show  that  the  testimony  is  contained  at 
pages  890  to  891. 

“Is  it  equally  true  as  to  Fred  Basch  and  Ernest  Nauen, 
namely,  that  that  letter  was  never  shown  to  them  and  they 
were  never  asked  whether  they  would  consent  to  buy  bonds 
with  their  dividends  and  put  them  in  escrow?  “A.  I  think 
so. 

“Q.  Have  you  any  reason  to  believe  that  Vort,  Fred 
Basch  and  Ernest  would  have  been  prepared  to  put  bonds 
bought  with  dividends  into  escrow?  “A.  No. 

“Q.  Did  you  believe  that  if  Vort,  Fred  Basch,  and  Ernest 
Nauen  purchased  North  Bergen  bonds  with  additional 
Basch  Company  dividends  that  they  would  have  consented 
to  put  such  bonds  in  escrow  for  the  benefit  of  Hollender 
and  his  partners?  “A.  No. 

“Q.  Did  Vort,  Basch  and  Ernest  subsequently  buy  sucli 
bonds?  “A.  I  think  so. 

989  Mr.  Berger:  At  page  1569  the  witness  was  asked 
with  respect  to  DJ-W336,  dated  February  24,  1940, 
a  letter  from  Ward  to  Koch:  (Reading) 

“Q.  Did  you  advise  Vort,  Basch,  and  Ernest  Nauen 
about  DJ-W336?  “A.  Oh,  I  am  sure  I  didn’t. 
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“Q.  In  a  letter  addressed  by  Mr.  Mahler  to  yourself, 
under  date  of  August  21,  1940,  identified  as  DJ-W341,  Mr. 
Mahler  refers  to  a  short  note  from  Schoenburg,  wherein 
Schoenburg  states,  according  to  Mahler’s  quotation: 

“  ‘Maybe  whatever  dividends  should  be  paid  above  15 
percent  could  be  applied  against  the  repurchasing  value  of 
the  shares.’ 

“Did  you  transmit  this  suggestion  to  Vort,  Fred 

990  Basch  and  Ernest  Nauen?  “A.  No.” 

#*#•#*•**• 

“Q.  In  DJ-W351,  a  letter  from  Ward  to  Koch,  letter 
dated  November  16,  1940,  you  state : 

“  ‘I  suspect  there  will  be  a  fight  about  the  allowance  for 
Thorer  &  Hollender.  ’ 

“Do  you  recall  with  whom  you  suspected  there  would  be 
a  fight?  “A.  Well,  particularly  Paul  Vort  and  Fred  Basch, 
perhaps  Ernest  Nauen. 

“Q.  Would  termination  of  the  Basch  Company  rebate  to 
Thorer  &  Hollender  be  hurtful  to  Thorer  &  Hollen- 

991  der?  “A.  Oh,  I  suppose  so,  yes. 

“Q.  Assuming  that  the  Hollender  group  still 
owned  Thorer  &  Hollender,  would  such  a  discontinuance 
be  a  disservice  to  the  Hollender  group?  “A.  I  suppose  so, 
yes. 

#•*•**•••• 

“Q.  I  show  you  DJ-W354,  a  letter  addressed  to  you  by 
Mr.  Koch,  on  November  22,  1940,  wherein  Mr.  Koch  says 
that  he  encloses  a  copy  of  a  letter  to  Mr.  Mahler,  and  states : 

“  ‘I  note  that  Mr.  Mahler  does  not  like  the  idea  of  Paul’s 
and  Fred’s  getting  a  larger  interest  in  the  company.  I  am 
quite  in  agreement  with  Mr.  Mahler  on  this,  but  I  do  not 
see  ho'w  we  can  work  it  out  any  other  way.  ’ 

“Doesn’t  this  letter  suggest  that  Vort,  Fred  Basch  and 
Ernest  Nauen  had  not  yet  been  informed  of  the  dis- 

992  cussions  between  Stevenson,  Koch,  and  Mahler  and 
yourself  respecting  possible  termination  of  the  op- 
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tions?  “A.  Well,  I  can’t  be  sure  at  that  date,  November 
22nd,  whether  that  was  the  case  or  not,  but  this  letter,  I 
think,  would  indicate  that  such  was  the  fact.” 

Mr.  Berger:  Page  15S0  the  witness  was  interrogated  with 
respect  to  cancellation  in  December,  1940  of  the  so-called 
repurchase  option  that  ran  to  Thorer  &  Company:  (Read¬ 
ing) 

“Q.  And  what  were  the  factors  which  led  you  to  believe 
that  you  could  hope  to  buy  it  cheaply?  “A.  Well,  they 
couldn’t  exercise  it  to  any  advantage  to  them.  If  Thorer 
&  Company,  who  had  the  option  to  repurchase,  tried  to 
come  over  to  New  York  and  exercise  their  option  at  that 
time,  I  don’t  think  the  company  would  have  been  worth  a 
dime,  and  I  think  probably  they  knew  enough  about  it  to 
know  that  was  true. 

“Q.  You  were  asked  on  direct  examination  whether  an 
offer  of  the  option  was  made  to  an  outside  purchaser. 

“Would  such  an  offer,  disclosing  existence  of  a  German- 
held  option  carry  a  dangerous  threat  to  the  continuing  ex¬ 
istence  of  the  Basch  Company  business?  “A.  Oh, 
993-4  definitely.  I  think  that  would  have  been  very  serious. 
•  •#•••*••• 

Mr.  Berger:  On  page  15S2  the  witness  was  interrogated 
with  respect  to  DJ-W357,  a  telegram  from  Koch  to  Ward 
under  date  of  November  29, 1940,  in  which  there  was  a  cable 
from  Hollender  to  the  effect  that  ‘We  are  ready  to  sell  you 
George  Jimmy  option.’ 

995  (Reading) 

“Q.  Did  you  understand  from  this  cable  that  Hol¬ 
lender  at  this  juncture  was  not  ready  to  release  the  shares 
held  by  Vort,  Fred  Basch,  and  Ernest  Nauen,  directly  to 
them,  but  preferred  to  sell  the  option  to  Koch,  Stevenson 
and  yourself?  “A.  Well,  I  suppose  that  is  a  fair  implica¬ 
tion.  I  mean  I  can’t  tell  what  somebody  else  thought  when 
they  sent  a  cable,  but  that  was  the  way  I  read  it.” 

•  •**•••••• 
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996  Mr.  Berger:  At  page  1593  the  witness  was  queried 
with  respect  to  DJ-W369,  a  cable  from  Hollender  to 

Ward  dated  December  10,  1940,  which  referred  to  $63,000 
cancellation  price  for  the  repurchase  agreement  executed 
at  Trenton,  and  refers  to  a  certain  item  in  the  amount  of 
$25,216.80  in  settlement  of  “Sale  O’Toole  Account  to  Poma¬ 
tum” — being  the  cable  address  for  Thorer  &  Hollender. 
Page  1593:  (Reading) 

“Q.  Can  you  recall  whether  you  told  Fred  Basch,  Vort, 
and  Ernest  Nauen  that  their  pro  rata  share  of  the  $63,000 
was  in  part  to  apply  on  discharge  of  the  O’Toole  account? 
“A.  Oh,  I  don’t  think  so,  no.  I  don’t  remember  anything 
— but  I  don’t  think  so.  I  don’t  remember  this  at  all.  I 
don’t  understand  this  cable.  I  think  when  this  was  intro¬ 
duced  I  said  so,  as  I  recall.” 

Mr.  Berger:  Page  1594:  (Reading) 

“Q.  Were  not  the  only  agreements  between  Thorer  & 
Company  and  the  American  purchasers,  which  were  exe¬ 
cuted  on  February  18,  1939,  the  said  repurchase  option  and 
the  release  and  discharge  identified  as  DJ-W221?  “A. 

What  is  221? 

997  “Q.  Let  me  remind  you,  Mr.  Ward,  that  there 
was  no  agreement  of  purchase  and  sale.” — (By  that 

I  meant  no  written  executed  formal  agreement).  “A. 
That’s  right. 

“Q.  There  was  instead  the  conveying  of  the  shares — 
“A.  I  see  what  you  mean. 

“Q.  — against  the  payment.  Isn’t  that  so?  “A.  Yes.” 
Mr.  Berger :  Page  1595 :  (Reading) 

“Q.  In  consequence,  the  reference  in  DJ-W383,  para¬ 
graph  2,  to  an  option  agreement  dated  February  18,  1939, 
between  the  parties,  namely,  Thorer  &  Company,  Fred 
Basch,  and  the  rest,  can  only  mean  the  repurchase  option. 
“A.  I  think  that’s  right. 

“Q.  You  will  observe  that  on  page  2,  paragraph  num¬ 
bered  3,  there  is  a  statement  that  ‘Nothing  herein  contained 
shall  affect  or  change  any  of  the  terms  or  conditions  con- 
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tained  in  a  certain  agreement  made  on  the  ISth  day  of  Feb¬ 
ruary,  1939.  * 

“Now,  since  on  page  1  reference  is  had  to  the  option 
agreement,  can  the  reference  to  the  certain  agreement  made 
on  the  ISth  day  of  February,  1939,  mean  the  only 

998  other  agreement  made  that  date,  namely,  the  release 
and  discharge  or,  in  short,  this  paragraph  No.  3  nec¬ 
essarily  has  reference  to  the  only  other  agreement  between 
Thorer  &  Company  and  the  purchasers  through  release  and 
discharge?  “A.  I  think  that  is  probably  correct,  yes.” 

•  ••••••••• 

“Q.  I  show  you  DJ-W392,  a  letter  from  yourself  to  Koch, 
dated  January  14,  1941.  You  refer  therein  to  a  wire 

999  from  Paul.  Who  is  Paul?  “A.  Paul  Hollender. 

“Q.  You  state  therein  that  you  sent  it  to  Mahler. 
Did  you  send  copies  also  to  Tort,  Fred  Basch,  and  Ernest 
Nauen?  “A.  Oh,  no.” 

Mr.  Berger:  Page  1599,  at  the  bottom  of  the  page: 
(Reading) 

“Q.  DJ-W435,  a  letter  from  yourself  to  Koch,  dated 
June  20,  1941,  says  : 

“  ‘Paul  was  quite  anxious  that  the  stock  certificates  be 
delivered  to  each  of  the  stockholders  and  the  escrow  agree¬ 
ment  terminated. 

“  ‘He  also  wanted  to  do  away  with  the  A  and  B  groups 
and  provide  that  each  surviving  stockholder  should  take 
over  the  stockholdings  of  any  deceased  stockholder  in  pro¬ 
portion  to  his  present  holdings.’ 

“You  and  Klein  insisted  it  would  change  the  ratio.  Now, 
did  you  mean  by  that  that  if  any  number  of  the  51  percent 
group,  given  such  an  option  as  Paul  Vort  envisaged,  if  any 
member  such  as  Lancaster,  who  owned  say  17  shares,  were 
to  pass  away,  that  the  purchase  by  Vort  of  his  pro  rata 
share  would  deliver  control  of  the  company  to  Vort?  “A. 
That’s  right,  together  with  the  other  management  group.” 
•  •••*••••• 
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1003  “Q.  Is  it  not  a  fact  that  Vort  was  so  anxious  to  ob¬ 
tain  more  stock  that  he  was  even  prepared  to  put  the 

stock  in  a  voting  trust  to  gain  more?  “A.  I  think  that  is 
true. 

“Q.  Now,  with  respect  to  the  statement  that  ‘he  is  will¬ 
ing  to  work  out  the  question  of  directors  and  control  along 
the  same  lines  as  we  have  previously  maintained,  ’  did  you 
believe  that  Vort  would  willingly  have  left  control  with  the 
investment  group  if  he  could  have  avoided  it?  “A.  No.” 

Mr.  Berger:  Page  1607 :  (Reading) 

“Q.  In  DJ-W510  you  tell  Mr.  Stevenson  that,  ‘Mr.  Mah¬ 
ler  called  me  this  morning  and  said  you  wanted  to  sell  some 
of  your  Basch  stock.  It  is  his  opinion  that  at  the  present 
time  no  change  should  be  made  in  the  stock  ownership,  and 
I  am  rather  inclined  to  agree  with  his  views  in  this  re¬ 
spect.  ’ 

“Did  you  believe  that  if  Stevenson  sold  some  stock,  Vort, 
Fred  Basch  and  Ernest  would  want  to  buy  some?  “A.  Oh, 
yes. 

“Q.  Is  that  what  you  understood  Koch  to  mean  in  his 
letter  to  you,  DJ-W513,  dated  November  3,  1942, 
where  he  said  that  he  ‘questioned  whether  Jim 

1004  (meaning  Jim  Stevenson)  would  want  to  have  Paul 
and  Fred  know  about  his  troubles,  and  whether  he 

would  want  them  to  know  that  he  had  offered  some  of  his 
stock  for  sale?’  “A.  Yes. 

“Q.  Would  the  purchase  of  shares  or  a  portion  of  the 
shares  that  Stevenson  offered  to  sell  by  Vort,  Fred  Basch, 
and  Nauen,  shift  control  of  the  company  to  them?  “A. 
Yes. 

“Q.  Is  that  why  you  agreed  with  Mahler  that  no  change 
should  be  made  in  the  ownership  at  that  moment?  “A.  I 
don’t  have  any  distinct  recollection;  looking  back  on  it,  I 
think  that  probably  was  what  I  meant.” 

Mr.  Berger :  On  page  1616  the  witness  was  interrogated 
with  respect  to  DJ-W588,  an  option  agreement  dated  as  of 


412 


January  2, 1941,  which  ran  between  Fred  Basch  and  certain 
other  parties  therein  named. 

(Reading) 

“Q.  Now,  with  those  recitals  in  mind  and  the  entire 
option  agreement  before  you,  will  you  tell  me  whether  the 
recited  consideration  of  $10  was  the  real  considera- 
1005  tion  or  whether  it  was  contemplated  that  the  con¬ 
sideration  was  the  execution  of  the  reciprocal  op¬ 
tions  by  each  of  the  parties.  In  other  words,  did  you  in¬ 
tend  to  give  an  option  unless  you  were  given  an  option  by 
every  other  shareholder?  “A.  No.  The  reciprocal  option 
was  the  real  consideration,  I  think.’ ’ 

•  ••••••#*• 

100S  “Q.  Did  you  intend  by  DJ-W412  to  convey  any¬ 

thing  bevond  the  fact  that  Mahler  wished  to  be  re- 
imbursed  for  a  tax  burden  placed  on  him  over  his  protest? 
“A.  That  is  all  that  I  thought  it  meant,  and  an  unfair  tax 
burden,  as  I  understood  it  to  come  from  him  or  from  Mr. 
Percus,  because  his  situation  was  ridiculous. 

“Q.  Did  you  regard  the  dividend  you  received  in  Decem¬ 
ber,  1940  as  income  to  you?  “A.  Yes. 

“Q.  Did  you  believe  that  you  were  receiving  it  as  the 
trustee  of  Hollender  so  you  might  secretly  hold  his  share 
subject  to  the  repurchase  option,  despite  his  cancellation? 
“A.  Definitely  not. 

“Q.  When  you  stated  the  dividend  was  immediately 
turned  over,  did  you  mean  anything  more  than  that  it  was 
at  once  employed  to  pay  Hollender  for  cancellation  of  the 
option?  “A.  No,  just  turned  over  to  Mr.  Klein — 
1009  Mr.  Mevn,  for  payment,  to  be  remitted  abroad. 

“Q.  Did  you  ever  discuss  with  Vort,  Fred  Basch, 
and  Ernest  Nauen  any  plan  to  hold  the  share  subject  to  the 
repurchase  agreement,  despite  its  cancellation?  “A. 
Never.” 

Mr.  Berger:  Page  1621:  (Reading) 
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‘  ‘  Q.  Can  you  remember  whether  everybody  was  gathered 
together  to  voice  agreement  on  the  15  percent  dividend,  the 
so-called  limitation  of  15  percent?  “A.  I  don’t  recall. 

“Q.  Can  you  be  positive  that  Vort,  Fred  Basch,  Ernest 
Nauen,  and  Fred  Klein  were  apprised  of  this  limitation  at 
the  Trenton  meeting  and  asked  to  accept  it  as  an  agree¬ 
ment?  A.  I  don’t  remember  it  at  all. 

•  ••••*•#•• 

“Q.  Do  you  recall  whether  you  spoke  of  the  15 
percent  limitation  to  Mr.  Klein  prior  to  the 

1010  1939  dividend  meeting?  “A.  I  don’t  remember  hav¬ 
ing  done  so. 

“Q.  Can  you  positively  state  of  your  own  knowledge  that 
Klein  was  told  by  Schoenburg  that  the  shares  were  sold  on 
the  agreement  that  dividends  were  to  be  limited  to  15  per¬ 
cent?  “A.  No,  I  can’t  state  that. 

“Q.  Can  you  state  that  he  accepted  the  limitation  as  a 
term  of  the  sale  of  the  18  shares  to  him?  “A.  No. 

“Q.  With  the  control  of  the  stock  in  three  of  the  di¬ 
rectors  in  the  investment  group,  was  it  not  in  fact  impos¬ 
sible  for  the  management  to  declare  a  dividend  in  excess  of 
15  percent  "without  the  approval  of  one  member  of  the  in¬ 
vestment  group?  “A.  That’s  right.  There  were  six  di¬ 
rectors,  and  each  group  had  three,  so  it  took  one  of  the  op¬ 
posite  group  in  order  to  make  a  majority.” 

Mr.  Berger:  Page  1624:  (Reading) 

“Q.  Did  you  have  to  have  an  agreement  with  the  man¬ 
agement  of  a  15  percent  limitation  in  order  to  control  the 
15  percent  dividend  through  your  majority?  “A.  No.” 

Mr.  Berger:  On  page  1625:  (Reading) 

“Q.  Would  not  disclosure  of  the  limitation  to 

1011  the  management  group  at  Trenton  have  provoked 
needless  acrimony?  “A.  Probably  would. 

“Q-  Can  you  positively  state  more  than  the  fact  that 
Schoenburg  asked  you  to  limit  dividends  to  15  percent  and 
that  you  agreed  to  do  so?  “A.  That  is  all  I  definitely,  per¬ 
sonally  know.  ’  ’ 
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Mr.  Berger :  Page  1629,  referring  now  to  the  sale  of  the 
shares  made  by  Ward  to  Vort  in  February,  1943,  with  re¬ 
spect  to  which  Mr.  Markham  testified:  (Reading) 

“Q.  Would  you  have  sold  had  you  believed  that  there 
would  be  no  pressure  on  you  to  make  the  sale?  “A.  No. 

“Q.  Did  you  believe  that  that  pressure  came  from  your 
associates  or  from  the  Government?  “A.  I  was  told  it 
came  from  the  Government.” 

Mr.  Berger:  At  the  bottom  of  page  1629 :  (Reading) 

“Q.  (By  Mr.  Berger)  You  gathered  from  Mr.  Cowen  that 
was  the  desire  of  the  Government?  “A.  That’s  right.” 

Mr.  Berger :  The  witness  was  interrogated  on  page  1630 
with  respect  to  DJ-W525,  a  letter  addressed  by  the  witness 
to  James  A.  Stevenson,  dated  January  IS,  1943.  His  at¬ 
tention  was  directed  to  the  second  paragraph:  (Reading) 
“I  hope  you  get  the  voting  trust  prepared.  I 
1012  am  convinced  it  is  necessary  something  be  done,  and 
I  am  afraid  it  will  have  to  be  of  a  drastic  nature.” 
(Reading) 

“Q.  Did  you  mean  that  acceptance  of  a  voting  trust  was 
drastic  but  necessary?  “A.  Yes. 

“Q.  And  did  you  understand  by  that  that  Mr.  Cowen  had 
advised  you  the  Government  desired  to  have  both  a  change 
in  the  ownership  of  shares  held  by  former  attorneys  and 
relatives  of  the  former  German  owners,  plus  a  voting  trust, 
namely,  that  it  was  a  suggestion  that  came,  according  to 
Mr.  Cowen,  from  the  Government?  “A.  That  is  the  way  I 
recall  it.” 

Mr.  Berger:  On  page  1631  the  witness  was  interrogated 
with  respect  to  the  memorandum  addressed  by  Mr.  Percus 
to  Mr.  Rubin,  of  the  staff  of  the  Office  of  Alien  Property 
Custodian,  in  February,  1943,  identified  in  the  deposition  as 
Plaintiffs’  Exhibit  W-2;  wherein  there  is  a  statement  at  the 
bottom  of  the  page :  (Reading) 

“It  can  be  stated  unequivocally  that  if  any  of  the  shares 
of  the  present  stockholders  should  be  vested,  and  this  be¬ 
came  known  to  the  trade,  the  business  of  Herman  Basch  & 
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Co.  Inc.  would  be  ruined  completely.  This  would  be 

1013  so  because  all  of  the  firm’s  customers  are  Jewish. 

“Have  you  refreshed  your  recollection,  Mr.  Ward, 
can  you  state  whether  or  not  this  representation  was  made 
on  behalf  of  you  and  the  other  contemplated  sellers  because 
you  had  been  led  to  believe  that  there  would  be  a  vesting 
unless  you  sold  your  shares?  “A.  That’s  correct.” 

Redirect  Examination 

By  Mr.  Wieferich: 

•  #*****#*# 

1014  “Q.  Well,  what  was  paragraph  4  of  221  referring 
to  then  when  Basch  Holding  Company  gave  up  its 

rights  in  Althor?  “A.  I  think  it  referred  to  that  assign¬ 
ment  of  the  stock,  of  Althor  stock  which  was  put  in  Basch 
Holding  Company’s  name  so  that  you  could  show  it  to  the 
Boycott  Committee. 

•  ••••••••# 

1016  “Q.  Did  you  know  of  any  arrangement  under 

which  Mr.  Vort  held  in  his  name —  “A.  No. 

“Q.  — property  belonging  to  the  Germans?  “A.  No, 
I’m  quite  sure  that  Mr.  Vort  didn’t,  but  then  that’s  my 
opinion,  of  course. 

“I  certainly  don’t  know  of  any  arrangement,  and  I  have 
heard  him  speak  about — generally  on  the  subject,  which 
would  lead  me  to  believe  that  that  would  be  the  last  thing 
in  the  world  he’d  do.” 

Recross-Examination 

By  Mr.  Berger : 

The  witness  was  asked  on  recross-examination,  at  page 
1700,  with  respect  to  DJ-431,  a  letter  from  Mahler  to  Ward, 
which  stated  that  the  delay  in  dealing  with  the  cross-op¬ 
tions  was  dangerous:  (Reading) 
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“Q.  (By  Mr.  Berger)  Now  my  question,  therefore,  is, 
Mr.  Ward: 

“Didn’t  you  understand  Mahler  to  mean  by  DJ-W431 
that  Vort,  Fred  Basch  and  Ernest  Nauen  were  impatient 
with  the  delay  in  acting  on  the  suggestion  to  terminate  the 
cross-options?  “A.  Yes,  I  think  that’s  right.” 

Mr.  Berger:  At  the  bottom  of  page  1700:  (Reading) 

“Q.  Koch,  in  one  of  his  letters,  referred  to 
1017  clearance  by  the  Treasury  and  said : 

“  ‘If  we  are  cleared  by  the  Treasury,  then  the 
pressure  on  us  for  selling  is  removed.’  “A.  That’s  right. 
That’s  what  it  meant.” 

Mr.  Berger:  This  was  in  the  middle  of  1943.  Page  1701 : 
(Reading) 

“Q.  Did  you  understand  from  Mr.  Cowen  that  the  Gov¬ 
ernment  was  insisting  that  the  shares  held  by  the  attorneys 
and  the  relative,  namely,  Ted  Koch,  of  the  former  German 
owners,  be  reduced?  “A.  Yes,  definitely. 

“Q.  Would  you  have  sold  vour  shares  had  you  thought 
that  you  could  retain  them  without  jeopardizing  the  in¬ 
terests  of  the  company  and  the  balance  of  the  shares  that 
you  retained?  “A.  I  don’t  think  I  would — not  at  that 
time,  and  certainly  not  at  that  price.” 

•  ••••••••• 

1019  Theodore  W.  Koch  was  examined  by  deposition,  in 
Washington,  D.  C.,  on  October  2,  1950,  after  having 
been  duly  sworn. 

1021  “Q.  What  business  are  you  in?  “A.  I  am  in  the 

investment  business,  handling  investment  accounts 
in  stocks  and  bonds. 

“Q.  How  long  have  you  been  in  that  business?  “A. 
Since  the  fall  of  1922. 

“Q.  And  have  you  made  it  your  business  to  study  in¬ 
vestments?  “A.  Yes,  sir.” 
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1022  “Mr.  Ward  here  in  Washington  suggested  that  I 
come  to  the  meeting. 

“I  said,  ‘I  don’t  like  to  come  to  that  meeting  just  on 
your  say-so.  If  Mr.  Schoenburg  wants  me  to  come,  I’d  like 
to  have  an  invitation  from  either  Mr.  Schoenburg  or  from 
Paul  Hollender,’  who  I  understood  also  had  an  interest. 
“And  I  believe  a  cable  was  sent  requesting  me  to 
come  and  attend  the  meeting  to  discuss  the  Basch 

1023  picture.” 

Mr.  Berger:  Page  10:  (Reading) 

“Q.  When  did  you  arrive  there?  Do  you  recall?  “A.  In 
the  evening  of  Friday,  the  17th,  I  believe  it  was. 

“Q.  Did  you  come  alone.  “A.  No. 

“Q.  Or  did  you  come  with  some  of  the  other  parties  who 
are  mentioned  here?  “A.  George  Ward  and  I  met  Dr. 
Schoenburg  and  Mr.  Nauen  at  the  boat,  and  the  four  of  us 
came  out  together,  and  I  believe  shortly  thereafter  Mr. 
Stevenson  arrived.  I  don’t  recall  that  he  came  out  on 
the  train  with  us. 

“Q.  Prior  to  that,  had  you  conferred  with  any  of  these 
parties  with  respect  to  this  transaction?  “A.  I  had  seen 
copies  of  letters.  Yes.  The  night  before,  George  Ward 
explained — briefed  me,  as  he  put  it,  on  the  Basch  situation. 
And  I  don’t  think  he  went  into  particulars  as  to  the  docu¬ 
ments  that  had  been  prepared,  but  the  picture  as  a  whole. 

“Before  that  I  had  seen  copies  of  letters,  and  I  knew  in 
a  general  way  that  because  of  the  boycott  situation  they 
felt  they  had  to  do  something  to  Americanize  the  com¬ 
pany.” 

1024  Mr.  Berger:  Page  11:  (Reading) 

“Q.  Had  you  discussed  this  particular  transaction 
with  Mr.  Paul  Vortrefflich  prior  to  the  Trenton  conference? 
“A.  No. 

“Q.  How  about  Mr.  Fred  Basch?  Will  you  describe  your 
association  with  him  prior  to  this  time?  “A.  The  only 
time  I  had  met  him  was  on  a  trip  out  to  the  plant  some- 
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time — might  have  been  two,  three  or  four  years  before 
this. ’  ’ 

Mr.  Berger:  Page  22  the  witness  was  interrogated  with 
respect  to  the  allocation  of  shares  at  Trenton,  New  Jersey. 

The  Court:  Is  this  a  deposition  that  you  took,  or  that 
the  Government  took? 

Mr.  Berger:  These  are  all  depositions  that  the  Govern¬ 
ment  took.  Not  a  one  of  them,  Your  Honor,  was  taken  by 
the  plaintiff. 

The  Court :  Very  well ;  I  wanted  to  be  sure. 

Mr.  Berger:  And  this  is  direct  examination  by  the  Gov¬ 
ernment. 

He  outlined  a  proposal  and  was  asked,  on  page  22: 
( Reading) 

“Q.  Whose  proposal  was  that  that  you  have  just  out¬ 
lined?  “A.  Who  proposed  it  to  the  meeting,  I  don’t  know. 
1  think  Mr.  Schoenburg  did. 

1025  “Then  the  remaining  51  percent  was  offered  to 
Air.  George  Ward,  James  Stevenson  on  behalf  of 
himself  and  his  associate  Mr.  Lancaster,  Mr.  Mahler  and 
myself.  I  think  that’s  all  there  were. 

“Q.  Well,  now —  “A.  But  the  amounts  were  determined 
only  as  one  after  the  other  of  us  was  called  in  privately  to 
talk  to  Mr.  Schoenburg  to  ask  how  much  we  would  care  to 
subscribe  for.” 

Mr.  Berger:  Page  63:  (Reading) 

“Q.  When  did  the  escrow  terminate;  or  did  it  terminate? 
“A.  Yes,  it  terminated.  The  exact  date  of  the  termination 
I  can’t  be  sure  of.  I  believe  it  was  October  2,  1941.  I 
know  I  got  my  stock  back  from  escrow  a  few  days  there¬ 
after. 

“Q.  As  escrow  agent  did  you  have  to  release  the  shares 
yourself  for  the  other  parties?  “A.  No,  I  didn’t  have  a 
thing  to  do  with  it.  Jim  Stevenson  handled  it  all. 

“It  was  decided  that  the  escrow  agreement  be  termi¬ 
nated,  and  I’d  have  to  look  at  the  minutes  of  the  meeting. 
I  wasn’t  at  that  particular  meeting.  But  I  gather  that  the 
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meeting  voted  to  terminate  the  escrow  agreement 

1026  and  request  Mr.  Stevenson  to  distribute  everybody’s 
stock  certificate  to  the  owner.” 

Mr.  Berger:  At  the  bottom  of  the  page  the  witness 
stated:  (Reading) 

“The  Witness.:  Mr.  Wieferich,  Mr.  McCollister  reminds 
me  I  was  at  that  meeting  in  September.  I  recall  it  now 
from  my  own  letter  subsequent  thereto.” 

Mr.  Berger:  Page  65:  (Reading) 

“Q.  Well,  when  did  you  actually  receive  your  stock  back 
from  escrow?  “A.  Early  in  October  1941. 

“Q.  Have  you  attended  any  meeting  with  your  other 
escrow  agents  w^hich  gave  rise  to  the  termination  of  the 
escrow?  “A.  I  was  at  the  meeting  in  September  1941,  and 
I  believe  Mr.  Stevenson  and  Mr.  Ward  were  both  at  that 
meeting,  which  constituted  all  members  of  the  escrow  agree¬ 
ment. 

“Q.  Was  that  the  meeting  which  led  to  the  termination 
of  the  escrow?  “A.  Evidently,  yes. 

“Q.  All  right.  Now,  let’s  go  on.” 

Mr.  Berger:  At  page  87  the  witness  was  interrogated 
with  respect  to  the  dividends  declared  in  December, 

1027  1940,  a  $70,000  dividend  from  Basch  to  Althor,  and 
a  dividend  of  $64,000  to  the  stockholders  of  Althor: 

(Reading) 

“Q.  Was  there  any  connection  between  this  dividend  and 
the  payment  of  the  $63,000  to  the  German  holders  of  the 
option?  “A.  There  was  some  pretty  hot  argument.  Some 
people  wanted  bigger  dividends.  Some  people  wanted 
smaller  dividends. 

“There  had  been  some  discussion  of  paying  out  a  total 
dividend  from  Basch  to  Althor  of  about  $100,000,  and  then 
there  was  some  discussion  about  when  it  should  be  paid. 

1028  “Q.  Well,  was  there  any  relation  between  this 
dividend  and  the  $63,000  purchase  price  of  the  op¬ 
tion?  “A.  Undoubtedly.” 
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Mr.  Berger:  On  page  92  the  witness,  still  on  direct  ex¬ 
amination,  was  being  examined  with  respect  to  the  cancel¬ 
lation  of  the  cross-option:  (Reading) 

“Q.  What's  your  recollection  as  to  when  they  were  can¬ 
celled  ?  “A.  New  cross-options  had  been  proposed  and 

urged  earlier  in  the  year,  to  which  I  was  opposed. 

“Mr.  Berger:  Which  year  are  you  speaking  of? 

“The  Witness:  1941.  Before  this  meeting  in  Septem¬ 
ber.  I  am  speaking  from  my  memory  as  refreshed  by  going 
over  the  record. 

1029  “Mr.  Ward,  Mr.  Curt  Mahler,  Mr.  Stevenson  and 
myself  had  dinner  together,  I  believe,  and  I  finally 

came  to  the  conclusion  that  I  thought  it  would  be  better  to 
have  no  options  at  all  than  the  new  options.  And  appar¬ 
ently  I  persuaded  them  of  that.  I  had  refused  to  sign  the 
proposed  new  options.” 

#•••••#••• 

Mr.  Berger:  At  page  137  the  witness  was  interrogated 
with  respect  to  the  destruction  of  some  of  his  records: 
(Reading) 

“Q.  Did  you  discuss  destruction  of  documents  at 

1030  all  with  Mr.  Curt  Mahler  before  or  since?  “A.  No,  I 
don’t  think  so. 

“Q.  Did  you  discuss  it  with  Mr.  James  Stevenson?  “A. 
I  don’t  remember  that  I  did. 

“Q.  Did  you  ever  discuss  it  with  Mr.  Fred  Klein?  “A.  I 
am  quite  sure  I  didn’t. 

“Q.  Mr.  Paul  Vort?  “A.  Quite  sure  I  didn’t. 

“Q.  Dr.  Ernest  Nauen?  “A.  Quite  sure  I  didn’t,  be¬ 
cause  this  was  Thorer  &  Hollender. 

1031  “Q.  Well,  did  you  destroy  documents  in  connec¬ 
tion  with  the  trust  transaction?  “A.  Yes. 

“Q.  Were  there  any  other  proposals?  “A.  Oh,  I  made 
a  proposal  that  George  sell — that  Dr.  Hollender  sell  some 
stock  to  a  friend  of  his  in  Switzerland,  and  T  proposed  pos- 
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sibly  he  could  sell  some  through  a  bank  of  Doijas  and  Kalf 
in  Zwolle,  Holland,  to  my  father’s  brother  who  lived 
1032  there,  Uncle  Herman. 

“I  knew  he  had  some  friends  in  Sweden  and  he 
might  sell — he  had  previously  talked  about  a  Swedish  plan, 
and  I  said,  ‘Perhaps  you  could  sell  some  stock  to  them.’ 
“Nothing  ever  came  of  any  of  these  plans.” 

The  Court:  Now,  read  the  question  again  on  page  137. 
Mr.  Berger:  (Reading) 

“Q.  Well,  did  any  of  these  proposals  which  you  were 
describing — were  they  made  with  respect  to  Althor  or  Her¬ 
man  Basch  &  Company?  “A.  No.  They  were  all  Thorer 
&  Hollender.” 

•  ••••••••• 

1034  Mr.  Berger :  At  page  184  the  witness  was  interro- 

1035  gated  with  respect  to  DJ-M65,  a  letter  addressed  to 
Mr.  Ward  by  Mr.  Koch,  under  date  of  April  13, 1940: 

(Reading) 

“Q.  Did  you  send  a  copy  of  the  letter  to  Mr.  Mahler? 
“A.  I  state  so  in  the  letter,  so  I  assume  I  did. 

“Mr.  Berger:  Did  you  send  a  copy  of  it  to  Vort,  Basch, 
or  Ernest  Nauen? 

“The  Witness:  I  am  quite  sure  I  did  not.  They  had  no 
interest.” 

Mr.  Berger:  Page  230  the  witness  was  being  examined 
with  respect  to  DJ-W137,  a  letter  from  Koch  to  Hollender. 
I  think  I  ought  to  have  that  letter  before  Your  Honor;  I 
will  pull  it  out. 

(Counsel  hands  exhibit  to  the  Court.) 

The  Court:  Who  w~as  this  letter  from? 

Mr.  Berger:  From  Koch  to  Hollender.  On  page  230  the 
witness  was  asked  whether  the  suggestion  of  a  trust,  which 
he  suggested,  might  also  be  possibly  employed  with  respect 
to  the  Basch  Company,  and  he  was  asked:  (Reading) 
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“Q.  Did  you  discuss  your  suggestion  that  it  might  be 
done  with  H.  Basch  &  Company  or  Althor,  with  any  of  the 
management  group?  “A.  No,  I  am  sure  I  did  not.” 

##*##***•• 

1036  “Q.  When  you  came  to  the  Trenton  conference 
did  you  renew  these  suggestions,  Mr.  Koch,  that  is, 

trusts  in  Bermuda  and  Prince  Edward  Island,  Canada?  “A. 
I  don’t  think  they  were  discussed.  In  fact  I  believe  by  that 
time  I  had  information  that  they  weren’t  workable,  and  the 
German  Government  wouldn’t  allow  Dr.  Hollender  to  enter 
into  such  plans. 

1037  Mr.  Berger:  At  page  295  the  witness  is  being  in¬ 
terrogated  with  respect  to  the  dividend  declared  in 

December,  1940:  (Reading) 

“Q.  Well,  at  the  time  that  the  dividend  was  declared 
were  you  present  at  the  directors’  meeting,  that  is  the  divi¬ 
dend  of  December  1940?  “A.  Yes,  I  think  I  was. 

“Q.  Was  there  any  general  discussion  there  among 
the  directors  as  to  what  would  be  done  with 
103S  the  dividend?  “A.  I  know  there  was  a  discussion  of 
disbursing  a  total  of  $100,000  and  it  seems  to  me  I 
recall  quite  a  bit  of  discussion  as  to  how  that  should  be  di¬ 
vided  between  1940  and  1941. 

1043  “Q.  Well,  now,  did  this  trust  proposal  of  yours 

have  to  do  with  Althor  or  only  with  Thorer  &  Hol¬ 
lender?  “A.  Only  with  Thorer  &  Hollender. 

“Q.  Can  you  tell  me,  why  did  you  make  the  proposal 
with  respect  to  Thorer  &  Hollender  but  not  with  respect  to 
Althor?  ‘‘A.  Most  of  the  time  I  was  working  on  the  trust 
plan  I  had  virtually  no  contact  with  Herman  Basch  &  Com¬ 
pany 

1045  At  the  bottom  of  page  374,  with  respect  to  DJ- 
W270:  (Reading) 
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1046  “Q.  What  I  mean  is,  are  those  the  elements  which 
are  to  be  put  in  your  bill,  and  were  they,  as  a  matter 

of  fact,  put  in  your  bill?  “A.  I  didn’t  present  a  bill.  Miss 
Williams  made  up  for  me  a  statement  of  expenses,  such  as 
she  could  make  up  from  items  she  could  get  from  my  check¬ 
book  or  otherwise,  and  that  I  presented  to  Thorer  &  Hol- 
lender. 

“As  to  the  $2,500  I  received  from  Herman  Basch  &  Com¬ 
pany,  that  was  by  verbal  agreement  with  Mr.  Schoenburg 
at  Trenton  for  services  rendered  at  Trenton,  the  benefits 
of  services  that  I  had  rendered  for  Thorer  &  Hollender,  but 
which  were  useful  to  Basch  in  Trenton,  and  director’s  fees 
for  the  remainder  of  the  year  1939. 
#•*####*** 

1047  Mr.  Berger :  Page  430  the  witness  was  shown  D J- 
K50,  a  letter  to  Stevenson  from  himself  dated  March 

6,1942:  (Reading) 

“Q.  Is  this  a  carbon  copy  of  a  letter  you  addressed  to 
Mr.  Stevenson?  “A.  I  believe  so.  I’d  like  to  say  a  few 
words  about  this  No.  50. 

*#**#**••# 

1051  Mr.  Berger:  Let  me  interrupt  you  for  a  minute, 
Mr.  Falloon,  to  see  if  I  understand  the  net  import 

of  all  of  these  things  put  together. 

“Do  I  understand,  Mr.  Koch,  that  you  actually  made 
payment  from  your  own  account  at  Empire  State  Bank  into 
which  moneys  came  from  the  Riter  account,  that  you  made 
payment  for  your  share  of  the  cancellation  out  of 

1052  that  account,  and  later  on  the  14th  you  put  your 
Althor  dividend  into  the  Empire  account?  Is  that 

right  ? 

“The  Witness:  That  is  correct.  My  balance  before  I 
deposited  checks  from  Riter  &  Company  was  $2,952,  which 
would  not  have  been  adequate  to  meet  this  requirement,  but 
I  had  prepared  by  building  up  my  cash  balance  and  that  of 
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my  wife  witli  Riter  &  Company  by  making  sales  over  a 
period  of  a  number  of  weeks.” 

Mr.  Berger:  Page  437,  at  the  bottom:  (Reading) 

“Q.  (By  Mr.  Falloon)  Xow,  as  I  understand  this,  having 
listened  to  discussion  off  the  record,  what  you  are  trying  to 
convey  is  that  you  had  sold  securities  so  as  to  have  enough 
money  to  pay  for  the  release  of  the  option  before  you  went 
to  New  York.  Is  that  right?  “A.  Yes,  sir.  I  had  sold 
enough  securities  in  my  account  with  Riter  &  Company  so 
that  my  cash  balance  with  them  was  in  excess  of  what  I  ex¬ 
pected  would  be  my  share  of  the  cost. 

“Mr.  Berger:  Of  cancellation?  The  cost  of  cancella¬ 
tion? 

“The  Witness:  Cancellation.” 

1053  Mr.  Falloon :  I  will  state  here  that  the  witness  has 
produced  two  checks,  both  signed  by  Florence  H. 

Koch,  both  dated  December  12,  1940,  both  drawn  on  the 
Empire  National  Bank  &  Trust  Company  of  St.  Paul, 
Minnesota,  and  payable  to  that  same  company,  one  in  the 
amount  of  $3,200,  the  other  in  the  amount  of  $S,960;  that 
these  are  cancelled  checks  which  have  been  described,  which 
are  not  offered  as  exhibits. 

“Q.  (By  Mr.  Falloon)  Now,  do  you  want  to  state  some¬ 
thing  about  them?  “A.  Which  were  used  to  purchase  the 
bank  drafts  of  $3,200  and  $8,960,  respectively,  drawn  on  the 
Guaranty  Trust  Company  of  New  York. 

“Q.  I  think  if  you  will  let  me  interrupt,  Mr.  Koch, 

1054  what  you  are  trying  to  introduce  is  that  these  can¬ 
celled  checks  which  you  just  have  displayed  are  in 

payment  of  the  two  bank  drafts  which  were  marked - 

“A.  That  is  right. 

“Q.  50- A  and  50-B — DJ-K-50-A  and  DJ-K-50-B.  “A. 

Yes.” 
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Cross-examination 
By  Mr.  Berger: 

Mr.  Berger:  We  come  now  to  the  cross-examination  on 
page  510:  (Reading) 

“Q.  AVhat  was  the  nature,  prior  to  the  Trenton  confer¬ 
ence  in  February  of  1939,  of  your  acquaintance  with  Paul 
Vort,  Ernest  Nauen,  and  Fred  Basch?  “A.  It  was  very 
slight.  I  met  them  occasionally  when  I  went  to  New  York 
on  Thorer  &  Hollender  matters. 

“I  think  I  was  once  taken  out  to  North  Bergen  to  see  the 
plant  and  there  I  met  Mr.  Fred  Basch.  If  I  remember 
rightly,  that  is  the  only  time  I  met  him  before  the  meeting 
in  Trenton,  but  I  saw  Mr.  Vortreffiich  several  times.  His 
office  was  not  far  from  that  of  Thorer  &  Hollender  and  he 
occasionally  dropped  in  to  see  Mr.  Mahler. 

“Q.  Had  you  ever  corresponded  with  any  of  those  gen¬ 
tlemen  prior  to  the  Trenton  conference?  ‘‘A.  No,  sir. 

“Q.  Did  you  ever  consult  Paul  Vort,  Fred  Basch 
1055  or  Ernest  Nauen  respecting  any-  contemplated  dis¬ 
position  of  the  shares  of  Thorer  &  Hollender?  “A. 
No,  sir. 

“Q.  Did  you  ever  consult  those  three  gentlemen  about 
any  plan  of  recapitalizing  Thorer  &  Hollender?  “A.  No, 
sir. 

“Q.  Did  you  ever  consult  them  about  any  plans  that 
Hollender  had  prior  to  the  Trenton  conference  of  disposing 
of  his  Althor  or  Basch  Company  shares?  “A.  No.  I 
talked  to  Mr.  Ward  about  it. 

“Q.  Well,  I  am  speaking  about  Mr.  Vort,  Paul  Vort. 
“A.  No. 

“Q.  Paul  Vort,  Ernest  Nauen  and  Fred  Basch?  “A.  I 
am  quite  sure  I  did  not. 

“Q.  Apart  from  technical  and  routine  business  matters, 
and  I  am  now  addressing  myself  to  the  period  after  the 
Trenton  conference,  did  you  ever  communicate  to  Paul, 
Fred  and  Ernest  any  letters  or  cables  which  you  received 
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from  Hollender,  Sclioenburg  or  Otto  Xauen?  “A.  I  don’t 
remember  that  I  ever  did. 

“Q.  Do  you  recall  whether  you  sent  them  copies  of  your 
letters  to  Hollender,  Otto  Xauen,  Ward  or  Mahler  re 

1056  the  disposition  of  the  Thorer  &  Hollender  or  the 
Basch  Company  shares?  “A.  Xo,  I  did  not.” 

“Q.  I  show  you  DJ-K42,  a  letter  addressed  by  yourself 
to  Dr.  Hollender  under  the  date  of  May  14,  1938,  on  the 
second  page  of  which  you  state,  ‘1  do  not  know  much  about 
the  affairs  of  H.  Basch  &  Company.’ 

1057  “Was  that  a  fact  at  that  time?  “A.  About  all  I 
knew  was  hearsay  or  conversation.  I  owned  no  stock 

in  the  company,  was  not  even  an  officer  or  director  and  I 
think  for  the  one  visit  that  I  made  out  there  it  was  the  only 
time  I  was  out  at  the  plant. 

“Q.  Had  you  been  consulted  about  its  financial  or  busi¬ 
ness  affairs  to  any  serious  extent?  “A.  Xot  to  any  serious 
extent.  Dr.  Hollender  had  written  me  a  number  of  years 
ago  about  being  asked  to  guarantee  some  bank  credits. 
There  wasn ’t  much  I  could  do  about  it. 

“Q.  I  show  you  DJ-W119,  a  letter  from  Mr.  Ward  to 
yourself  under  date  of  December  17,  193S,  in  the  last  para¬ 
graph  of  which  he  states : 

“  ‘1  do  not  know  that  you  are  interested  in  Basch,  but 
because  so  much  of  it  is  in  the  letter,  I  am  also  enclosing  a 
copy  of  my  cable  sent  last  night.’ 

“Was  that  an  accurate  reflection  of  your  then  interest  in 
Basch?  “A.  Yes,  I  would  say  so,  December  17,  1938,  yes. 
“Q.  I  show  you  DJ-W201,  a  letter  addressed  by  Mr. 
Ward  to  Dr.  Hollender  under  date  of  February  7, 

1058  1939,  wherein  he  states,  in  the  middle  of  the  second 
paragraph : 

“  ‘Ted  called  me  up  and  seemed  hesitant  about  entering 
into  a  conference  because  he  says  he  does  not  know  Mr. 
Schoonburg  and  he  does  not  feel  that  he  wants  to  come  un¬ 
less  he  is  particularly  invited.  That  is  why  I  have  cabled 
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you  that  if  you  think  Ted  would  be  helpful  and  if  you  want 
him  to  be  a  part  of  this  picture,  it  might  be  well  for  you  to 
cable  him  and  ask  him  to  attend.’ 

“Now,  do  you  recall  any  such  conversation  with  Mr. 
Ward?  “A.  Yes,  sir. 

‘  ‘  Q.  Did  this  have  reference  to  the  forthcoming  so-called 
Trenton  conference?  “A.  Undoubtedly. 

“Q.  Was  it  a  fact  that  you  felt  hesitant  about  coming 
unless  you  were  invited  to  come?  “A.  Yes,  I  didn’t  want 
to  butt  in. 

“Q.  I  show  you  DJ-W210  purported  to  be  a  copy  of  a 
letter  sent  by  you  to  Dr.  Hollender,  under  date  of  February 
9,  1939,  and  ask  you  first,  do  you  recollect  sending  such  a 
letter?  “A.  Yes,  sir,  I  think  I  remember  sending  such  a 
letter. 

1059  “Q.  Paragraph  3,  the  first  page  of  that  letter, 
stated: 

“  ‘You  may  have  thought  it  was  funny  that  I  told  George 
that  I  was  a  little  hesitant  about  coming  East  to  meet  Mr. 
Sclioenburg.  The  reason  is  that  I  have  never  been  familiar 
with  the  Basch  &  Company  affairs  and  that  I  have  never 
met  Mr.  Schoenburg.  I  was  afraid  that  if  I  just  showed  up 
without  being  asked  by  you  or  him  that  he  might  think  I 
was  butting  in.  George  has  sent  me  an  outline  of  the  his¬ 
tory  and  present  situation  in  regard  to  Basch  &  Company 
so  that  I  could  turn  it  over  in  my  mind  before  I  go  East.’ 

“Now,  was  it  a  fact  that  you  had  never  been  familiar 
with  Basch  &  Company  affairs,  as  you  there  stated?  “A.  I 
hadn’t  been  familiar  with  them.  I  had  heard  things  about 
them  from  time  to  time. 

“Q.  Did  you  derive  your  first  knowledge  of  its  more  inti¬ 
mate  affairs  through  the  outline  of  the  history  and  present 
situation  that  was  sent  to  you  by  Mr.  Ward?  “A.  I  got 
some  things  out  of  that.  I  think  I  got  more  out  of  the 
meeting  we  had  before  Trenton  in  which  he  told  me 

1060  details  and  I  had  a  chance  to  ask  a  lot  of  questions.” 

Mr.  Berger:  On  page  518  the  witness  was  asked 
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with  respect  to  DJ-W147,  a  cable  dated  January  9,  1939, 
addressed  to  the  witness  by  Hollender,  in  what  purports  to 
be  the  third  paragraph  it  was  stated: 

“If  later  you  can  get  your  government’s  approval  pro¬ 
forma  sales  Pomatum  (and  that  meant  Thorer  &  Hollen¬ 
der)  stock  perhaps  also  Basch  Althor  to  Swedish  friends 
against  notes  might  be  fine  solution  and  if  every  detail 
complies  complicated  American  tax  laws.” 

“Q.  Now,  is  it  right  to  conclude  that  when  you  sent  this 
telegram  of  January  9,  1939,  you  had  no  intimate  knowl¬ 
edge,  if  we  are  to  believe  the  letters  and  cables  about  which 
I  questioned  you  a  moment  ago,  of  Basch  affairs?  “A.  I 
would  say  that  is  correct.” 

Mr.  Berger:  Page  519:  (Reading) 

“Q.  I  show  you  DJ-W163,  a  letter  to  Mr.  Ward  from 
Otto  Nauen  under  date  of  16-39,  which  I  presume  was  Jan¬ 
uary  16,  1939,  on  the  second  page  of  which  is,  ‘Please  send 
Ted  a  copy  of  this  letter.’ 

“Was  a  copy  of  this  letter  sent  to  you?  “A.  Oh,  the  let¬ 
ter  from  Nauen  with  a  postscript  from  Paul.  I  remem¬ 
ber  it. 

1061  “Q.  I  call  your  attention  to  the  statement,  ‘We 

know  very  well  that  we  cannot  dispose  of  Althor 
stock  without  consent  of  Basch  Holding.’ 

“Did  you  learn  prior  to  the  Trenton  conference  what 
this  requisite  consent  to  a  disposition  of  the  Althor  stock 
meant?  “A.  I  had  heard  of  the  Basch  Estate  and  the 
Basch  Holding  Company  and  I  think  I  had  heard  that  the  . 
Basch  stock  was  tied  up  with  some  kind  of  option  agree¬ 
ment  or  escrow  agreement,  rather,  but  what  I  knew  about  it 
was  vague. 

“Q.  But  did  you  learn  that  there  was  some  sort  of  a  limi¬ 
tation  on  a  free  disposition  by  the  Thorer  partners  of  the 
Basch  shares — the  Althor  shares,  I  should  say?  “A.  Well, 
that  letter  would  indicate  it. 

“Q.  And  you  hadn’t  heard  of  this  prior  to  the  letter  and 
the  cable  that  I  showed  you?  “A.  Well,  as  I  say,  I  knew 
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vaguely  there  was  some  hook-up  there,  but  it  was  a  very 
involved  affair  and  I  had  never  been  concerned  or  con¬ 
sulted  about  it,  so  what  I  knew  was  vague  and  indefinite. 

“Q.  And  by  the  time  of  the  Trenton  conference,  or,  let 
us  say,  even  in  the  days  prior  to  the  Trenton  eonfer- 

1062  ence,  had  you  learned  that  there  was  a  real  problem 
in  selling  the  Althor  shares  without  the  consent  of 

the  Baseh  Holding  Company  or  Basch  Estate,  whether  or 
not  your  information  was  vague?  Did  you  know  that  there 
was  a  real  limitation  problem?  “A.  As  I  remember,  the 
conversation  I  had  with  Mr.  Ward,  just  before  the  meeting 
at  Trenton,  what  we  have  called  the  briefing,  I  remember 
he  made  quite  a  point  of  that. 

“Q.  I  show  you  DJ-W191,  which  is  a  letter  addressed  to 
yourself  by  George  Ward  under  date  of  February  3,  1939. 
First  I  ask  you,  do  you  recall  receiving  this  letter?  “A.  I 
think  I  do. 

“Q.  In  the  second  paragraph  of  that  letter  it  is  stated, 
with  respect  to  the  factory,  and  I  believe  the  factory  was 
the  way  in  which  the  Basch  Company  was  described — is 
that  true?  “A.  Frequently,  yes,  especially  from  the  other 
side. 

“Q.  Now,  in  relation  to  the  factory,  Ward  states: 

“  ‘You  have  got  a  different  situation  there.  All  of  these 
years  it  has  been  held  out  to  the  trade  that  the  corn- 

1063  pany  had  been  run  for  the  benefit  of  the  estate  and 
that  the  estate  has  an  interest.’ 

“Now,  had  you  heard  of  this,  of  such  representations, 
prior  to  this  letter?  “A.  That  is  hard  to  say.  Mr.  Ward 
certainly  told  me  about  it  here.  Now,  whether  I  had  heard 
about  it  before  this  or  not  is  hard  to  say.  I  mean  I  don’t 
remember  whether  I  heard  about  it  in  December  or  Janu¬ 
ary  or  the  first  days  of  February  before  I  got  this  letter. 

“Q.  I  appreciate  that  you  are  under  a  great  difficulty  in 
being  asked  to  pinpoint  something  in  a  given  year,  let  alone 
a  given  month.  But  I  am  satisfied  to  confine  myself  to  the 
months  between  December  of  ’38,  at  which  time  I  believe 
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you  stated  your  knowledge  of  Bascli  Company  was  very 
slight,  and  the  Trenton  conference  in  February  of  *39. 

“Had  you  heard  prior,  say,  to  December  of  ’3S  whether 
there  had  been  such  representations  made  to  the  trade  re¬ 
specting  the  interest  of  the  Basch  Estate  in  the  Basch  Com¬ 
pany  ?  “A.  If  I  heard  it  prior  to  that,  again  it  is  hard  to 
say.  But  if  it  had  made  an  impression  on  my  mind — I  will 
put  it  that  way — I  think  I  would  have  realized  in  January 
that  a  sale  to  Sweden  wouldn’t  have  been  possible. 
1004  “Q.  Let  me  seek  to  refresh  your  recollection  with 

still  another  letter.  DJ-W  209  is  a  letter  addressed 
by  Dr.  Hollender  to  Ward  under  date  of  Februarv  9,  1939. 
I  understand  a  copy  of  this  was  found  in  your  file.  Do  you 
have  any  recollection,  apart  from  that,  of  having  read  the 
letter?  Will  you  glance  at  it,  please?  “A.  Yes,  I  remem¬ 
ber  this. 

“Q.  On  page  3  of  DJ-W209,  referring  to  a  potential  sale 
to  Swedish  interests,  Dr.  Hollender  states: 

“  ‘This  is  an  entirely  Pomatum  matter.  But  we  under- 
stand  that  Basch  cannot  be  included  as  there  have  been 
made  formerly  declarations  even  in  written  form  by  Mr. 
Klein  to  the  Boycott  Committee  that  the  shares  were  owned 
by  the  Basch  Estate.  By  the  way,  we  did  not  know  that 
Mr.  Klein  wrote  such  a  letter  about  two  years  ago  and  we 
don’t  even  know  the  exact  content.  But  Mahler  informed 
us  that  such  a  letter  had  been  written  and  was  in  the  files 
of  the  Jewish  Committee.’ 

“Is  it  proper  to  conclude  from  this  letter  that  a  sale  of 
Basch  interests  to  the  Swedish  interests  could  not  be  made 
because  representations  had  been  made  to  the  Boy- 
1065  cott  Committee  that  it  was  alreadv  owned  bv  the 
Basch  Estate  or  Holding  Company?  “A.  I  think  it 
would  have  gotten  Basch  and  Vort  and  perhaps  Mr.  Klein 
in  quite  a  jam  if  the  statement  they  presented  was  proved 
to  be  untrue. 

“Q.  What  would  have  been  the  effect  on  the  Basch  Com¬ 
pany  if  it  was  suddenly  learned  that  German  interests  had 
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owned  it  all  the  time?  “A.  Well,  the  Boycott  Committee 
certainly  would  have  gone  to  work  on  Basch  and  raised 
cain  with  their  business. 

“Q.  Bid  you  know  this  before  Trenton?  “A.  I  think  I 
did  shortly  before. 

“Q.  Now,  one  further  question.  Do  you  recall  that  in 
DJ-W161  Ward  indicated  to  Dr.  Hollender  that  a  sale  of 
the  Althor  shares  ought  to  have  management  approval? 
How  did  you  understand  that?  Why  did  it  require  man¬ 
agement  approval?  “A.  Well,  they  were  running  the  com¬ 
pany  and  it  would  have  been  awful  hard  to  get  anybody  else 
to  run  the  company. 

“Q.  Now,  in  the  light  of  three  facts,  all  of  which  appar¬ 
ently  you  learned  about  after  the  middle  of  January,  1939: 
One  that  a  sale  of  the  Althor  shares  would  require  the  con¬ 
sent  of  the  Basch  Holding  Company  or  Estate ;  two, 

1066  that  representations  had  been  made  that  Basch  was 
owned  by  the  Basch  Estate;  and  three,  that  a  sale 

needed  management  approval — in  the  light  of  those  three 
factors,  how  did  you  feel  about  a  sale  of  Basch  to  Swedish 
interest  or  any  interests  other  than  an  American  group 
which  would  include  the  management?  “A.  I  think  it 
would  have  gotten  the  company  in  a  terrible  jam. 

“Q.  Is  it  right  to  conclude  that  your  earlier  reference  in 
DJ-W147  to  a  sale  of  Swedish  friends  against  notes  which 
might  include  also  ‘Althor  Basch’  had  not  taken  into  ac¬ 
count  the  three  factors  I  have  just  mentioned?  “A.  Oh, 
undoubtedly.  I  was  not  conscious  of  them  at  that  time.” 

********** 

1067  “Q.  Do  you  know  why  Schoenburg  and  Otto  Nauen 
and  Hollender  were  afraid  to  let  Vort,  Fred  Basch 

and  Ernest  Nauen  have  51  or  more  percent  rather  than  49 
percent?  “A.  Because  if  they  had  51  percent  they  would 
have  control,  and  if  they  had  control  I  know  from  the  fact  of 
a  repurchase  option  that  Thorer  &  Company  hoped  some 
day  to  reacquire  control  of  this  company,  and  if  Messrs. 
Basch,  Vort  and  Nauen  acquired  control  in  ’39,  I  guess 


432 


Thorer  &  Company  realized  that  they  never  again  would 
be  able  to  get  control.  ’  ’ 

Mr.  Berger:  Page  531:  (Reading) 

“(^.  At  Trenton  did  Otto  Nauen  ask  you  in  any  way  to 
favor  Ernest  Nauen  in  the  future?  “A.  No. 

“Q.  Were  you  ever  asked  by  Hollender  or  Otto  Nauen  to 
seek  Ernest's  advice  or  assistance  about  any  of  their  con¬ 
templated  stock  dispositions?  “A.  No. 

“0.  Do  you  know  whether  Ernest  Nauen  enjoyed  the 
confidence  of  Hollender  and  Sehoenburg  in  February 
of  '39?  What  do  you  recall  from  previous  years? 

1068  “A.  Well,  a  number  of  years  ago,  in  ’33  or  ’36  or 
'37, 1  believe  Dr.  Hollender  expressed  himself  rather 

critical  of  Dr.  Ernest  Nauen.” 

Mr.  Berger:  Page  533  the  witness  was  interrogated  re¬ 
specting  DJ-W253,  a  letter  from  Ward  to  the  witness,  dated 
April  1,  1939,  and  he  was  asked  with  respect  to  the  third 
paragraph  of  that  letter: 

“Mr.  Mahler  did  not  sign  his  service  contract  because  he 
insisted  upon  having  his  Bascli  contract  in  writing.  We, 
of  course,  purposely  did  not  put  it  in  writing  for  reasons 
which  are  apparent.  There  is  some  force  to  Mr.  Mahler’s 
contention.  The  new  management  may  forget  if  it  particu¬ 
larly  works  out  to  its  advantage.” 

“How  did  you  understand  that  statement?” 

Mr.  Berger:  Now,  because  of  various  objections  by  coun¬ 
sel — if  you  want  me  to  read  all  of  that  into  the  record  I 
will  do  so — the  answer  didn’t  come  along  until  page  534. 

Mr.  Falloon:  There  is  an  answer. 

Mr.  Berger:  Pardon  me? 

Mr.  Falloon:  There  is  an  answer. 

Mr.  Berger: — (Reading) 

“A.  T  understood  it  to  mean  that  Mr.  Mahler  wanted  the 
agreement  as  to  compensation  he  was  to  get  from 

1069  Herman  Basch  &  Company  to  be  definitely  set  out  in 
black  and  white  so  as  to  avoid  any  future  arguments 
as  to  just  what  the  terms  were.” 
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Mr.  Berger:  And  I  returned  to  that  again  on  page  534 
and  said:  (Beading) 

“Q.  How  did  you  understand  it?  “A.  I  understood  that 
Mr.  Mahler  didn’t  trust  Mr.  Basch  and  Vortrefflich  too  far. 

“Q.  I  show  you  DJ-W239,  a  letter  addressed  by  yourself, 
a  copy  of  a  letter  addressed  by  yourself  to  Paul  Hollender, 
under  date  of  March  24, 1939,  directing  particular  attention 
to  your  discussion  of  your  compensation,  and  ask  you  if 
you  recall  sending  that  letter?  “A.  I  remember  that  with¬ 
out  looking  at  it. 

“Q.  On  page  2,  the  third  paragraph,  you  stated: 

“  ‘You  asked  me  to  send  a  statement  of  my  expenses  to 
Mr.  Mahler.  While  I  got  the  tax  advice  and  legal  opinions 
for  T.  &  H.,  they  applied  equally  to  H.  B.  &  Company.  In 
fact,  the  arrangement  consummated  could  not  have  been 
considered  if  I  had  not  found  out  from  the  tax  expert  in 
San  Antonio  that  the  transactions  would  be  tax  exempt  for 
non-resident  aliens.  Therefore  it  occurred  to  me  that  per¬ 
haps  these  expenses  should  be  divided  between  T.  &  H.  and 
H.  B.  &  Company.’ 

1070  “Did  you  believe  that  the  services  you  had  ren¬ 
dered  had  been  genuinely  beneficial,  not  alone  to  the 
shareholders  of  those  two  companies,  but  to  the  companies 
themselves?  “A.  I  certainly  did. 

“Q.  Was  that  the  basis  of  your  suggestion  that  the  ex¬ 
penses  should  be  divided  between  the  two  companies?  “A. 
I  think  I  should  have  said  my  compensation  should  be 
divided  between  the  two  companies. 

“Q.  Now,  turning  to  the  third  paragraph: 

“  ‘As  for  compensation,  I  think  it  would  be  fair  if  I  were 
paid  an  amount  equal  to  what  I  would  have  made  in  my 
own  business  had  I  spent  my  time  at  that;’  you  sent  out 
certain  computations  of  the  time  that  you  spent,  what  you 
could  have  earned,  and  you  concluded, 

“  ‘Thus  I  figured  I  would  have  to  get  about  $5,000  to 
come  out  even.  That  is  how  I  arrived  at  this  figure  when 
the  discussion  came  up  as  to  how  much  Althor  stock  I  would 
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subscribe  for.  When  Mr.  Sclioenburg  asked  me  how  much 
Altlior  stock  I  would  take,  I  told  him  1  would  take  an 
amount  equal  to  the  total  compensation  which  I  might  re¬ 
ceive  from  T.  &  H.  and  H.  B.  &  Company  and  I  could 

1071  not  tell  what  that  would  be.  1  suggested  $5,000.’ 

“Now,  first  did  you  actually  lose  considerable  time 
from  your  business  in  attending  to  these  affairs?  “A.  I 
certainly  did. 

“Q.  Did  you  genuinely  think  yourself  to  be  entitled  to 
be  compensated  for  the  time  you  spent  ?  “A.  I  certainly  did. 

“Q.  Did  the  figure  of  $5,000  actually  compensate  you  for 
all  the  time  you  spent?  “A.  In  the  long  run,  no,  because 
if  I  neglected  my  business  for  a  number  of  months  the 
effects  are  not  only  in  the  immediate  months  but  for  a  long 
time  afterwards.  May  I  show  you  an  exhibit  here? 

“Mr.  McCollister:  That  is  not  an  exhibit. 

“The  Witness:  Well,  it  is  not  to  be  introduced  in  the 
files,  but  I  would  like  to  show  it  to  you. 

“Here  are  the  original  records  made  by  my  secretary 
showing  each  individual  transaction  that  I  had  in  October 

1938,  what  the  security  was,  the  price,  what  the  profit  was 
and  the  total  gross  profit  of  my  office  for  the  month  of  Octo¬ 
ber — $5,458.17. 

“Mr.  McCollister:  These  are  the  original  records  which 
were  kept  in  the  ordinary  course  of  his  business  and  were 
kept  at  that  time.  They  are  the  same  type  that  are  still 
kept  and  have  been  kept  for  many  years. 

1072  “The  Witness:  And  since. 

“Mr.  Falloon:  This  is  a  copy  of  those  records,  is 

that  it? 

“The  Witness:  These  are  the  original  records  them¬ 
selves  made  by  my  secretary. 

“Mr.  McCollister:  And  the  months  covered  here  are  the 
identical  months  as  are  covered  in  the  letter  of  March  24, 

1939,  written  by  Mr.  Koch  to  Dr.  Paul  Hollender,  which  is 
D.T-W239.  The  figures  here  correspond  to  the  penny  for 
the  months  of  October,  November,  December  and  January. 
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“The  Witness:  October,  $5,458.17,  gross  profit  to  the 
office. 

“Mr.  Falloon:  You  mean  they  correspond  to  the  figures 
given  in  the  exhibit? 

“Mr.  McCollister:  That  is  right. 

“Mr.  Berger:  Exhibit  DJ-W239,  page  2. 

“The  Witness :  One-half  of  that  gross  is  $2,729.08.  After 
the  expenses,  my  net  profit  is  $2,170.11.  Without  going  into 
the  details,  the  final  result,  my  gross  in  November  was 
$4,615.52. 

“Mr.  Berger:  These  are  all  months  of  1938. 

“The  Witness:  December,  $3,388.06.  During  that  month 
I  was  in  Texas  part  of  the  time.  But  during  that 
1073  time  1  was  in  Texas  I  was  writing  and  cabling  Dr. 
Hollender  or  phoning  George  Ward  several  times  a 

day. 

“Q.  (By  Mr.  Berger)  How  about  January  1939?  “A. 
In  January  of  1939  the  gross  profits  of  my  office  were 
$1,548.02.  My  net  profit  after  expenses  was  $92.39. 

“Q.  February  1939?  “A.  My  gross  profit  was  $1,791.67. 
My  net  profit,  $268.86. 

“Q.  March  1939?  “A.  What  are  the  figures  you  have 
there? 

“Q.  $6,358.53.  “A.  I  don’t  have  it  broken  to  the  date, 
but  the  final  figures  for  March  were  $7,829.69  gross,  which 
resulted  In  a  net  to  me  after  expenses  of  $3,246.81. 

“Q.  Is  it  fair  to  conclude  from  your  records  that  the 
months  of  January  and  February  exhibit  a  drop  in  your 
earnings?  “A.  In  this  year,  yes.  Normally  they  are  two 
of  the  best  months  of  the  year. 

“Q.  And  you  attribute  that  to  being  away  from  your 
business  on  Hollender ’s  affairs?  “A.  Yes,  sir.” 

•  *•*••*•#* 

1075  Mr.  Berger:  Page  548  the  witness  was  shown 
Plaintiffs’  Exhibit  K-2,  a  letter  addressed  by  Mr. 
Stevenson  to  Mr.  Koch,  under  date  of  October  2,  1941;  a 
letter  identified  as  Plaintiffs’  Exhibit  K-3,  addressed  to 
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Mr.  Stevenson  by  Mr.  Koch  on  October  4,  1941;  and  Plain¬ 
tiffs'  Exhibit  K-4,  a  letter  addressed  by  Mr.  Mahler  to  Mr. 
Koch,  dated  October  11,  1941.  (Reading) 

“Q.  Now,  1  ask  you,  on  the  basis  of  Plaintiffs’  Exhibits 
2,  3  and  4,  were  the  Althor  shares  which  you  held 
1076  both  in  your  own  name  and  on  behalf  of  Mr.  Mahler 
released  by  the  escrow  agent  to  you?  “A.  Yes,  I 
believe  they  were. 

“Q.  I  direct  your  attention  to  the  last  paragraph  of 
Plaintiffs’  Exhibit  K-4,  ‘I  thank  you  very  much  for  re¬ 
leasing  through  Jimmy  the  shares  which  you  were  kind 
enough  to  hold  for  me  since  1939.’ 

“Is  it  right  to  conclude  that  vou  authorized  Mr.  Steven- 
son,  as  a  co-escrow  agent,  to  release  those  shares?  “A. 
Yes,  sir. 


“Q.  Did  you  ever  interpose  any  objection  to  the  release 
of  the  shares  by  your  co-escrow  agent  to  the  other  share¬ 
holders?  “A.  No,  sir. 

“Q.  Do  you  believe  that  was  authorized  by  all  the  escrow 
agents?  “A.  I  believe  so.” 

Mr.  Berger:  At  the  bottom  of  page  549:  (Reading) 

“Q.  Do  you  recollect  whether  the  management  group 
was  requested  to  pay  part  of  the  purchase  price  by  con¬ 
tributing  on  their  option-free  shares — the  purchase  price 
of  the  cancellation  agreement?  “A.  Yes,  I  remember  they 
were. 

1077  “Q.  Did  the  management  group  finally  consent 

to  an  allocation  of  part  of  the  purchase  price  to  those 
option-free  shares?  “A.  Yes,  they  did. 

“Q.  Do  you  recall  whether  there  was  any  resistance  or 
argument  on  their  part  to  such  allocation?  “A.  I  certainly 
remember  that  they  put  up  an  awful  kick  against  it.” 

Mr.  Berger:  At  the  bottom  of  page  550  the  witness’  atten¬ 
tion  was  called  to  DJ-W338,  a  letter  addressed  to  the  wit¬ 
ness  by  Mr.  Ward,  dated  March  26,  1940,  and  his  attention 
was  directed  to  the  statement  at  the  bottom  of  page  1: 
(Reading) 
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“I  have  just  had  a  letter  from  Mr.  Schoenburg  in  which 
he  seems  to  be  very  much  in  favor  of  this  idea  and  states 
that  he  thinks  it  would  to  our  advantage  to  buy  the  block 
even  at  what  we  thought  would  be  an  unreasonable  price.” 

“Q.  Did  you  ever  advise  Vort,  Fred  Basch  or  Ernest 
Xauen  of  any  advice  that  you  were  receiving  directly  or  in¬ 
directly  from  Mr.  Schoenburg?  “A.  I  am  quite  sure  I  did 
not.” 

Mr.  Berger:  In  the  middle  of  page  551 :  (Reading) 

“Q.  What  effect,  in  your  judgment,  did  the 

1078  existence  of  an  option  have  on  the  value  of  the  stock, 
the  repurchase  option  you  were  compelled  to  give  at 

Trenton?  “A.  Well,  I  suppose  the  effect  was  twofold.  In 
the  first  place,  if  knowledge  of  the  option  ever  got  out,  it 
would  undoubtedly  hurt  their  business  very  seriously.  In 
the  second  place,  it  meant  that  you  put  money  in  a  security 
that  you  couldn’t  sell  for  a  long  period  of  time. 

“Q.  For  how  long  was  it?  “A.  The  option,  I  believe, 
from  1939  was  to  run  15  years  to  1954. 

“Q.  And  is  it  your  judgment  that  a  security  which  can¬ 
not  be  liquidated  over  a  period  of  15  years  is  worth  less 
than  a  readily  liquid  security?  “A.  Oh,  definitely. 

“Q.  IIow  did  the  repurchase  provision  for  a  payment  on 
repurchase  of  $220  a  share  affect  the  value  of  the  security? 
“A.  Well,  it  certainly  limited  the  possibility  of  any  profit 
that  you  would  make  on  it  as  long  as  the  option  was  in 
existence. 

“Q.  Was  there  any  correlative  limit  on  the  amount  of 
loss  that  you  would  experience  over  the  years? 

1079  “A.  No.  If  the  business  went  flooey,  the  stock  was 
whatever  the  property  could  be  liquidated  for. 

“Q.  When  you  have  a  security  in  which  there  is  no  limit 
on  losses  and  a  limit  on  profit,  does  that  have  any  decided 
effect  on  the  value  of  the  security?  “A.  It  certainly  does. 
**•*•#*### 

10S0  “Q.  Am  I  right  in  recollecting  that  your  testimony 

was  that  you  never  communicated  to  Messrs.  Vort, 
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Fred  Bascli  and  Ernest  Nauen  anything  respecting  the 
affairs  of  Thorer  &  Hollender,  either  before  or  after  Tren¬ 
ton?  “A.  I  don’t  believe  I  ever  did.” 

Mr.  Berger:  Page  557:  (Reading) 

“Q.  I  show  you  DJ-W505,  a  letter  from  yourself  to  Mr. 
Ward  under  date  of  October  17,  1942.  Do  you  recall  send¬ 
ing  that  letter?  “A.  Yes,  I  recall  that  letter. 

“Q.  I  call  your  attention  to  the  last  paragraph  on  page  1. 
“  ‘I  was  not  surprised  at  you  writing  that  Paul  wants 
some  way  worked  out  whereby  he  and  Fred  will  have  a  ma¬ 
jority  of  the  stock,  but  I  see  no  reason  why  we  should  accede 
to  their  wishes.  If  Mr.  Cowen  succeeds  in  getting  the  com¬ 
pany  cleared  with  the  stock  ownership  as  it  is  at  present,  I 
do  not  see  why  we  should  agree  to  any  change.’ 

“Were  Paul  and  Fred,  Paul  Vort  and  Fred  Basch?  “A. 
Yes. 

“Q.  Is  it  fair  to  conclude  that  if  there  were 

1081  no  Government  pressure  on  you  to  sell,  that  you 
would  have  preferred  to  remain  a  shareholder  in 

that  company?  “A.  Oh  yes.” 

Mr.  Berger:  Page  559,  referring  to  the  sale  in  1943: 
(Reading) 

“Q.  Did  you  sell  those  shares  voluntarily  in  the  sense 
that  you  chose  to  sell  shares,  or  did  you  sell  them  because 
you  believed  that  there  was  pressure  from  the  Government 
to  do  so  ?  “A.  I  believed  there  was  pressure  from  the  Gov¬ 
ernment  to  do  so. 

•  ••*•••••• 

1082  Do  vou  recall  whether  vou  were  advised  that  if 

w 

you  didn’t  dispose  of  some  of  your  shares  along  -with 
some  of  the  other  investment  group  that  there  would  be  a 
vesting  of  the  shares?  “A.  I  do. 

“Q.  And  was  that  a  factor  that  influenced  you  in  making 
your  sale?  “A.  Most  certainly. 
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10S3  “Q.  Do  you  recall  what  was  the  contemplated  con¬ 

sideration  for  those  new  cross-options?  “A.  You 
mean  for  signing  the  cross-options,  executing  them? 

“Q.  That  is  right.  “A.  Well,  we  were  not  to  get  any 
money  but  everybody  was  to  have  an  option  running  to 
him,  and  each  of  us  was  to  execute  an  option  running  to 
everybody  else. 

“Q.  Am  I  correct  in  believing  that  you  testified  you 
never  executed  a  new  cross-option?  “A.  I  believe  that  is 
correct. 

“Q.  I  call  your  attention  to  a  letter  addressed  by  you  to 
Mr.  Ward  under  date  of  November  22,  1941  bearing  the 
identification  DJ-W445,  and  ask  you  did  you  send  that  let¬ 
ter  to  Mr.  Ward?  “A.  That  is  my  signature.  I  believe  I 
did. 

“Q.  In  the  second  paragraph  of  that  letter,  you  remind 
Mr.  Ward  of  a  ‘meeting  in  September  which  I  attended 
which  was  certainly  a  long  and  stormy  meeting.  That  was 
1  he  meeting,  you  will  recall,  where  I  stayed  at  the 

1084  Biltmore,  and  you,  Jimmy,  Curt  and  I  had  a  meeting 
the  evening  before  and  I  objected  to  the  pro  rata 

options  all  around  on  everybody’s  stock  and  we  agreed  it 
would  be  better  to  have  no  option  at  all.’ 

“Do  you  recall  whether  those  are  the  facts,  that  you  did 
have  such  a  meeting  and  you  did  object  to  having  pro  rata 
options  all  around?  “A.  I  am  quite  sure  that  is  correct. 

“Q.  Do  you  recall  whether  formal  action  was  thereafter 
taken  by  all  the  shareholders  sometime  in  September 
wherein  it  was  decided  by  all  the  shareholders  that  no  new 
cross-options  would  be  executed?  “A.  I  believe  it  was  done 
the  day  following  that  meeting  with  Mr.  Ward,  Mr.  Steven¬ 
son  and  Mr.  Mahler  at  the  directors’  meeting,  at  which  all 
the  stockholders  were  present.” 

•  •••••#••• 

1085  Gustav  Schlotterer,  on  December  13, 1950,  testified 
by  deposition  as  follows: 
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Direct  Examination 
By  Mr.  Wieferich : 

*#***•*•#• 

10S6  Mr.  Berger:  The  witness  was  the  deputy  to  the 
Foreign  Trade  Division  of  the  Reichs  Economic  Min¬ 
istry.  He  was  deputy  head  of  that  division  and  head  of 
the  Export  Subdivision  at  the  same  time. 

Among  his  duties,  problems  that  came  over  his  desk,  were 
big  export  transactions;  important  commercial  agreements; 
allocations  for  import ;  and  all  important  problems  of  Ger¬ 
many  companies  operating  abroad,  and  German  property 
in  foreign  countries. 

*♦**#**•*• 

1087  “Q.  When  you  engaged  in  this  cloaking,  were 

there  any  standards  set  up  as  to  the  method  or  proce- 
108S  dure?  “A.  Yes.  Owing  to  the  opposition  of  the  for¬ 
eign  organization  of  the  Nazi  Party  against  any  kind 
of  cloaking,  and  owing  to  some  bad  experience  German 
firms  had  made  during  the  first  World  War,  we  decided  that 
we  would  set  up  some  standards  for  cloaking,  if  any. 

“Q.  Can  you  describe,  in  general,  what  the  standards 
were?  “A.  We  decided  that  cloaking  should  be  allowed 
only  in  exceptional  cases. 

“That  means  only  in  cases  where  German  firms,  whom 
we  could  trust,  were  involved;  and  we  told  these  German 
firms  that  they  should  carry  out  their  cloaking  transactions 
in  the  foreign  countries  only  with  reliable  people  they  knew 
very  well;  and  we  said  that  after  cloaking,  the  German  firm 
should  continue  having  control,  controlling  powers  over  the 
company. 

“We  further  said  that  the  stock  should  be  owned  by  re¬ 
liable  people;  that  the  stock,  during  the  period  of  cloaking, 
should  be  protected  against  losing  ground,  against  losing 
its  substance. 

#*•••••*•# 
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10S9  “Q.  Did  the  Ministry  take  any  precautions  in  ref¬ 

erence  to  the  reliability  of  the  foreigners  who  were 
used  as  nominees?  “A.  Yes.  We  had  to  do  it  in  order  to 
protect  ourselves  against  opposition,  maybe  opposition 
made  during  the  cloaking  negotiations  or  after ;  and,  there¬ 
fore,  it  was  a  general  rule  that  the  German  Embassies  or 
Consulates  abroad  should  make  some  investigations  and 
should  send  in  a  report  about  the  reliability  of  the  people 
involved  in  the  cloaking  process.” 

Mr.  Berger:  Page  17 :  (Reading) 

Air.  Falloon:  I  think  you  should  continue  that  same  line, 

*##•**•*** 

1090  “Q.  Do  you  remember  any  arrangements  that 
were  made  with  Paul  Hollender  at  the  end  of  ’38  or 

1091  the  early  part  of  ’39  for  example?  “A.  Well,  I  re¬ 
member  that  he  asked  us  whether  we  would  allow 

his  cloaking,  or  the  Americanization  of  his  firm  in  the 
United  States;  and  we  told  him  our  conditions  concerning 
a  cloaking  transaction. 

“I  remember  that  later — this  was  in  \39 — he  came  and 
said  he  had  now  discussed  it  with  his  American  friends, 
and  he  thought  that  he  had  now  a  proposal  which  would 
meet  our  conditions. 

“Q.  Was  it  necessary  to  get  a  permit  for  that?”  “A. 
Yes. 

•  ##***•*## 

1092  “Q.  Did  you  have  anything  to  do  with  the  issuance 
of  permits?  “A.  I  had  only  to  do  in  cases  when  it 

became  an  important  matter,  when  we  had  to  meet  or  ex¬ 
pect  the  opposition  of  the  foreign  organization  of  the  Nazi 
Party.  In  those  cases,  the  Foreign  Exchange  Subdivision 
brought  it  before  me,  in  order  to  have  certain  protection. 

“Q.  Who,  individually,  would  handle  the  details  of  such 
an  arrangement  in  your  organization?  “A.  It  was  the 
head  of  the  Foreign  Exchange  Subdivision,  Mr.  Landwehr, 
and  the  man  in  charge  of  the  Capital  Transfer  Debt,  Mr. 
Mueller,  and  Mr.  Mangold. 
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“Q.  These  gentlemen  you  have  named,  were  they  sub¬ 
ordinates  of  yours  in  the  Ministry?  “A.  Not  in  a  formal 
way,  because  I  acted  only  as  deputy  to  the  head. 

“Q.  Well,  did  you  consult  with  them  and  Dr.  llollcn- 
der  on  the  details  at  all?  “A.  Not  on  details. 

“Q.  Did  you  have  any  meeting  with  all  of  you 

1093  present?  “A.  I  didn’t  understand. 

“Q.  Did  you  have  any  meeting  with  these  men  on 
this  matter?  “A.  1  remember  one  meeting  when  Dr.  IIol- 
lender  and  Mr.  Landwehr  were  present.  It  was  disussed 
that  Dr.  Hollender  was  submitting  formal  application;  and 
we  discussed  about  whether  this  formal  application  would 
meet  our  conditions  for  cloaking. 

“As  far  as  I  remember,  I  said  to  Mr.  Landwher,  ‘Well, 
it  seems  now  sure  that  this  set-up  is  all  right,  and  you  may 
go  on  and  see  into  the  details;  and  if  the  details  are  all 
right,  you  can  give  the  permit.’  ” 

Mr.  Berger:  Page  20:  (Reading) 

“Q.  From  the  standpoint  of  the  Ministry,  did  you  re¬ 
quire  that  they  get  a  permit  before  the  transaction  took 
place?  “A.  A  written  permit? 

“Q.  Yes.  “A.  Well,  that  was  not  necessary.  When  it 
was  necessary  to  act  as  soon  as  possible,  and  when  he  had 
talked  it  over  in  detail  with  our  people,  and  we  were  con¬ 
vinced  that  it  would  be  all  right,  and  when  he  was  a  reliable 

man,  mavbe  we  would  tell  him  that  he  can  carrv  out 

* 

1094  his  project,  and  that  the  written  application  and  the 
written  permit  would  be  only  a  matter  of  form. 

“Q.  Did  you  consider  Dr.  Hollender  reliable  in  that 
sense?  “A.  Yes.” 

■***••••#•* 

1097  “I  only  remember  a  discussion  with  Dr.  Hollender 
in  which  he  said,  ‘Well,  up  to  now,  my  cloaking  set-up 
has  worked.’ 

“Mr.  Berger:  When  was  this  conversation? 

“The  Witness:  That  was  in  ’40. 
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“Q.  (By  Mr.  Falloon)  Did  he  give  you  and  idea  about 
how  it  was  working?  “A.  No;  it  was  only  a  general  re¬ 
mark. 

“Q.  Was  anything  said  about  any  money  being  paid  in 
during  this  period?  “A.  He  was  talking  about  money 
from  Sweden. 

“Q.  Did  he  say  whether  the  money  he  got  from  Sweden 
had  anything  to  do  with  the  United  States  concerns  or  not? 
“A.  I  can’t  toll  it  exactly;  I  don’t  remember. 

“Q.  He  merely  stated  that  he  was  getting  money  through 
from  Sweden?  “A.  He  stated  that  he  was  getting  money. 
He  had  made  a  cloaking  transaction  via  Sweden;  and  he 
talked  about  money  coming  in  through  Sweden.” 

Cross-examination 

By  Mr.  Berger : 

Mr.  Berger:  I  read  from  the  cross-examination,  on  page 
32:  (Reading) 

1038  “Q.  You  testified  that  there  were  anti- Jewish 

riots  in  November  of  1938.  “A.  (Witness  nodded 
assent.) 

“Q.  I  would  like  to  refresh  your  recollection  as  to  those 
riots,  if  I  may. 

“Mr.  Berger:  I  have  here  a  certified  copy  of  the  Index 
of  the  New  York  Times  for  that  period.  I  mention  that. 
I  only  propose  to  use  it  to  refresh  the  recollection  of  the 
witness;  but  it  is  certified.” — (which  was  introduced  in  evi¬ 
dence  here.) 

“Mr.  Wieferich:  That  is  all  right. 

“Q.  (By  Mr.  Berger)  According  to  this  Index  of  the 
New  York  Times,  on  November  8th  of  1938,  H.  Grvnspan,  a 
Jewish  refugee,  assassinated  vom  Rath,  a  German  secre¬ 
tary  to  the  Embassy  of  Paris.  “A.  Yes. 

“Q.  There  are  about  five  or  six  pages  in  this  Index, 
which  I  don’t  want  to  burden  you  with,  showing,  first,  that 
all  the  Nazi  papers  demanded  reprisals.  Do  you  remem¬ 
ber  that?  “A.  Yes. 
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“Q.  They  say  that  shops  of  the  Jews  and  synagogues, 
businesses,  were  demolished  throughout  Germany.  “A. 
Yes. 

1099  “Q.  Do  you  recall  that?  “A.  Y'es. 

“Q.  Thousands  of  Jews  were  arrested:'  “A.  Yes. 

“Q.  Many  were  sent  to  the  Dachau  Concentration  Camp; 
is  that  true?  “A.  Y'es. 

“Q.  Y'ou  remember  that?  “A.  Yes. 

“Q.  Decrees  were  issued  to  liquidate  the  property  of 
Jews.  Is  that  true?  “A.  Y'es. 

“Q.  A  billion  mark  tine  was  imposed  on  the  Jewish  com¬ 
munity  in  Germany.  A  billion  mark  fine.  “A.  I  think  that 
is  right,  yes,  so  far  as  I  remember. 

“Q.  Do  you  recall  whether  or  not  about  this  time,  toward 
the  end  of  ’3S,  general  Aryanization  measures  were  under¬ 
taken,  expropriating  the  property  of  the  Jews  in  industry, 
banking  and  so  forth?  “A.  The  general  Aryanization  was 
then  ordered  by  the  German  Government. 

“Q.  Right.  “A.  Before,  it  was  a  kind  of  pressure  put 
on  Jewish  citizens  and  Jewish  firms;  but  after  the  riots 
in  November  ’38,  it  was  ordered  and  decreed  by  the 

1100  German  Government. 

“Q.  And  what  effect  did  this  have  on  your  trade 
relations  with  the  United  States?  “A.  Very  bad,  catastro¬ 
phic. 

“Q.  Did  it  have  a  particularly  bad  effect  in  areas  where 
the  Jewish  people  predominated,  as  in  the  fur  trade,  for 
example?  “A.  Y’es.” 

Mr.  Berger:  Page  36,  at  the  bottom :  (Reading) 

“Q.  Y'ou  testified  that  in  1940  Hollender  told  you  he 
made  a  cloaking  transaction  via  Sweden  and  received 
money  from  Sweden?  “A.  Y'es. 

“Q.  Did  you  know  that  Thorer  &  Hollender  was  sold  to 
a  Swedish  interest ;  I  mean,  the  shares  of  Thorer  &  Hol¬ 
lender,  the  dealing  company?  “A.  I  knew  that  a  Swedish 
firm  was  set  up  in  accordance  with  the  Enskilda  Bank  in 
Stockholm  for  cloaking  his  property  in  the  dealing  com¬ 
pany. 
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“Q.  In  the  dealing  company?  “A.  In  the  dealing  com¬ 
pany. 

“Q.  That  is  Thorer  &  Hollender?  “A.  Yes. 

“Q.  Do  you  know  that  there  was  a  sale  of  the  dye- 

1101  ing  company  not  to  Swedes  but  to  Americans?  “A. 
Yes. 

“Q.  Were  the  Nazi  anti-Jewish  measures,  which  were 
set  off  by  the  vom  Rath  assassination  still  going  forward 
in  January,  February  of  1939?  “A.  Yes.” 

*#*####### 

Mr.  Berger :  Page  54  the  witness  was  interrogated  with 
respect  to  DJ-M22,  a  letter  of  March  3,  1939,  which  Hol- 
lender  wrote  to  Mahler,  after  conferring  with  Counsellor 
Mangold,  one  of  the  subordinates  in  the  Ministry  under 
Mr.  Schlotterer.  (Reading) 

1102  “Q.  You  recall  that  he  said  he  was  advised  that 
‘an  investigation  must  be  made  as  to  who  acquires 

the  shares  and/or  whether  the  persons  who  then  give  an 
option  for  repurchase  to  the  German  firm  are  absolutely 
reliable.  In  other  words,  that  in  the  Basch  case  also  you 
(meaning  Mahler), Ward  and  Koch  will  be  investigated  as 
to  whether  you  would  represent  the  German  interests  in 
every  way.  That  will  be  done  through  the  Embassy  and/or 
the  Consulate  General  in  U.  S.  A.,  and  in  the  case  of  Groen- 
wall,  by  the  German  Legation  in  Stockholm.  I  already  had 
to  give  the  names  of  these  four  gentlemen  to  Mr.  Mangold.’ 

“Now,  you  testified  this  morning  that  in  a  general  way 
you  knew  that  with  the  help  of  the  Enskilda  Bank,  Thorer 
&  Hollender  had  been  sold  to  Swedish  interests;  and  I  be¬ 
lieve  that  Groenwall  was  a  member  of  those  Swedish  in¬ 
terests. 

“Mr.  Berger:  Is  that  right,  gentlemen? 

“Mr.  Wieferich:  Yes. 

*****  *  *  *  *  * 

1103  “Q.  The  question  is  basically  simple,  Mr  Schlot- 

1104  terer.  Hollender,  who  you  said  is  an  honest  man - 

“A.  Yes. 
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“Q.  - writes  to  liis  associate  here  and  says,  ‘Three  of 

you  are  going;  to  be  investigated  whether  you  are  absolutely 
reliable.  Mangold  told  me  I  must  give  him  the  names.’ 

“Based  on  your  knowledge  of  the  practice  in  your 
agency,  is  it  fair  to  conclude  that  those  were  the  three  peo¬ 
ple  in  the  majority  group — they  had  51  percent — in  whom 
the  Reiehs  Ministry  was  interested,  and  not  those  in  the  49 
percent?” 

Mr.  Falloon:  I  objected  to  that  as  being  argumentative. 
“Mr.  Berger:  Make  the  objection  and  let  the  witness 
answer. 

“The  Witness:  Well,  I  would  say  yes.” 

•  •  •  *  •  ##«►*# 

“Q.  Did  the  Nazi  Party  consider  Jews  absolutely 

1105  reliable?  “A.  Absolutely  unreliable. 

“Q.  Was  that  the  view  of  the  Reiehs  Ministry  of 
Economics,  too?  “A.  Not  at  all;  but  we  couldn’t  go  against 
the  opinion. 

“Q.  Of  the  Nazi  Party?  “A.  Yes.” 

*#**#  **##• 

1106  Mr.  Berger:  The  witness  at  page  66  was  asked 
about  three  letters,  one  DJ-K2S,  written  by  Hollender 

in  1936,  in  which  he  said,  “I  hate  to  see  Vort  as  Vice  Presi¬ 
dent;”  two,  DJ-W33,  a  letter  from  Ward  where  he  says 
“Leipzig,  in  1937,  said  ‘We  don’t  want  Vort  and  Basch  to 
sign  checks;’  ”  and  DJ-W71,  a  letter  of  June  6,  1938,  in 
which  Hollender  writes,  “Vort,  Fred  Basch  and  Ernest 
Nauen  are  just  waiting  to  take  the  company  back.” 

Now,  if  those  three  things  had  been  put  before  you,  for 
your  judgment  as  to  the  reliability  of  Vort,  Fred  Basch 
and  Nauen  as  cloaks,  what  would  your  conclusion  have 
been?  “A.  Tn  our  opinion  they  wouldn’t  have  been  re¬ 
liable.” 

«••••  •••*• 

1108  “You  testified,  I  believe,  that  Hollender  discussed 
the  proposal  with  Landwelir  and  yourself ;  that  you 
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were  satisfied  with  the  set-up  and  gave  it  your  informal  ap¬ 
proval.  Is  that  right ?  “A.  Yes. 

1109  “Q.  And  that  a  permit,  after  such  a  discussion, 
was  merely  a  matter  of  form,  where  you  were  deal¬ 
ing  with  a  reliable  man?  “A.  (Witness  nodded  assent.) 

“Q.  Now,  in  DJ-W248,  we  have  a  cable  from  Hollender 
to  Ward,  under  date  of  March  21,  1939: 

“  ‘Settled  Government  sale  Althor.  Got  also  permit  re¬ 
organization  Pomatum.’ — which  is  Thorer  &  Hollender. 

“Would  you  have  any  reason  to  doubt  Hollender ’s  state¬ 
ment  that  he  got  a  permit,  a  subsequent  permit  for  the 
Basch  sale?  “A.  No ;  I  would  have  no  reason. 

Redirect  Examination 

By  Mr.  Wieferich: 

Air.  Berger:  The  redirect  examination  was  on  page  73: 
(Reading) 

“Q.  Did  Mr.  Nauen  or  Dr.  Hollender  inform  you  of  any 
relationship  between  the  Dr.  Nauen  you  met  in  Germany 
and  the  Nauen  Mr.  Berger  has  been  speaking  about  in  his 
cross-examination,  who  was  an  executive  of  the  company? 
“A.  No. 

“Mr.  Berger:  That  is  Ernest  Nauen. 

“The  Witness:  Yes. 

Mr.  Berger:  Page  75,  this  is  still  redirect  examina- 

1110  tion  by  Mr.  Wieferich:  (Reading) 

“Q.  Were  you  confronted  in  your  Ministry  with 
t lie  problem  of  industries  where  it  was  predominantly  or 
wholly  Jewish,  of  the  use  of  Jewish  people  as  cloaks?  Did 
that  problem  ever  come  up  to  your  Ministry?  “A.  It  didn’t 
come  up  because  it  was  not  considered  possible. 

“Q.  Well,  were  Jews  ever  used  as  cloaks,  as  a  matter  of 
fact,  in  any  industry  that  you  know  of?  “A.  I  don’t  know. 

“Q.  Would  that  problem  have  been  handled  by  your 
office;  or  would  it  have  gone  to  some  other  office  in  the  Nazi 
Party,  perhaps?  “A.  Well,  the  Nazi  Party  was  specialized 
in  dealing  with  these  Jewish  problems;  but  I  don’t  remem- 
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her  a  case  where  we  did  cloaking  with  a  Jewish  firm  or  a 
Jewish  individual. 

“Q.  1  mean  overseas.  “A.  In  overseas,  too;  because  we 
would  have  a  strong  opposition  from  the  Nazi  Party.  They 
would  have  never  allowed  it.  They  would  have  gone  to  the 
highest  authorities  to  prevent  it. 

“Q.  Who,  in  the  Nazi  Party,  handled  these  prob- 
1111  lems?  “A.  This  was  a  special  branch,  the  foreign 
organization,  Gau-leiter  Bohle.  I  must  add  that  in, 
the  special  Thorer  case,  we  had  much  opposition  from  an¬ 
other  party  branch.  That  was  the  Foreign  Policy  Office  of 
Mr.  Rosenberg.  This  branch  was  especially  opposed  to 
Hollender  and  the  Thorer  firms.” 

Recross-examination 

By  Mr.  Berger : 

Mr.  Berger:  Recross-examination  on  page  78:  (Reading) 
”Q.  Now,  as  I  understand,  it  sometimes  became  con¬ 
venient,  after  Germany  entered  into  war,  to  terminate  op¬ 
tions  and  rely  on  oral  agreements?  “A.  (Witness  nodded 
assent.) 

“Q.  In  such  case,  the  absolute  reliability  of  the  people 
who  made  the  promise  was  all  you  had  to  rely  on;  is  that 
right?  “A.  Yes.” 

**###  •  *  •  #  • 

1114  W.  W.  Lancaster  was  called  as  a  witness  for  and 
on  behalf  of  the  plaintiffs 

Direct  Examination  by  Counsel  for  the  Plaintiffs 
By  Mr.  Berger: 

*  *  *  *  *  *  *  •  #  * 

1115  Q.  Where  were  you  born?  A.  Augusta,  Maine. 

Q.  The  date?  A.  September  12,  1S74. 

Q.  Your  occupation?  A.  Lawyer. 

Q.  When  were  you  admitted  to  the  bar?  A.  1899. 
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Q.  Where  have  you  been  practicing?  A.  New  York  City. 
Q.  Have  you  been  associated  with  any  firm  in  your  prac¬ 
tice?  A.  Yes,  sir. 

Q.  Who?  A.  For  the  last  thirty  years,  I  think  it  is,  with 
Shearman  &  Sterling. 

Q.  In  what  capacity  are  you  associated?  A.  Partner. 

Q.  State  whether  or  not  you  knew  one  Paul  Hollender  of 
Leipzig,  Germany?  A.  I  met  such  a  man. 

1116  Q.  Can  you  tell  us  when?  A.  Apparently  about 
1931. 

Q.  Do  you  recall  the  occasion?  A.  No. 

Q.  Can  you  recollect  whether  he  came  to  consult  you 
about  legal  matters,  or  was  it  social?  A.  He  must  have 
come  to  consult  me  about  a  legal  matter. 

Q.  Do  you  recollect  whether  you  handled  it  personally? 
A.  I  did  not  handle  it  personally. 

Q.  What  did  you  do  with  it?  A.  I  turned  the  matter  over 
to  my  associate,  Mr.  James  A.  Stevenson. 

Q.  Is  that  an  unusual  procedure  in  your  firm?  A.  It  is 
a  regrettably  usual  procedure  of  my  firm. 

Q.  Did  you  have  any  further  close  contact  with  that 
matter?  A.  Never. 

Q.  Did  you  have  occasion  between  1931  and  1939  to  meet 
Mr.  Hollender  again?  A.  I  met  him,  as  I  can  recall,  three 
times. 

Q.  Can  you  tell  us  briefly  what  was  the  occasion  of  those 
meetings?  A.  One  time  he  was  brought  out  by  my  associ¬ 
ate,  Mr.  Stevenson,  to  lunch  with  me  and  my  wife. 

1117  Another  time  he  was  brought  to  me  by  one  of  my 
associates  in  Berlin,  in  1932,  and  we  went,  as  I  re¬ 
call,  to  have  a  meal  together. 

Q.  Do  you  recall  whether  or  not  you  met  him  in  1938? 
A.  I  know  I  did  not  meet  him  in  1938. 

Q.  State  whether  or  not  you  were  ever  a  shareholder  of 
a  company  called  Althor?  A.  Yes. 

Q.  Do  you  recollect  how  many  shares  you  held?  A. 
Seventeen. 
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Q.  Do  you  recall  when  you  acquired  them?  A.  I  acquired 
them,  after  refreshing  my  memory,  in  February,  1939. 

Q.  Can  you  describe  to  us  the  circumstances  under  which 
you  obtained  those  shares,  Mr.  Lancaster?  A.  My  asso¬ 
ciate,  Mr.  Stevenson,  said  that  they  would  like  to  have  me 
in  the  company  because  of  my  standing,  and  that  he  had 
taken  35  shares,  at  a  conference  which  he  had  held  some¬ 
where,  1  think  in  Trenton,  with  some  other  people,  and  that 
he  had  taken  them  as  a  retainer. 

I  am  told,  and  I  believe,  that  there  were  two  certificates: 
One  of  18  shares  and  one  of  17  shares. 

Q.  When  you  say  he  had  taken  those  as  a  retainer  did 
you  mean  he  had  been  paid  a  retainer  in  advance, 

1118  whereby  io  buy  shares?  A.  He  had  been  paid  a  re¬ 
tainer  in  cash,  to  buy  the  shares. 

Q.  And  do  you  recall  whether  it  was  that  retainer  that 
was  employed  to  pay  for  the  shares?  A.  I  don’t  know.  I 
presume  that  that  was  the  money  that  was  used  to  pay  for 
the  shares. 

Q.  Has  your  firm  received  other  retainers  in  advance? 
A.  A  great  many. 

Q.  Did  you  actually  receive  the  shares  from  Stevenson? 
A.  No. 

Q.  What  happened  to  the  shares?  A.  Stevenson  kept 
them — at  least  I  didn’t  have  them. 

Q.  Do  you  recall  approximately  what  those  shares  cost 
per  share?  A.  Well,  I  can  multiply. 

Q.  Please  do  that,  and  just  tell  us.  A.  I  think  it  was 
about  $200  a  share. 

Q.  So  17  shares  represented  $3,400?  A.  $3,400. 

Q.  Was  that  a  significant  or  a  relatively  insignificant  in¬ 
vestment  for  you  at  that  time?  A.  I  should  say  it  was  not 
significant  and  I  would  also  say  that  it  was  relatively  insig¬ 
nificant. 

Q.  Did  you  have  occasion  thereafter  to  keep  close 

1119  track  of  what  happened  to  the  shares?  A.  No.  I  kept 
no  track  of  what  happened  to  the  shares. 
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Q.  Just  what  did  you  know  about  the  shares,  after  1939, 
beyond  what  you  have  told  us?  A.  At  some  subsequent 
period — I  can’t  fix  the  date — perhaps  two  years  later,  in 
1941 — I  have  looked  it  up  but  I  don’t  remember  it  at  the 
moment - 

Q.  I  don ’t  want  to  get  as  far  as  that.  I  still  want  to  stay 
close.  Was  this  account,  by  the  way,  of  the  Basch  Com¬ 
pany,  an  important  account  to  your  firm  in  terms  of  dol¬ 
lars?  A.  No,  it  was  of  no  importance  to  our  firm. 

Q.  The  record  shows  that  these  shares  were  subject  to  a 
repurchase  option.  Were  you,  sir,  told  of  the  fact  that  your 
shares  were  subject  to  a  repurchase  option  ?  A.  When  Mr. 
Stevenson  said  that  he  was  taking  the  shares  I  asked  him 
if  these  were  mine,  or  had  any  strings  to  them,  and  he  said 
these  were  absolutely  mine;  there  was,  however,  a  cus¬ 
tomary  option  in  favor  of  the  former  owners  in  case  I 
wanted  to  sell. 

Q.  Have  you  had  any  occasion  in  your  practice  to  ob¬ 
serve  whether  or  not  repurchase  options  are  employed  in 
different  corporations?  A.  In  small  corporations,  it  is 
usual. 

Q.  Did  this  particular  option  strike  you  as  usual 
1120  or  unusual?  A.  Usual.  I  asked  no  further  ques¬ 
tions  about  it. 

Q.  Did  you  inquire  whether,  apart  from  this  repurchase 
option,  these  shares  were  otherwise  encumbered  in  any 
way?  A.  Well,  I  asked  if  these  were  mine,  free  and  clear, 
and  I  was  told,  yes,  except  for  the  option. 

Q.  Did  you  buy  the  shares  yourself —  A.  I  did. 

Q.  — or  as  a  nominee  of  the  German  vendors?  A.  I 
bought  them  for  myself. 

Q.  I  show  you  here  Plaintiffs’  Exhibit  36,  which  purports 
to  be  an  affidavit  of  William  W.  Lancaster,  and  ask  you  if 
you  have  any  recollection  of  executing  this?  This  purports 
to  be  the  copy  and  bears  date  of  June  8,  1942.  A.  I  have 
been  shown  this,  of  course,  before,  and  I  do  identify  it. 

The  Court:  I  didn’t  understand  your  answer. 


The  Witness:  I  said  I  have,  of  course,  seen  this  before 
and  I  identify  it  as  my  affidavit. 

By  Mr.  Berger: 

(.,).  What  was  t lie  purpose  of  this  affidavit,  sir?  A.  It 
was  in  connection  with  some  proceeding  before  the  United 
States  Treasury.  I  think  that  was  the  time  when  there 
had  been  a  freezing  of  the  assets  of  the  company;  I  am  not 
quite  certain,  but  something  of  that  kind. 
»**•****•• 

1121  Q.  When  he  told  you,  now,  that  you  had  these 
shares,  did  he  tell  you  they  were  subject  to  a  limita¬ 
tion  of  15  percent  on  a  dividend?  A.  No,  not  according  to 
my  memory  of  today. 

Q.  Do  you  recall  whether  or  not  the  repurchase  option 
which  ran  to  the  Germans  was  ever  terminated.  A.  It  was 
terminated. 

Q.  What  is  your  recollection  of  the  circumstances  that 
surrounded  that  termination?  A.  Mr.  Stevenson  reported 
to  me  that  the  option  was  to  be  terminated;  that  certain  in¬ 
terests  in  the  company,  the  American  interests,  wanted  to 
buy  out  that  option. 

And  he  subsequently  told  me  that  the  option  had  been 
agreed  upon,  a  price  had  been  agreed  upon,  and  wanted  to 
know*  if  I  would  sell  my  shares  at  the  price.  And  I  w’as 
quite  angry  to  know*  that  there  was  an  option  at  that  time, 
having  apparently  forgotten  the  existence  of  the  option, 
but  I  was  willing  to  make  my  contribution. 

Q.  Do  you  recall  whether  or  not  you  did  pay  a  pro 

1122  rata  share?  A.  I  paid  a  pro  rata  share. 

Q.  Do  you  recall  the  source  of  the  funds  that  you 
employed  for  payment  of  the  price  required  for  that  termi¬ 
nation?  A.  Well,  my  records  indicate,  first,  that  there  was 
a  dividend;  second,  that  T  paid  income  tax  on  that  divi¬ 
dend:  and  third,  that  I  drew  a  check  for  the  full  amount, 
out  of  my  owm  funds,  in  payment  of  my  shares,  having,  so 
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my  records  show,  very  much  more  than  enough  money  to 
make  that  payment. 

Q.  When  you  received  that  dividend  did  you  receive  that 
on  your  own  behalf  or  as  a  bare  nominee  for  the  Thorer 
interests?  A.  I  received  it  on  my  own  behalf. 

Q.  And  you  stated,  I  believe,  that  you  paid  an  income 
tax  on  that  dividend?  A.  I  certainly  did,  probably  in  ex¬ 
cess  of  35  percent. 

Q.  Did  you  believe,  when  that  repurchase  option  was  can¬ 
celled,  that  that  was  a  sham  cancellation  or  a  bona  fide  can¬ 
cellation?  A.  It  was  a  bona  fide  cancellation. 

Q.  Had  you  learned  of  any  facts  that  put  you  on  notice 
that  it  was  other  than  a  bona  fide  transaction?  A.  I  knew 
no  facts  except  what  I  am  telling  you. 

♦  •##••#♦#• 

1123  Q.  Did  you  ever  seek  reimbursement  for  the  tax 
that  you  paid  on  your  dividend  in  1940?  A.  No. 

•  •*•**•••• 

1124  Q.  Was  any  communication  made  to  you  of  any 
plan  amongst  the  certain  shareholders  to  seek  reim¬ 
bursement  for  the  income  tax  that  they  paid  on  the  divi¬ 
dend  of  December,  1940?  A.  No. 

Q.  Were  you  ever  asked  by  anyone  to  compute  your  in¬ 
come  tax  so  that  you  could  obtain  such  reimbursement? 
A.  No. 

Q.  On  Page  4  of  your  affidavit,  Plaintiff’s  Exhibit  No.  36, 
you  stated  that  you  are  the  sole  owner  of  the  shares  and 
you  have  no  agreement  respecting  the  sale  of  these  shares 
to  anyone.  Is  that  statement  true?  A.  That  is  true. 

1125  Q.  Do  you  still  have  your  shares?  A.  No. 

Q.  What  did  you  do  wdth  them?  A.  Again,  my 
records  show  that  I  sold  them,  I  think,  in  February,  1943. 
The  words  I  think  applied  to  the  date. 

Q.  Do  you  recall  to  whom  you  sold  them  ?  A.  I  know  now 
I  sold  them  to  Mr.  Vort. 


The  Court:  To  whom? 

The  Witness:  To  Mr.  Vort. 


By  Mr.  Berger: 

Q.  Did  you  receive  a  valuable  consideration  for  that  sale? 
A.  Yes. 

Q.  Was  that  a  bona  fide  sale?  A.  It  was. 

Q.  Has  any  of  your  property  been  the  subject  of  a  vest¬ 
ing  order  by  the  defendant?  A.  Yes. 

Q.  Would  you  tell  us  what  was  vested?  A.  There  was  an 
attempt  to  vest  the  shares  and  the  money  that  I  had  re¬ 
ceived  for  the  shares. 

Q.  The  proceeds  of  your  sale  that  you  received  from  Mr. 
Vort?  A.  Yes. 

Q.  Was  that  vested?  A.  That  is  correct. 

1126  Q.  Do  you  owe  those  proceeds  to  Thorer  &  Com¬ 
pany?  A.  I  do  not. 

Q.  Are  you  holding  those  proceeds  for  anybody,  other 

than  vourself?  A.  I  am  not. 

* 

Q.  Did  you  pay  a  capital  gains  tax  when  you  sold  those 
shares?  A.  I  did. 

Q.  In  a  counterclaim  filed  by  the  defendant  in  this  in¬ 
stance,  it  is  charged  that  Vort  purchased  his  shares  in  1943 
from  persons  who  were  in  a  conspiracy  to  defraud  the 
United  States  by  concealing  the  ownership  of  Thorer  & 
Company.  Do  you  know  of  any  such  conspiracy?  A.  I  did 
not. 

Q.  Did  you  participate  in  any  such  conspiracy?  A.  I  did 
not. 

*••••••••• 

1127  Cross-Examination  by  Counsel  for  the  Defendant 

By  Mr.  Wieferich: 

Q.  Mr.  Lancaster,  do  you  know  Mr.  George  Ward?  A.  I 
have  met  him  perhaps  twice. 

Q.  Had  you  met  him  at  the  time  of  the  Trenton  confer¬ 
ence  that  you  were  describing  this  morning?  A.  No. 
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Q.  Did  you  know  him  then?  A.  No. 

Q.  Did  you  correspond  with  him?  A.  Never. 

Q.  Do  you  know  Mr.  Theodore  Koch,  of  Minneapolis?  A. 
I  met  him  twice. 

Q.  Did  you  know  him  at  the  time  of  the  Trenton  confer¬ 
ence?  A.  No. 

Q.  Did  you  correspond  with  him?  A.  Never. 

1128  Q.  What  were  the  occasions  that  you  met  Mr.  Ward 
and  Mr.  Koch  since  then?  A.  I  met  Mr.  Ward  in  a 

conference  in  Mr.  Cowen’s  office  in  ’42, 1  think.  He  was  one 
of  a  group  of  several  people,  and  I  only  remember  him  be¬ 
cause  he  bears  some  superficial  remembrance  to  yourself. 

Q.  And  Mr.  Koch,  was  that  the  occasion  of  your  meeting 
him  also?  A.  Yes. 

Q.  Was  that  the  conference  which  led  up  to  the  making 
of  your  affidavit,  which  is  Plaintiffs’  Exhibit  36?  A.  I  think 
it  must  have  been. 

Q.  Did  they  request  that  you  make  up  such  an  affidavit? 
A.  Mr.  Cowen  did,  Yes. 

*•••••••»• 

Q.  How  about  Mr.  Fred  Klein?  A.  Mr.  Fred  Klein,  he  is 
an  attorney. 

Q.  With  Briesen  &  Schrenk  ?  A.  With  Briesen  &  Schrenk, 
yes ;  I  knew  Mr.  Klein. 

1129  Q.  And  did  you  meet  him  before  Trenton?  A.  I 
had  met  him  before  Trenton. 

Q.  Did  you  work  with  him  on  the  preparation  of  docu¬ 
ments  for  the  Trenton  conference?  A.  Never. 

Q.  Did  you  know  Mr.  Vort  before  the  Trenton  confer¬ 
ence?  A.  No. 

Q.  Did  you  know  Mr.  Ernest  Nauen —  A.  No. 

Q.  — prior  to  the  Trenton  conference?  A.  No. 

Q.  Did  you  know  Mr.  Fred  Basch  prior  to  the  Trenton 
conference?  A.  No. 

Q.  How  about  the  German  vendors?  A.  No. 

Q.  Schoenburg,  of  Leipzig,  Germany,  did  you  know  him? 
A.  I  don’t  think  I  ever  met  him. 


Q.  Did  you  correspond  with  him?  A.  Never. 

Q.  Did  you  know  Mr.  Otto  Nauen  of  Leipzig,  Germany? 
A.  No. 

Q.  Did  you  correspond  with  him?  A.  Never. 

Q.  When  is  the  first  time  you  found  that  you  were 

1130  going  to  become  a  stockholder  in  Althor,  Inc.?  A. 
It  must  have  been  February,  1939. 

Q.  Was  it  before  or  after  the  Trenton  conference?  A.  I 
believe,  from  my  records,  it  was  after  the  conference. 

Q.  Did  you  participate  in  any  negotiations  which  led  up 
to  the  Trenton  conference?  A.  Not  a  bit ;  I  didn’t  even  know 
there  were  such  negotiations. 

Q.  Did  you  participate  in  the  conference  itself?  A.  I  did 
not. 

Q.  Did  you  have  occasion  after  the  conference  to  go  over 
the  basic  documents  which  were  signed  at  the  conference? 
A.  I  did  not. 

Q.  Have  you  ever  done  so?  A.  Never. 

Q.  Did  you  have  occasion  to  examine  the  value  of  Althor, 
or  Herman  Basch  &  Company,  the  book  value?  A.  Never. 

The  Court :  Do  I  understand  that  you  were  at  the  Tren¬ 
ton  conference? 

The  Witness:  I  was  not  at  the  conference,  no. 

By  Mr.  Wieferich: 

Q.  WTiere  did  you  get  your  information  as  to  what  hap¬ 
pened  at  that  conference,  which  you  have  testified  to  this 
morning?  A.  The  only  person  I  ever  had  any  corn- 

1131  munication  with  about  this  matter  was  Mr.  Steven¬ 
son,  and  I  refer  to  the  whole  matter. 

Q.  Is  that  true  of  the  affidavit  you  drew  up  also?  Are  the 
facts  in  that  affidavit  facts  that  Mr.  Stevenson  told  you,  or 
are  they  facts  that  you  knew  of  your  own  knowledge?  A. 
Mv  knowledge  of  the  facts  was  derived  from  Mr.  Steven- 
son.  I  can’t  remember  everv  word  of  that  affidavit:  thev 
probably  asked — there  may  be  something  in  it  that  I  knew 
of  my  own  knowledge,  but  actually  my  facts  I  got  from  Mr. 
Stevenson,  generally  speaking. 
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Q.  Let  me  refer  specifically  to  some  of  the  facts  in  your 
affidavit : 

^ou  state  in  your  affidavit,  “Although  the  hook  value 
was  around  $500  a  share  the  prospective  purchaser  of  the 
stock  thought  that  only  the  net  quick  assets  should  be  con¬ 
sidered,  and  that  $200  a  share  was  what  the  stock  was  worth 
to  them.” 

Was  that  something  you  knew,  or  was  that  something  that 
Mr.  Stevenson  told  you? 

A.  That  was  something  that  Mr.  Stevenson  told  me. 

Q.  When  did  he  tell  you  that,  Mr.  Lancaster?  At  the 
time  of  the  preparation  of  this  affidavit,  or  at  the  time  of 
the  Trenton  conference?  A.  I  have  no  recollection  having 
been  told  those  facts  except  when  that  affidavit  was 

1132  being  prepared. 

Q.  And  is  it  true  of  those  other  facts  in  your 
affidavit?  A.  With  the  reservations  that  I  have  just  made. 

Q.  Did  you  know  of  the  cross-options  which  were  existing 
on  your  stock,  between  the  various  stockholders  ?  A.  I  did 
not,  no. 

Q.  Did  Mr.  Stevenson  ever  tell  you  that  since  you  were 
made  an  officer  or  a  director,  under  the  terms  of  your  option, 
your  stock  could  be  purchased  at  any  time?  A.  No,  not 
that  I  remember. 

Q.  Did  you  know  the  terms  of  the  escrow  under  which 
your  stock  was  held?  A.  No. 

Q.  Were  you  familiar  with  the  cancellation  of  the  escrow? 
A.  No. 

Q.  Was  the  stock  held  in  your  name,  or  in  Mr.  Steven¬ 
son’s  name,  the  shares  of  stock  which  you  say  you  owned? 
A.  Until  1941,  looking  at  my  record,  the  stock  was  in  Mr. 
Stevenson’s  name  and  in  his  possession. 

Q.  Was  there  any  reason  for  that?  A.  Not  that  I  can 
recall. 

Q.  Was  the  splitting  up  of  the  shares  into  18  for  you  and 
17  for  Mr.  Stevenson  a  decision  of  yours?  A.  Some- 

1133  body  must  have  decided  it,  hut  I  was  certainly  not 
consulted  at  the  time  the  original  split  was  made  into 
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18  and  17  shares.  I  don't  know  how  that  figure  was  arrived 
at,  except  that  that  was  the  usual  basis  of  division  between 
Stevenson  and  myself  on  other  matters. 

Q.  Was  it  set  at  the  Trenton  conference,  so  far  as  you 
know?  A.  I  have  no  idea. 

Q.  When  the  option  on  the  shares  was  terminated  did  you 
participate  in  any  negotiations  which  led  up  to  the  termina¬ 
tion  of  the  option  ?  A.  I  did  not. 

Q.  Did  you  consult  with  any  of  the  other  parties  whom 
you  have  named,  Mr.  Ward,  Mr.  Koch —  A.  T  never  came 
in  contact  with  Mr.  Ward  or  Mr.  Koch,  except  as  I  have 
mentioned. 

Q.  When  the  German  option  was  terminated  did  you  have 
any  occasion  to  correspond  or  discuss  it  with  the  Germans 
involved?  A.  Never. 

Q.  Mr.  Hollender?  A.  Never. 

Q.  Mr.  Nauen?  A.  No. 

Q.  Mr.  Schoenburg?  A.  No. 

1134  Q.  Did  you  know  who  the  other  purchasers  at  the 
Trenton  conference  were?  A.  I  did  not. 

Q.  Did  you  have  any  way  of  knowing  whether  they  were 
holding  for  themselves  or  as  nominees  for  other  people?  A. 
I  know  nothing  about  it. 

Q.  What  about  the  cancellation  of  the  option?  Do  you 
know  whether  or  not  the  other  parties  simply  substituted 
an  oral  agreement  for  the  options?  A.  I  know  nothing 
about  it.  I  am  not  in  their  confidence  nor  they  in  mine. 

Q.  And  you  participated  in  no  negotiations  with  them, 
I  take  it?  A.  I  did  not. 

Q.  Were  you  familiar  with  a  management  group  and  an 
investment  group  being  set  up  as  a  result  of  the  Trenton 
conference,  among  the  shareholders?  A.  No. 

Q.  Did  you  know  the  group  you  were  in?  A.  No. 

Q.  Did  Mr.  Stevenson  have  the  authority  from  you  to 
make  the  deal  he  did  at  Trenton,  as  far  as  accepting  shares 
for  a  fee  was  concerned?  A.  Well,  I  knew  nothing  about  it 
in  advance,  if  that  is  what  you  mean. 
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1135  I  suppose  when  I  accepted  the  fruit  of  what  he  did 
and  took  the  17  shares  I  ratified  what  he  had  done, 

but  I  certainly  did  not  know  in  advance  what  was  going  to 
happen. 

Q.  Well,  when  the  option  cancellation  took  place,  in  1940, 
did  you  authorize  Mr.  Stevenson  to  represent  you  in  that 
matter?  A.  No. 

Q.  Who  made  the  arrangement  for  you  to  pay  whatever 
sum  you  paid  for  the  cancellation  option?  A.  Stevenson 
made  the  arrangements. 

Q.  And  did  he  consult  you  prior  to  the  agreement  to 
cancel  the  option?  A.  Not  that  I  recall.  After  the  thing — 
well,  I  can’t  be  certain — I  should  say  that  after  the  thing 
was  done  I  do  remember  that  he  tried  to  persuade  me  to 
carry  my  shares. 

Q.  Well,  now,  there  was  a  dividend  paid  the  same  day 
that  you  paid  to  cancel  the  option,  wasn’t  there?  A.  So  I 
am  told. 

Q.  And  it  was  in  the  same  amount,  wasn’t  it?  A.  So  I 
am  told. 

Q.  And  I  take  it  that  dividend  went  to  Mr.  Stevenson, 
since  the  shares  were  in  his  name,  is  that  correct?  A.  I 
have  no  knowledge. 

Q.  Do  you  recall  whether  you  received  your  divi- 

1136  dend  from  the  company,  or  by  separate  check  from 
Mr.  Stevenson?  A.  I  haven’t  the  remotest  idea. 

Q.  Did  Stevenson  use  the  dividend  check  from  the  com¬ 
pany  to  pay  off  his  share  of  the  option  and  your  share  ?  A. 

I  have  no  idea. 

Q.  What  was  your  understanding?  A.  I  have  no  under¬ 
standing. 

Q.  Did  you  receive  any  dividends  thereafter?  A.  I  don’t 
know. 

Q.  Do  you  recall  a  dividend  in  March  of  1941  ?  A.  No.  It 
does  not  mean  that  I  didn’t  get  it,  hut  if  you  are  asking  if  I 
recall  it,  I  do  not.  That  isn’t  one  of  the  things  that  I  have 
looked  up. 
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Q.  Do  you  know  if  that  dividend  was  declared  to  reim¬ 
burse  you  for  your  taxes  on  your  1940  dividend?  A.  I 
cortainlv  do  not. 

Q.  Did  you  participate  in  any  discussion  which  led  to  the 
1941  dividend  being’  declared?  A.  I  certainly  did  not. 

Q.  Referring  again  to  your  affidavit  of  1942,  which  is 
Plaintiffs’  Exhibit  36 —  A.  Which  is  what? 

Q.  Plaintiffs’  Exhibit  36 — you  state  therein  as  follows: 
‘  ‘  Fred  Basch,  who  was  a  nephew  of  Herman  Basch, 

1137  Deceased,  and  Ernest  Nauen,  were  the  only  two  per¬ 
sons  who  had  any  knowledge  of  the  secret  formula 

upon  which  the  success  of  the  business  rested.  Conse¬ 
quently  the  so-called  “free”  shares  were  allocated  to 
them. 

Did  you  know  that  of  your  own  knowledge,  or  is  that 
something  Mr.  Stevenson  told  you?  A.  That  is  what  Stev¬ 
enson  told  me,  yes. 

Q.  Did  you  have  any  occasion  to  check  that  information 
later?  A.  Not  that  I  recall. 

Q.  Why  did  you  make  out  an  affidavit  for  submission  to 
the  Treasury  Department  of  facts  of  which  you  did  not 
have  personal  knowledge?  A.  I  relied  upon  the  examina¬ 
tion  of  documents  and  the  report  made  as  to  our  records 
and  documents,  as  made  by  Mr.  Stevenson. 

Q.  Did  you  get  any  of  these  facts  from  Mr.  Ward,  Mr. 
Mahler,  or  Mr.  Koch?  A.  I  never  got  anv  facts  or  anv- 
thing  else  from  either  of  them. 

Q.  In  this  affidavit  you  say  as  follows : 

“In  December,  1940,  representatives  of  the  shareholders, 
Messrs.  Ward,  Mahler  and  Koch,  talked  with  Dr. 

1138  Hollender  by  overseas  telephone  and  offered  him 
$25,000  for  the  option.  This  he  refused  to  accept 

and  made  a  counter-offer  of  $100,000.” 

How  would  you  know  that?  A.  From  Mr.  Stevenson. 

Q.  Well,  Mr.  Stevenson,  apparently,  had  not  talked  to 
Mr.  Hollender  himself.  How  would  he  know  what  Mr.  Hol¬ 
lender  offered?  A.  I  don’t  know;  I  don’t  know. 
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Q.  How  would  he  know  that  Ward,  Mahler  and  Koch 
were  the  representatives  of  the  shareholders?  Did  they 
represent  you?  A.  They  did  not. 

Q.  Well,  is  the  affidavit  wrong  in  that  respect?  A.  Well, 
you  have  the  affidavit  and  you  have  my  statement. 

Q.  If  Mr.  Stevenson  knew  all  the  facts  why  wasn’t  his 
affidavit  sufficient?  Why  did  you  make  one  out?  A.  I  don’t 
know. 

Re-Direct  Examination 

By  Counsel  for  the  Plaintiffs: 

By  Mr.  Berger: 

Q.  Did  you  ever  correspond  with  Mr.  Hollender?  A. 
Never. 

Q.  Do  you  have  any  letters  from  him?  A.  Not  that  I 
recall. 

1139  Q.  Have  you  had  occasion  in  your  practice  to 
sign  other  affidavits  on  the  basis  of  preparation  by 
your  associates,  relying  on  their  preparation?  A.  Most  of 
them  are. 

Q.  Does  an  investment  of  $3,400  normally  require  from 
you  constant  supervision  over  the  years,  or  do  you  con¬ 
fide  that  to  somebody  else  normally?  A.  I  confide  it  to 
somebody  else,  not  that  I  despise  any  sum  of  money. 

#**««#•*•# 

1278  Paul  William  Vort,  plaintiff,  having  been  previ¬ 
ously  duly  sworn  by  the  Clerk  of  the  Court,  assumed 

the  witness  stand  and  testified  further  as  follows: 

Cross-Examination 

By  Counsel  for  Defendant  (Resumed) : 

By  Mr.  Wieferich : 

Q.  Mr.  Vort,  -what  were  your  duties  with  Herman 

1279  Basch  &  Company  in  1937,  say  at  the  beginning  of 
the  year?  A.  Well,  I  was  in  charge  of  the  office;  in 
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charge  of  financial  matters  pertaining  to  the  company;  in 
charge  of  the  sales  end  of  it ;  in  charge  of  union  negotiations 
with  unions;  generally  covering  every  aspect  excepting 
the  actual  fur  dressing  and  dyeing  of  the  processing  of  furs. 

Q.  And  what  was  Mr.  Fred  Basch  doing  at  this  time? 
What  were  his  duties,  roughly?  A.  Fred  Basch  was  the 
chief  dyer  and  processor  and  he  was  supervising  and  run¬ 
ning  the  factory. 

Q.  And  how  about  Ernest  Nauen?  A.  In  1937  I  believe 
Ernest  Nauen  was  Fred  Basch ’s  assistant. 

Q.  Was  the  factory  out  at  North  Bergen,  New  Jersey? 
A.  In  1937,  yes. 

Q.  And  where  were  you  actually  operating,  in  New  York 
City  or  out  at  North  Bergen,  you,  yourself?  A.  I,  myself, 
mostlv  at  that  time  in  New  York  Citv,  the  New  York  end 
of  it,  but  I  would  occasionally  go  to  the  factory. 

Q.  How  about  Mr.  Curt  Mahler?  What  was  his  connec¬ 
tion  with  the  company  at  this  time?  A.  He  had  a  contract 
that  went  back  a  number  of  years,  as  a  sort  of  adviser  as 
far  as  furs  were  concerned,  where  they  emanated 
1280  from;  who  bought  skins,  and  giving  us  general  ad¬ 
vice  about  the  condition  of  the  skins  that  arrived 
from  the  other  side,  from  Russia  and  Afghanistan,  and  so 
forth,  and  also  advised  us  when  we  would  have  a  claim  with 
a  customer,  in  order  to  assure  myself  that  I  was  doing  the 
right  thing,  that  I  wasn’t  paying  too  much  or  too  little. 

I  wanted  to  be  fair  with  our  customers.  I  would  have 
him  give  me  the  dealer’s  standpoint;  the  dealer’s  view  of 
the  valuation  of  the  furs  before  I  would  consummate  a 
claim  settlement  with  the  customer. 

Q.  Did  Mr.  Mahler  spend  some  time  in  your  office,  or 
just  where  did  you  get  together  with  him  on  those  trans¬ 
actions?  A.  Mostly  I  would  go  to  him  and  send  skins  to 
him  that  we  had  damaged  and  give  him  a  portion  of  a  lot, 
but  he  never  stayed  in  our  factory. 

Q.  How  often  a  wreek  would  you  say  you  saw  Mr.  Mahler 
personally  during  this  period  of  time  ?  A.  Mahler  was  the 
head  of  Thorer  &  Hollender  and  we  had  been  doing  busi- 
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ness  with  them  w*ay  back  in  the  ’20 ’s,  and  they  were  our 
largest  customer  for  dressing  and  dyeing. 

We  had  customers  who  were  larger  but  he  processed 
more  skins.  He  seemed  to  specialize  in  the  business  of 
dressed  and  dyed  skins  wThere  others  would  handle  them 
raw  and  sell  them  to  other  dealers  and  manufacturers  from 
whom  w*e  would  get  them. 

Q.  I  say  howr  often  did  you  see  him  personally? 

1281  A.  Oh,  several  times  a  week  possibly,  regarding  his 
lots  or  his  skins  or  any  questions  I  might  want  to 

ask  him  for  anything  that  may  have  come  up.  He  was 
right  in  the  neighborhood;  he  was  just  around  the  corner 
from  our  office. 

Q.  Who  conducted  the  correspondence  with  the  German 
owners  of  Herman  Basch  &  Company  during  this  period? 
A.  Who  conducted  the  correspondence?  Well,  I  would 
send  them  a  report  once  a  week,  which  would  include  copies 
of  the  cash  book,  journal,  also  the  sales ;  the  cash  balances ; 
it  would  include  the  amount  of  orders  received;  what  the 
shipment  and  the  sales  were  and  generally  describe  and 
discuss  the  business  that  had  taken  place  during  that  par¬ 
ticular  week. 

Q.  And  to  whom  did  you  send  that?  A.  That  was  sent 
to  Mr.  Schoenburg  or  Mr.  Sack  of  Thorer  &  Company. 

Q.  And  you  say  that  was  done  once  a  week?  A.  Yes, 
once  a  week  religiously ;  we  would  send  letters  to  them. 

Q.  Over  what  period  of  time?  A.  Well,  I  would  say  at 
the  outset  it  started  in  1933.  That’s  what  they  wanted, 
sometime  at  the  beginning  of  the  period  in  1933 ;  we  would 
send  them  these  reports. 

Q.  When  did  you  discontinue  that  practice?  A.  Right 
around  the  time  that  they  got  out  in  1939,  in  January;  I 
didn’t  send  them  any  letters  about  reports  any 

1282  more. 

Q.  Did  you  send  them  any  reports,  other  than 
your  weekly  report,  that  is,  to  Germany?  A.  Reports  of 
what  nature  do  you  mean?  There  were  no  other  reports. 
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Q.  Financial  reports.  A.  At  what  time?  After  1939? 

Q.  No,  I  mean -  A.  (Interposing)  I  didn’t  send  them 

any  reports  at  all;  I  think  the  accountant  sent  them  re¬ 
ports.  No,  I  never  sent  them  any  reports. 

Q.  Did  you  have  any  correspondence  with  the  German 
owners  from  1937  on,  other  than  your  weekly  report?  A. 
Not  that  I  can  think  of. 

Q.  How  did  you  receive  your  instructions  from  them  as 
to  how  to  carry  on  the  business,  or  did  you  receive  such 
instructions?  A.  We  were  capable  enough  to  carry  on 
here.  In  addition  to  that,  they  would  come  over,  as  I  said 
once  before,  Mr.  Schoenburg  would  come  over  once  in  a 
while  and  check.  Through  my  reports  that  I  gave  each 
week  they  knew  exactly  what  was  going  on  here,  in  addi¬ 
tion  to  the  duplicate  copies  of  cash  book  entries  and 
journals. 

Q.  Did  they  exercise  any  supervision  or  control 
1283  at  all  over  how  you  ran  the  business  in  1937?  A. 

Yes.  They  came  over  once  in  awhile,  as  I  said,  dur¬ 
ing  that  time. 

Q.  But  they  didn’t  correspond  with  you?  They  didn’t 
write  you?  A.  We  received  some  letters  regarding  busi¬ 
ness,  I  wouldn’t  know  how  many,  but  we  would  receive 
letters. 

Q.  And  what  matters  were  those  concerning,  do  you  re¬ 
call?  A.  Offhand,  it  might  have  been  some  talk  about  a 
World’s  Fair.  I  remember  there  was  something  about 
that. 

There  might  have  been  some  talk  about  advertising  ap¬ 
propriations.  There  might  have  been  some  letters  criti¬ 
cizing  something  or  other  about  the  business,  whether  dam¬ 
ages  or  claims  or  other  things  or  another.  There  may  have 
been  other  matters  pertaining  to  the  business,  yes. 

Q.  And  how  about  in  1938,  is  that  true  in  1938  also?  A. 
Yes. 

Q.  Do  you  recall  any  correspondence  you  received  from 
them  in  1938,  you,  yourself?  A.  Well,  I  think  the  records 
would  show  that.  I  imagine  that,  I  don’t  remember. 


465 


Q.  What  I  mean  is —  A.  (Interposing)  Yes,  I  imagine. 

Q.  Did  they  discuss  with  you  such  subjects  as  the 

1284  declaration  of  dividends,  by  correspondence?  A. 
With  me? 

Q.  Yes.  A.  They  may  have  discussed  the  matter  of  pay¬ 
ment  of  such  dividends,  yes,  but  before  1939  I  had  nothing 
to  do  with  the  declaration  of  dividends. 

Q.  You  didn’t?  A.  Before  1939  I  wasn’t  a  stockholder. 

Q.  Weren’t  you  a  director?  A.  I  may  have  been;  I  don’t 
know.  The  record  would  show  that. 

Q.  Weren ’t  you  a  director  as  early  as  the  spring  of  1937, 
of  Herman  Basch  &  Company?  A.  I  may  have  been.  I 
may  have  been,  just  to  have  a  qualifying  share  of  stock,  or 
one  thing  or  another  shares — 

Q.  Let  me  refresh  your  recollection  with  the  minutes. 
A.  (Interposing)  — I  may  have  been. 

Q.  And  the  minutes  of  Herman  Basch  &  Company  have 
been  marked  for  identification  as  Defendant’s  Exhibit  No. 
27.  I  call  your  attention  to  unnumbered  page  of  the  min¬ 
utes  which  are  dated  September  8,  1937,  minutes  of  a  spe¬ 
cial  meeting  of  the  stockholders  of  Herman  Basch  &  Com¬ 
pany,  Inc.,  and  ask  the  witness  to  examine  those  minutes 
and  refresh  his  recollection  as  to  when  he  became  a  director 
of  Herman  Basch  &  Company.  A.  Yes  (examining),  at 
this  meeting,  September  8,  the  chairman  stated  that 

1285  the  purpose  of  the  meeting  was  to  elect  two  addi¬ 
tional  members  of  the  Board  of  Directors  to  serve 

with  Koch,  Fred  Basch,  Mahler  and  Ward,  the  present 
members  of  the  Board. 

Let  me  see  if  it  says  who  were  the  directors.  Yes.  Then 
the  resolution  states:  (This  at  meeting  on  September  8, 
1937.) 

“The  Chairman  stated  that  the  purpose  of  the  meeting 
was  to  elect  two  additional  members  of  the  Board  of  Di¬ 
rectors,  to  serve  with  Messrs.  Fred  Basch,  Curt  Mahler  and 
George  S.  Ward,  the  present  members  of  the  Board.” 

Let  me  see  if  it  says  who  were  the  directors — yes.  Then 
the  resolution  states: 
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“Resolved,  that  the  secretary  of  the  meeting  be  in¬ 
structed  to  cast  one  ballot  for  the  election  of  Dr.  Ernest 
Xauen  and  Paul  W.  Vortrefflich  as  additional  directors  of 
this  company,  to  serve  as  members  of  the  Board  with  the 
present  directors,  Fred  Basch,  Curt  Mahler  and  George  S’. 
Ward.” 

1256  This  was  on  September  8,  1937. 

Q.  Having  refreshed  your  recollection,  do  you  re¬ 
call  that  thereafter,  from  September  1937  until  the  Trenton 
conference  there  were  five  members  of  the  Board  of  Di¬ 
rectors  of  Herman  Basch  &  Company:  Yourself,  Mr.  Ward, 
Mr.  Mahler,  Mr.  Xauen  and  Mr.  Basch,  or  am  I  mistaken 
on  Mr.  Mahler?  A.  It  states  here,  if  I  can  refresh  my 
memory  right  here,  all  told  there  were  five;  that  is  true. 

Q.  And  do  you  recall  that  that  was  the  Board  of  Di¬ 
rectors  for  that  period  that  you  were  present  at  the  meet¬ 
ings  of  the  Board  of  Directors  with  those  gentlemen  for 
the  next  year  and  a  half?  A.  It  doesn’t  say  that  I  at¬ 
tended,  here.  It  states  that  I  was  to  be  elected. 

The  Court :  The  question  is,  do  you  remember  whether 
vou  did  or  not. 

The  Witness :  I  can ’t  recall  back  in  1937,  sir,  but  it  states 
I  was  made  a  director.  It  doesn’t  state  that  I  was  present; 
I  see  nothing  here. 

By  Mr.  Wieferich: 

Q.  Well,  now,  let’s  go  back  to  this  correspondence  you 
were  conducting  with  the  Germans  at  the  time. 

My  question  was,  and  having  refreshed  your  recollec¬ 
tion  that  you  were  a  director  at  this  time,  did  you  receive 
any  instructions  from  the  Germans — stockholders, 

1257  that  is  of  Herman  Basch  &  Company  through  Althor 
— as  to  what  they  wanted  declared  in  the  way  of  divi¬ 
dends  in  1937?  A.  I  can’t  recall  that.  It  doesn’t  register 
at  all. 

Q.  How  about  in  1938?  A.  The  same  would  hold  true 
there.  I  don’t  think  I  could  remember  that.  I  don’t  think 
anybody  could. 
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Q.  Do  you  recall  whether  they  wrote  you  or  whether  you 
received  instructions  from  some  other  source?  That  is 
•  all  I  want  to  know'.  A.  Let  me  get  this  straight.  You  want 
to  know  whether  I  received  instructions  as  to  payment  of 
dividends,  is  that  w'hat  you  say? 

Q.  The  amount  of  dividends  to  be  declared,  yes.  A. 
Whether  they  told  me  how’  much  to  declare? 

Q.  Exactly.  A.  No,  I  don’t  recall. 

I  recall  that  they  sent  letters  stating  that  they  wanted 
so  much  paid;  in  other  words  I  recall  that  letters  were  sent 
to  me  as  to  the  disposition  of  dividends  which  wTere  loaned 
to  the  company  by  Althor,  loaned  to  our  company,  and  how¬ 
to  pay  those  dividends  and  wdiere  to  pay  them,  and  that  I 
recall  not  clearly,  but  I  know  generally  that  was  the  gen¬ 
eral  practice. 

Q.  Do  you  recall  there  wras  a  practice  of  declaring  a  divi¬ 
dend  at  the  end  of  each  year,  paying  that  dividend  from 
Herman  Basch  &  Company  to  Althor,  and  then  re- 
1288  loaning  the  money  to  Herman  Basch  &  Company  for 
the  following  year?  A.  Yes,  that  happened  quite 
often.  It  goes  back,  as  far  as  I  remember,  a  way  back, 
maybe  ’36  or  ’37. 

Q.  Who  established  that  practice  as  far  as  you  know? 
A.  I  w-ouldn’t  know-.  I  wasn’t  the  owner.  We  were  told 
what  to  do,  and  when  they  told  us  that  Althor  was  going 
to  loan  Basch  &  Company  X  dollars — I  remember  one  par¬ 
ticular  one  w’as  $20,000,  and  they  said,  “We  are  sending 
you  $20,000  to  put  to  the  credit  of  Thorer  &  Company” — 
I  just  took  the  check  and  had  the  girl  deposit  it.  I  had 
nothing  else  to  do  but  follow  orders. 

Q.  That  is  my  question:  Whose  orders?  A.  Well,  we 
have  letters  here,  that  I  have  w-ith  me,  which  indicate  w-ho 
the  orders  came  from,  to  tell  me  that  they  are  sending — in 
other  wrords,  “We  are  sending  you  X  dollars  to  deposit  to 
the  credit  of  Althor.”  And  in  one  case  I  remember  dis¬ 
tinctly  where  it  stated,  “This  is  a  demand  loan  and  it  is 
payable  on  demand,”  or  w'ords  to  that  effect.  I  have  letters 
with  me  to  show  you,  in  case  you  want  to  see  it. 
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Q.  In  general  could  you  recall  whether  or  not  these  or¬ 
ders  came  from  the  Germans  or  came  from  someone  else? 
A.  They  came  from  both.  I  think  they  came  from  Mr. 
Sclioenburg — I  have  letters  from  him  indicating  that,  with 
me;  I  have  letters  from  Mr.  Mahler,  I  think,  who  acknowl¬ 
edges  the  money,  when  we  paid  it  to  him  for  the  ac- 

1289  count  of  Thorer  &  Company,  as  the  letters  will  indi¬ 
cate,  and  I  have  a  letter  I  think  from  George  Ward 

with  me,  too,  stating  how  dividends  were  to  be  paid  and  to 
whom  they  were  to  be  paid,  and  those  were  the  directions 
we  followed. 

Q.  Well,  you  recognized  Mr.  Ward  and  Mr.  Mahler  then 
as  spokesmen  for  the  German  owners,  I  take  it.  A.  1  rec¬ 
ognized  them? 

Q.  Well,  did  you  follow  their  orders?  A.  That  was  given 
to  me  by  direction  by  Mr.  Schoenburg,  “You  will  pay  Mr. 
Mahler  X  dollars;”  or  “You  will  do  this.” 

He  was  my  boss.  I  was  going  to  pay  wherever  he  told 
me  to  pay,  whether  it  was  Mr.  Mahler  or  John  Doakes,  it 
didn’t  make  any  differences  to  me. 

Q.  Perhaps  I  confused  you.  My  question  was,  did  Mr. 
Mahler  tell  you,  or  did  Mr.  Ward  tell  you  to  whom  to  make 
payment,  and  did  you  recognize  their  instructions  as  in¬ 
structions  of  Thorer  &  Company  through  them?  A.  I 
think  the  original  instructions  came  from  Mr.  Schoenburg, 
or  Mr.  Sack — usually  Mr.  Schoenburg — telling  me  to  pay 
Mr.  Mahler,  and  then  Mr.  Mahler  would  acknowledge  re¬ 
ceipt  of  the  payments  when  we  made  such  payments. 

Q.  These  payments  that  he  was  acknowledging  were  pay¬ 
ments,  I  take  it,  from  Herman  Basch  &  Company  to  Thorer 
&  Hollender,  is  that  right?  A.  For  the  account  of  Thorer 
&  Company. 

1290  Q.  Why  were  the  payments  made  from  Herman 
Basch  &  Company  to  Thorer  &  Hollender  rather 

than  directly  to  Thorer  &  Company?  A.  Which  payments 
are  you  referring  to  now? 
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Q.  Well,  let  me  ask,  first,  was  it  a  general  practice  of 
making  all  payments  from  Herman  Basch  &  Company  to 
Thorer  &  Hollender,  rather  than  to  Thorer  &  Company? 
A.  Well,  I  think  that,  first  of  all,  to  my  best  recollection, 
there  weren’t  any  payments  made  to  Althor  or  Thorer  & 
Company  or  Thorer  &  Hollender  until  about  the  end  of  ’36 
sometime;  there  was  one  payment  I  think  paid  to  Thorer  & 
Company  before  Mr.  Basch  passed  away.  That  must  have 
been  about  $20,000  or  $25,000,  I  am  not  sure  of  that,  but 
after  Mr.  Basch  did  pass  away — he  passed  away  on  Oc¬ 
tober  28th — and  I  believe  it  was  about  three  weeks  later 
that  they  declared  a  large  dividend  which  was  even  in  ex¬ 
cess  of  the  net  profit. 

1291  Q.  This  is  Herman  Basch  &  Company?  A.  Her¬ 
man  Basch  &  Company  declared  that  to  Althor. 

Now,  I  am  not  clear  on  what  happened  to  that  money, 
whether  Althor  sent  it  to  Thorer  &  Company,  because  I  had 
no  books  at  that  time  of  Althor,  but  that  was  the  first  pay¬ 
ment  in  1936. 

After  that,  a  few  months  later,  I  believe  in  the  early  part 
of  1937,  when  the  first  Boycott  Committee  letter  came  to 
the  president  of  the  company,  I  rebelled  personally  against 
sending  money  to  Germany,  and  I  think  that  had  a  lot  to 
do  with  sending  it  to  Thorer  &  Hollender  for  the  account 
of  Thorer  &  Company  until  we  were  able  to  get  these  fel¬ 
lows  out.  I  think  that  had  a  lot  to  do  with  it. 

Q.  I  hand  the  witness  general  ledger  of  Herman  Basch 
&  Company,  January  1933  to  December  1936,  and  ask  him 
to  read  into  the  record,  if  he  will,  the  entries  to 

1292  which  he  has  just  referred.  A.  I  see  that  there  is 
an  item  here  in  1936  for  $62,600  and  an  entry  of 

$1,850  accumulating  the  sum  of  $64,450  in  1936. 

Now,  it  could  very  well  be — of  course  I  don’t  know — that 
Thorer  &  Company  sent  that  money  back  from  the  $150,000 
to  credit  its  books.  This  balance  was  carried  forward  into 
1937  as  this  book  indicates  here. 


Q.  I  don’t  want  to  confuse  tlie  record.  Let  me  ask  you 
initially:  Does  the  book  show  the  $150,000  dividend  paid 
by  Herman  Basch  &  Company  in  1936  and  to  whom  it  was 
paid?  A.  We  can  see  the  “Dividends  Payable”  here.  The 
account  called  “Dividends  Paid”,  there  is  a  payment  of 
$150,000  on  December  15,  1936.  That  is  the  payment  you 
are  referring  to. 

Q.  Of  that  you  say  $64,000  was  reloaned  to  Herman 
Basch  &  Company.  A.  I  don’t  know.  I  don’t  know  if  it  is 
obvious  or  any  other  amount  they  gave  back  to  the  com¬ 
pany. 

Q.  You  just  don’t  know?  A.  The  payment  here  shows  a 
credit  of  $64,000.  It  could  very  well  be  that  that  was  the 
case,  but  I  will  go  on  record  to  say  that  it  is,  because 
when  Thorer  &  Company  gave  up  money  to  credit  their  ac¬ 
count  I  don’t  know  where  they  got  it.  T  had  no  way  of 
knowing. 

Q.  Did  they  give  any  money,  other  than  the  divi- 
1293  dend  payments,  to  credit  to  their  account?  Was 
that  their  practice?  A.  Thorer  &  Company? 

Q.  Yes.  A.  No.  But  there  was  one  indirect  payment, 
I  think,  that  I  looked  up,  in  1936.  There  was  a  loan  made 
to  us  by  Thorer  &  Hollender. 

Mr.  Mahler  called  me  up  one  day  and  said  that  he  had 
some  money  to  loan.  He  knew  we  were  borrowing  from 
the  banks  quite  a  bit,  and  I  said  well, — and  in  fact  he  said 
it  was  hot  money,  and  I  said,  “Well,  I  don’t  want  any  hot 
monev;  what  are  vou  talking  about?” 

And  he  said,  “No,  I  don’t  mean  it  that  way.” 

He  said,  “This  is  money  that  Thorer  &  Company  had  in 
Chapal  Freres,  in  France,  but  the  Germans  knew  nothing 
about  it  and  they  didn’t  want  the  Germans  to  know  about 
it,  and  he  said  that  money  was  sent  from  Chapal  to  them 
and  they  would  loan  it  to  us.  There  was  $40,000  which 
they  loaned  to  us  and  we  paid  them  interest  on  it,  and  re¬ 
turned  it  to  Thorer  &  Hollender. 

In  other  words  he  told  me  it  came  from  Chapal  Freres, 
and  he  said,  “You  can  borrow  it  if  you  want,”  and  at  that 


471 


time  we  needed  borrowings,  and  instead  of  going  to  the 
bank  we  took  that  money  and  repaid  it  to  them. 

I  think  there  was  another  item  of  forty  in  addition  to 
that. 

1294  There  were  two  items  and  we  paid  them  interest 
each  year  and  returned  it  to  them.  I  think  that  was 

the  only  other  one. 

Q.  You  mean  you  received  two  items  of  $40,000  each? 
A.  At  different  times,  yes. 

Q.  Of  Chapal  Freres  money  which  Chapal  sent  to  Thorer 
&  Hollender?  A.  Thorer  &  Hollender  loaned  it  to  us  or 
drew  from  the  Thorer  &  Company  people;  said  tell  them 
to  loan  it  to  us  so  that  we  could  have  money  instead  of 
going  to  the  bank  for  all  the  moneys  at  discount. 

Q.  When  did  you  return  the  money  to  Thorer  &  Hol¬ 
lender?  A.  The  ledger  will  show  that.  If  we  start  with 
1936  I  think  we  might  show  in  1936  when  they  loaned  it 
to  us.  I  think  it  is  in  the  loan  account. 

In  1936,  on  July  14th,  Thorer  &  Hollender  sent  us  one 
check  for  $6,000.  It  came  in  dribs  and  dabs. 

1295  The  next  check  came  August  18  for  $25,000  and 
on  August  21  $9,000;  on  December  30  of  the  same 

year  they  gave  us  another  check  for  $40,270.23,  which  com¬ 
prises  both  of  those  $40,000  items  I  mentioned. 

Now,  on  December  22  of  the  same  year  we  repaid  to 
them,  through  our  cash  book  page  91  of  that  year,  $40,000, 
and  the  balance  of  $40,270.23  was  carried  into  1937. 

If  you  would  show  me  the  1937  ledger  I  can  explain  that 
at  the  same  time. 

Mr.  Wieferich :  Let  the  record  show  that  the  witness  now 
has  the  January,  1937,  to  December,  1938,  general  ledger 
of  Herman  Basch  &  Company,  Inc.  (handing  ledger  to  the 
witness). 

The  Witness:  We  start  with  1937  with  a  balance  carried 
forward  from  the  1936  account  which  is  $40,270.23. 

And  then  again  they  gave  us  on  July  7  $15,000  against 
that  account,  and  another  check  on  the  same  date  for 
$15,000 — they  evidently  drew  it  from  two  banks — and  an- 


other  check  on  the  same  date  for  $10,110,  aggregating 
$40,110,  which  brought  the  credit  up  to  $80,380.23,  and  that 
full  amount  was  returned  to  them  on  December  29,  1937, 
cash  book  47,  $S0, 380.23,  the  return  of  the  loan. 

By  Mr.  Wieferich: 

Q.  What  is  the  title  of  the  account  you  are  read- 

1296  ing  from  there?  A.  “Loan  Account.” 

Q.  Was  there  a  separate  account  called  the  Thorer 
&  Company  loan  account?  A.  Thorer  &  Company?  I  think 
there  was.  That  may  have  been  the  moneys  that  came  from 
the  Thorer  &  Company  dividends  that  they  wanted  us  to 
hold.  We  will  look  at  that  account,  too.  There  was  a  loan 
account  and  then  there  was  a  Thorer  &  Company  loan  ac¬ 
count. 

(Examining)  Yes,  now  I  have  the  account  of  Thorer  & 
Company  loan  account. 

Q.  Will  you  give  the  page  number  for  the  record?  A. 
Page  245  of  the  general  ledger,  January,  1937,  to  Decem¬ 
ber,  193S. 

Q.  Why  were  the  Chapal  funds  kept  in  a  separate  ac¬ 
count  from  the  Thorer  &  Company  account,  if  they  were 
Thorer  &  Company  money?  A.  Well,  I  think  it  is  good 
practice  to  keep  each  item  separately,  as  a  bookkeeping 
matter. 

And  furthermore,  one  was  Thorer  &  Company  loan  and 
the  other  came  from  Thorer  &  Hollender.  They  were  the 
ones  that  paid  us,  and  we  had  to  keep  that  loan  separately 
so  that  we  wouldn’t  confuse  them. 

Q.  Who  decided  to  set  it  up  that  way?  Did  you,  as  treas¬ 
urer?  A.  No.  The  accountant  took  care  of  all  that. 

1297  Q.  Mr.  Percus?  A.  Yes. 

Q.  What  does  the  loan  account  of  Thorer  &  Com¬ 
pany  show  as  of  that  date  ?  A.  Which  date  are  you  speak¬ 
ing  of? 

Q.  January,  1937,  isn’t  that  w’hat  you  have  there?  A. 
The  beginning  balance,  yes,  that  was  the  balance  carried 
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forward  from  the  other  1936  account  of  that  loan  of  $64,450 
plus  the  December  29th  credit  of  $84,000. 

In  other  words,  one  was  a  balance  carried  forward  from 
the  previous  year  of  1936,  the  amount  I  just  stated,  $64,450, 
and  then  at  the  end  of  1937  there  was  another  credit  to 
their  account  of  $84,000.  These  two  items  were  credited  to 
their  account,  and  then  of  course  there  were  payments  and 
charges  against  that  account. 

Q.  Do  you  recall,  is  the  $84,000  credit,  which  you  have 
just  described,  a  result  of  the  1937  dividend  from  Herman 
Basch  &  Company  being  reloaned?  A.  It  could  be.  It 
could  very  well  be,  because  the  dividend  must  have  been 
paid  by  Basch  &  Company  to  Althor  around  the  end  of  De¬ 
cember,  and  which  indicates  here  on  December  29  they 
loaned  it  back  again. 

Mr.  Berger:  Your  Honor,  I  am  a  little  confused,  I  hope 
you  will  indulge  me. 

I  thought  you  brought  forth,  sir,  that  some  $40,000 
1298  was  so-called  Chapal  money. 

Mr.  Wieferich:  No;  let’s  hear  the  record. 

I  believe  this  is  a  separate  account,  but  let’s  ask  Mr. 
Vort,  so  as  to  clear  the  record. 

By  Mr.  Wieferich : 

Q.  Do  these  two  funds  you  have  just  mentioned  in  the 
1937  account  entitled  “Thorer  &  Company  Loan  Account,” 
one  being  sixty-four  thousand  some  odd  dollars — 

A.  (Interposing)  Carried  forward. 

Q.  And  the  other  $84,000,  does  that  include  money  of 
the  Chapal  funds  which  Mr.  Berger  is  inquiring  about?  A. 
No. 

Q.  Those  are  in  a  separate  account?  A.  That  is  a  sepa¬ 
rate  account  and  has  nothing  to  do  with  this. 

May  I  say  one  thing?  I  notice  here  that  the  1936  bal¬ 
ance,  which  was  the  1936  dividend  carried  into  January, 
1937,  was  all  paid  off  beginning  with  January  to  June  of 
1937. 


Q.  And  to  whom  were  they  paid?  Does  the  book  show? 
A.  We  could  look  at  the  cash  book.  In  fact  I  have  a  sched¬ 
ule  that  I  made  when  I  went  back  to  New  York.  I  have  it 
here  showing-  exactly  how  this  $64,450  was  paid;  or  better 
still,  we  have  the  cash  book  here  and  we  have  the  journal 
here  and  we  could  get  that  out  to  show  you  each  item  to 
show  how  these  were  paid  to  Thorer  &  Company. 

1299  Look  at  the  1937  cash  book,  C-97,  you  will  get  your 
first  payment  right  there. 

Q.  Mr.  Yort,  I  have  here  the  journal  of  Herman  Basch 
&  Company  for  January  1,  1937,  to  April  30,  1938.  Will 
that  show  you  the  entries  which  you  asked  for?  A.  Ex¬ 
cepting  there  was  one  cash  payment  made  January  15. 

In  the  meantime  if  you  want  me  to  we  will  look  at  the 
journal  and  show  you  the  journal  entries  and  how  these 
amounts  were  paid. 

Q.  If  you  will  give  me  page  number  as  you  read  that  into 
the  record,  Mr.  Yort.  A.  I  will.  Here  it  is  on  journal 
page  6,  February,  1937,  Thorer  &  Company  was  debited 
with  an  amount  that  Thorer  &  Hollender,  Inc.,  made,  a 
cable  transfer  for  our  account  to  Thorer  &  Company 
$10,741.66. 

These  are  backed  up  with  letters  that  Thorer  &  Hollen¬ 
der  sent  us  to  verifv  that  thev  sent  the  monev  for  our  ac- 
count  to  Thorer  &  Company. 

Q.  What  does  that  book  show  there?  Does  it  show  a 
payment  to  Thorer  &  Hollender  or  payment  to  Thorer  & 
Company  direct  and  to  whom  was  the  check  drawn?  A. 
Thorer  &  Hollender  paid  for  our  account — let’s  see — they 
paid  for  our  account  and  charged  our  account  and  we  cred¬ 
ited  Thorer  &  Hollender  for  that  payment. 

Q.  Your  record  there  simply  shows  a  credit  to 

1300  Thorer  &  Hollender?  A.  No.  It  shows  a  charge 
against  the  Thorer  &  Company  loan. 

The  debit  shows  a  charge  against  Thorer  &  Company 
loan  of  $10,741.66,  and  it  also  shows  a  credit  to  Thorer  & 
Hollender  because  thev  remitted  for  our  account.  This 
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will  be  in  the  accounts  receivable  because  they  owed  us 
money  for  dressing  and  dyeing,  and  you  will  find  we  cred¬ 
ited  them  that  way.  They  charged  our  account.  That  is 
the  way  it  was  paid  off. 

Q.  You  mean  they  were  supposed  to  make  a  payment 
of  that  amount  to  Thorer  &  Company,  and  you  in  turn  off¬ 
set  that  against  a  commercial  account  between  yourself  and 
Thorer  &  Hollender?  A.  Yes.  Thorer  &  Hollender  would 
remit  for  us  because,  as  I  said  before,  we  didn’t  want  to 
send  any  money  in  1937,  and  they  would  send  us  a  letter 
stating,  “We  have  charged  your  account  X  dollars  because 
we  paid  on  the  Thorer  &  Company  loan  so  much  money 
which  was  due  to  them.” 

That  was  by  permission  of  Mr.  Schoenburg  and  by  per¬ 
mission  of  the  company  and  by  instructions  to  the  account¬ 
ant.  It  was  their  money  and  they  had  a  right  to  send  it 
or  do  with  it  what  they  pleased. 

Q.  I  don’t  want  to  go  through  every  transaction.  Were 
the  rest  of  the  transactions  for  1937  and  1938  car- 
1301  ried  on  in  approximately  the  same  manner?  A.  In 
1937  they  were  all  done  that  way,  because  we  didn’t 
want  to  send  any  money  over  there  direct,  and  of  course 
on  January  15  there  was  one  cash  payment  made  originally 
and  then  it  was  decided  after  January  15,  1937 — that  must 
have  been  the  time  we  decided  not  to  send  any  money  over 
to  Germany  because  we  had  made  one  payment  already, 
and  then  we  stopped  doing  it. 

Q.  How  about  in  1938?  Was  the  same  method  used  in 
1938  for  all  those  payments?  A.  In  1938 — that  was  the 
payment  of  the  $84,000  you  spoke  of  that  was  credited  for 
the  1937  dividend  to  Thorer  &  Company  loan  account — 
there  were  many  items  here — most  of  it  were  paid  for 
taxes. 

I  would  say  that  only  $30,000  out  of  the  eighty-some-odd 
thousand  dollars  actually  was  sent  and  I  notice  also  there 
are  journal  entries  which  mean  that  Thorer  &  Hollender 
charged  our  account  for  remittances  for  which  I  have  re- 
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ceipts  to  verify;  the  rest,  out  of  the  eighty-some-odd  thou¬ 
sand  dollars  went  for  taxes,  most  of  it,  in  the  United  States. 
That  report  shows  also  that  Mr.  Percus  gave  me  a  letter 
in  which  he  received  instructions  from  Mr.  Schoenburg 
telling  him  in  that  year — and  I  think  I  should  tell  you  this 
— that  the  following  payments  shall  be  made,  and  he 
enumerates  them  so  much  for  taxes,  so  much  for  withhold¬ 
ing  tax  and  one  item  to  be  credited  to  surplus  account, 
and  it  seemed  that  was  his  big  secret  because  he  was 

1302  able  to  send  less  money  over  there,  because  the  Ger¬ 
mans  wanted  money,  than  what  he  should  have  sent 

over,  and  that  seemed  to  me  the  mystery  of  the  great  vic¬ 
tory  he  got  of  sending  money. 

Mr.  Berger:  May  we  ask  what  taxes  are  those,  so  that 
the  record  is  clear?  Whose  taxes? 

The  Witness:  These  taxes  were  payments  for  the  Arndt 
Thorer  Estate,  payable  in  this  country,  to  our  Govern¬ 
ment,  and  also  for  the  payment  of  Paul  Hollender,  also 
taxes,  and  withholding  taxes  that  were  due  to  our  Govern¬ 
ment.  They  were  paid  right  here.  And  we  were  directed 
to  pay  his  taxes  for  him  against  that  account. 

By  Mr.  Wieferich: 

Q.  When  you  say  “we”  did  you  personally  receive  those 
instructions?  A.  No.  The  instructions  were  through  the 
accountant,  Mr.  Percus,  and  sometimes  verified  to  me  by 
another  letter. 

Q.  How  often  did  you  see  Mr.  Percus  during  this  period? 
A.  Quite  often. 

Q.  Was  he  working  right  in  your  New  York  office?  A. 
Well,  he  was  down  at  our  place.  In  fact  not  only  he,  but 
he  has  a  brother,  too,  who  is  a  certified  public  accountant 
also  and  either  both  or  one  of  them  -would  be  down  there 
most  of  the  time. 

Q.  Would  you  say  you  saw  them  daily?  A.  No,  I 

1303  wouldn’t  say  daily.  In  fact  he  would  be  in  his  own 
little  office  there  and  days  would  go  by  when  I  would 

just  say  “Good  morning”  and  “Good  night”  to  him  and 
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we  would  attend  to  our  business  in  other  rooms,  but  he 
had  this  small  office,  which  was  really  built  for  them. 

Q.  Mr.  Percus  was  not  only  accountant  for  your  com¬ 
pany  but  he  was  also  the  accountant  for  Thorer  &  Hollen- 
der,  was  he  not  ?  A.  Yes. 

Q.  All  during  this  period?  A.  Right.  We  got  him  I  be¬ 
lieve  in  1934.  It  seemed  like  these  German  owners  wanted 
him  to  be  there  because  he  was  recommended  by  Thorer  & 
Hollender.  That’s  only  an  assumption,  I  wouldn’t  know. 

Q.  In  addition  to  being  accountant  for  the  two  com¬ 
panies  he  was  also  the  auditor  for  the  two  companies,  was 
he  not?  A.  Yes.  He  was  a  certified  public  accountant — 
is  a  certified  public  accountant  and  so  is  his  brother. 

Q.  Did  you  have  an  independent  auditor  in  addition  to 
having  Mr.  Percus  as  an  accountant?  A.  Well,  no;  it 
wasn’t  necessary  to  have  an  independent  auditor  above  a 
C.  P.  A.  I  wouldn’t  think  that  was  necessary. 

•  •#•••*#•• 

1304  Q.  Mr.  Vort,  do  you  recall  when  you  were  first 
elected  a  director  of  Herman  Basch  &  Company,  in 

1937,  having  discussions  with  any  of  the  stockholders,  or 
other  directors,  as  to  •why  you  were  being  put  on  the 
board? 

Mr.  Berger:  May  we  break  up  the  question? 

The  Court:  I  will  overrule  the  objection. 

A.  Why  I  was  elected? 

By  Mr.  Wieferich: 

Q.  Yes.  Did  you  discuss  with  any  of  the  other  directors 
or  stockholders  why  you  were  being  put  on  the  board?  A. 
I  should  imagine  that  it  had  something  to  do — 

The  Court:  The  question  is  did  you  discuss  it  with 
them? 

The  Witness:  I  don’t  recall  that,  not  right  now  anyway. 

1305  By  Mr.  Wieferich: 

Q.  Do  you  know  who  made  the  decision  to  put  you  on 
the  board?  Were  you  informed  of  that?  Do  you  recall 
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whether  about  that  time  you  had  appeared  before  a  member 
of  the  Boycott  Committee,  Mr.  Fish,  in  connection  with  the 
German  ownership  of  Herman  Basch  &  Company?  A.  I 
never  appeared  before  Mr.  Fish  in  1937.  I  spoke  to  him 
once  on  the  phone  in  1942,  but  I  never  appeared  in  relation 
to  the  Boycott  Committee  in  1937,  no.  I  never  appeared 
before  a  Boycott  Committee  as  such. 

Q.  Did  you  ever  talk  to  a  Mr.  Fish  in  connection  with  ac¬ 
tion  taken  by  the  Boycott  Committee  against  other  com¬ 
panies  and  prospective  action  to  be  taken  against  Herman 
Basch  &  Company  in  1937?  A.  The  only  time  I  recall 
speaking  to  Fish  is  when  he  called  me  up  after  we  were 
blocked  in  1942,  sometime  in  May,  when  he  called  me  up 
prior  to  the  unblocking  order,  and  he  asked  me  about  it, 
and  at  that  time  I  said,  “Just  wait  until  the  Government 
finishes  its  investigation;  just  don’t  get  out  on  a  limb;  you 
will  find  out  that  everything  is  all  right.” 

That  is  the  only  time  I  recall,  and  then  that  was  on  the 
telephone,  he  called  me  up. 

Q.  Let  me  refresh  your  recollection,  Mr.  Yort,  from 
Plaintiff’s  Exhibit  No.  DJAY32,  a  letter  under  date  of 
March  3,  1937,  addressed  to  Dr.  Paul  Hollender  of 
1306  Leipzig,  Germany,  from  Mr.  George  Ward.  On  the 
fifth  page  that  letter  reads  as  follows: 

“There  is  some  evidence  that  a  boycott  is  being  revived. 
For  quite  some  time  this  has  seemed  to  be  more  or  less 
dormant.  There  is,  however,  a  Boycott  Committee  in  the 
fur  trade  and  T  understand  all  the  Jewish  dealers  have 
signed  an  agreement  that  they  will  not  buy  from  Germans. 
Recently  three  cases  were  presented  before  the  Committee. 
Each  of  these  three  men  were  fined  $5,000,  which  fines  they 
paid,  and  two  of  them  also  agreed  that  they  would  reship 
the  German  purchased  goods  to  another  country.  The 
third  case  was  Mr.  Sohel.  At  the  meeting  he  paid  his  fine 
and  made  a  plea  that  if  he  had  to  ship  these  goods  some¬ 
where  else  and  take  a  loss  it  would  probably  put  him  in 
bankruptcy.  Some  of  his  friends  appealed  for  him.  Fish, 
however,  who  is  at  the  head  of  the  Boycott  Committee, 
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made  the  statement  that  he  thought  Mr.  Sobel  should  be 
treated  the  same  way.  After  the  meeting  was  over  some 
of  Sobol's  friends  went  to  Mr.  Fish  and  told  him  he  thought 
he  had  a  lot  of  nerve  to  be  so  hard  on  Sobel  because  Fish 
was  always  trading  with  the  Nazis,  whereupon  Fish  be¬ 
came  indignant  and  wanted  to  know  what  they 
1307  meant.  They  said  he  had  skins  dyed  by  H.  B.  &  Co. 

and  H.  B.  &  Co.  was  owned  by  Germans.  He  replied, 
you  are  wrong  as  H.  B.  &  Co.  is  owned  by  the  Basch  Estate. 
Later  Fish  went  to  Paul  and  Paul  told  him  he  was  quite 
right  and  it  was  owned  by  the  Basch  Estate,  and  that  he 
could  show  him  that  such  was  the  case,  and  while  there 
was  some  arrangement  whereby  Basch  might  eventually 
lose  control  some  few  years  away,  business  at  the  present 
time  was  being  carried  on  by  the  Basch  Estate  in  exactly 
the  same  way  as  when  Herman  Basch  \vas  alive.  Fish  told 
Paul  he  believed  him.” 

Do  you  recall  any  of  that  at  all?  A.  No,  I  don’t.  I 
never  spoke  to  Mr.  Fish  about  it.  Mr.  Ward  wrote  that 
to  whom? 

Q.  Do  you  recall  telling  Mr.  Ward  the  incident  that  I 
have  read  to  you  there?  A.  I  spoke  to  Mr.  Ward  about 
several  cases  of  furriers  inquiry,  but  I  don’t  recall  Fish 
ever  talking  to  me  about  it ;  I  just  don ’t  recall  that. 

Q.  Well,  now,  Mr.  Vort,  in  the  course  of  your  daily  duties 
in  1937  I  think  you  said  you  were  a  salesman  as  well?  A. 
No,  T  was  in  charge  of  the  sales.  I  saw  the  trade  too. 

Q.  How  many  members  of  the  trade  would  you 
130S  estimate  you  spoke  to  per  day,  per  week,  or  per  year, 
in  the  course  of  your  duties?  A.  Oh,  that’s  so  hard 
to  determine  what  T  did  in  1938. 

I  know  that  it  all  devolved  upon  myself ;  I  was  in  charge. 

If  the  salesmen  spoke  to  them  at  any  time  and  came  back 
and  talked  to  me,  if  I  talked  with  them  on  the  phone  or  ad¬ 
vised  with  them,  or  they  would  come  up  to  my  office,  that 
would  be  hard  for  me  to  tell  you  today. 

Q.  Did  you  deal  generally  with  the  trade  yourself?  A. 
Not  always.  I  couldn’t  see  all  the  trade. 
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Q.  I  say  did  you  deal  generally  with  them  ?  Most  of  your 
customers,  in  the  course  of  the  year  did  you  talk  to  them 
at  some  time  or  other?  A.  Some  time  or  other — not  all  of 
them,  no,  just  the  big  customers. 

Q.  Did  you  tell  any  of  them  after  1937  that  the  Germans 
owned  Herman  Basch  &  Company?  A.  After  1937?  I 
couldn’t  say  one  way  or  the  other  now”. 

Q.  How  about  in  1938?  A.  I  don’t  recall;  that  is  going 
back  quite  a  number  of  years. 

Q.  Was  there  anyone  in  the  trade  that  you  can  recall 
now  whom  you  informed  of  the  ownership  of  Her- 

1309  man  Basch  &  Company  in  those  years?  A.  The  own¬ 
ership  of  Herman  Basch?  I  don’t  recall  it  right 

now.  I  don’t  recall  who  or  when. 

Q.  Did  any  members  of  the  trade  ever  ask  you?  Do  you 
recall  that  ?  A.  I  imagine  some  of  them  might  have,  yes. 

Q.  Do  you  recall  what  your  reply  was?  A.  Well,  it  had 
some  bearing  on  the  ownership  of  the  company,  most  likely. 

Q.  Well,  just  what  did  you  tell  them  about  the  owner¬ 
ship  of  the  company?  A.  I  must  have  told  them  some¬ 
thing  which  was  applicable  to  the  statements  made,  that  the 
Basch  Estate  was  getting  the  benefit  of  the  business,  and 
that  I  may  have  told  them,  as  you  stated  in  your  letter,  it 
mav  be  true  that  I  mav  have  said  that  eventuallv  the  Thorer 
people  will  own  it,  and  that  was  qualified  by  the  fact  that 
they  didn’t  own  the  stock;  the  stock  was  really  held  in 
escrow’  and  the  stock  was  not  delivered  to  them  and  would 
not  have  been  delivered  to  them  until  December,  1942,  so 
that  that  conditional  sale  existed,  and  they  hadn’t  yet  had 
the  stock  in  their  possession;  the  possession  of  the  stock 
was  in  escrow,  and  it  was  a  truthful  statement.  I  did  admit 
that  some  day  they  may  owm  it. 

Q.  How  about  the  dividend  question?  Did  you  inform 
anyone  in  the  trade  whether  money  wras  going  to 

1310  Thorer  &  Company?  A.  No,  T  didn’t  think  that 
was  something  I  had  to  discuss  with  the  trade. 
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Q.  Did  they  ever  ask  you?  A.  I  don’t  recall  that,  ex¬ 
cepting  the  Boycott  Committee,  they  did  ask  that  question, 
but  not  the  trade. 

The  trade  seemed  to  stress  the  fact:  Do  you  run  the 
thing?  Yes. 

Then  the  question:  Whose  is  it?  Well,  it  is  run  for  the 
benefit  of  the  estate.  Someday,  yes,  it  will  go  to  the  Ger¬ 
mans,  if  the  contracts  are  kept  until  1942. 

That  is  possible  that  I  said  it  because  those  were  the 
facts. 

Mr.  Wieferich :  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  for  Identification  No.  28  a  letter  dated  July  26, 
1938,  on  the  letterhead  of  Thorer  &  Company,  Leipzig, 
bearing  the  signature  of  Mr.  Schoenburg,  addressed  to  Mr. 
Paul  Vortrefflich. 

Let  the  record  show  this  was  identified  in  the  deposition 
of  Mr.  Ward  as  DJ-W86. 

(Thereupon  a  letter  dated  July  26,  1938,  addressed  to 
Paul  Vortrefflich  from  Schoenburg  was  marked  by  the 
Clerk  of  the  Court  “ Defendants’  Exhibit  No.  28  for  Identi¬ 
fication.”) 

By  Mr.  Wieferich: 

Q.  Mr.  Vort,  will  you  examine  Defendant’s  Ex- 
1311  hibit  No.  28  for  Identification  and  tell  me  if  you  re¬ 
ceived  that  letter?  A.  Yes,  I  received  this  letter. 

Mr.  Wieferich:  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  for  Identification  No.  28-A  a  permit  dated  July  22, 
1938,  Leipzig,  the  permit  bearing  number  2180  in  the  upper 
left-hand  corner,  previously  identified  in  the  deposition  of 
Mr.  Ward  in  this  proceeding  as  DJ-W85. 

(Thereupon  permit  dated  July  22, 1938,  Leipzig,  No.  2180 
(previously  identified  as  DJ-W85)  was  marked  by  the 
Clerk  of  the  Court  “Defendant’s  Exhibit  No.  28-A  for 
Identification.”) 
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By  Mr.  Wiefericli: 

Q.  Mr.  Vort,  will  you  examine  that  permit  and  tell  me 
if  that  is  the  permit  referred  to  in  the  second  paragraph  of 
Defendant’s  Exhibit  No.  2S,  the  letter  to  yourself  of  July 
26?  A.  This  is  the  permit  that  I  didn’t  get.  This  is  a  per¬ 
mit  that  Mr.  Percus  got  in  his  letter.  That  is  the  one  he 
•rave  me  recently  because  we  referred  to  that  in  a  letter  he 
sent  me,  but  he  has  not  given  to  me,  and  this  I  have  seen 
recently.  Mr.  Percus  had  this  in  a  sort  of  eggshell  paper, 
a  copy  of  it. 

Q.  You  say  it  is  the  permit  referred  to  in  the  let- 
1312  ter  to  yourself?  A.  Wait  a  minute — no,  it  may  be 
another  one — no,  no,  this  is  the  one.  It  didn’t  come 
to  me.  He  didn’t  send  me  a  copy. 

He  wrote  in  the  other  letter,  “I  am  sending  it  to  Mr. 
Percus  confidentially,”  and  I  called  him  up  at  the  time  and 
asked  him  what  he  means,  what  is  confidential  about  it, 
what  is  this  mystery,  and  Mr.  Percus  said,  “Well,  there  was 
a  payment  he  didn’t  have  to  make,  which  might  be  made 
out  of  surplus,  and  evidently  that  is  the  mystery  about  the 
letter,  he  doesn’t  have  to  send  the  whole  dividend  over.” 

That  is  the  one  I  spoke  about  this  morning  when  we  dis¬ 
cussed  the  payments  through  the  ledger  of  the  loan  ac¬ 
counts  which  we  had  to  return,  and  this  letter  gives  in¬ 
structions  to  the  accountants  as  to  how  to  pay  the  Thorer 
&  Company  money  that  was  due  them,  that  Thorer  &  Com¬ 
pany  loaned  Basch  back  again  after  Althor  got  a  dividend, 
Althor  loaned  it  back,  and  I  explained  this  morning  how 
those  payments  were  made.  These  are  the  instructions  to 
the  accountant  as  what  to  to  with  that  money,  and  those 
instructions  were  followed — so  much  for  taxes ;  so  much  to 
be  put  back  to  surplus ;  so  much  to  be  sent  over  as  a  part 
amount  of  $5,000  which  was  to  be  paid  to  them;  “there 
has  to  be  paid  out  of  the  above  amount  personal  taxes  to 
the  amount  of  $33,216.76  for  estate  tax  Arndt  Thorer — ” 
that  was  in  this  country — and  “of  about  $12,000  to  be 
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paid  for  the  income  tax  of  Paul  Hollender”  in  this 
country. 

1313  That  verifies  what  I  said  this  morning  as  to  how 
this  money  was  repaid  through  their  instructions. 

1314  Q.  Do  you  recall  that  earlier  today  you  were  tes¬ 
tifying  as  to  a  practice  of  declaring  dividends  at  the 

1315  end  of  the  year  from  Herman  Basch  &  Company  to 
Althor  and  then  re-lending  those  dividends  to  Her¬ 
man  Basch  &  Company?  A.  Not  always,  but  I  think  in 
some  cases  it  was,  yes. 

Q.  Do  you  recall  whether  that  was  done  in  1936  and  1937 
and  1938?  A.  Well,  now,  we  looked  at  the  books  this 
morning  and  we  verified  that  the  1937  dividend  was  re¬ 
loaned;  we  verified  the  fact  that  1938  was  re-loaned.  Now, 
1936,  I  am  not  sure  of,  but  there  was  a  loan  of  $64,000. 
Whether  that  was  dividend  money  or  some  other  money  I 
wouldn’t  know. 

Q.  Were  you  in  on  any  discussion  which  led  up  to  that 
practice  being  adopted?  A.  No.  I  had  nothing  to  do  with 
Althor  or  Thorer  &  Company.  It  was  their  decision  to  loan 
the  money  to  Basch.  I  had  nothing  to  do  with  them.  I  had 
to  accept  it.  They  said,  “Here,  employee,  put  this  money 
back  into  the  business,”  and  I  had  to  do  it. 

Q.  On  the  1936  dividend,  which  you  have  just  referred 
to,  let  me  refresh  your  recollection  with  a  letter  from  Mr. 
Percus  to  Herman  Basch  &  Company  of  December  16,  1936, 
previously  identified  in  this  hearing  in  the  deposition  of 
Mr.  Percus  as  DJ-P5. 

Have  you  submitted  that  as  a  plaintiffs’  exhibit? 

Mr.  Berger:  No. 

Mr.  Wieferich :  I  will  ask  to  have  marked  as  De- 

1316  fendant’s  Exhibit  No.  29  for  Identification  a  letter 
from  Percus  to  Herman  Basch  &  Company  dated  De¬ 
cember  16,  1936,  previously  identified  as  DJ-P5. 
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(Thereupon  a  letter  dated  December  16,  1936,  from 
Philip  M.  Percus  to  Herman  Basch  &  Company  (previously 
identified  as  DJ-P5)  was  marked  by  the  Clerk  of  the  Court 
“Defendant’s  Exhibit  No.  29  for  Identification.”) 

By  Mr.  Wieferich: 

Q.  I  ask  you,  Mr.  Yort,  to  examine  Defendant’s  Exhibit 
for  Identification  No.  29  and  refresh  your  recollection  as  to 
what  was  done  with  the  1936  dividend  from  Herman  Basch 
&  Company.  A.  I  don’t  recall  it,  but  it  was  addressed  to 
me,  and  I  imagine  it  was  sent  to  me.  The  figures  12S9  sound 
familiar  but  not  the  66  or  the  62,  but  it  was  sent  to  me 
evidentlv,  I  don’t  recall  it,  but  what  do  vou  want  to  know 
about  it? 

Q.  Does  that  refresh  your  recollection  that  the  1936,  1937 
and  1938  dividends  were  all  in  large  part  returned  to  Her¬ 
man  Basch  &  Company  as  loans  from  the  dividend  re¬ 
cipient?  A.  The  dividends,  as  I  recall,  in  1936  were  about 
$150,000.  There  is  only  $128,900  returned,  and  this  di¬ 
vides  up  the  amount,  one  to  be  called  loan  account  and  one 
to  be  put  back  in  reserve  to  pay  off  an  indebtedness  that 
they  owed  the  old  Herman  Basch  Company,  or  Basch  Hold¬ 
ing  Company  now,  for  some  indebtedness.  They 

1317  owed  it  some  money  and  that  is  how  they  disposed 
of  that  dividend,  to  pay  off  those  obligations. 

Q.  My  question  was  directed  to  the  practice.  Do  you  re¬ 
call  whether  the  three  years’  dividends  were  in  large  part 
returned  from  the  dividend  recipients  to  Herman  Basch  & 
Company?  A.  When  you  say  “returned,”  they  were 
loaned — I  mean,  put  it  that  way — I  would  say,  yes,  they 
were  loaned  to  the  company  and  then  eventually  repaid. 
*•#••••••• 

Q.  Whose  instructions  did  you  follow  in  paying  out  those 
loans?  A.  Instructions  in  paying  out  the  loans, 

1318  after  they  loaned  it  to  us? 

Well,  letters  from  Mr.  Schoenburg,  or  instructions 
from  Mr.  Ward  or  Mr.  Mahler.  They  were  the  ones  that 
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represented  tliem,  most  likely.  They  told  me  who  to  pay 
and  what  to  pay.  It  wasn’t  my  money;  it  was  theirs. 

Q.  Were  any  payments  made  directly  from  Herman 
Bascli  &  Company  to  the  German  owners?  A.  Well,  I  seem 
to  think  there  was  a  January,  1937,  payment  for  which 
we  only  looked  up  the  journal,  but  that  shows  a  cash  book 
entry.  If  you  look  at  that  February  entry  of  ’36,  in  the 
ledger  of  1936,  we  could  trace  that  through  the  check  book 
and  you  can  find  out  whether  a  check  was  made  directly  to 
them  or  not. 

Q.  With  the  exception  of  that,  what  is  your  recollection 
at  the  present  as  to  how  you  paid  out  all  these  loans  for 
the  Germans?  A.  I  think  I  should  explain  to  you,  as  I  did 
before,  that  up  until  the  end  of  1936  there  were  no  divi¬ 
dends  and  there  were  no  payments ;  then  the  boycott  situa¬ 
tion — evidently  right  after  that  first  payment  in  1937 — 
arose  and  I  didn’t  want  to  send  any  money  over  there ;  then 
I  was  directed  to  send  it  to  Thorer  &  Company  -where  they 
told  me — 

Mr.  Berger:  You  mean  Thorer  &  Hollender? 

The  Witness :  Thorer  &  Hollender. 

Bv  Mr.  Wieferich: 

1319  Q.  Will  you  examine  the  permit  which  has  been 

marked  Defendant’s  Exhibit  28-A  for  Identification, 

and  with  particular  reference  to  the  amount  which  was  paid 

to  surplus,  which  you  referred  to  before,  will  you  explain 

to  me  whether  or  not  you  followed  the  terms  of  this  permit? 

A.  I  couldn’t  tell  vou  -whether  we  followed  the  terms  of 

* 

this  permit.  I  think  the  accountant  did;  whether  he  fol¬ 
lowed  the  terms  religiously  or  whether  he  did  follow  them 
partially,  I  wouldn’t  know. 

I  wasn’t  instructed  to  make  these  entries  into  the  books, 
nor  did  I  at  any  time  make  any  entries  in  the  books. 

Q.  Weren’t  you  the  treasurer  of  the  company?  A.  Yes, 
in  1938. 
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Q.  Did  you  have  occasion  to  examine  the  books  ?  A.  He 
was  employed  by  the  company  and  the  company  consisted 
of  these  Germans  over  there,  and  he  had  to  follow  their  in¬ 
structions  and  made  entries  in  accordance  with  their  in¬ 
structions — not  my  instructions. 

Q.  Didn’t  you  tell  me  you  sent  a  weekly  summary  of  the 
books,  yourself,  to  Germany!  A.  Not  a  summary  of  the 
books — that  would  be  impossible  to  send  them  a  summary 
of  their  ledger  and  books  of  entry.  I  sent  them  a  summary 
of  the  sales,  the  orders  received,  the  damages  and  claims,  if 
any ;  the  cash  balance ;  the  cash  receipts  and  the  cash 

1320  payments.  That  is  the  current  position  of  the  com¬ 
pany,  which  we  know  that  today,  every  week,  but  I 

didn’t  write  them  about  entries  in  the  ledger.  Nobody 
would  expect  that.  They  would  get  a  report  for  that. 

Q.  Did  you  participate  in  the  preparation  of  whatever 
financial  reports  were  sent  to  Germany  during  this  period? 
A.  No. 

Q.  Balance  sheets?  A.  I  never  made  a  balance  sheet  in 
my  life,  aside  from  studying  them  in  school. 

Q.  Did  you  see  the  balance  sheets  that  went  to  Germany? 
A.  I  don ’t  know  which  one  you  are  referring  to. 

Q.  If  there  were  different  ones,  suppose  you  describe 
them.  A.  I  don’t  know  which  ones. 

Q.  The  ones  I  want  to  know  about  are  the  ones  that  were 
sent  to  the  German  owners  of  the  company.  Did  you  see 
those?  A.  I  don’t  know  whether  I  saw  those,  but  I  saw 
those  that  were  sent  to  me  as  running  the  business.  I 
wanted  to  know  how  the  business  stood. 

Q.  Do  you  know  if  different  ones  were  sent  to  the  Ger¬ 
man  owners  than  the  ones  you  saw?  A.  No,  I  do  not.  All 
I  am  telling  you  is  what  I  saw.  What  he  sent  I  don’t  know’ 
anything  about. 

Q.  This  morning  w*e  were  discussing  $80,000  that 

1321  was  sent  over  from  here  by  the  German  owners  to 
your  company,  Herman  Basch  &  Company,  to  be  con- 
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cealed  from  the  German  Government.  Do  you  recall  that? 
A.  Well,  I  tell  you  that — 

The  Court:  The  question  is,  do  you  recall  that? 

The  Witness :  What  I  mean  is — 

The  Court :  Read  the  question,  please. 

The  Reporter  (reading) : 

“Q.  This  morning  we  were  discussing  $80,000  that  was 
sent  over  from  here  by  the  German  owners  to  your  com¬ 
pany,  Herman  Basch  &  Company,  to  be  concealed  from  the 
German  Government.  Do  vou  recall  that?” 

The  Witness:  No,  I  don’t.  I  do  recall,  however,  some 
money  that.  Thorer  &  Hollender  told  us  came  from  Chapal 
Frcres,  in  France,  that  the  Germans  didn’t  want  the  Ger¬ 
man  Government  to  know  they  had  in  France ;  yes,  that  was 
loaned  to  us. 

By  Mr.  Wieferich: 

Q.  Was  that  the  $80,000  I  referred  to?  A.  Yes,  that  is 
the  $80,000  you  referred  to. 

Q.  Was  that  shown  on  the  financial  report  that  went  to 
Germany?  A.  You  mean  the  liabilities? 

Q.  Well,  my  question  is  general.  Was  it  shown  at 
1322  all  in  the  financial  report  that  went  to  Germany?  A. 

I  never  noticed  it,  unless  it  was  put  in  general  ac¬ 
counts  payable,  or  loans  payable,  I  don’t  know.  The  state¬ 
ment  would  show  that  very  readily. 

Q.  Wasn’t  that  in  fact  the  reason  why  you  have  two  ac¬ 
counts  in  your  book,  one,  Thorer  &  Company  and  one  just 
loans  payable  that  we  were  referring  to  this  morning?  A. 
It  is  a  matter  of  practice,  it  is  a  matter  of  bookkeeping  to 
keep  each  big  loan  separate,  but  whether  it  was  done  for 
one  reason  or  another,  for  some  sinister  reason,  I  have  no 
knowledge  of  that,  if  you  are  trying  to  imply — 

Q.  All  I  want  to  know  is  the  nature  of  the  reports  which 
were  sent  to  Germany,  whether  they  reflected  that  con¬ 
cealed  fund. 
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Q.  Did  you  have  occasion  to  examine  the  books  ?  A.  He 
was  employed  by  the  company  and  the  company  consisted 
of  these  Germans  over  there,  and  he  had  to  follow  their  in¬ 
structions  and  made  entries  in  accordance  with  their  in¬ 
structions — not  my  instructions. 

Q.  Didn’t  you  tell  me  you  sent  a  weekly  summary  of  the 
books,  yourself,  to  Germany?  A.  Not  a  summary  of  the 
books — that  would  be  impossible  to  send  them  a  summary 
of  their  ledger  and  books  of  entry.  I  sent  them  a  summary 
of  the  sales,  the  orders  received,  the  damages  and  claims,  if 
any;  the  cash  balance;  the  cash  receipts  and  the  cash 

1320  payments.  That  is  the  current  position  of  the  com¬ 
pany,  which  we  know  that  today,  every  week,  but  I 

didn’t  write  them  about  entries  in  the  ledger.  Nobody 
would  expect  that.  They  would  get  a  report  for  that. 

Q.  Did  you  participate  in  the  preparation  of  whatever 
financial  reports  were  sent  to  Germany  during  this  period? 
A.  No. 

Q.  Balance  sheets?  A.  I  never  made  a  balance  sheet  in 
my  life,  aside  from  studying  them  in  school. 

Q.  Did  you  see  the  balance  sheets  that  went  to  Germany? 
A.  I  don’t  know  which  one  you  are  referring  to. 

Q.  If  there  were  different  ones,  suppose  you  describe 
them.  A.  I  don’t  know  which  ones. 

Q.  The  ones  I  want  to  know  about  are  the  ones  that  were 
sent  to  the  German  owners  of  the  company.  Did  you  see 
those?  A.  I  don’t  know  whether  I  saw  those,  but  I  saw 
those  that  were  sent  to  me  as  running  the  business.  I 
wanted  to  know  how  the  business  stood. 

Q.  Do  you  know  if  different  ones  were  sent  to  the  Ger¬ 
man  owners  than  the  ones  you  saw?  A.  No,  I  do  not.  All 
I  am  telling  you  is  what  I  saw.  What  he  sent  I  don ’t  know 
anvthing  about. 

Q.  This  morning  we  were  discussing  $80,000  that 

1321  was  sent  over  from  here  by  the  German  owners  to 
your  company,  Herman  Basch  &  Company,  to  be  con- 
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cealed  from  the  German  Government.  Do  you  recall  that? 
A.  Well,  I  tell  you  that — 

The  Court:  The  question  is,  do  you  recall  that? 

The  Witness :  What  I  mean  is — 

The  Court :  Read  the  question,  please. 

The  Reporter  ( reading) : 

“Q.  This  morning  we  were  discussing  $80,000  that  was 
sent  over  from  here  by  the  German  owners  to  your  com¬ 
pany,  Herman  Basch  &  Company,  to  be  concealed  from  the 
German  Government.  Do  you  recall  that?” 

The  Witness:  No,  I  don’t.  I  do  recall,  however,  some 
money  that  Thorer  &  Hollender  told  us  came  from  Chapal 
Freres,  in  France,  that  the  Germans  didn’t  want  the  Ger¬ 
man  Government  to  know  they  had  in  France ;  yes,  that  was 
loaned  to  us. 

By  Mr.  Wieferich: 

Q.  Was  that  the  $80,000  I  referred  to?  A.  Yes,  that  is 
the  $80,000  you  referred  to. 

Q.  Was  that  shown  on  the  financial  report  that  went  to 
Germany?  A.  You  mean  the  liabilities? 

Q.  Well,  my  question  is  general.  Was  it  shown  at 
1322  all  in  the  financial  report  that  went  to  Germany?  A. 

I  never  noticed  it,  unless  it  was  put  in  general  ac¬ 
counts  payable,  or  loans  payable,  I  don’t  know.  The  state¬ 
ment  would  show  that  very  readily. 

Q.  Wasn’t  that  in  fact  the  reason  why  you  have  two  ac¬ 
counts  in  your  book,  one,  Thorer  &  Company  and  one  just 
loans  payable  that  we  were  referring  to  this  morning?  A. 
It  is  a  matter  of  practice,  it  is  a  matter  of  bookkeeping  to 
keep  each  big  loan  separate,  but  whether  it  was  done  for 
one  reason  or  another,  for  some  sinister  reason,  I  have  no 
knowledge  of  that,  if  you  are  trying  to  imply — 

Q.  All  I  want  to  knowT  is  the  nature  of  the  reports  which 
were  sent  to  Germany,  whether  they  reflected  that  con¬ 
cealed  fund. 
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Mr.  Berger:  I  object.  The  witness  has  testified  he 
doesn’t  know. 

The  Court :  This  is  cross-examination ;  I  overrule  the  ob¬ 
jection.  Proceed. 

The  Witness:  No,  the  question  was — 

Mr.  Wieferich:  Will  you  read  the  question,  please? 

The  Reporter  (reading) : 

“Q.  All  I  want  to  know  is  the  nature  of  the  reports  which 
were  sent  to  Germany,  whether  they  reflected  that  con¬ 
cealed  fund.” 

The  Witness:  That  you  would  have  to  ask  Mr.  Percus, 
the  accountant,  and  get  his  impression. 

1323  My  statements  didn’t  have  anything  like  that.  My 
statements  are  in  evidence.  You  have  all  my  state¬ 
ments;  you  have  taken  them.  You  can  very  readily  check 
that  up. 

By  Mr.  Wieferich : 

Q.  Well,  now  this  surplus  fund  which  is  mentioned  here, 
the  $17,000,  why  did  you  say  Mr.  Percus  called  that  to  your 
attention  specifically?  A.  In  this  permit  he  told  me  about 
the  dividends  and  said  that  there  was  $17,000  to  be  added 
back  to  surplus — this  was  that  telephone  conversation — 
said  it  seemed  they  don’t  have  to  send  as  much  money  over 
there  as  the  dividends  called  for  and  we  will  send  less.  In 
fact  he  was  happy  about  the  situation  because  out  of  the 
eighty  some  odd  thousand  dollars  only  thirty — 

The  Court:  Will  you  read  the  question,  please?  Make 
an  answer  to  the  question,  Mr.  Yort. 

The  Reporter  (reading) : 

“Q.  Well,  now,  this  surplus  fund  which  is  mentioned 
here,  the  $17,000,  why  did  you  say  Mr.  Percus  called  that 
to  your  attention  specifically?” 

The  Witness:  My  answer  was  that  we  had  that  much 
less  to  send  over  indirectly  to  the  Thorer  &  Company 
against  the  dividend. 
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By  Mr.  Wieferich: 

Q.  At  this  time,  in  1938,  did  Herman  Basch  &  Corn- 

1324  pany  have  a  wholly  owned  subsidiary  called  North 
Bergen  Realty  Company?  A.  In  1938,  yes. 

Q.  And  from  what  did  North  Bergen  Realty  Company 
derive  its  income?  A.  From  rents  of  Herman  Basch  & 
Company. 

Q.  Did  it  have  any  other  source  of  income?  A.  No. 

Q.  Do  you  recall  any  discussions  with  other  directors 
of  Herman  Basch  &  Company  as  to  how  North  Bergen 
Realty  Company  should  be  carried  on  the  financial  records 
of  Herman  Basch  &  Company?  A.  No.  I  never  spoke  to 
them. 

Q.  Do  you  recall  how  it  was  carried,  as  a  matter  of  prac¬ 
tice?  A.  How  North  Bergen  was  carried  on  the  books  of 
Herman  Basch  &  Company? 

Q.  Yes.  A.  I  think  originally  it  was  carried  on  the  basis 
of  $2,000,  and  then  it  was  increased  by  $35,000 — I  remember 
that — it  went  up  to  $37,000 ;  that  is  the  capitalization  of  that 
company  on  the  books  of  Basch  &  Company  as  it  is  actually 
in  the  ownership  of  the  real  estate  company. 

Q.  Do  you  know  whether  or  not  the  assets  of  North 
Bergen  Realty  Company  were  ever  listed  in  any 

1325  financial  report  that  went  back  to  Germany?  A.  I 
want  to  say  very  clearly  that  I  don’t  know  what — I 

never  sent  financial  statements  to  Germany. 

Q.  And  you  never  saw  one  that  went  to  Germany?  A.  I 
never  saw  it  mailed  to  it,  and  I  never  sent  one  to  Germany; 
it  wasn’t  my  duty;  that  wasn’t  within  my  scope  to  send 
statements.  I  wasn’t  the  accountant. 

Q.  "Were  consolidated  balance  sheets  ever  drawn  up  for 
you  consolidating  the  assets  of  Herman  Basch  &  Company 
and  North  Bergen  Realty  Company?  A.  There  was  one 
here,  and  I  think  it  was  1944  or  maybe  it  was  1943. 

Q.  I  am  speaking  of  1938,  and  1939.  A.  No,  not  at  that 
time.  No,  the  law  allowed  us  in  1943  or  1944  to  consolidate 
them  and  thereby  save  a  couple  of  percentage,  or  whatever 
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it  is  that  the  accountant  spoke  about  at  the  time,  but  I  never 
saw  a  consolidated  statement  prior  to  that. 

Q.  Was  there  any  particular  reason  why  North  Bergen 
Realty  Company  was  not  consolidated  so  far  as  your  finan¬ 
cial  reports  were  concerned,  with  Herman  Basch  &  Com¬ 
pany?  A.  Any  reason  why?  Well,  I  believe  it  had  some¬ 
thing  to  do  with  taxes. 

Q.  With  what?  A.  It  had  something  to  do  with 

1326  the  beneficial — the  company  would  be  benefitted  by 
the  saving  of  taxes  by  keeping  the  two  companies 

separated. 

Q.  Well,  what  I  am  thinking  of,  Mr.  Vort,  is  this :  Do  you 
recall  any  conversations  with  Mr.  Percus  as  to  whether  or 
not  the  assets  of  North  Bergen  Realty  Company  should  be 
reflected  in  the  balance  sheets  of  Herman  Basch  &  Com¬ 
pany,  or  whether  they  should  be  omitted?  A.  No,  I  don’t 
recall  any  of  that. 

Q.  Do  you  know  approximately  what  the  net  worth  of 
North  Bergen  Realty  Company  is  right  now?  A.  Right 
now?  Gosh,  I  wouldn’t  know. 

Q.  Just  to  the  nearest  $50,000.  A.  If  you  are  talking 
about  1933, 1  might  be  able  to,  or  1939 — put  it  that  way,  in 
1939  I  think  it  was  a  net  worth  there  of  about  $S9,000  all 
told,  but  they  weren’t  liquid. 

Q.  Of  North  Bergen  Realty  Company?  A.  North  Ber¬ 
gen  Realty  Company  had  more  liabilities  than  they  had  as¬ 
sets  in  current  position,  I  am  talking  about. 

Q.  I  am  asking  for  the  net  worth.  A.  The  net  worth  was 
eighty  some  odd  thousand  dollars;  I  would  say  about 
eighty-eight  or  eighty-nine  thousand  dollars. 

Q.  And  what  about  now?  Would  you  say  it  had  doubled 
or  trebled?  A.  Oh,  I  would  estimate  about  $350,000  or 
$400,000. 

1327  Q.  How  much?  A.  $350,000  or  $400,000, 1  imagine, 
if  vou  consider  all  the  machinery,  fixtures  and  build- 

ing,  and  all  that  at  full  value.  That  is  just  an  estimate, 
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now.  I  just  can’t  get  in  my  mind,  I  haven’t  seen  a  state¬ 
ment. 

Q.  Do  you  recall  in  1938  when  the  net  worth  was  about 
$S5,000?  A.  I  would  say  in  1939  it  was  $85,000.  In  1938 
I  think  it  was  much  less. 

Q.  Do  you  recall  what  the  balance  sheet  of  Herman  Basch 
&  Company  carried  it  then?  A.  Well,  I  wouldn’t  know;  I 
imagine  it  was  $37,000. 

Q.  Let  me  ask  you  to  examine  the  exhibit  which  was 
marked  in  the  deposition  of  Mr.  Percus  as  DJ-P45,  being 
a  balance  sheet  of  December  31,  1938,  of  Herman  Basch  & 
Company,  and  point  out  to  me  what  the  value  of  the  North 
Bergen  Realty  Company  was  assigned  in  that  balance 
sheet?  A.  Yes,  that  was  the  original  cost,  $2,000. 

Mr.  Wieferich:  I  am  sorry,  Your  Honor;  let  me  mark 
that  for  identification. 

The  Witness:  Original  cost  $2,000. 

Mr.  Wieferich :  I  will  ask  to  have  that  marked  as  Defen¬ 
dant ’s  Exhibit  No.  30  for  Identification. 

Mr.  Krash:  That  is  in  evidence  as  Plaintiff’s  Exhibit 
No.  45. 

1328  Mr.  Wieferich:  Oh,  it  is  already  in.  Well,  we 
won’t  have  to  mark  it,  then;  it  is  marked  as  Plain¬ 
tiff’s  Exhibit  No.  44-A. 

The  Witness :  The  answmr  was,  I  saw  a  figure  of  $2,000 
cost  marked  “Original  cost,  $2,000.” 

By  Mr.  Wieferich: 

Q.  As  a  matter  of  fact,  that  is  what  you  carried  North 
Bergen  Realty  for  that  period,  wasn’t  it?  A.  I  think  that 
is  the  usual  custom  to  put  the  cost  down. 

The  Court:  That  is  not  answering  the  question. 

The  Witness:  Yes,  $2,000.  This  was  Mr.  Percus’  state¬ 
ment  and  it  is  correct ;  it  is  $2,000. 

By  Mr.  Wieferich : 

Q.  Was  there  any  other  place  on  that  balance  sheet  which 
would  reflect  the  net  worth  of  North  Bergen  Realty  Com- 
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pany,  other  than  that  $2,000  figure?  A.  No.  There  is  a 
separate  statement  from  that,  for  the  North  Bergen  Realty 
Company  as  to  its  assets.  There  is  nothing  here  about 
North  Bergen  Realty  Company.  It  doesn’t  belong  here.  It 
is  a  separate  corporation  and  has  its  own  balance  sheet. 

Q.  Do  you  recall  that  that  was  done  for  purposes  of  pre¬ 
senting  a  lean  picture  to  the  German  Government?  A.  I 
have  no  way  of  knowing  that.  I  don’t  know  what 

1329  they  did  over  there. 

Q.  Did  you  ever  discuss  with  Mr.  Percus  the  bal¬ 
ance  sheets?  A.  Only  as  refers  to  the  figures  and  facts  of 
our  own  business,  yes,  not  as  to  what  refers  to  the  Ger¬ 
man  “lean”  picture  that  you  are  talking  about. 

Q.  Let  me  refresh  your  recollection  from  the  deposition 
of  Mr.  Percus,  in  this  proceeding. 

On  page  73  of  that  deposition  he  was  asked  the  following 
questions : 

“Q.  Were  there  any  other  items  which  were  deducted  or 
which  were  carried  at  low  figures  for  the  purpose  of  pre¬ 
senting  a  lean  financial  picture  to  the  German  Govern¬ 
ment?  “A.  Yes.  I  had  previously  referred  to  the  invest¬ 
ment  in  the  North  Bergen  Realty  Company,  which  is  car¬ 
ried  at  $2,000  on  the  balance  sheet  and  is  included  in  ‘  good 
will,  trade  marks,  trade  names,  formulae,’  et  cetera. 

“In  addition  to  that  item,  the  corporation  wrote  down 
its  good  will  from  sixty  odd  thousand  dollars  to  one  dollar, 
and  that  also  is  included  in  the  same  item.” 

Do  you  recall,  having  refreshed  your  recollection  with 
Mr.  Percus’  statement,  that  you  did  write  down  the 

1330  North  Bergen  value  to  $2,000  from  some  $85,000, 
and  the  good  will  from  $60,000  to  $1  to  present  a  lean 

financial  picture  to  the  German  Government?  A.  If  I  may 
try  to  rephrase  what  you  said,  you  said  did  I  recall  writing 
down  the  North  Bergen  Realty  Company  to  $2,000? 

The  Court :  That  was  the  question,  yes. 
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The  "Witness:  It  wasn’t  written  down.  It  was  never 
written  up.  $2,000  was  the  value  that  was  on  the  books 
prior  to  that,  and  it  wasn’t  written  down. 

By  Mr.  Wieferich : 

Q.  Do  you  recall  that  was  the  reason  for  putting  it  on 
the  books  at  $2,000  ?  A.  This  was  on  at  $2,000  since  the  in¬ 
ception  of  the  North  Bergen  Realty  Company  away  back  I 
believe  in  1937.  It  was  never  written  up  until  later  on.  I 
think  it  was  increased  by  $35,000  at  some  time  later. 

Q.  As  a  matter  of  fact  didn’t  you  have  a  practice  gen¬ 
erally  recognized  by  the  directors  of  the  company  of  hav¬ 
ing  assets  concealed  from  the  German  Government  here 
by  writing  them  down,  as  in  the  case  of  your  good  will  item, 
or  establishing  them  at  a  low  figure,  as  in  the  case  of  North 
Bergen  Realty  Company?  A.  No,  I  don’t  know  anything 
about  it,  excepting  the  good  will  you  speak  of  isn’t  a 

1331  real  asset.  You  can  write  it  up  or  down  to  suit  your 
own  fancy.  It  has  nothing  to  do  with  the  value  of  a 

corporation.  You  know  that  you  can  have  a  good  will  of  a 
million  dollars  and  write  it  down  to  one  dollar  the  next  day 
and  it  doesn’t  affect  its  assets. 

•  •#•*••*** 

Q.  Did  you  ever  suggest,  Mr.  Vort,  that  certain  bonds 
be  purchased  and  not  appear  on  the  books  of  Herman 
Basch  &  Company?  A.  Never,  no. 

Q.  Were  you  ever  present  when  such  a  suggestion  was 
made?  A.  No. 

Q.  Do  you  recall  that  a  suggestion  was  made  by  some¬ 
one  at  a  meeting  of  December  14,  1938,  to  that  effect?  A. 
No.  I  never  recall  anybody  making  the  suggestion  to  buy 
bonds  from  the  corporation.  Is  that  what  you  refer  to? 

Q.  I  don’t  want  to  mislead  you — I  mean  United  States 
Government  bonds.  A.  When?  In  what  year? 

1332  Q.  I  say  December  14,  1938.  A.  I  don’t  think  the 
question  of  bonds  came  up  until  after  that.  It  might 

have  been  1939.  I  had  better  look  at  the  record.  I  thought 
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you  meant  other  types  of  bonds  but  United  States  Govern¬ 
ment  bonds ;  it  is  very  likely  that  discussion  took  place  be¬ 
cause  we  owned  a  lot  of  Government  bonds — we  do  right 
now,  and  always  did. 

Q.  I  will  ask  you  to  examine  Plaintiff’s  Exhibit  No.  DJ- 
P54,  a  memorandum  dated  December  14,  1938,  of  a  confer¬ 
ence  at  Thorer  &  Hollender  in  respect  to  H.  Basch  &  Com¬ 
pany,  with  Mr.  Mahler,  Ward,  Paul  and  Percus  being 
marked  present. 

Mr.  Berger:  Will  you  permit  me  to  make  an  objection 
before  the  witness  answers? 

The  Court :  Oh,  yes ;  make  your  objection. 

Mr.  Berger:  Thank  you,  sir.  I  want  to  object  to  all 
interrogation  about  collateral  matters,  whether  or  not  a 
lean  picture  was  presented  to  the  German  Government,  on 
the  ground  that  it  is  utterly  irrelevant  to  the  proposition  of 
whether  there  was  concealment  from  the  United  States; 
and  tomorrow  morning  I  am  going  to  bring  in  a  decision  by 
Judge  Wyzanskv  in  Standard  Oil  v.  The  Custodian,  which 
stands  for  this  proposition,  Your  Honor,  that  in  that  case 
it  was  urged  that  Standard  Oil  had  acquired  its  property 
in  violation — 

The  Court :  I  am  not  ready  to  hear  argument  on  it.  You 
have  made  your  objection  and  for  the  present  I  will  over¬ 
rule  it  and  you  can  move  to  strike,  at  the  proper 
1333  time,  but  for  the  present  I  overrule  the  objection. 

Mr.  Berger:  Thank  you. 

The  Witness:  I  don’t  remember  being  at  this  meeting. 
By  Mr.  Wieferich: 

Q.  Mr.  Vort,  will  you  examine  the  exhibit  where  it  says, 
“Suggest  $40,000  reserve  be  closed  out  by  drawing  check 
and  charging  to  reserve;  buying  United  States  bonds  for 
$40,000  which  should  not  appear  on  books.” 

Were  you  present  at  that  conference,  do  you  recall?  A. 
No,  I  don’t  recall  that  at  all.  That  may  be  Paul  Hollender 
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who  is  involved  there  and  not  Paul  Vort.  It  could  be  Paul 
Hollender. 

Q.  Do  you  know  if  he  was  over  here  in  December,  1938? 
A.  I  don’t  know,  but  I  don’t  remember  being  there  at  all, 
and  I  don’t  remember  hiding  any  Government  bonds  from 
any  person  because  they  were  always  there. 

Q.  Was  that  $2,000  bonus  which  was  given  for  1938  for 
Paul  Hollender  and  Fred  Basch?  A.  Well,  we  did  get  the 
additional  $2,000  in  1938,  sometime  in  December. 

Q.  The  Paul  referred  to  there  I  think  is  you.  A.  It 
couldn’t  be  me.  It  says  “Extra  bonus  for  $2,000” — this  is 
what  I  have  been  looking  for  all  along,  to  find  where  that 
authorization  came  for  the  other  $2,000,  and  now  I  see  it. 

It  must  have  been  Paul  Hollender. 

1334  We  did  get  $2,000  in  December,  and  this  meeting 
evidently  was  held  “for  Paul  and  Fred,”  but  I 
wasn’t  at  this  meeting;  that  I  am  sure  of.  It  may  have 
been  Paul  Hollender  instead  of  Paul  Yort. 

Q.  Do  you  mean  that  the  bonus  of  $2,000  which  was  paid 
here  was  for  Paul  Hollender  and  not  yourself,  is  that  right? 
A.  No,  I  imagine  that  that  is  $2,000 — as  I  recall  I  said  I  got 
$1,000  adjustment  in  1938  for  a  1937  bonus  payable  to  me 
in  October  sometime  and  that  later  we  got  another  $2,000 
bonus  in  December,  on  December  15,  if  I  remember  cor¬ 
rectly,  of  1938,  which  was  to  adjust  also  the  1937  bonus, 
and  this  is  the  authorization  for  it.  I  didn’t  know  this 
existed. 

Q.  You  say  you  don’t  recall  this  suggestion  at  all,  is  that 
correct?  A.  No,  sir. 

Q.  Of  $40,000  being  written  off?  A.  No,  I  don’t  recall 
it  at  all;  so  I  will  say  that  as  far  as  $40,000  Government 
bonds  are  concerned  I  think  the  original  bonds  we  bought 
were  20  of  one  type  and  20  of  another  type,  which  we  bought 
from  Herman  Basch  &  Company,  and  it  did  appear  on  the 
books,  alwavs  did. 

Q.  Who  made  this  suggestion  of  $40,000,  do  you  recall? 
A.  I  don’t  know. 
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Q.  Let  me  refresh  your  recollection.  I  read  from 

1335  the  deposition  of  Mr.  Percus,  page  95: 

“Q.  What  happened  to  the  suggestion  that  they 
would  take  out  of  the  statement  and  buy  Government  bonds 
with  the  $40,000  for  bad  debts?  Was  it  done,  as  a  matter 
of  fact?  “A.  It  was  not  done. 

“Q.  Why  wouldn’t  the  Government  bonds  appear  in  the 
statement?  “A.  That  was  a  suggestion  made  by  Mr.  Vort, 
that  we  buy  Government  bonds  but  we  should  write  them 
down  for  the  purpose  of  the  European  report.  So  far  as 
we  are  here  concerned,  it  would  make  no  difference  whether 
we  carried  them  at  the  full  value  or  wrote  them  down — our 
tax  liabilities  would  be  the  same.” 

Mr.  Berger:  I  object,  Your  Honor.  That  is  a  typo¬ 
graphical  error  for  “Mr.  Ward” — I  want  to  make  that 
plain. 

I  think  you  got  corrections  from  Mr.  Percus. 

Mr.  Wieferich:  This  is  what  was  said. 

The  Court :  That  may  be  so,  but  for  the  present  I  will 
take  it. 

Bv  Mr.  Wieferich: 

Q.  I  am  just  asking  if  it  refreshes  your  recollection?  A. 
No,  I  never  made  such  an  arrangement — made  such  a  sug¬ 
gestion  to  write  anything  down  on  the  books.  I 

1336  wasn’t  interested  in  anybody  in  Germany. 

The  Court:  I  am  not  admitting  that  as  evidence, 
Mr.  Berger,  at  all,  except  it  is  something  used  to  refresh 
the  witness’  recollection. 

As  you  argued  the  other  day,  anything  may  be  used  to  re¬ 
fresh  the  recollection  of  a  witness. 

Mr.  Berger:  I  won’t  repudiate  that,  Your  Honor. 

By  Mr.  Wieferich: 

Q.  Now,  Mr.  Vort,  were  you  familiar  with  the  various 
reserves  that  were  set  up  on  the  books  of  Herman  Basch  & 
Company  from  time  to  time:  Reserves  for  bad  debts?  Re- 
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serves  for  other  contingencies?  A.  Yes,  as  a  general  rule, 
yes. 

Q.  Were  you  present  at  directors’  meetings  as  a  director 
when  these  reserves  were  discussed?  A.  I  imagine  I  was. 

Q.  Do  you  recall  whether  or  not  you  voted  on  the 
amounts  of  the  various  reserves  that  should  be  set  up  by 
the  directors?  A.  If  they  were  logical  reserves  I  most 
likely  would  have. 

Q.  Do  you  recall  any  discussion  by  the  directors  as  to 
whether  or  not  excessive  reserves  should  be  set  up  on  any 
single  subject?  A.  There  was  never  any  mention  of  ex¬ 
cessive  reserves. 

1337  Q.  Do  you  recall  whether  or  not  the  directors  ever 
discussed  setting  up  large  reserves  so  as  to  show  a 
poor  current  financial  picture  to  the  German  Government? 
A.  No.  If  they  did  they  never  told  me  that,  and  I  never 
noticed  anything  like  that.  I  don’t  think  our  reserves  were 
excessive,  as  a  general  rule  all  the  way  through. 

Q.  You  say  they  were?  A.  They  were  not  excessive  in 
accordance  with  the  type  of  hazardous  business  that  we 
were  in. 

Q.  Do  you  recall  that  in  1938  there  was  $100,000  in  va¬ 
rious  reserves  set  up  which  were  never  used  but  which 
were  reserved  to  surplus  in  1939?  A.  I  don’t  recall  it, 
but  you  might  well  refresh  my  memory  by  showing  me  a 
statement. 

Q.  I  ask  the  witness  to  examine  the  minutes  of  a  special 
meeting  of  the  board  of  directors  of  Herman  Basch  &  Com¬ 
pany,  Inc.,  dated  December  19,  1939,  which  have  been 
marked  Defendant’s  Exhibit  No.  27-A  for  Identification, 
the  discussion  on  the  third  page,  a  resolution  by  the  board 
of  directors  concerning  $100,000  in  reserves. 

(Counsel  hands  exhibit  to  the  witness.) 

Q.  Do  you  recall,  having  refreshed  your  recollection  with 
those  minutes,  that  $100,000  in  reserves  was  transferred  to 
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surplus  at  the  end  of  1939,  Mr.  Vort?  A.  Well,  it  says  so 
over  there  in  the  minutes. 

1338  Q.  And  you  were  present  at  that  board  of  di¬ 
rectors’  meeting,  I  take  it?  A.  May  I  see  that  again? 

I  just  want  to  refresh  my  recollection. 

(Counsel  hands  exhibit  to  witness.) 

A.  Yes.  Reserves  are  put  up  on  books  for  definite  pur¬ 
poses. 

I  notice  here  that  first  of  all  it  said  $50,000  was  to  be  ad¬ 
vanced;  and  that  was  one  of  the  reserves,  to  proceed  with 
the  construction  of  a  new  building  that  we  needed  for  ex¬ 
pansion  purposes.  It  was  suggested  that  a  reserve  be  set 
aside  to  provide  for  this  advance. 

It  seems  to  me  I  recall  we  had  difficulties  financing  our 
own  building  for  our  own  production,  and  it  was  therefore 
logical  at  the  inception  that  we  should  put  aside  a  reserve 
toward  that  construction,  to  help  us — we  needed  it,  it  was 
the  lifeblood  of  our  business  to  have  buildings  to  produce 
our  products  in.  It  seems  that  there  was  a  way  found,  if 
I  recall  correctly,  of  financing  it  without  using  that  reserve. 

Now,  that  may  or  may  not  be  the  reason.  That  is  my 
best  recollection  now. 

Q.  Do  you  recall  any  discussion  with  Mr.  Percus  as  to 
whether  or  not  these  reserves  would  be  used  in  order  to 
present  a  less  current  position,  a  lean  position  for 

1339  purposes  of  the  German  Government?  A.  I  don’t 
remember  discussing  it  with  anybody  regarding 

showing  any  sort  of  lesser  statements.  In  fact,  if  it  were 
discussed  with  me  probably  I  would  be  in  favor  of  it,  but 
I  don’t  remember  it. 

Q.  Let  me  refresh  vour  recollection.  Referring  now  to 
the  deposition  of  Mr.  Percus,  page  73,  he  vras  asked  the 
following  question: 

“Q.  Now  I  asked  as  a  general  question  a  moment  ago — I 
had  these  marked  in  response  to  your  suggestion,  and  per¬ 
haps  it  will  refresh  your  recollection — the  general  question 
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is,  can  you  tell  me  the  ways  in  which  you  were  able  to  use 
accounting  devices  or  other  devices  to  present  a  lean  finan¬ 
cial  picture  to  the  German  Government  on  Herman  Basch 
&  Co.,  Inc.?  “A.  In  the  report  marked  ‘Report  for 
Europe,’  at  ‘Statement  No.  2,’  there  is  shown  an  item,  net 
profit  for  the  year  after  all  deductions  of  $64,609.16. 

“That  compares  with  a  net  profit — rather  with  an  item 
called  net  profit  for  the  year  after  Federal  income  taxes, 
shown  on  the  corresponding  statement  of  the  report  to  the 
directors,  of  $130,121.81. 

“The  difference  consisted  mainly  of  reserves  for 

1340  advertising,  and  for  acquisition  of  a  boiler  house, 
the  total  of  which  amounted  to  $63,000. 

“That  item  of  $63,000  was  deducted  in  arriving  at  the 
net  profit  for  European  purposes.  It  was  not  deductible 
here  for  Federal  income  tax  purposes.” 

Does  that  refresh  your  recollection?  A.  Who  did  he  tell 
that  to? 

Q.  This  is  my  question,  and  his  answer  in  his  deposi¬ 
tion —  A.  Well,  why  don’t  you  ask  him  further? 

Q.  My  question  is,  does  that  refresh  your  recollection 
that  these  reserves  were  excessive  reserves  set  up —  A. 
(Interposing)  No,  it  doesn’t. 

Q.  — for  hiding  money  from  the  German  Government? 
A.  It  does  not. 

Q.  And  that  in  1939,  after  the  Germans  had  stepped  out 
of  the  picture,  you  transferred  those  reserves  to  surplus, 
not  needing  them?  A.  Evidently,  as  far  as  I  knew,  these 
reserves  were  no  longer  needed  because — let’s  take  them 
item  by  item. 

Out  of  the  $100,000  boiler  house,  there  was  reserve  for 
$40,000  for  that,  is  that  right?  They  evidently  had  the 
money  to  build,  without  reserving  it  from  Herman  Basch 
&  Company. 

Then  there  is  the  advertising  of  $28,000.  That 

1341  was,  we  would  say,  for  purposes  of  advertising  the 
following  year.  The  following  year  may  have  been 
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a  good  year,  and  we  deducted  it  from  current  expenses  and 
therefore  were  able  to  throw  back  the  $28,000.  They  didn’t 
know  how  good  the  following  year  was  going  to  be,  but 
evidently  it  was  a  good  year  and  they  threw  it  back  into 
surplus  again. 

The  damage  claims  of  $12,000  may  be  part  of  a  larger 
amount,  because  it  wasn’t  required,  so  they  put  it  back  into 
surplus. 

Allowances  for  bad  debts  was  not  required,  as  originally 
estimated,  so  they  threw  that  back  into  surplus. 

When  your  surplus  is  increased,  as  it  is  in  this  particular 
case,  your  bank  credit  improves.  The  larger  the  surplus 
you  have  the  more  credit  you  can  get  from  the  bank,  and 
we  needed  credit  from  the  bank. 

I  see  nothing  wrong  with  throwing  back  reserves  into  the 
surplus  account. 

Q.  In  connection  with  that,  Mr.  Percus  was  asked  this 
question  on  page  117,  and  I  want  to  refresh  your  recollec¬ 
tion  as  to  whether  or  not — well,  let  me  ask  you  the  question : 

Was  the  ma.tter  of  setting  up  these  reserves  discussed  by 
your  directors  in  December,  1938,  when  they  were  set  up 
for  the  following  year?  A.  I  don’t  recall. 

1342  Q.  Do  you  recall  whether  you  then  suggested  that 
they  be  put  into  surplus  so  that  you  could  get  better 
bank  credit,  as  you  recall  it?  A.  I  don’t  recalL  I  say  this 
is  a  general  idea  of  throwing  back  the  surplus  so  that  your 
bank  credit  will  be  better. 

Q.  Do  you  recall  whether  that  transfer  into  surplus  could 
have  been  accomplished  in  1938,  rather  than  in  1939  as  it 
was?  A.  Well,  I  don’t  know,  but  let’s  find  out  when  it 
was  set  up.  What  date  was  it?  What  date  was  it  when 
the  reserve  was  set  up  for  that  purpose?  I  think  that  is 
important. 

Q.  Why  don’t  you  look  at  the  minutes  of  Herman  Basch 
&  Company  for  the  closing  portion  of  1938,  and  refresh 
your  recollection?  A.  December,  193S,  did  you  say? 

Q.  Yes.  A.  December  27th,  is  that  the  last  meeting? 
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In  1938,  in  December,  there  were  no  reserves  set  up;  it 
must  have  been  prior  to  that.  It  must  have  been  long  be¬ 
fore  that,  that  they  were  set  up. 

Q.  Do  the  minutes  show  when  the  reserves  were  set  up? 
A.  The  minutes  of  what  meeting,  sir? 

1343  Q.  In  1938.  A.  I  will  read  them  and  see.  (Exam¬ 
ining.)  Not  that  I  notice. 

Q.  Do  you  recall  any  conversations  with  Mr.  Percus,  or 
with  your  fellow-directors,  as  to  whether  any  means  would 
be  used  to  create  a  different  financial  picture  to  go  to 
Europe  than  the  one  which  was  presented  to,  say,  Ameri¬ 
can  banks,  or  to  yourself  as  a  member  of  the  board  of 
directors?  A.  No,  I  don’t  recall  any. 

•  ***•••••• 

1344  Q.  Actually  that  was  just  a  bookkeeping  transfer, 
wasn’t  it?  It  didn’t  affect  the  worth  of  your  com¬ 
pany  any?  A.  No,  and  it  didn’t  affect  taxes  either,  I  don’t 
suppose,  because  it  is  not  in  conjunction  with  taxes  that 
you  make  a  reserve.  You  could  increase  or  decrease  your 
reserve,  as  far  as  I  know,  and  I  am  not  a  C.  P.  A.  You  can 
do  that  voluntarily;  you  can  do  it  yourself;  you  can  in¬ 
crease  or  decrease  your  reserves  without  being  wrong  in 
any  way. 

Q.  Did  you  receive  any  instructions  from  the  German 
owners  of  the  company  as  to  the  amount  of  the  reserves  to 
be  set  up?  A.  What  year  is  that? 

Q.  In  1938?  A.  Not  that  I  remember,  no. 

Q.  Could  you  set  them  up  without  the  approval  of  the 
German  owners?  A.  I  couldn’t  set  anything  up  regarding 
the  books,  nor  would  I  ever  attempt  it,  because  that  wrasn’t 
my  sphere. 

The  accountant,  or  somebody  would  instruct  the  account¬ 
ant,  to  do  that,  with  power  to  say  so.  I  couldn’t.  I  never 
instructed  the  accountant  to  make  any  entries  what- 

1345  soever,  whether  they  were  closing  or  opening  entries 
or  reserves,  or  anything  to  do  with  surplus  or  profit 

and  loss.  I  never  could  tell  him  because  he  was  an  inde- 


pendent  C.  P.  A.  and  did  tilings  as  instructed  and  did  them 
in  accordance  with  his  profession. 

Q.  Who  gave  him  his  instructions  of  the  creation  of  these 
reserves?  A.  I  could  assume  he  got  letters  from  Mr. 
Schoenburg,  or  Mr.  Sack,  or  Mr.  Ward  or — I  don’t  think 
Koch  would  but  I  think  Ward  and  Mr.  Mahler  and  Mr. 
Schoenburg  would  be  the  ones  to  tell  him. 

Q.  Toward  the  end  of  193S  do  you  recall  making  an  esti¬ 
mate  that  Basch’s  profit  for  the  year  would  be  $240,000? 
A.  I  may  have,  in  conjunction  with  the  accountant.  In  what 
part  of  the  year?  November  or  December? 

Q.  December,  1938.  A.  It  is  very  likely,  because  we 
could  estimate  at  any  one  month  in  the  year  what  the  profits 
were,  even  right  now  as  to  what  our  profits  were  up  to  this 
point.  It  is  very  likely  that  with  the  accountant,  and  he 
would  have  to  ask  me  what  the  sales  would  be  in  order  for 
him  to  estimate  the  current  month’s  profit,  and  thereby  esti¬ 
mate  what  the  current  month  was  so  he  could  add  it  to  his 
last  profit  in  order  to  obtain  the  profit  for  that  period,  so 
it  is  very  likely  I  did  talk  to  him  about  estimating 
profits. 

1346  Q.  Do  you  recall  whether  the  German  owners  were 
informed  in  December,  193S,  of  your  estimate  of  the 
profits  for  the  year?  A.  No,  I  don’t.  I  don’t  recall  it. 

Q.  Do  you  know  to  whom  you  gave  your  estimate?  A. 
Possibly  somebody  here  who  asked  for  it.  Possibly  Percus 
and  I  worked  on  it.  Mavbe  Mr.  Ward  wanted  it;  mavbe 
Mr.  Mahler  wanted  it,  I  don’t  know.  Those  were  the  peo¬ 
ple  who  were  the  most  logical  ones  to  ask  for  it. 

Q.  What  I  am  getting  at  is,  do  you  have  any  independent 
recollection  of  having  made  an  estimate  of  the  profit  for 
the  year  and  what  that  estimate  was?  A.  I  have  no  inde¬ 
pendent  recollection. 

Q.  Do  you  recall  whether  you  had  a  practice  of  making 
such  estimate  at  the  end  of  each  year?  A.  That  I  do,  yes, 
for  specific  purposes,  and  those  purposes  were,  as  I  told 
you  heretofore,  to  estimate  the  profit  so  that  we  could  de- 
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termine  the  percentage  of  bonus  to  our  employees  and  to 
the  trade,  and  so  on. 

Q.  Did  you,  yourself,  conduct  any  correspondence  with 
the  German  owners  concerning  this?  A.  Concerning  what? 

Q.  Your  estimate  of  the  profits  for  the  year.  A.  No.  No, 
I  don’t  thing  I  ever  did.  They  didn’t  expect  me  to 

1347  correspond  with  them  on  that.  Unless  I  happened  to 
know — it  may  be  the  accountant  spoke  to  me  and  said 

we  estimate  the  profits  to  be  X  dollars,  and  maybe  in  line 
with  my  regular  report  I  may  have  stated  that.  Now,  that 
is  just  speculation;  I  don’t  know. 

Q.  Do  you  recall  that  there  was  a  practice  of  all  corre¬ 
spondence  with  Herman  Basch  &  Company  going  from 
Thorer  &  Hollender,  rather  than  from  Herman  Basch  to 
the  Germans?  A.  Oh,  no. 

Q.  There  was  no  such  practice?  A.  The  correspondence 
we  sent,  we  sent  directly  as  far  as  I  know. 

Q.  Would  there  be  any  reason  why  Thorer  &  Hollender 
would  send  correspondence  for  Herman  Basch  &  Company 
to  the  Germans?  A.  I  wouldn’t  know  of  any,  but  I  can  see 
the  likelihood  of  them  corresponding  with  the  German  own¬ 
ers  of  Basch  &  Company. 

If  it  were  Mr.  Mahler  or  Mr.  Ward,  who  in  my  opinion 
acted  as  agents  for  them,  I  don’t  know — I  mean  I  couldn’t 
say  definitely  that  I  could  go  as  far  as  that ;  they  may  have 
referred  to  matters  pertaining  to  Basch  that  I  know  noth¬ 
ing  about. 

Q.  Do  you  know  whether  or  not  Herman  Basch  &  Com¬ 
pany  paid  for  such  correspondence?  A.  No,  I  don’t 

1348  know  as  a  matter  of  fact  that  we  paid  for  corre¬ 
spondence,  but  I  do  know  that  there  are  charges  for 

cables  regarding  dividends,  or  something  or  other,  winch 
they  claimed  they  sent  with  reference  to  moneys  they  had 
to  remit  for  us,  and  I  do  recall  we  kicked  about  some  and  I 
wmnted  an  itemized  statement. 

Fred  Basch  v^ent  over  there  when  he  was  alive  and  said, 
“What’s  this  all  about” — there  was  some  bill  there,  it 
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wasn’t  much,  but  we  didn’t  like  the  idea  and  we  kicked 
about  it  and  said  we  didn’t  want  to  pay  for  cables  unless 
we  knew  what  they  were  for. 

Mr.  Wieferich:  I  will  ask  to  have  marked  at  this  time 
as  Defendant’s  Exhibit  No.  30  for  Identification  a  bill  on 
the  letterhead  of  Tliorer  &  Hollcnder,  Inc.,  dated  December 
15,  1938,  addressed  to  Herman  Basch  &  Company  entitled, 
“Charges  for  cables  sent  in  your  behalf,”  with  an  attached 
letter  from  Mr.  von  Zaben  addressed  to  Herman  Basch  & 
Company  under  date  of  December  27,  1938. 

(Thereupon  statement  dated  December  15,  193S,  entitled 
“Charges  for  cables  sent  in  your  behalf”  was  marked  by 
the  Clerk  of  the  Court  “Defendant’s  Exhibit  No.  30  for 
Identification.”) 

By  Mr.  Wieferich: 

Q.  I  will  ask  you,  Mr.  Vort,  to  examine  Defendant’s  Ex¬ 
hibit  No.  30  for  Identification  and  tell  me  if  the  attached 
letter  is  a  letter  you  received,  and  if  the  bill  is  the 
1349  bill  you  referred  to  in  your  last  statement?  A.  It 
looks  familiar  to  me,  yes.  It  looks  familiar ;  the  let¬ 
ter  looks  familiar.  It  was  sent  to  Herman  Basch  &  Com¬ 
pany  and  I  remember  getting  a  copy  of  something  like  this 
— I  don’t  remember  the  amounts  on  it,  but  it  looked  this 
way  to  me  and  impresses  me  that  way. 

I  didn’t  know  what  this  was  all  about.  Have  vou  got  the 
letter  that  we  answered  in  reply  to  this? 

Mr.  Wieferich :  No. 

Mr.  Wieferich:  We  also  want  the  letters  you  sent  to  the 
Germans,  aside  from  the  reports. 

The  Witness :  That  would  be  a  job.  They  are  all  put  in 
the  records.  I  didn’t  send  them  any  letters  except  what 
the  reports  were. 
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Paul  William  Vort. 

1350  By  Mr.  Wieferich : 

Q.  Examining  Defendant’s  Exhibit  No.  30  for  Identifica¬ 
tion  can  you  refresh  your  recollection  and  tell  me  whether 
all  those  cables  are  simply  cables  which  discussed  divi¬ 
dends?  A.  I  don’t  even  know  the  contents  of  any  one  of 
these  cables.  I  haven’t  seen  any  of  these  cables.  That  is 
what  wTe  kicked  about,  getting  a  bill  for  something  we 
didn’t  know  anything  about,  but  yet  it  wasn’t  our  business 
and  they  asked  us  to  pay  it  and  I  presume  we  paid  it. 

Q.  You  did  pay  it?  A.  I  wouldn’t  say  we  did,  but  I  pre¬ 
sume  we  did,  because  what  else  could  we  do? 

Q.  Didn’t  you  ask  anyone  what  the  cables  were  about? 
A.  We  wrote  them  a  letter  asking  them  what  these  cables 
were  about  and  we  would  like  to  have  copies  of  them  if  they 
want  us  to  pay  it,  but  that  was  ignored. 

Q.  Did  you  get  copies?  A.  No.  I  think  it  would  be — of 
course  I  can’t  tell  you  what  to  do,  but  I  would  get  copies 
of  those  to  find  out  what  they  were  referring  to.  I  couldn’t 
tell. 

Q.  My  question  is,  at  the  time  this  bill  was  presented  to 
Herman  Basch  &  Company  did  you  make  an  inquiry,  as 
treasurer  and  as  a  director  of  Herman  Basch  &  Company, 
as  to  the  nature  of  these  cables?  A.  No.  It  tells  you 

1351  very  plainly  right  on  this  bill  that  Mr.  Mahler  sent 
the  cables  and  Dr.  Hollender.  Those  are  the  only 

two  that  sent  cables.  Those  are  the  ones  to  ask  what  the 
contents  wTere.  I  know  nothing  about  it.  It  tells  you  who 
the  recipients  were. 

Q.  Did  you  have  a  practice  of  having  your  mail  go 
through  Thorer  &  Hollender?  A.  This  is  not  my  corre¬ 
spondence. 

Q.  I  mean  the  company’s  correspondence.  A.  The  bill 
states  distinctly  that  these  are  cables  sent  by  Mr.  Mahler 
and  Dr.  Hollender  to  Thorer  &  Company,  to  Fliegender;  to 
Chapal-Freres — I  don’t  know  how  they  could  charge  us  for 
anything  sent  to  Chapal-Freres — I  didn’t  understand  it — 
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or  anybody,  or  Dr.  Hollender;  it  has  nothing  to  do  with 
Basch  &  Company  at  all,  and  that  is  why  we  kicked  about 
it,  but  he  was  the  agent  and  he  instructed  us  to  pay  it, 
and  it  was  their  money,  and  we  paid  it.  There  was  nothing 
else  we  could  do  but  kick  about  it.  It  wasn’t  our  business. 

Q.  When  you  say  this  was  their  money,  did  you  pay  this 
out  of  Thorer  &  Company’s  account  or  did  you  pay  it  out 
of  Herman  Basch  &  Company’s  account?  A.  We  have  to 
find  out,  in  the  first  place,  when  we  paid  it.  I  think  that  is 
important,  and  then  we  can  find  out  whose  account  was 
debited  and  credited.  According  to  this  it  was  cred- 
1352  ited;  I  can  see  my  bookkeeper’s  note  on  page  J-77 
of  December,  1938,  that  is  when  it  was  entered  onto 
the  journal  as  a  credit  to  the  account,  and  I  think  we  should 
look  at  that  account  on  J-77  in  the  journal  of  1938  and  I 
can  tell  you  exactly  the  account  it  was  credited  to. 

•  ••••••••• 

1355  •  •  •  came  on  for  further  trial  at  10  o’clock  a.  m., 
Friday,  January  26,  1951. 

•  ••••••••• 

Mr.  Berger:  Your  Honor,  may  I  interrupt?  Time  is  of 
the  essence  on  the  interrogatories,  and  I  request  that  this 
be  brought  before  the  Court  so  that  we  may  ask  the  ruling 
of  the  Court  on  Defendant’s  Motion  to  Strike  the  Inter¬ 
rogatories. 

The  Court :  Let  me  read  the  motion ;  I  didn’t  know  it  was 
coming  up  this  morning. 

WTiy  wasn’t  the  witness  called  while  he  was  here  in 
Washington? 

Mr.  Berger:  Your  Honor,  first  I  want  to  explain  that  the 
Ambassador  came  to  the  United  States  to  save  his 

1356  eyes.  He  came  to  the  Bethesda  Naval  Hospital  and 
was  in  the  hospital  for  weeks  because  he  almost  lost 

his  eye  in  an  airplane  accident,  and  was  operated  on. 

Number  two:  After  he  came  out  of  the  hospital.  Your 
Honor,  he  was  in  constant  conferences  with  the  Secretary 
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of  State,  the  President,  the  Foreign  Relations  Committee 
of  the  Senate.  It  would  have  taken  him  away  from  national 
affairs  of  the  first  importance.  I  could  have  subpoenaed 
him  and  he  would  have  come  in  with  the  reply  from  the 
State  Department  that  he  couldn’t  be  spared.  I  didn’t  want 
to  subject  him  to  that  indignity,  Your  Honor. 

I  want  to  remind  Your  Honor,  first,  when  we  talked  about 
the  original  interrogatories,  I  did  not  at  that  time  realize 
the  time  schedule  that  was  involved.  Your  Honor  looked  at 
the  objections  that  were  filed — they  were  July  16 — and  you 
asked  me  why  didn’t  you  amend  them? 

I  have  to  tell  you  a  little  bit  of  what  happened  in  point  of 
time.  Those  objections  were  filed  on  July  17th.  The  pre¬ 
trial  was  set  for  August  28th,  and  even  with  all  that  pres¬ 
sure  we  didn’t  get  the  interrogatories  back  until  October 
16,  because  Cowen  was  under  pressure  of  his  own  duties 
as  a  result  of  the  Korean  crisis,  so  it  isn’t  a  question  of 
being  dilatory, — we  were  dealing  across  6,000  miles. 

Perhaps  Your  Honor  feels  I  should  have  dragged  in  the 
Ambassador,  away  from  his  duties  here  where  he 
1357  had  been  called  for  pressing  conferences  with 
the  Secretary  of  State  and  with  the  President,  and 

vou  should  have  made  that  judgment.  But  I  discussed  it 

* 

with  him.  He  said,  “I  have  my  plane  reservations  for 
Monday,  and  if  I  come  in  here  and  I  am  subjected  for  three 
or  four  days  to  cross-examination,  the  Secretary  of  State 
will  pull  me  out  of  it.” 

Second,  the  rules  provide  you  can  even  take  depositions 
pending  the  appeal,  after  the  judgment. 

Third,  that  wouldn’t  be  prejudicial  to  the  defendant;  we 
can  keep  the  case  open. 

The  Court:  I  don’t  expect  to  keep  this  case  open.  I 
expect  to  finish  this  case. 

You  said  you  expected  to  finish  your  testimony  in  four 
or  five  days,  and  it  was  evident  then  that  you  could  not  get 
this  set  of  interrogatories  in. 


Mr.  Berger:  Well,  Your  Honor,  I  feel  that  these  inter¬ 
rogatories,  we  have  them  in  the  record  as  an  offer  of  proof. 
I  believe  by  this  time  you  see  that  there  is  other  testimony 
that  buttresses  them  and  they  would  buttress  the  other 
testimony. 

It  wasn’t  of  my  own  making,  Your  Honor.  I  feel,  in  the 
interest  of  having  the  full  case,  those  interrogatories  ought 
to  be  in  the  case. 

If  I  get  them  out  in  today’s  mail,  the  Ambassador  told 
me,  “I  am  going  to  drop  everything  and  get  them 

1358  back  here,”  so  they  ought  to  be  back  in  ten  days. 
If  they  are  not  back  at  a  date  you  set,  they  will  be 

excluded,  but  I  beg  Your  Honor  to  give  us  the  opportunity 
of  getting  that  testimony. 

The  Court :  I  sustain  the  motion.  Proceed. 

•  ••••••••• 

Cross-Examination 

By  Counsel  for  the  Defendant  (Resumed) 

By  Mr.  Wieferich: 

Q.  Mr.  Vort,  you  will  recall  that  at  our  last  session  we 
were  discussing  a  matter  and  you  were  refreshing  your  rec¬ 
ollection  with  Plaintiff’s  Exhibit  No.  DJ-P54,  being  a  hand¬ 
written  memorandum  of  December  14,  1938,  of  a  meeting 
of  H.  Basch  &  Company. 

I  will  ask  you  to  examine  that  again  and  further  refresh 
your  recollection.  Do  you  recall  you  testified  yesterday 
that  the  “Paul”  there  was  Paul  Hollender?  A.  I  said  it 
may  have  been;  I  didn’t  say  it  was.  I  can’t  for  the  life  of 
me  remember  it.  It  could  be,  but  I  wouldn’t  say  that  I 
could  recall  it,  I  just  can’t.  I  don’t  remember  the  meeting, 
of  a  conference  at  their  place  regarding  a  bonus  or  buying 
bonds — I  just  don’t  recall  it. 

Q.  Do  you  recall  whether  or  not  you  discussed 

1359  about  that  time,  with  Mr.  Ward,  the  proposition  to 
use  $40,000  to  buy  North  Bergen  securities,  your 
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subsidiary’s  securities,  and  then  write  the  securities  down 
on  the  books  to  the  value  of  $2,000?  A.  No;  never,  no. 

Q.  Do  you  recall  any  discussion  at  all  of  the  use  of  a 
$40,000  reserve  to  be  concealed  in  some  way  for  the  fol¬ 
lowing  year?  A.  Never,  no. 

Mr.  Wieferich :  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  No.  31  for  identification  a  cable  dated  December 
14,  1938,  addressed  to  Paul  Hollender,  in  Paris,  from  Mr. 
Ward,  previously  identified  in  this  proceeding  as  DJ-P18. 

(Thereupon  a  cable  dated  December  14,  1938,  addressed 
to  Paul  Hollender  (Paris)  from  George  S.  Ward,  was 
marked  by  the  Clerk  of  the  Court  “Defendant’s  Exhibit  No. 
31  for  identification.”) 

By  Mr.  Wieferich : 

Q.  Mr.  Vort,  will  you  examine  Defendant’s  Exhibit  No. 
31  for  identification  (DJ-P18)  and  refresh  your  recollec¬ 
tion  as  to  whether  you  discussed  the  $40,000  in  government 
bonds  not  appearing  in  the  company  books?  A.  No;  I 
never  knew  anything  about  it,  whether  I  read  this  or  not. 

Q.  It  doesn’t  refresh  your  recollection  at  all? 
1360  A.  I  know,  without  even  reading  it,  I  know  that  I 
never  knew  anything  about  it. 

Mr.  Berger:  Read  it. 

The  Witness:  (Examining)  I  have  read  it. 

By  Mr.  Wieferich: 

Q.  Does  it  refresh  your  recollection  that  Paul  Hollender 
was  not  in  the  United  States  at  this  time,  but  was  in  Paris 
— do  you  recall  that?  A.  Well,  the  cable  was  sent  by  Ward 
to  Paul  Hollender,  in  Paris.  That  refreshes  my  recollec¬ 
tion  that  Paul  Hollender  was  in  Paris. 

Q.  Is  there  any  other  Paul  who,  at  this  time  in  Decem¬ 
ber,  1938,  was  connected  with  Basch  &  Company,  besides 
yourself  and  Paul  Hollender?  A.  No. 

Q.  Does  that  refresh  your  recollection  that  you  were  at 
this  meeting  of  December,  1938?  A.  I  might  have  been. 
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Q.  With  Mr.  Ward,  Mr.  Mahler  and  Mr.  Percus?  A.  I 
do  not  remember  it  even  now,  but  I  might  have  been.  I  told 
you  that  yesterday,  that  I  might  have  been,  but  I  don’t  re¬ 
call  it. 

Q.  Do  you  recall  at  all  discussing  with  Mr.  Percus  at 
this  time  the  necessity  for  sending  as  few  dividends 

1361  as  possible  over  to  Germany?  A.  I  don’t  recall  it. 
There  might  have  been  a  feeling  on  my  part.  I  may 

have  said,  “I  hate  like  the  dickens  to  send  dividends 
there,”  because  I  knew  I  didn’t  want  to,  because  that  is 
very  plausible ;  I  may  have  said  that.  That  was  my  inten¬ 
tion  all  the  way  back  in  the  early  thirties. 

Q.  Do  you  recall  whether  you  ever  discussed  any  means 
of  accomplishing  that?  A.  Well,  the  only  means  I  remem¬ 
ber  was  to  send  a  letter  to  the  government  and  ask  them 
what  to  do  about  it,  whether  they  could  restrict  me  or  re¬ 
strain  me  from  sending  it.  That  was  in  1938.  After  I 
couldn’t  do  anything  about  it,  I  asked  the  government  if 
they  could  help  me,  and  they  said  they  couldn’t. 

Q.  Do  you  recall  whether  or  not  you  discussed  the  matter 
of  keeping  the  company  surplus  low  so  that  you  wouldn’t 
be  required  by  the  Germans  to  send  dividends  over?  A. 
No;  I  don’t  recall  anything  like  that. 

Q.  You  were  treasurer  of  the  company,  I  take  it,  at  this 
time  ?  A.  Yes. 

Q.  And  you  were  a  director  at  this  time?  A.  Yes. 

Q.  Did  you  participate  in  the  discussions  that  led  up  to 
the  declaration  of  dividends  that  year?  A.  I  was  present 
at  the  declaration  of  dividends. 

1362  Q.  Do  you  recall  whether  the  matter  was  discussed 
at  all,  that  is,  of  keeping  the  dividends  as  low  as 

possible?  A.  No,  I  don’t. 

Q.  Did  you  receive  authority  from  Germany  for  the 
amount  of  the  dividend?  A.  What  did  you  say? 

Q.  Did  you  receive  authority  from  Germany  for  the 
amount  of  the  dividend  to  be  declared?  A.  I  never  re¬ 
ceived  any  authority  about  the  dividend. 
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Q.  How  was  the  amount  fixed,  do  you  know?  A.  Well,  at 
a  meeting  someone  would  get  up,  most  likely — the  account¬ 
ant  would  suggest  that  the  profits  are  X  Dollars  and  I  think 
we  can  afford  to  declare  a  dividend  of  so  much;  and  then 
the  directors  would  consider  it  and  take  a  vote  on  it  and 
decide  what  to  do. 

Q.  Do  you  recall  that  you  had  previously  estimated  that 
the  year’s  profit  would  be  $240,000.00?  A.  We  spoke  about 
that  yesterday.  I  don’t  recall  it,  but  it  is  very  likely  that 
when  the  accountant  and  myself,  trying  to  discern  what 
profits  there  were  for  the  year,  we  always  did  that — he 
came  in  said,  “Let’s  figure  it  out.  What  are  your  sales 
going  to  be  in  the  month  of  December;  what  do  you  esti¬ 
mate  them  to  be,”  because  the  trial  balance  and  the  state¬ 
ment  were  completed  at  the  beginning  of  December,  hut 
we  could  tell  by  the  amount  of  sales  we  were  going 
1363  to  have,  and  that  was  something  we  could  tell  ap¬ 
proximately,  and  by  the  amount  of  sales,  knowing 
our  fixed  overhead  and  expenditures,  he  could  estimate  it 
in  the  early  part  of  December,  what  they  would  he,  and  it 
would  be  a  plausible  reason  why,  I  would  say  that.  I  would 
have  to  figure  out  what  the  sales  would  be  and  what  the 
other  expenses,  in  addition  to  the  normal  expenses,  such  as 
contributions,  or  damages  or  claims  which  weren’t  set¬ 
tled  yet,  which  might  be  settled  in  that  month. 

Q.  Who  made  the  estimate  on  the  reserves  to  be  set  up 
for  the  following  year?  A.  I  never  made  any. 

Q.  I  said,  who?  A.  Percus  or  Mr.  Ward,  or  someone 
else. 

Q.  Did  the  directors  vote  on  that?  A.  On  the  reserve? 

Q.  Yes.  A.  Yes;  we  usually  approved  what  was  rec¬ 
ommended  by  those  who  knew  best. 

Q.  Do  you  recall  that  at  the  end  of  1938  you  set  up  a 
number  of  reserves  for  the  following  year:  Advertising; 
World  Fair  Reserve?  A.  Yes;  you  showed  me  that  yes¬ 
terday  ;  I  saw  that  in  the  minute  book,  yes. 
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Q.  Did  you  participate  in  the  discussion  which 

1364  led  up  to  the  setting  of  those  reserves?  A.  I  may 
have. 

Q.  Do  you  recall  if  anyone  in  those  discussions  suggested 
that  those  reserves  be  used  to  keep  the  surplus  low?  A. 
No. 

Q.  So  that  the  Germans  would  not  require  big  dividends? 
A.  No.  The  reserves  sounded  very  reasonable  to  me. 
There  was  a  reserve  for  building  a  building,  which  was 
essential ;  a  reserve  for  bad  debts ;  a  reserve  for  advertis¬ 
ing — we  wanted  to  play  safe  so  that  if  the  following  year 
wasn’t  good  we  would  have  at  least  a  reserve  for  the  ad¬ 
vertising,  and  then  I  think  there  was  something  in  there 
besides,  for  the  "World  Fair  reserve,  I  believe  it  was,  from 
what  I  saw  yesterday. 

Q.  Let  me  refresh  your  recollection,  Mr.  Vort. 

I  will  ask  you  to  look  at  Plaintiff’s  Exhibit  No.  DJ-P15-A, 
being  a  cable  from  Mr.  Ward  to  Mr.  Hollender  in  Stockholm 
of  December  6,  1938  (handing  to  the  witness) .  A.  (After 
examining)  Yes? 

Q.  Do  you  recall  now,  having  refreshed  vour  recollection 
with  Plaintiff’s  Exhibit  No.  DJ-P15-A,  whether  you  dis¬ 
cussed  with  Mr.  Percus  and  Mr.  Ward  the  means  by  which 
dividends  to  Germany  might  be  kept  low  in  1938?  A.  No. 
This  is  a  telegram,  or  a  cablegram,  sent  by  Mr.  Ward  to 
Mr.  Hollender.  It  starts  out  by  saying: 

1365  ‘Four - ” 

I  don’t  know  what  “Four”  means  there;  but 
“Paul”  might  mean  Paul,  myself,  and  Percus  estimated 
what  the  profit  w'ould  be  and  told  him  about  it.  Evidently, 
Ward  might  have  asked  the  accountant  what  the  profit 
would  be  and  Percus  got  together  with  me  and  told  him. 

The  rest  of  the  contents  of  this,  I  know  nothing  about. 
In  fact,  it  says  something  here  about  Bonds,  North  Ber¬ 
gen.  We  never  bought  any  bonds  from  North  Bergen. 
North  Bergen  was  our  subsidiary.  Thev  never  had  bonds 
of  North  Bergen. 
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Q.  Do  yon  recall  whether  or  not  the  suggestion  was  ever 
made?  A.  No.  I  never  heard  any,  and  they  never  bought 
any.  The  individuals  owned  the  bonds  of  North  Bergen, 
not  the  company;  never  bought  any. 

Q.  Do  you  have  any  recollection  at  all  of  what  this 
$40,000  was,  that  these  exhibits  talk  about?  A.  No ;  I  never 
heard  of  it. 

Q.  When  the  report  was  made  up  for  the  year  1938,  your 
final  figures,  your  final  financial  report,  do  you  recall 
whether  there  was  a  separate  report  made  up  for  the  Ger¬ 
man  owners  of  the  company?  A.  I  tell  you  this,  I  read 
the  deposition  of  Mr.  Percus,  and  you  know  as  well  as  I  do 
now,  because  you  must  have  read  them,  that  Mr. 

1366  Percus  testified  there  and  there  is  an  exhibit  there 
that  indicates  that  certain  copies  were  sent  by  him 

to  Europe  and  other  copies  were  sent  to  us  here  in  this 
country.  You  know  that  as  well  as  I  do. 

Q.  What  is  your  own  recollection?  A.  I  know  nothing 
about  sending  any  other  report  to  the  other  side. 

Q.  Did  Mr.  Percus  ever  discuss  it  with  you  at  all?  A. 
No,  never  told  me  he  sent  this  type  of  report  overseas. 

Q.  Did  you  ever  see  other  reports  that  went  overseas? 
A.  No ;  I  never  saw  them.  In  effect,  it  was  recalled  to  me 
the  other  night  that  there  is  an  exhibit  there  plainly  marked 
on  the  back  telling  whom  the  reports  were  sent  to.  I  think 
Mr.  Ward  got  a  copy  of  the  report  and  Mr.  Koch  did,  and 
Europe  got  it,  but  there  were  different  reports  sent  to  me — 
not  those. 

Q.  Did  you  ever  discuss  the  matter  with  Mr.  Ward?  A. 
Never. 

Q.  Mr.  Mahler?  A.  Never. 

Q.  When  the  Germans  came  over  at  Trenton,  did  you  dis¬ 
cuss  with  them  the  figures  they  were  using?  A.  No.  All 
we  talked  about  at  Trenton  was  the  sale  of  the  business, 
that’s  all. 

Q.  Were  you  both  using  the  same  set  of  figures,  or 

1367  two  different  sets,  at  Trenton?  A.  The  figures  I 
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knew  of  were  the  figures  I  was  actually  acquainted  with, 
that’s  all. 

Mr.  Wieferich :  I  will  ask  to  have  marked  for  identifica¬ 
tion  as  Defendant’s  Exhibit  No.  32  a  document  of  three 
pages  dated  March  2S,  1939,  addressed  to  the  Board  of  Di¬ 
rectors  of  Herman  Basch  &  Company,  Inc.,  from  Philip 
Percus,  identified  in  the  deposition  of  Mr.  Percus  as 
DJ-P16,  at  the  top  of  which  is  the  legend,  “Report  for 
Europe.” 

(Thereupon  document  dated  March  28,  1939,  addressed 
to  Board  of  Directors  of  Herman  Basch  &  Company,  from 
Philip  Percus,  bearing  legend,  “Report  for  Europe”  (iden¬ 
tified  as  DJ-P16),  was  marked  by  the  Clerk  of  the  Court, 
“Defendant’s  Exhibit  No.  32  for  identification.”) 

Mr.  Berger  (after  examining) :  I  will  stipulate  for  the 
record,  Your  Honor,  that  DJ-P16,  which  is  Defendant’s  Ex¬ 
hibit  No.  32  for  identification,  is  the  so-called  “Report  for 
Europe.” 

The  Court:  Very  well. 

By  Mr.  Wieferich: 

Q.  Will  you  examine  Defendant’s  Exhibit  No.  32  for 
identification,  Mr.  Vort,  and  tell  me  if  you  have  ever  seen 
that  before?  A.  No;  I  never  saw  this. 

Mr.  Berger:  Before  you  reply,  will  you  read  it,  Mr. 
Vort?  Read  page  2,  also. 

136S  The  Witness :  I  read  page  1.  Is  there  another  part 
to  this?  (Examining) 

Bv  Mr.  Wieferich: 

Q.  Mr.  Vort,  what  I  want  to  direct  your  attention  to  is 
on  the  last  page,  a  handwritten  tabulation  of  Defendant’s 
Exhibit  No.  32  for  identification,  the  “Report  for 
Europe,”  there  is  a  page  entitled,  “Herman  Basch  &  Com¬ 
pany,  Inc.,  Summary  of  Income,  Profit  and  Loss  for  the 
year  ending  December  31,  1938,”  on  accounting  paper. 
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Mr.  Berger:  Mr.  Wieferich,  are  you  asking  the  witness 
whether  he  received  this  report  or  are  you  asking  him  to 
use  it  to  refresh  his  recollection? 

Mr.  Wieferich:  I  have  already  asked  him  if  he  received 
it,  and  he  said  No.  I  am  now  using  it  to  refresh  his  recol¬ 
lection. 

By  Mr.  Wieferich : 

Q.  I  want  to  direct  your  attention  to  the  item,  which  is 
the  fourth  item  at  the  bottom  of  the  page,  “Net  profit  for 
year  after  all  deductions,  $64, 609.16.’ ’  A.  What  about  it? 

Q.  Do  you  recall,  as  treasurer  of  Herman  Basch,  whether 
you  gave  that  figure,  whether  you  arrived  at  such  a  figure? 
A.  I  don’t  remember  what  the  figure  was,  No;  I  really 
don’t.  I  would  have  to  look  at  the  books  to  find  out  what 
the  figure  was.  I  think  we  could  find  that  entered  in 
1369  the  surplus  account. 

That  is  the  best  way  I  could  tell,  but  I  couldn’t  tell, 
by  looking  at  it  now,  whether  that  is  the  profit  in  1938.  I 
don’t  think  you  would  expect  me  to  do  that. 

Q.  I  am  asking  whether  you  recall  that  the  net  profit  for 
1938  was  sixty-four  thousand-some-odd  dollars?  A.  I  don’t 
remember  it,  and  I  wouldn’t  remember  it  unless  I  referred 
to  the  books.  How  can  I  remember  what  the  net  profit  was 
in  1938,  thirteen  years  ago,  unless  I  looked  at  the  books? 

Q.  Suppose  you  examine  Plaintiff’s  Exhibit  DJ-P17,  be¬ 
ing  the  report  to  your  board  of  directors  of  March  24,  1939. 
I  will  ask  you  to  examine  that,  particularly  page  10  thereof, 
where  the  statement  appears,  “Net  profit  of  $130,121.81,” 
as  shown  for  the  year  1938?  A.  And  this  is  our  report? 

Q.  Well,  my  first  question  will  be  whether  you  received 
that  report,  and  if  you  want  to  refresh  your  recollection,  I 
think  page  2  shows  certain  names  to  whom  the  report  was 
sent.  A.  You  see,  the  pages  aren’t  numbered  and  I  don’t 
know  where  it  begins  and  when  it  ends.  It  says,  Statement 
1,  2  and  3  was  delivered  to  Curt  Mahler.  One  was  delivered 
to  Ted  Koch,  Statement  2.  Statement  3  was  delivered  to 
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George  Ward,  at  Thorer  &  Hollender’s  place;  but 

1370  Statements  4,  5  and  6  were  given  to  Herman  Basch 
&  Company. 

In  other  words,  there  were  two  types  of  statements;  4, 
5  and  6  were  given  to  us,  and  1  and  2  weren’t.  So  I  have  to 
look  at  Statements  4  and  5  and  6  in  order  to  get  what  you 
are  referring  to. 

Q.  I  think  that  means  copies,  Mr.  Vort.  You  better  check 
that.  A.  It  just  says,  “Prepared  by  George  Percus;  okayed 
by  Philip  M.  Percus;  typed  and  checked  and  ‘1’  delivered 
to - ”  it  doesn’t  say  “copies”  here - 

Mr.  Berger:  We  don’t  want  to  confuse  the  record,  Your 
Honor,  or  the  witness.  I  will  stipulate  that  the  six  copies 
referred  to  must  have  been  six  copies  of  the  report  which 
the  witness  is  looking  at.  You  are  confused. 

The  Report  for  Europe  was  the  prior  exhibit,  DJ-P16. 

I  will  stipulate,  Mr.  Wieferich.  I  don’t  want  to  confuse 
the  record. 

Mr.  Wieferich :  Right. 

By  Mr.  Wieferich: 

Q.  My  only  question  is,  I  want  to  direct  your  attention 
to  the  net  profit  on  page  10  of  $130,131.00  for  193S,  and  ask 
you  if  you  recall  arriving  at  that  figure  as  the  net  profit  of 
Herman  Basch  &  Company  for  1938?  A.  You  know,  I  could 
tell  if  you  let  me  see  the  books.  I  think  that  will  re- 

1371  fresh  my  memory  better.  I  could  tell  by  the  percent¬ 
age  bonuses,  because  we  were  getting  a  certain  per¬ 
centage,  and  if  we  were  getting  a  certain  percentage,  I 
could  multiply  that  by.  a  figure  and  come  to  the  best  con¬ 
clusion. 

Q.  When  you  went  to  Percus,  at  Trenton,  didn’t  you  look 
for  the  net  profit  for  the  preceding  year?  A.  I  must  have; 
I  must  have  known  then. 

Q.  Do  you  recall  what  they  were,  whether  they  were  closer 
to  this  figure  or  to  the  $60,000  figure  in  the  previous  ex¬ 
hibit?  A.  If  you  could  tell  me  what  the  dividend  was  in 
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1938,  possibly  I  can  judge  approximately  from  that,  because 
the  dividend  would  be  commensurate  with  the  profit.  I 
imagine  that  is  the  basis  they  would  use  on  dividends. 

Q.  First  let  me  ask  you  this:  Do  you  know,  having  re¬ 
freshed  your  recollection  with  these  two  reports,  whether 
or  not  one  figure  on  net  profit  was  used  in  your  official 
company  reports  and  another  figure  was  sent  to  Europe? 
A.  That,  I  don’t  know;  I  have  told  you  that  so  often;  I 
don’t  know. 

Mr.  Berger:  Wouldn’t  the  exhibit  show,  Your  Honor — 
isn’t  that  the  best  evidence? 

The  Court :  I  think  he  can  answer  that  question,  whether 
he  knew  that. 

By  Mr.  Wieferich: 

Q.  Let  me  refresh  your  recollection  from  the  deposition 
of  Mr.  Percus,  and  I  read  from  page  72.  After 
1372  identifying  DJ-P16  and  -17, 1  asked  Mr.  Percus*. 

“Q.  Can  you  identify  these,  Mr.  Percus?  “A. 

Yes,  sir. 

“Q.  Are  they  reports  prepared  by  yourself  for  submis¬ 
sion  to  the  board  of  directors  of  Herman  Basch  &  Company, 
Inc.?  “A.  Yes,  sir. 

“Q.  Now  I  asked  as  a  general  question  a  moment  ago — 
I  had  these  marked  in  response  to  your  suggestion,  and 
perhaps  it  will  refresh  your  recollection — the  general  ques¬ 
tion  is,  can  you  tell  me  the  way  in  which  you  were  able  to 
use  accounting  devices  or  other  devices  to  present  a  lean 
financial  picture  to  the  German  Government  on  Herman 
Basch  &  Company,  Inc.?  “A.  In  the  report  marked  ‘Re¬ 
port  for  Europe,’  at  ‘Statement  No.  2,’  there  is  shown  an 
item,  net  profit  for  the  year  after  all  deductions  of 
$64,609.16. 

“That  compares  with  a  net  profit — rather  with  an  item 
called  net  profit  for  the  year  after  federal  income  taxes, 
shown  on  the  corresponding  statement  of  the  report  to  the 
directors,  of  $130,121.81. 
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“The  difference  consisted  mainly  of  reserves  for  adver¬ 
tising,  and  for  acquisition  of  a  boiler-house,  the  total  of 
which  amounted  to  $63,000.00. 

1373  “That  item  of  $63,000.00  was  deducted  in  arriving 
at  the  net  profit  for  European  purposes.  It  was  not 

deductible  here  for  federal  income  tax  purposes.” 

Does  that  refresh  your  recollection  that  there  were  two 
reports  drawn  up,  one  for  Europe  and  one  for  your  board 
of  directors  here,  designed  to  keep  the  net  profit  low  for 
purposes  of  showing  the  German  owners  and  German  Gov¬ 
ernment?  A.  No;  I  never  knew  about  that.  When  I  say 
“never,”  I  mean  never. 

Mr.  Berger:  Your  Honor,  may  I  request  to  have  read 
into  the  record,  since  a  portion  of  the  deposition  has  been 
read  in,  another  portion  which  will  amplify  it  and  put  the 
truth  before  the  Court  on  the  document? 

On  page  76: 

“Q.  (By  Mr.  Wieferich)  Was  your  report  for  Europe 

also  sent  to  the  board  of  directors?  “A.  No,  it  was  not. 

My  notations - ” - 

* 

Mr.  Wieferich:  Now,  Your  Honor. 

The  Court :  I  sustain  the  objection. 

Mr.  Wieferich:  You  have  read  extensively - 

The  Court:  I  have  not  admitted  any  part  of  that  depo¬ 
sition  in  evidence. 

•  ••••••••• 

1374  Q.  Now,  Mr.  Vort,  do  you  recall  whether  or  not 
at  this  time  there  was  a  discussion  by  the  directors 

as  to  whether  or  not  any  information  should  appear  on 
your  balance  sheets  involving  Thorer  &  Company?  A.  No; 
I  don’t. 

Q.  I  think  you  testified  previously  that  certain  loans  had 
been  made  to  Herman  Basch  &  Company  from  Thorer  & 
Company  of  previous  years’  dividends.  Do  you  recall 
that?  A.  Loans?  Yes. 

Q.  Do  you  recall  whether  at  or  about  this  time,  Decem¬ 
ber,  193S,  it  was  decided  not  to  show  Thorer  &  Company 
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as  a  creditor  anymore  on  your  balance  sheets?  A.  The 
books  show  Thorer  &  Company  loan  accounts  on  the  ledger. 
You  saw  that  yesterday.  There  is  an  account  called, 
Thorer  &  Company,  after  1938,  and  it  is  called  Thorer  & 
Company — Loan.  It  is  very  open. 

Q.  How  long  was  it  carried  as  Thorer  &  Company  Loan 
Account?  A.  Until  it  was  paid  off. 

Q.  You  are  sure  of  that?  A.  I  am  quite  sure  of 

1375  that;  yes.  We  could  look  at  the  book  and  see. 

Q.  I  will  ask,  to  refresh  the  recollection  of  the  wit¬ 
ness,  for  him  to  examine  Plaintiff’s  Exhibit  No.  DJ-P43, 
being  a  handwritten  memorandum  entitled,  “Monthly  Pa¬ 
pers  1939  H.  Basch  &  Co.,”  identified  in  the  deposition  of 
Mr.  Percus  as  DJ-P43  (handing  to  the  witness).  A.  (The 
witness  examines.) 

Q.  Will  you  examine  DJ-P43  and  refresh  your  recollec¬ 
tion,  Mr.  Vort,  as  to  whether  or  not  in  January,  1939,  it 
w^as  decided  by  the  management  that  it  w'ould  be  advisable 
not  to  show’  Thorer  &  Company’s  name  on  the  financial  re¬ 
port  of  Herman  Basch  &  Company.  A.  No;  it  doesn’t.  I 
never  saw  this  paper  before.  Whose  paper  is  this;  w’hose 
notation  is  this? 

Q.  This  has  been  identified  in  the  deposition  of  Mr. 
Percus  as  a  paper  he  drew  up.  A.  No;  I  never  saw  this 
paper  before. 

Q.  Do  you  note  on  this  paper  where  the  Thorer  &  Com¬ 
pany  Loan  Payable  has  been  closed  out?  A.  I  notice  dowm 
about  the  fifth  line  from  the  bottom  it  is  called  Thorer  & 
Company  balance  of  old  loan,  $6,590.00,  and  it  is  crossed 
out.  I  notice  it  wras  there  and  crossed  out  later  on. 

Q.  And  do  you  notice  wrhere  it  is  inserted?  A.  No. 

1376  Q.  In  the  last  item  on  the  page,  in  “Miscellaneous 
Unpaid  Expenses,  Insurance,  Professional  Fees,  In¬ 
terest,  etc.,”  you  wdll  find  $15,484.98  crossed  out  and 
$22,075.87  inserted  on  this  paper  as  simply  a  loan  payable 
in  the  same  account  along  wuth  the  account  of  the  manage- 
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ment,  Paul  W.  Vortrefflich,  Fred  Basch,  Curt  Maliler,  and 
Ernest  Nauen. 

Does  that  refresh  your  recollection  that  the  Thorer  & 
Company  loan  account  was  transferred  and  put  into  simply 
a  loan  payable  along  with  the  management  on  your  financial 
report?  A.  No;  it  doesn’t.  I  never  saw  this.  I  do  know 
my  books  show  a  separate  account  for  loans  payable.  How 
the  accountant  got  this  together,  I  don’t  know,  or  why  he 
got  it  together,  I  wouldn’t  know. 

I  can  see  that  Thorer  &  Company  was  crossed  out  and 
added  to  the  other  items  below. 

Q.  To  refresh  your  recollection,  let  me  read  from  the 
deposition  of  Mr.  Percus,  on  page  194  in  this  proceeding: 

“Q.  The  second  entry  there,  which  is  crossed  out,  speak¬ 
ing  of  the  $54,500  loan  that  was  received  in  December,  1938, 
does  that  indicate  to  you  what  month  this  statement  was 
prepared  in?  “A.  Yes,  I  believe  it  was  prepared  for  the 
month  ended  January  31,  1939. 

1377  “Q.  I  call  your  attention  to  the  fifth  line  from  the 

bottom  of  the  page : 

“  ‘Thorer  &  Company  (balance  of  old  loan)  $6,590.S9’  is 
crossed  out?  “A.  Yes,  sir. 

“Q.  Do  you  know  where  that  sum  appears  instead  on  this 
page?  “A.  Yes,  I  do. 

“Q.  Can  you  identify  it  for  us?  “A.  It  appears  in  the 
final  item  above  the  line  in  the  amount  of  $22,075.S7. 

“Q.  Can  you  tell  me  why  it  was  placed  in  the  Miscel¬ 
laneous  Account  rather  than  listed  as  an  individual  loan? 
“A.  Yes,  because  it  was  not  considered  advisable  to  show 
on  a  report  issued  by  Herman  Basch  &  Company  that  they 
are  indebted  to  Germans. 

“Q.  For  whom  was  this  report  prepared?  “A.  For  the 
management,  I  believe. 

“Q.  Well,  who  instructed  you  to  delete  loans  to  Thorer 
&  Company? 

“Mr.  Berger:  First,  ‘did  anyone’  ”? 
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Does  that  refresh  your  recollection  that  you  instructed 
Mr.  Percus  to  change  his  accounting  system  this  way  so  as 
not  to  show  German  loans?  A.  Well,  I  think  it  would 

1378  have  been  a  good  idea,  but  I  don’t  remember  telling 
him  that. 

It  may  have  been  that  Fred  Basch  told  him  to,  or  some¬ 
body  else,  but  it  would  have  been  a  good  idea  not  to  show 
it,  on  account  of  that  boycott  situation.  I  could  see  the 
logic  there,  but  as  far  as  my  books  are  concerned,  the  books 
are  kept  correctly  and  it  shows  a  Thorer  &  Company  loan. 
How  he  got  his  statements  up,  I  don’t  know.  But  may  I 

ask  this  question,  how  about - 

Mr.  Berger:  You  ate  not  to  ask  questions. 

The  Witness :  I  am  sorry. 

By  Mr.  Wieferich: 

Q.  Well,  do  you  recall  what  the  dividend  was  at  the  end 
of  1938  that  was  declared — offhand?  A.  Well,  I  mean  there 
were  three  figures  we  looked  at  yesterday.  It  was,  I  think, 
in  1937,  I  think  it  was  eighty-four,  wasn’t  it,  or  ninety — I 
don’t  know — I  had  better  look  at  the  ledger  instead  of 
guessing. 

Q.  Suppose  you  look  at  the  minutes -  A.  (Inter¬ 

posing)  Well,  we  can  look  at  the  minutes  or  at  the  ledger. 

Q.  - and  refresh  your  recollection  and  tell  me  what 

the  dividend  that  was  declared  by  the  board  of  directors  of 
Herman  Basch  was  for  1938?  A.  (Reading:) 

“It  was  resolved  that  there  be  and  hereby  is 

1379  declared  from  the  surplus  profit  of  the  company  a 
dividend  of  $60,000  payable  today  to  the  holders  of 

record  of  the  outstanding  capital  stock  of  this  company.” 
That  was  declared  in  December. 

Q.  You  were  reading  from  what  minutes?  A.  Minutes 
of  special  meeting  of  the  board  of  directors  held  December 
27,  1938. 

Q.  Do  you  recall  whether  or  not  that  money  was  paid  to 
Thorer  &  Company  that  day?  A.  Well,  I  don’t  recall 
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whether  it  was  paid  that  day  or  the  next,  it  may  have  been. 
It  said,  “payable  today.”  It  was  toward  the  end  of  the 
year,  and  I  suppose - 

Mr.  Berger:  Did  you  say  Thorer  &  Company? 

Mr.  Wieferich:  Thorer  &  Company. 

The  Witness:  No;  Althor.  Basch  &  Company  paid  to 
Althor,  that’s  right. 

By  Mr.  Wieferich: 

Q.  And  what  happened  to  the  money,  do  you  know — was  it 
transmitted  to  Germany?  A.  No;  I  remember  seeing  that 
loan  account  yesterday,  where  they  gave  us — Althor — I 
think  Mr.  Ward  sent  that  check  back  to  us  to  be  credited  to 
the  account  of  Thorer  &  Company.  That  is  the  loan  ac¬ 
count,  that’s  right,  it  came  back  as  a  loan. 

1380  Q.  And  isn’t  that  the  $54,500  loan  which  was  on 
the  books  in  the  name  of  Thorer  &  Company  in  Jan¬ 
uary,  1939  ?  A.  Yes ;  I  think  it  is. 

Q.  And  do  you  know  whether  that  loan  was  kept  in  the 
name  of  Thorer  &  Company  on  your  books  for  the  rest  of 
the  year?  A.  I  think  it  was  Thorer  &  Company  loan  ac¬ 
count  ;  I  saw  it  yesterday. 

Q.  Was  that  loan  still  on  your  books  at  the  time  of  the 
Trenton  conference?  A.  Well,  I  think  the  1938  dividend, 
I  got  instructions  to  pay  that  by  Mr.  Ward.  It  was  a  lia¬ 
bility  of  the  company.  We  owed  that  company.  It  showed 
as  a  liability,  and  I  have  the  letters  here  giving  me  author¬ 
ization  how  to  pay  it. 

It  was  their  money  in  193S.  Evidently  they  loaned  it 
back  to  us — Althor  gave  it  to  us  for  the  account  of  Thorer 
&  Company. 

Evidently,  Thorer  &  Company  endorsed  it  and  we  cred¬ 
ited  the  account  of  Thorer  &  Company  loan  account.  We 
were  told  how  to  pay  it. 

That  was  a  liability  of  Herman  Basch  &  Company,  who 
borrowed  that  money — didn’t  borrow  it,  they  asked  us  to 
put  it  in,  in  December,  or  January,  and  then  we  paid  it  off, 
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as  I  explained  to  you  yesterday,  but  it  was  a  liability  of 
the  corporation,  Herman  Basch  &  Company. 

13S1  Mr.  Wieferich:  To  refresh  your  recollection,  let 
me  have  marked  as  Defendant’s  Exhibit  No.  33  for 
identification  a  letter  dated  December  27,  1938,  addressed 
to  Herman  Basch  &  Company,  attention  Mr.  P.  Vortrefflich 
from  George  Ward,  previously  identified  as  DJ-W125. 

(Thereupon  a  letter  dated  December  27,  1938,  addressed 
to  Herman  Basch  &  Company,  Attention  Mr.  P.  Vortreffiich 
from  George  Ward  (previously  identified  as  DJ-W125)  was 
marked  by  the  Clerk  of  the  Court  “Defendant’s  Exhibit 
No.  33  for  identification.”) 

By  Mr.  Wieferich : 

Q.  Would  you  examine  Defendant’s  Exhibit  No.  33  for 
identification  and  refresh  your  recollection  and  tell  me  if 
you  received  it?  A.  Yes;  I  remember  getting  this  letter. 

Q.  Does  that  refresh  your  recollection  that  you  received 
the  check  for  $59,500  on  December  27,  1938?  A.  A  letter 
was  sent  to  me  on  the  twenty-seventh;  it  might  have  come 
in  on  the  twenty-eighth,  I  don’t  know. 

Q.  That  is  the  same  day  that  the  dividend  was  declared, 
isn’t  it?  A.  The  letter  was  sent  to  me  the  same  day;  yes, 
sir. 

What  they  may  have  done  was  endorse  that  check  back 
again,  instead  of  Althor  depositing  it  and  going  through 
the  mechanics — that’s  what  I  recall,  that  it  was  endorsed 
by  Althor,  payable  to  Thorer  &  Company,  and  so  that 
1382  Thorer  &  Company  could  get  credit  on  our  books,  so 
that  that  check  may  or  may  not  have  gone  through 
the  bank.  It  may  have  been  endorsed  back  again  and  then 
later  we  paid  it  out  again  during  1939,  paid  it  to  Thorer  & 
Company. 

Q.  Do  you  recall  that  on  December  8,  1938,  you  had  esti¬ 
mated  the  profit  of  Herman  Basch  &  Company  would  be 
$240,000?  A.  I  don’t  recall  it,  no.  That  $240,000  sounds 
phenomenal  and  fantastic.  It  may  be  the  gross  profit  be- 
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fore  deductions  of  the  various  taxes  and  expenses  and  God 
knows  whatever  else  there  was. 

Q.  Do  you  recall  that  the  year-end  financial  report, 
which  was  just  shown  to  you,  showed  the  net  profit  for  the 
year  to  be  $130,000  for  Herman  Basch  &  Company?  A. 
That’s  what  I  told  you,  I  would  have  to  look  at  the  books 
to  see  that.  I  don’t  recall  how  much  was  made  each  year 
now,  but  I  could  look  at  the  books  and  tell  you  immediately. 
I  mean  that  is  the  best  evidence.  Our  ledger  would  tell 
you  that. 

Q.  Which  book  do  you  want?  A.  1938, 1  could  look  at  the 
193S  ledger,  at  the  surplus  account,  and  see  what  surplus 
was  credited  to  the  surplus. 

Q.  And  will  that  show  you  your  net  and  gross  profit  for 
the  year?  A.  No,  not  net  and  gross.  It  would  show 
1383  the  profits.  That  is  what  you  asked  me,  what  were 
the  profits  for  1938. 

You  don’t  talk  in  terms  of  gross  and  net.  Wrhen  vou  talk 
about  profit,  you  mean  net  profit  after  taxes  and  after  de¬ 
ductions. 

Q.  WTiat  I  want  to  know  is  what  books  you  want  to  look 
at  in  order  to  tell  me  what  figure  it  was  for  193S?  A.  You 
could  look  at  a  statement  for  the  year  193S;  you  have  all 
our  statements. 

Q.  That  is  the  one  you  just  saw,  which  said  the  net 
profits  were  $130,000.  A.  And  then  we  could  look  at  our 
ledger  also  to  verify  that. 

Mr.  Berger:  Which  ledger  do  you  want? 

The  Witness:  193S. 

By  Mr.  Wieferich: 

Q.  Mr.  Vort,  I  hand  you  the  general  ledger  for  Herman 
Basch  &  Company  for  the  year  1938.  A.  (After  exam¬ 
ining)  Evidently  the  profit  before  taxes  for  December,  193S 
came  to  $130,000  less  federal  income  tax  of  twenty-nine — 
there  are  deductions  there,  but  I  assume — 
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Q.  What  was  the  profit?  A.  The  sixty-two,  I  suppose, 
went  out  as  dividends  out  of  surplus. 

The  Court:  How  much  did  you  say  the  net  profit  was? 

The  Witness:  W’ell,  now,  I  have  to  figure  this  out 

1384  carefully. 

By  Mr.  WTeferich: 

Q.  Doesn’t  the  record  show?  A.  No.  There  are  various 
entries  in  there;  there  were  credits  and  debits  and  1  have 
got  to  make  sure.  I  think  I  would  rather  look  at  the  state¬ 
ment. 

Q.  I  show  you  again  Plaintiff’s  Exhibit  No.  DJ-P17,  the 
report  to  the  board  of  directors  of  Herman  Basch  &  Com¬ 
pany,  Inc.,  March  24,  1939,  and  call  your  attention  on  page 
10  of  that  report  to  the  statement,  “A  net  profit  of 
$130,121.81  is  shown  for  the  year  1938  as  compared  with  a 
net  profit  of  $132,837.22  for  1937.”  A.  Which  statement 
is  this? 

The  Court:  You  are  asking  the  witness  one  question  and 
he  is  looking  at  something  else. 

By  Mr.  Wieferich: 

Q.  I  want  you  to  look  at  this  report,  wdiich  is  the  report 
to  your  board  of  directors,  March  24,  1939,  for  the  fiscal 
year  1938  (handing  to  witness). 

I  ask  you  if  that  will  help  you  pick  out  of  your  books  the 
net  profit  figure  for  1938?  A.  It  sounds  very  likely  that 
$130,000  was  the  profit,  according  to  this. 

This  is  a  report  taken  from  our  own  report  which  was 
sent  to  us,  and  evidently  it  is  correct. 

1385  Q.  Can’t  you  find  it  in  the  book,  in  the  ledger 
book?  A.  According  to  this  $129,549 — there  may 

have  been  some  surplus  adjustments  on  the  account  which 
would  make  up  the  difference. 

Out  of  $130,000,  I  see  the  debit  we  charged  against  that 
was  1938  federal  tax  of  $29,940;  a  dividend  of  $62,000, 
which  would  leave  surplus  $38,000  after  paying  the  tax 
after  dividend  of  $62,000. 
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Q.  How  much  of  that  money,  of  any  of  those  profits — no 
matter  which  figure  you  use — were  sent  to  Germany  be¬ 
tween  the  time,  the  end  of  193S  when  these  figures  were 
arrived  at,  and  the  Trenton  conference?  A.  Well,  I  think 
I  have  our  schedule  that  you  asked  me  to  make  up  with  me, 
and  I  would  rather  look  at  that  schedule  and  tell  you  the 
1938  dividend,  how  it  was  paid. 

Q.  I  say,  out  of  the  profits,  was  the  dividend  the  only 
portion  that  was  sent  to  Germany?  A.  That’s  all,  of 
course,  after  1938. 

Mr.  Berger:  Your  Honor,  let  me  object.  The  witness 
testified  that  the  dividend  was  paid  Althor,  and  returned  by 
Althor  as  a  loan  to  his  company,  and  it  is  improper,  I  sub¬ 
mit,  to  ask  a  misleading  question,  “Was  it  sent  to  Ger¬ 
many?” 

Mr.  Wieferich:  That  is  why  I  asked  not  the  dividend, 
but  the  profit. 

By  Mr.  Wieferich: 

13S6  Q.  Were  any  of  the  profits  sent?  A.  No.  It  was 
dividend  here  of  $59,500  credited  to  Thorer  &  Com¬ 
pany’s  account  through  Althor. 

The  Court :  The  question  is,  was  any  of  the  profit  sent  to 
Germany? 

The  Witness:  Why,  no. 

The  Court:  Very  w ell. 

The  Witness:  Not  that  I  know  of. 

By  Mr.  Wieferich: 

Q.  I  show  the  witness  the  general  journal  for  January, 
1939,  to  December,  1940,  of  Herman  Basch  &  Company, 
page  229,  an  account  entitled  “Loan  Account.” 

I  direct  your  attention  to  the  figure  at  the  top,  Loan  Ac¬ 
count,  $54,500.  Is  that  the  dividend  which  you  spoke  of? 
A.  Yes,  I  think  so. 

Q.  Is  that  the  amount  which  was  carried  on  your  books 
as  owing  to  Thorer  &  Company?  A.  I  believe  it  was. 
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Q.  Is  that  the  same  $54,500  ?  A.  I  think  so. 

Q.  Is  there  a  separate  Thorer  &  Company  account,  or  is  it 
just  a  loan  account  at  this  time?  A.  How  they  carried  it 
then,  I  would  have  to  see  if  there  is  another  Thorer 
13S7  account.  (Examining.)  No — where  did  I  see  Thorer 
&  Company  loan  account?  You  showed  it  to  me  yes¬ 
terday.  What  account  was  that? 

Q.  I  think  yesterday  we  were  examining  the  1938  report. 
This  is  the  1939  ledger,  and  I  ask  you  if  there  is  a  Thorer 
&  Company  loan  account  at  that  time?  A.  No;  not  in  1939, 
evidently.  It  is  called  “Loan  Account,”  and  that  was  the 
money  to  be  paid  to  them. 

Q.  Does  that  refresh  your  recollection  that  you  decided 
to  change  the  title  of  the  account?  A.  I  didn’t  change  any 
title  of  the  account. 

Q.  As  treasurer  of  the  company,  did  you  ever  have  occa¬ 
sion  to  use  these  books?  A.  I  looked  through  ‘hem,  yes, 
but  the  accountant  may  have  opened  the  loan  account  for 
the  very  purpose  you  mentioned  to  me,  that  he  didn’t  want 
it  to  be  known  — it  could  very  well  be. 

Q.  You  don’t  recall  discussing  that  with  him?  A.  No.  I 
mean,  he  would  open  an  account  and  not  ask  me  what  to 
label  the  account.  As  a  CPA,  he  would  know  what  to  label 
the  account. 

But  these  moneys  were  paid  out,  as  I  said,  in  1939.  Every 
item  here  was  paid  back. 

Q.  What  was  the  purpose  of  this  declaring  of  a  dividend 
on  December  27,  1938,  and  paying  that  dividend  to  Althor, 
and  Althor  reloaning  it  to  Herman  Basch  &  Company  the 
same  day?  Did  you  discuss  that  with  anyone? 
1388  A.  I  don’t  know  of  any  particular  reason,  except  the 
same  thing  happened  in  1937,  and  you  showed  me 
where  it  happened  in  1936 — I  didn’t  recall  that — it  hap¬ 
pened  in  1938;  it  happened  prior  to  that. 

They  evidently  didn’t  know  how  much — this  is  only  an 
assumption — didn’t  know  what  they  would  have  to  send 
over  to  Germany.  They  were  under  instructions  there. 
They  had  to  bring  money  in,  so  they  tried  to  hold  it. 
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Now,  that  money  wasn’t  any  good  in  Althor’s  account, 
but  it  could  be  used  by  Herman  Basch  &  Company  in  the 
interim,  but  when  we  got  letters  giving  us  this  money  it 
claimed  it  was  a  demand  loan,  payable  on  demand,  et  cetera, 
et  cetera,  but  we  always  had  to  be  in  position  to  repay  it. 

Q.  Do  you  recall  whether  it  was  adopted  by  the  board 
of  directors  of  Herman  Basch  &  Company  because  of  a  tax 
saving?  A.  A  tax  saving?  No;  it  couldn’t  be.  I  don’t  see 
how  a  tax  could  be  saved  if  they  loaned  us  money.  I  mean, 
I  don’t  see  the  connection — I  don’t  know,  though. 

Q.  You  don’t  recall  any  discussion  on  that  at  all?  A. 
No ;  never. 

Q.  While  you  have  the  ledger  there  for  1939,  would  you 
read  into  the  record  how  much  the  company  owed  Tliorer 
&  Company  on  February  18,  1939,  at  the  date  of  the 
13S9  Trenton  conference?  A.  Well,  this  loan  account  in¬ 
dicates  that  on  January  first,  which  was  that  balance 
of  December  27,  1938,  the  credit  showed  $61,090.S9,  which 
is  made  up  of  $54,500 — evidently  that  is  the  dividend — and 
a  credit  of  $6,590.89,  aggregating  the  figure  I  gave  you 
before. 

The  first  payment  was  made  March  11  on  the  debit  side, 
$5,S95.S3 - 

Q.  Wait - A.  (Interposing)  I  thought  you  wanted - 

Q.  I  say,  as  of  February  IS,  1939,  at  the  time  of  the 
Trenton  conference,  what  was  the  amount  of  the  loans  pay¬ 
able  to  Thorer  &  Company;  what  do  the  books  show?  A. 
This  shows  the  amount  I  just  gave,  $61 ,090.S9.  It  there¬ 
fore  would  have  to  be  in  February,  because  the  first  pay¬ 
ment  was  made  in  March. 

Q.  Do  you  remember  whether  separate  reports  were 
made  up  for  the  board  of  directors — financial  reports — for 
Herman  Basch  &  Company  in  1939  which  were  different 
from  the  reports  which  were  submitted  to  the  banks  in 
New  York?  A.  Oh,  yes.  We  had  two  types  of  statements 
that  were  made — the  same  statements,  mind  you — but  the 
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banks  never  required  a  statement  giving  all  the  details  as 
to  the  production  end  of  it. 

In  other  words,  what  they  really  wanted  was  a  short 
P  &  L  (profit  and  loss)  report,  and  an  asset  and  lia- 

1390  bill  tv  report,  a  balance  sheet;  but  they  didn’t  want 
this  whole  big  report  that  included  all  the  different 

explanations  about  various  items,  explaining  each  particu¬ 
lar  item,  and  so  forth.  But  the  balance  sheet  and  the  profit 
sheet  were  exactly  the  same,  excepting  that  they  were  a 
condensed  report — let’s  put  it  that  way. 

Q.  And  were  the  executives  ’  accounts  the  same,  so  far  as 
the  banks  could  discern,  as  the  accounts  which  were  on  the 
report  to  the  board  of  directors?  A.  The  board  of  direc¬ 
tors? 

Q.  Yes.  The  financial  reports  made  to  your  board.  A. 
The  same  as  the  bank’s,  yes,  except  that  they  were  con¬ 
densed;  they  weren’t  voluminous. 

Q.  Do  you  recall  whether  or  not  there  was  any  differ¬ 
ence  in  that,  the  account  of  Mr.  Curt  Mahler  in  the  report 
to  the  banks,  from  that  which  was  given  to  your  board  of 
directors?  A.  No,  I  don’t.  I  don’t  think  so,  unless  the  ac¬ 
countant  had  a  separate  account,  like  he  did  here,  and  called 
it  “loan  account,”  but  the  obligation  of  this  corporation 
would  be  the  same,  but  I  don’t  recall;  you  would  have  to 
show  it  to  me. 

Mr.  Wieferich:  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  No.  34  for  identification  a  financial  statement  dated 
February  17,  1941,  addressed  to  the  board  of  directors  of 
Herman  Basch  &  Company,  Inc.,  the  exhibit  being 

1391  three  pages,  the  first  page  being  headed  up,  “For 
Bank,”  identified  in  the  deposition  of  Mr.  Percus  as 

DJ-P61. 

I  may  state,  Your  Honor,  the  only  page  I  have  reference 
to  is  the  third  page  of  that. 

(Thereupon  financial  statement  dated  February  17,  1941, 
addressed  to  Board  of  Directors,  Herman  Basch  &  Com¬ 
pany,  Inc.,  headed,  “For  Bank,”  was  marked  by  the  Clerk 


530 


of  the  Court,  “Defendant’s  Exhibit  Xo.  34  for  identifica¬ 
tion.”) 

By  Mr.  Wieferich: 

Q.  I  will  ask  you  to  examine  that  report,  Mr.  Vort,  and 
tell  me  if  you  received  a  copy  of  it?  A.  That  would  be  hard 
to  say,  whether  I  did  or  didn’t. 

Is  this  the  copy  you  say  that  was  made  for  the  bank? 

Q.  For  the  bank.  A.  It  might  be  that  the  bank  got  its 
report  directly  from  the  accountant,  just  as  I  did. 

Mr.  Berger:  Before  you  go  ahead,  Mr.  Wieferich,  if  we 
are  looking  at  the  same  thing,  DJ-P61,  which  recites  it  was 
sent  to  Dr.  Xauen,  where  does  it  say  it  was  a  copy  for  the 
bank?  I  just  wanted  to  be  sure  that  I  follow  you. 

Mr.  Wieferich:  My  copy  shows,  up  underneath  the 
stapling. 

Mr.  Berger:  (Examining)  All  right,  sir. 

By  Mr.  Wieferich : 

Q.  I  direct  your  attention,  for  the  purpose  of  refreshing 
your  recollection,  to  the  bottom  of  the  third  page  of 
1392  that  exhibit,  the  very  last  entry  being  an  entry  en¬ 
titled,  “Miscellaneous  Unpaid  Expenses,  Insurance, 
Light,  Repairs,  Fees,  et  cetera,  $13,446.4S”?  A.  What 
about  it? 

Q.  Do  you  recall  that  account  was  ever  used  to  conceal 
Mr.  Mahler’s  earnings  in  Herman  Basch  &  Company?  A.  I 
don’t  recall  that  anything  was  done  to  conceal  anything.  I 
don’t  recall  that. 

Q.  Do  you  see  above  that,  “Due  to  officers,  $57,123.74,” 
with  your  name,  and  Fred  Basch,  and  Ernest  Xauen? 
A.  Yes. 

Q.  Wasn’t  Mr.  Mahler  in  1941  connected  with  Herman 
Basch  &  Company?  A.  He  was. 

Q.  Was  he  an  officer  of  Herman  Basch  &  Company?  A. 
I  don’t  know,  but  I  think  there  was  at  that  time,  I  think, 
jealousy,  and  they  didn’t  want  anyone  to  know  he  was  con¬ 
nected  with  our  business. 
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There  is  jealousy  among  the  furriers,  and  maybe  he  kept 
it  out,  or  didn’t  want  the  bank  to  know  it.  You  might  ask 
him  about  that. 

Q.  You  mean,  as  treasurer,  you  didn’t  know  where  his 
account  was  carried  in  the  company  records?  A.  I  wouldn’t 
know  how  this  report  was  made. 

Q.  Weren’t  you  a  director  who  received  these  re- 

1393  ports?  A.  I  received  reports,  yes,  but  I  possibly 
didn’t  get  the  bank  reports. 

I  will  take  a  look  at  this — you  say,  in  1941  ? 

Q.  February  17,  1941.  A.  May  I  have  the  1941  ledger, 
please  ? 

Mr.  Wieferich :  While  he  is  looking  for  that,  let  me  have 
marked  as  Defendant’s  Exhibit  No.  35  for  identification  the 
next  uoeument  in  this  deposition  of  Mr.  Percus,  DJ-P62, 
being  a  financial  report  addressed  to  the  board  of  directors 
of  Herman  Bascli  &  Company,  Inc.,  February  18,  1941,  con¬ 
sisting  of  three  pages,  also. 

«•••••••*• 

1394  Mr.  Wieferich:  I  asked  the  witness  to  examine 
Defendant’s  Exhibit  No.  35  for  identification,  this 

report,  Your  Honor,  of  February  18,  1941,  the  third  page, 
the  item  entitled,  “Accrued  Expenses  and  Other  Liabili¬ 
ties,”  in  the  middle  of  the  page,  with  specific  reference  to 
“Due  to  Curt  Mahler  for  1940,  $12,209.48,”  and  note  that 
the  last  item,  “Miscellaneous  unpaid  expenses:  Insurance, 
lights,  repairs,  et  cetera,”  is  now  $1,237. 

The  Court:  Very  well. 

The  Witness:  What  do  you  want  to  knov  about  this? 

By  Mr.  Wieferich: 

Q.  I  want  you  to  examine  that  report  and  tell  me  if  it 
refreshes  your  recollection  that  Curt  Mahler  was  earning 
money  from  Herman  Basch  &  Company,  Inc.,  in  1940,  but 
that  the  report  for  1941  to  the  board  of  directors  showed 
that  money  as  owing  to  him,  but  to  the  bank  showed  that 
money  as  included  in  the  miscellaneous  light  bills,  and  so 
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forth?  A.  Well,  now,  as  far  as  the  bank  was  concerned, 
I  mean  the  way  I  looked  at  it — even  though  I  didn’t  make 
the  report — as  far  as  the  bank  is  concerned,  there  is  abso¬ 
lute  liability  mentioned;  the  bank  knows  it  is  a  liability, 
and  whether  it  is  owed  as  miscellaneous  or  is  owed 

1395  to  Mr.  Mahler,  it  is  immaterial;  it  is  an  obligation 
on  the  part  of  the  company. 

It  may  be  that  he  didn’t  want  his  name  mentioned  or  the 
bank  to  know  we  owed  him  money,  because  I  think  Mr. 
Mahler  had  an  account  at  the  bank  there. 

I  don’t  know  what  ramifications  were  set  forth  in  there, 
I  really  don’t,  and  I  think  the  proper  man  to  ask  is  the 
one  who  made  the  statement. 

Q.  Do  you  know  if  you  didn’t  want  his  name  to  appear? 
A.  I  don’t  remember  that.  It  may  be  in  conversation  that 
I  might  have  said  that  there  was  jealousy  in  the  trade,  one 
dealer  was  jealous  because  so-and-so  has  stock  in  Basch 
and  has  a  contract  with  them — those  things  do  much.  In 
this  fur  business  we  do  know  this,  that  practically  most,  I 
would  say  most,  of  the  dressers  and  dyers  in  the  field  have 
some  one  or  two  or  more  dealers  interested  in  their  com¬ 
pany,  because  they  finance  and  back  them,  and  there  is 
always  some  jealousy  among  them.  That  may  be  the 
cause  of  it. 

•  ••••#••*• 

Q.  Mr.  Vort,  in  connection  with  the  two  financial  state¬ 
ments,  one  to  the  bank  and  one  to  the  board  of  directors, 
which  we  were  just  examining,  to  refresh  your 

1396  recollection  I  read  from  the  deposition  of  Mr. 
Percus  at  page  230  in  this  proceeding: 

“Q.  Will  you  tell  me  why  it  was  included  in  ‘Miscel¬ 
laneous  Unpaid  Expenses’  in  the  bank  statement  but 
broken  down  individually  to  Mr.  Curt  Mahler  in  the  other? 
“A.  Yes,  I  believe  I  can.  The  management  felt  that  this 
report  which  is  given  to  the  bank  might  reach  clerks  in  the 
bank  who  perhaps  had  acquaintanceships  in  the  fur  indus¬ 
try  and  that  it  would  not  be  advisable  for  that  reason  to 
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show  that  Curt  Mahler  had  an  interest  in  Herman  Basch 
&  Company  because  of  the  fact  that  he  was  a  dealer.” 

Then  on  page  232 :  (Reading) 

“Q.  Hid  any  of  the  financial  reports  which  were  sub¬ 
mitted  to  the  banks  at  this  time  designate  any  of  the  pay¬ 
ments  made  to  Mr.  Mahler  as  salary  or  bonus?  “A.  I 
don’t  believe  so. 

“Q.  Was  this  policy  continued?  “A.  To  the  best  of  my 
recollection,  it  was. 

“Q.  Do  you  know  if  it  was  ever  changed ?  “A.  I  don’t.” 

Does  that  refresh  your  recollection  that  Mr.  Mahler’s 
name  was  deliberately  omitted  from  bank  state- 
1397  ments?  A.  That  verifies  my  supposition;  it  could 
very  well  be  because  of  that  reason. 

Q.  Do  you  recall  at  the  Trenton  conference  whether 
there  was  any  agreement  among  the  parties  that  Mr.  Mah¬ 
ler’s  name  would  not  appear  as  a  stockholder,  as  a  result 
of  the  Trenton  conference?  A.  I  don’t  recall  it,  but  I 
found  later  on  he  had  his  stock  placed  with  nominees; 
somebody  held  the  stock  for  him.  I  think  there  was  one 
part  held  by  Stevenson  for  him,  and  it  may  be  for  that 
reason,  and  another  part  was  held,  I  think,  by  Mr.  Koch. 

Q.  Do  you  know  whose  suggestion  it  was  at  Trenton 
that  Mr.  Mahler’s  name  should  not  appear  as  a  stock¬ 
holder?  A.  I  wouldn’t  recall,  but  the  facts  sound  plau¬ 
sible. 

Q.  Do  you  recall  whether  you  made  the  suggestion?  A. 
No,  I  don’t  recall;  I  don’t  recall. 

Q.  Do  you  recall  whether  or  not  you  objected  to  Mr.  Mah¬ 
ler  appearing  as  a  stockholder,  because  of  his  known  close 
relationships  to  Thorer  &  Company,  Germany?  A.  Not  be¬ 
cause  of  that,  I  don’t  think,  but  possibly  for  the  other  rea¬ 
son — not  having  it  known  to  the  trade.  There  was  a 
jealousy,  I  mean,  there  would  be  people  currying  favor  for 
delivery,  and  things  of  that  kind,  would  like  to  have  stock 
in  Basch  &  Company. 
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Q.  Let  me  refresh  your  recollection  from  the  depo- 

1398  sition  of  Curt  Mahler  in  this  proceeding.  I  read 
from  page  35.  Mr.  Mahler  was  describing  the  Tren¬ 
ton  conference,  and  made  this  statement: 

“I  personally  was  not  supposed  to  be  known  as  having 
stock  in  Herman  Basch  &  Company  on  account  of  my  close 
relations  to  Theodor  Thorer  by  managing  Thorer  and  Hol- 
lender,  which  I  thought  was  ridiculous. 

“Q.  Who  told  you?  I  mean  upon  whose  advice  were  you 
to  remain  undisclosed,  or  how  did  that  arise  ?  Was  it  your 
own  suggestion?  “A.  The  gentlemen  who  were  managing 
Herman  Basch  &  Company  were  under  a  complex,  in  my 
opinion,  that  they  even  objected  to  my  name  being  a  share¬ 
holder.  This  was  straightened  out  by  having  Ted  Koch  and 
Stevenson  hold  my  shares  as  nominees.  For  this  reason  I 
paid  for  these  shares  in  two  checks,  one  to  Stevenson  and 
one  to  Ted  Koch. 

“Q.  I  don’t  want  to  interrupt  the  trend  of  your  thought, 
but  you  just  mentioned  the  management  as  being  a  group 
that  asked  you  to  have  nominees  rather  than  to  appear  di¬ 
rectly.  Can  you  tell  me  who  you  mean  by  the  management? 
“A.  That  was  Paul  Vort  and  Fred  Basch  and  Ernest 
Nauen.” 

1399  Does  that  refresh  your  recollection  that  you  sug¬ 
gested  that  his  name  not  appear  as  a  stockholder  at 

Trenton?  A.  It  doesn’t  refresh  my  recollection,  but  it 
makes  sense  that  he  wouldn’t  want  his  name  to  appear. 

Being  a  dealer — I  mean,  you  must  get  the  background  of 
this — being  a  dealer,  and  having  stock  in  Basch  &  Com¬ 
pany,  would  arouse  jealousy  among  other  customers  of 
ours ;  that  is  very  likely.  Whether  I  suggested  it  or  not,  I 
don’t  know. 

Q.  Do  you  recall  Mr.  Mahler  says  here  that  because  of 
his  close  relations  to  Theodor  Thorer — does  that  refresh 
your  recollection  that  he  was  also  objectionable  because  he 
was  known  as  an  agent  of  Theodor  Thorer?  A.  I  don’t 
think  it  had  anything  to  do  with  it.  We  were  talking  about 
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our  own  company,  and  we  didn’t  know  anything  about  his 
relations  with  Theodor  Thorer. 

Theodor  Thorer,  I  believe  was  the  dealing  end  of  the 
company — I  believe  that  is  true — we  didn’t  know  what  rela¬ 
tions  he  had  with  Theodor  Thorer.  It  was  a  trade  proposi¬ 
tion  with  us. 

Q.  Didn’t  you  tell  me  yesterday  the  Germans  frequently 
transmitted  their  instructions  to  you  through  Mr.  Mahler 
for  Thorer  &  Company?  A.  Yes.  That  was  a  different  or¬ 
ganization  entirely.  Theodore  Thorer  and  Thorer  & 

1400  Company  were  two  distinct  identities. 

Q.  You  mean  you  didn’t  know  anything  about  his 
relations  with  Theodor  Thorer?  A.  No.  I  didn’t  know 
whether  he  had  any  stock  in  Theodor  Thorer ;  I  had  no  way 
of  knowing  that.  I  was  not  connected  with  his  company. 

Q.  You  knew  that  Thorer  and  Hollender  were  German- 
owned,  didn’t  you?  A.  I  knew  of  it.  I  didn’t  know  that  I 
could  prove  it.  The  trade  knew  it  and  I  knew  that  Thorer 
and  Hollender — that  Mr.  Paul  Hollender  had  an  interest 
there.  Later  on,  more  recently,  several  years  back,  I  found 
out  that  Mr.  Mahler  had  a  small  interest  in  that  company. 

Q.  You  say  the  trade  knew  it?  A.  The  trade  talked 
about  it,  everybody  did ;  we  knew  about  it. 

Q.  And  wasn’t  that  the  reason  you  didn’t  want  Mr.  Mah¬ 
ler  to  appear  as  a  stockholder  in  Herman  Basch  &  Com¬ 
pany?  A.  No  more  than  I  wouldn’t  want  an  Anglo-Ameri¬ 
can  to  appear,  possibly,  for  John  Doakes  or  any  other 
company,  because  of  the  same  reason. 

There  were  very  often  other  customers  there  asking,  “We 
would  like  to  buy  some  shares  of  stock  in  Herman  Basch 
&  Company.” 

Q.  Do  you  recall  that  Mr.  Mahler  went  over  to 

1401  Germany  in  January,  1939?  A.  No;  I  don’t  recall 
that  he  went  to  Germany  in  January,  1939. 

Q.  Do  you  recall  whether  or  not  he  was  present  at  the 
Trenton  conference  all  the  time?  A.  He  was  there,  I  know 
that.  Whether  he  was  there  all  the  time  or  not,  I  don’t 
know. 
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Q.  Do  you  recall  whether  he  came  directly  from  Germany 
and  arrived  here  on  the  last  day  of  the  Trenton  conference? 
A.  I  don’t  recall  that.  I  know  he  was  there,  but  when  he 
came,  I  don’t  recall. 

Q.  Do  you  recall  any  conversations  you  had  with  him 
about  what  arrangements  he  had  made  in  Germany  ? 

The  Court:  About  what? 

Mr.  'VVieferich:  About  what  arrangements  he  had  made 
in  Germany  for  the  sale  of  Herman  Basch  &  Company. 

The  Witness:  No,  I  don’t  recall  anything;  I  didn’t  hear 
anything  about  it. 

By  Mr.  Wieferich: 

Q.  Who  did  you  understand  was  making  the  arrange¬ 
ments  prior  to  Trenton  for  coming  to  terms  with  the  Ger¬ 
man  owners  of  Herman  Basch  &  Company  to  get  them  out 
of  the  picture?  A.  After  our  conferences  in,  I  believe  it 
was,  in  January  sometime,  Mr.  Ward  was  the  one  who  said 
he  was  going  to  try  to  see  what  he  could  do  to  make 
1402  them  realize  that  they  would  have  to  get  out,  and 
that  was  right  after  those  conferences — at  the  end 
of  the  conference — during  those  conferences;  and  then  Mr. 
Ward  also  saw  me  between,  in  that  interim  period  between 
the  19th  of  January  and  the  early  part  of  February;  he 
came  and  wrote  me  and  said  he  wanted  to  talk  to  me.  We 
had  lunch  together,  and  he  came  to  see  me  more  often  than 
ordinarily. 

Mr.  W7ard  was  the  one  who  spoke  to  me  about  it. 

Q.  Did  he  show  you  any  cables  which  he  transmitted  to 
Germany  or  received  from  them?  A.  No;  never. 

Q.  Did  he  tell  you  what  the  progress  of  the  negotiations 
was?  A.  No;  he  didn’t. 

Q.  When  did  he  first  tell  you  that  you  might  be  a  pur¬ 
chaser  of  Herman  Basch  &  Company,  or  did  he  so  tell  you? 
A.  I  can  recall  that  date  a  little  bit,  because  I  read  a  letter 
I  sent  to  Fred  Basch,  who  was  in  Florida  at  the  time,  and 
that  letter,  I  believe,  is  dated  February  5  or  6,  and  I  think 
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I  had  some  more  concrete  information  from  Mr.  Ward  at 
that  time,  because  I  wrote  Fred  Basch,  who  was  in  Florida — 
as  he  was  ill — I  wrote  him  that  things  were  going  to  be  all 
right. 

I  just  wanted  to  pep  him  up  and  make  him  feel  better. 

I  know  he  stopped  at  the  Normandy — some  hotel 

1403  down  in  Florida — so  it  must  have  been  around  that 
period  when  I  was  told  that  it  was  possible. 

In  the  meantime,  Mr.  Ward  was  trying  to  feel  me  out,  as 
it  were,  as  to  what  we  wanted  to  buy,  and  how  much  we 
wanted  to  pay,  and  originally,  I  think,  we  told  him  we 
wanted  to  buy  the  majority. 

But  Fred  Basch,  during  the  conferences  and  before  he 
went  away,  said  we  ought  to  buy  at  least  two-thirds  of  that 
business,  and  I  held  up  with  him,  but  I  cut  it  down  and  I 
said,  “What  is  the  difference — why  two-thirds?  We  can 
buy  51  per  cent,  if  we  can,  and  that  will  be  all  right,  too.” 

Q.  Did  you  hold  conferences  with  Mr.  Nauen  and  Mr. 
Fred  Basch  concerning  their  possible  acquisition  of  shares 
in  Herman  Basch  &  Company  at  this  time?  A.  No;  I  never 
spoke  to  Mr.  Nauen  about  it ;  no,  it  was  just  Fred  Basch  and 
myself,  before  he  went  away,  but  I  never  spoke  to  Dr. 
Nauen. 

You  see,  Dr.  Nauen  at  the  time  was  an  assistant  to  Fred 
Basch,  and  he  wasn’t  a  senior,  as  we  put  it.  We  were  the 
two  main  operators,  as  it  were,  of  the  company. 

Q.  When  is  the  first  time  you  learned  that  Fred  Basch 
would  be  a  purchaser  or  could  be  a  purchaser  of  Herman 
Basch  &  Company  shares?  A.  That  was  around  that 
period,  because  I  was  talking  with  Mr.  Ward,  the 

1404  proposition  of  buying  for  Fred  Basch  and  myself 
only.  We  were  the  ones  that  were  involved  in  this 

discussion. 

However,  when  Fred  Basch  was  away,  I  carried  on  the 
conversations  with  Mr.  Ward. 

We  went  to  lunch ;  he  came  to  my  office ;  and  he  wrote  me 
when  he  was  coming  and  when  he  wanted  to  see  me,  and  I 
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knew  the  mission  wras  to  find  out  what  we  "would  do,  and 
what  we  expected,  and  it  wa s  one  of  those  things. 

Q.  When  did  you  learn  for  the  first  time  that  Dr.  Ernest 
Nauen  would  be  a  purchaser  of  shares  of  Herman  Basch 
&  Company?  A.  We  didn’t  learn  it.  Fred  Basch  was  the 
one  who  suggested  it  at  the  meeting. 

Q.  Meeting  in  Trenton?  A.  At  Trenton;  yes. 

Q.  Was  that  the  first  time  his  name  was  included  in  your 
negotiations  with  Mr.  Ward,  to  your  knowledge?  A.  We 
never  spoke  to  Mr.  Ward  about  Mr.  Nauen — not  until  at  the 
meeting,  when  it  was  brought  up  by  Fred  Basch. 

We  were  the  ones  buying  a  certain  amount  of  stock.  We 
were  the  ones  to  do  with  it  what  we  pleased.  In  fact,  that 
was  the  meeting  when  Fred  Basch  first  brought  up  the  name 
of  Mr.  Klein. 

Mr.  Klein  was  Fred  Basch ’s  adviser;  he  was  interested 
in  his  uncle’s  estate,  and  Fred  Basch  came  to  me  and 
1405  he  said,  “Paul,  I  would  like  to  get  some  shares  of 
stock  from  Mr.  Klein;  he  is  our  adviser;  he  is  inter¬ 
ested  in  the  estate ;  he  has  been  protecting  the  estate,  and 
he  is  a  nice  fellow,  and  we  could  use  him  around  here,  too ; 
why  shouldn’t  we  sell  him  some?” 

In  fact,  he  suggested  it.  This  is  after  we  learned  we  could 
only  buy  the  49  per  cent,  and  he  suggested  that  we  sell  him 
20  shares  of  stock,  and  I  said  that’s  too  much;  I  would 
rather  say  that  we  sell  more  to  Dr.  Nauen,  because  he  is 
your  assistant. 

And  I  said,  “Don’t  forget,  Fred,  if  anything  would  hap¬ 
pen  to  you,  who  would  protect  your  estate?” 

I  didn ’t  know  a  thing  about  dyeing. 

“Dr.  Nauen  has  been  your  assistant.  Should  anything 
happen  to  you,  how  could  we  protect  your  holdings  in  the 
estate?” 

I  said,  “I  think  Dr.  Nauen  is  entitled  to  more  stock,  if 
you  will  teach  him  the  dyeing  so  that  he  will  be  your  pro¬ 
tector.” 
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“If  anything  happens  to  me,  Fred,”  I  said,  “yon  ean 
protect  my  estate,  because  you  know  the  dyeing  business.” 
And  that’s  how  the  thing  arose. 

The  Court:  Would  you  read  the  question,  please? 

The  Reporter:  (Reading) 

“Q.  Was  that  the  first  time  his  name  was  included  in 
your  negotiations  with  Mr.  Ward,  to  your  knowledge?” 

•  ••#••••*• 

1406  Q.  Did  Dr.  Nauen  attend  any  conferences  with 
you,  with  Mr.  W^ard,  in  January  and  the  early  part 

of  February,  prior  to  Trenton.  A.  No;  I  don’t  think  so. 
I  don’t  think  he  did. 

Q.  Did  you  give  Mr.  Ward  any  idea  of  the  price  you  were 
willing  to  pay  for  your  shares  in  the  event  you  were  allowed 
to  purchase?  A.  At  the  time? 

Q.  When  you  were  negotiating  with  him,  prior  to  Tren¬ 
ton?  A.  Mr.  Ward? 

Q.  Yes.  A.  No.  I  don’t  think  we  discussed  any  price 
with  him  at  the  time. 

Q.  Was  any  price  discussed?  A.  With  Mr.  Ward? 

Q.  Yes.  A.  Prior  to  Trenton? 

Q.  Prior  to  Trenton.  A.  I  don’t  recall  any. 

1407  Q.  Did  you  discuss  price  with  Mr.  Mahler?  A.  No 
price  of  stock  at  all  was  discussed  until  the  meeting, 

until  the  Trenton  meeting,  I  should  have  said. 

Q.  Did  you  discuss  with  Mr.  Ward  the  amount  of  money 
you  had  available  to  purchase  shares?  A.  Well,  I  may 
have;  I  don’t  know.  He  may  have  asked  the  question  in 
negotiations,  “Well,  how  much  money  do  you  have — can 
you  pay  for  the  stock?”  It  may  be — and  I  told  him  I  had 
a  credit  balance,  possibly,  for  what  I  had. 

I  may  have  mentioned  I  had  savings  and  I  had  govern¬ 
ment  bonds  and  I  had  a  savings  account  and  a  checking 
account  and  other  means  that  I  could  get. 

Q.  Do  you  recall  whether  you  did  this  or  not?  A.  I  don’t 
recall  it  particularly,  but  it  sounds  very  logical  that  that 
question  would  be  asked. 
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Q.  Was  any  understanding  reached  between  you  and  Mr. 
Ward  that  only  moneys  which  you  had  in  Herman  Basch  & 
Company  would  be  used  to  purchase  this  stock?  A.  No. 

Q.  Do  you  know  if  any  such  understanding  was  reached 
with  any  of  the  other  parties  who  were  negotiating  wdth 
Mr.  Ward,  with  you,  that  is,  Mr.  Fred  Basch,  for  example? 
A.  As  far  as  I  am  concerned,  I  don’t  know  of  anyone  else 
that  was  negotiating  with  Mr.  Ward.  I  was  the  only  one 
as  far  as  Basch  and  myself  were  concerned. 

Q.  You  were  speaking  for  Fred  Basch,  I  take  it? 
140S  A.  Fred  Basch  and  myself. 

Q.  How  about  on  his  behalf — did  you  hell  Mr. 
Ward  how  much  money  Mr.  Basch  had  available?  A.  I 
wouldn’t  know  exactly  what  he  had,  excepting  what  he  had 
as  a  credit  in  the  business,  but  I  didn’t  know  of  his  other 
assets. 

Q.  Did  you  reach  any  understanding  with  Mr.  Ward  that 
only  amounts  which  Mr.  Basch  had  in  Herman  Basch  & 
Company  would  be  used?  A.  No.  There  was  no  discussion 
about  what  money  we  were  going  to  use. 

Q.  Did  you  discuss  with  Mr.  Ward  at  all  the  financial 
figures  relating  to  Herman  Basch  &  Company,  the  last 
monthly  report,  the  last  yearly  report?  A.  I  don’t  recall 
it.  I  don’t  think  I  would  have  to  discuss  that  with  him. 
He  had  statements  of  the  business  as  well  as  everyone  else. 

Q.  Did  you  handle  any  negotiations,  yourself,  with  Mr. 
Hollender  in  Germany?  A.  Never. 

Q.  How  about  with  Mr.  Schoenburg?  A.  No,  excepting 
at  the  Trenton  meeting. 

Q.  I  mean  prior  to  Trenton?  A.  Prior  to  Trenton  I 
didn’t  see  him.  I  met  him  once  before;  I  don’t  know  when 
he  was  there  prior  to  that. 

1409  Q.  Did  you  reach  any  understanding  with  Mr. 

Ward  prior  to  the  Trenton  conference  as  to  whether 
he  would  buy  the  shares  free  of  option  or  under  option? 
A.  There  was  no  discussion  of  any  option  at  all.  We  didn’t 
know  of  any  option  at  all  before  the  Trenton  sale.  We 
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spoke  about  buying  stock.  We  spoke  about  buying  the  ma¬ 
jority  of  the  stock. 

Q.  So  I  take  it  that  your  first  knowledge  of  the  German 
option  on  the  Althor  stock  was  at  the  Trenton  conference, 
itself?  A.  Yes;  that  is  correct. 

Q.  How  about  the  cross-options — do  you  recall  whether 
or  not  you  discussed  those  with  Mr.  Ward,  in  your  negotia¬ 
tions  prior  to  Trenton?  A.  We  only  discussed  the  sale,  the 
possible  purchase  of  stock,  nothing  else.  We  knew  nothing 
about  cross-options  or  options,  or  anything  else.  It  was 
only  the  purchase  of  stock — how  much  could  we  buy,  that 
was  the  question.  We  were  interested  in  getting  these  peo¬ 
ple  out  of  the  company. 

Q.  Do  you  recall  whether  or  not  you  discussed  with  Mr. 
Klein  any  of  these  options  or  cross-options  prior  to  Tren¬ 
ton?  A.  I  didn’t  discuss  the  purchase  of  stock  with  Mr. 
Klein  at  all. 

Q.  How  about  with  Mr.  James  Stevenson;  did  you  dis¬ 
cuss  the  purchase  of  Althor  stock  with  him  prior  to 
1410  Trenton?  A.  The  same  is  true  of  Mr.  Stevenson;  I 
never  spoke  to  him  about  purchasing  stock. 

Q.  Did  you  see  any  of  the  preliminary  drafts  of  the  docu¬ 
ments  which  were  signed  at  Trenton,  prior  to  Trenton?  A. 
No.  I  saw  these  drafts  at  the  meeting  in  Trenton,  yes,  but 
not  prior. 

Q.  For  the  first  time?  A.  Yes. 

Q.  And  is  that  true  of  the  cross-options,  the  German 
option  and  the  so-called  release  which  was  signed  at  Tren¬ 
ton?  A.  I  saw  nothing  of  the  items  you  speak  of,  until  we 
got  to  this  meeting  in  Trenton.  I  didn’t  know  of  it  or  see  it. 

Q.  Did  you  see  or  discuss  the  escrow  agreement  which 
you  signed  at  Trenton,  prior  to  Trenton?  A.  No ;  I  did  not. 

Q.  Were  you  dealing  on  behalf  of  Fred  Basch  all  this 
time?  A.  What  is  that? 

Q.  Were  you  dealing  on  behalf  of  Fred  Basch  all  this 
time  or  did  he  participate  in  some  of  the  conferences  prior 
to  Trenton,  do  you  know?  A.  I  don ’t  think  he  did.  I  don’t 
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remember — be  may  have  later  on,  prior  to  the  meeting.  I 
don’t  know,  but  I  doubt  it  very  much.  I  doubt  that. 

1411  I  don’t  know  when  he  came  back.  I  don’t  think  it 
was  too  long  before  the  meeting  that  he  did  come 

back,  I  don’t  recall. 

I  know  that  I  did  most  of  the  talking  to  Mr.  Ward,  prior 
to  Trenton,  but  Fred  Basch  was  at  Trenton,  I  know  that, 
and  when  he  came  back  prior  to  it,  I  don’t  know,  I  don’t 
remember. 

Q.  Do  you  recall  a  conference  on  February  1,  1939,  in  the 
office  of  Briesen  &  Schrenk  with  Mr.  Klein  and  Mr.  Ward 
and  yourself?  A.  Klein  and  Ward — February  first? 

Q.  1939 — and  Mr.  Stevenson.  A.  Fred  Basch  wasn’t 
there,  was  he? 

Q.  I  say,  do  you  recall  such  a  conference  in  which  you 
participated?  A.  I  don’t. 

Mr.  Wieferich:  I  will  ask  to  have  marked  as  Defend¬ 
ant’s  Exhibit  No.  36  for  identification  a  day  note  dated  Feb¬ 
ruary  1,  1939,  of  Herman  Basch  &  Company,  previously 
identified  in  the  record  as  DJ-S3. 

(Thereupon  a  day  note  dated  February  1,  1939,  Herman 
Basch  &  Company  (previously  identified  as  DJ-S3)  wTas 
marked  by  the  Clerk  of  the  Court  “Defendant’s  Exhibit 
No.  36  for  identification.”) 

The  Court:  I  don’t  like  to  be  too  meticulous,  but  when 
you  say  “identified  in  the  record” - 

1412  Mr.  Wieferich:  I  am  sorry,  Your  Honor — identi¬ 
fied  in  the  deposition  of  Mr.  Stevenson  as  DJ-S3. 

By  Mr.  Wieferich: 

Q.  Does  that  refresh  your  recollection  that  you  had  con¬ 
ferences  with  Mr.  Stevenson  about  the  sale  of  Thorer  & 
Company’s  interest  in  Althor  around  February  1,  1939? 
A.  It  is  a  day  note  of  Mr.  Stevenson’s  and  it  doesn’t  re¬ 
fresh  my  recollection. 
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It  is  very  likely  that  it  might  be,  because  they  were  days 
of  meeting  mostly  with  Ward,  as  I  said,  and  Ward  was 
present  there,  but  what  it  was  about,  I  don’t  know. 

Q.  Do  you  recall  whether  or  not  Mr.  Stevenson  was  ac¬ 
tually  drawing  up  the  papers  which  were  to  be  used  at 
Trenton  at  that  time,  and  you  went  over  them  in  that  con¬ 
ference?  A.  No;  there  were  were  no  papers  drawn  up.  I 
saw  nothing  of  the  papers  until  we  got  to  the  meeting. 

It  doesn’t  say  anything  in  this  day  note — it  just  says 
there  was  a  conference  held  with  Mr.  Ward,  and  then  a  long 
conference  at  Briesen  &  Schrenk,  at  which  Klein  and  Ward 
were  present.  It  seems  to  be  divided  into  two  parts: 

First,  Mr.  Stevenson  had  a  conference  with  Ward,  and 
then  there  was  a  conference  in  Briesen  &  Schrenk ’s  place, 
with  Klein,  Ward  and  myself,  and  Dr.  Nauen.  I  don’t  know 
what  it  referred  to,  nor  does  it  bring  any  thing  to  my 
mind. 

1413  Q.  Let  me  refresh  your  recollection  from  the  depo¬ 
sition  of  Mr.  James  Stevenson,  whose  day  note  that 
is.  I  read  from  page  67,  where  Mr.  Stevenson  was  asked  a 
series  of  questions  concerning  the  conference  which  is  re¬ 
corded  in  DJ-S3,  on  February  first: 

‘  ‘  Q.  What  papers  did  you  draw  up  ?  I  do  not  understand 
these  technical  drafting  jobs  that  you  did.  “A.  Well,  there 
had  to  be  an  agreement  whereby  Thorer  &  Company  got 
out  of  the  business  and  sold  their  shares,  and  I  think  that 
they  mentioned  in  the  agreement  which  was  prepared,  the 
whole  500  shares  and  also  that  they  agred  that  they  would 
not  come  back  here  and  use  the  formulaes  except  after  some 
remote  date;  then  there  was  some  miscellaneous  things  in 
that  agreement,  and  then  the  stockholders  who  acquired 
these  shares  gave  an  option  back  to  the  extent  of  three- 
quarters  of  the  shares  to  Thorer  &  Company,  so  that 
Thorer  &  Company  might  repurchase  them  within  a  certain 
period  of  time  commencing,  I  believe,  in  1942  and  termi¬ 
nating  around  1954,  or  something  like  that,  at  a  certain 
figure. 
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“Q.  Were  these  papers  drawn  up  as  a  result  of  these 
conferences?  “A.  Yes,  that  is  right,  and  there  were  some 
other  papers,  cross-options  and  an  escrow  to  protect 

1414  the  option,  I  believe  they  were  only  draft  copies,  and 
when  we  got  down  to  Trenton  they  had  to  be  all 

worked  over  again,  and  the  documents  which  actually  were 
executed  were  for  the  most  part  revised  down  in  Trenton. 

“Q.  Did  you  ever  have  any  of  these  documents  mimeo¬ 
graphed  in  advance,  do  you  recall?  “A.  Yes,  I  believe  a 
cross-option  was  prepared  in  advance.” 

Then  we  go  on  and  I  will  skip  over  to  page  69 :  (Reading) 

“Q.  I  take  it  that  you  represented  no  particular  party 
in  these  conferences?  “A.  No;  I  was  just  a  technical  man 
and  asked  to  draw  up  certain  papers.  You  see,  I  was  paid 
by  Herman  Basch  &  Company  here,  and  I  was  anxious  to 
earn  a  fee. 

“Q.  Did  these  parties — I  am  trying  to  get  the  nature 
of  your  participation — did  these  parties  tell  you  what  they 
wanted  in  the  various  drafts  of  the  agreements?  Is  that 
what  they  were  conferring  with  you  about ?  “A.  Yes.  Mr. 
Ward  would  probably  have  one  viewpoint,  Mr.  Klein  might 
have  another  viewpoint,  you  see,  and  I  had  to  work  it  out 
so  as  to  be  satisfactory  to  all  of  them,  and  as  I 

1415  pointed  out,  despite  this,  at  the  Trenton  conference 
many  of  the  documents  had  to  be  rewritten.” 

Now,  having  refreshed  your  recollection  with  Mr.  Steven¬ 
son’s  statement,  let  me  ask  you  if  in  your  conferences  with 
Mr.  Stevenson,  Mr.  Ward  and  Mr.  Klein,  prior  to  Trenton, 
you  saw’  any  of  the  agreements  which  w’ere  drafts  of  the 
agreements  used  in  Trenton?  A.  No;  definitely  not  I 
don’t  see  how — the  first  time  I  saw  the  drafts  and  the 
agreements  w-as  on  the  second  day  of  the  conference — the 
second  day  I  w’as  there.  I  was  only  there  twc  days.  I 
never  spoke  to  them  about  drafts  or  cross-options  or  escrow 
agreements,  never  even  discussed  it  writh  anybody. 

I  don’t  think  you  are  referring  to  the  right  time.  Maybe 
this  was  with  reference  to  Trenton  you  are  referring  to. 


545 


Q.  No.  What  I  read  you  was  with,  reference  to  that  ex¬ 
hibit,  Mr.  Vort,  but  I  simply  want  your  recollection.  A. 
No,  I  never,  never  spoke  about  cross-options  or  drafts 
prior  to  the  Trenton  date ;  that  is  definite. 

Q.  Did  you  ever  know — I  mean,  was  there  any  discussion 
in  your  presence,  at  or  prior  to  Trenton,  of  any  options  of 
this  stock?  A.  No,  so  help  me,  so  help  me. 

Q.  What  was  your  first  knowledge  that  there  had  been  a 
conference  at  Trenton — who  first  informed  you  of 

1416  that?  A.  Mr.  Ward,  and  the  first  indication  I  had  it 
was  some  time  before  that  conference. 

The  Court:  Now,  you  have  answered  the  question  . 

The  Witness :  When  was  the  first  time  ? 

The  Court:  You  have  answered  the  question. 

The  Witness:  A  short  time  before  the  conference,  the 
Trenton  conference,  took  place,  first  by  letter - 

The  Court:  You  have  answered  the  question.  Don’t  say 
any  more  at  present. 

The  Witness :  I  am  sorry. 

By  Mr.  Wieferich: 

Q.  Did  he  tell  you  who  was  coming  over?  A.  No — I  don’t 
think  so. 

Q.  Did  he  tell  you  what  the  purpose  of  the  conference 
would  be?  A.  Yes. 

Q.  Can  you  give  me  the  substance  of  what  he  told  you  as 
to  what  was  going  to  be  done  at  Trenton?  A.  The  only 
thing  he  told  me  was  that,  “We  will  finally  be  able  to  get 
the  Germans  out  and  somebody  is  coming  over  here  for 
that  purpose  to  sell  out.” 

That  was  a  telephone  conversation,  not  by  letter. 

Q.  Did  he  tell  you  then  there  were  any  groups  of  pur¬ 
chasers  set  up,  a  management  group  as  distinguished 

1417  from  an  investment  group?  A.  No. 

Q.  Did  he  tell  you  whether  you  were  going  to  be 
allowed  to  purchase?  A.  He  didn’t  tell  me  anything.  All 
he  said  was,  “Come  to  the  meeting;  the  Germans  are 
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getting  out  finally;  come  down  there  with  Fred  Basch  and 
come  down  there  with  Nauen. 

Q.  At  that  time  did  you  ask  how  much  money  you  would 
need?  A.  No. 

Q.  Did  you  discuss  price  at  all?  A.  Nothing  said  to  me 
about  any  money.  "VVe  were  to  buy  them  out.  There  was 
nothing  settled  before  that  time,  and  there  was  no  arrange¬ 
ment;  there  was  no  price;  there  was  no  discussion  of  how 
many  we  would  buy. 

Q.  Who  suggested  Trenton  as  the  place  for  the  confer¬ 
ence?  A.  To  me?  Mr.  Ward,  when  he  called  me  up. 

Q.  You  didn’t  suggest  it?  A.  No.  I  didn’t  want  the 
Germans  here,  but  he  said,  “We  will  meet  halfway,  in  Tren¬ 
ton.”  He  said,  “I  am  coming  in  from  Washington;  you 
come  in  with  the  other  two  gentlemen  from  New  York,  and 
we  will  meet  at  Trenton,”  and  he  said,  “We  will  stay  at 
the  Stacey-Trent  Hotel,”  and  that  is  the  hotel  where  we 
stayed,  and  I  liked  the  idea  very  much. 

Q.  Did  you  go  to  the  bank  and  make  any  arrange- 

1418  ments  for  financing  this  purchase?  A.  Myself? 

Q.  Yes.  A.  No. 

*•••••*•*• 

Q.  While  you  were  at  Trenton,  were  there  any  financial 
analyses  there?  A.  I  think  I  brought  one  along,  if  I  am  not 
mistaken ;  I  think  I  had  one  along. 

Q,  Which  one  did  you  bring  along?  A.  Which  one? 

Q.  Yes.  Can  you  identify  it?  A.  I  imagine  it  was  the 
last  one,  which  must  have  been  January  of  one  or  February 
of  another;  they  were  two.  I  believe  I  brought  them  over 
for  my  own  purpose. 

Q.  What  was  that  used  for  the  basis  of  discussion  at 
Trenton  as  to  the  worth  of  the  company?  A.  No,  not  my 
statement  I  had  that  in  my  own  room  with  me,  and  with 
Fred  Basch,  my  own  bedroom. 

Q.  Can  you  tell  me,  at  the  Trenton  conference,  had 

1419  the  books  been  closed  for  the  preceding  year?  A. 

For  December,  for  the  preceding  December  31st? 
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Q.  Your  financial  report  for  Herman  Bascli  &  Company. 
A.  I  imagine  they  were. 

Q.  Do  you  know  whether  or  not  the  final  report  for  1938 
had  been  made  to  your  board  of  directors  of  Herman  Basch 
&  Company  by  the  time  of  the  Trenton  conference?  A.  Do 
I  remember  what? 

Q.  Whether  the  financial  report,  the  financial  audit  of 
Herman  Basch  &  Company  to  the  board  of  directors,  had 
been  made  for  1938,  by  the  time  of  the  Trenton  conference? 
A.  I  wouldn’t  remember  that;  I  wouldn’t  know. 

Q.  Is  it  a  fact  that  the  final  report  was  the  one  I  showed 
you  this  morning  dated  March  24,  1939,  to  the  board  of 
directors  of  Herman  Basch  &  Company?  A.  March  24th? 

Q.  Yes.  A.  That  is  the  time  the  statement  was  made? 

Q.  Yes.  A.  But  there  w’ere  always  pencil  figures  long 
before  that. 

Q.  Yes.  A.  We  could  estimate  them. 

Q.  My  question  is,  w-as  it  an  estimate  you  used  at 
1420  Trenton,  or  did  you  have  the  final  report?  A.  We 
must  have  taken  the  final  report  available.  Which 
one  that  was,  I  don’t  remember,  but  we  took  the  last  one 
that  was  available ;  whether  it  was  November,  December  or 
January,  I  wouldn’t  know. 

I  know  the  statement  would  be  ready  long  before  March 
24th.  That  may  have  been  the  date  he  submitted  it. 

Q.  At  the  Trenton  conference,  as  treasurer  of  the  com¬ 
pany,  did  you  give  any  financial  reports  to  the  Germans 
who  were  there?  A.  No;  I  don’t  recall  doing  that. 

Q.  Did  they  ask  you  for  any?  A.  No.  They  must  have 
been  apprized  of  the  condition  of  the  business  without  ask¬ 
ing  me. 

Q.  What  was  the  last  financial  report  they  had  available, 
do  you  know?  A.  I  would  have  no  way  of  telling  that  now. 
It  must  have  been  around  that  period,  because  they  would 
want  the  most  recent  figures,  most  likely  that  they  could 
get  hold  of. 

Whether  somebody  else  gave  it  to  them  or  not,  I  don’t 
know,  but  I  don’t  remember  talking  to  them  about  finances. 
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Q.  Do  you  recall  going  over  those  figures  with  them  at 
the  Trenton  conference?  A.  No,  I  didn’t,  not  with  them. 

Q.  Did  you  go  over  them  with  Mr.  Ward?  A.  No. 

1421  Q.  Did  you  go  over  them  with  anyone?  A.  Just 
Fred  Basch  and  myself.  He  didn’t  understand  fig¬ 
ures  too  well,  the  bookkeeping  end  of  it,  but  I  explained  and 
discussed  it  with  him. 

Q.  How  was  the  price  set  at  the  Trenton  conference,  do 
you  recall?  A.  I  think  it  was  set  by  Mr.  Schoenburg. 

Q.  Can  you  explain  just  how  it  was  set,  so  far  as  you 
were  concerned,  how  was  the  price  of  your  shares  set — did 
he  just  tell  you  it  was  so  much?  A.  We  had  a  discussion 
just  about  buying  the  majority  stock,  that  I  can  recall,  and 
they  were  against  that.  He  wouldn’t  sell  a  majority. 

After  arguing  about  it,  he  said  that — I  think  Fred  Basch 
said,  66%,  and  I  thought  that  was  ridiculous,  and  I  said  51 
per  cent  to  Fred. 

He  said  he  couldn’t  sell  it,  he  wasn’t  allowed  to;  the 
Government  wouldn’t  permit  him  to  sell  that;  all  he  would 
be  allowed  to  sell  was  25  per  cent  clear,  and  the  rest  of  the 
percentage  would  be  on  the  basis  of  the  repurchase  option. 
That  although  he  wanted  to — in  fact,  I  remember  him  say¬ 
ing  he  was  sick-and-tired  of  business,  and  he  would  like  to 
sell  it — Mr.  Schoenburg  said  that — but  he  said  he  couldn’t 
do  it;  his  Government  wouldn’t  permit  him  to  do  it. 

Then  the  question  came  up  about  the  optioned 

1422  stock.  That  was,  to  begin  with,  49  per  cent — he 
wouldn’t  sell  49  per  cent  to  us,  but  he  did  25  per  cent 

of  the  free  shares,  so  called,  and  the  24  per  cent  of  the 
optional  shares. 

And  we  kicked  about  that  at  the  time,  but  he  said,  “Well, 
there  is  no  sale ;  if  you  don ’t  want  to  do  that,  there  will  be 
no  sale  at  all.” 

Q.  Was  this  your  first  knowledge  of  the  option  and  of 
the  price?  A.  Yes;  right  at  this  particular  point. 

Q.  Did  you  discuss  the  price  the  other  stockholders  were 
paying  for  their  shares,  also?  A.  No;  I  didn’t. 
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Q.  Did  yon  know  what  it  was?  A.  Eventually  I  knew; 
later  on  I  knew. 

Q.  At  Trenton  did  yon  know?  A.  At  Trenton  I  knew 
about — well,  no — I  think  I  did;  I  don’t  know  how  I  did,  but 
I  knew,  I  know  what  some  of  them  were  paying,  but  I 
didn’t  know  about  others. 

Q.  Did  you  talk  to  Mr.  Koch,  for  example,  and  find  out 
how  many  shares  he  was  buying  and  how  much  he  paid? 

A.  No.  I  think  it  was  Mr.  Ward  whom  I  spoke  to  mostly. 
I  didn’t  know  Koch  very  well.  I  had  met  him  once  before 
when  I  went  in  Thorer’s  place,  as  a  customer;  but  I  must 
have  spoken  to  Mr.  Ward  and  he  told  me  he  was  buying  95 
shares  at  the  time,  and  I  asked  him  what  it  was 
1423  going  to  cost  him,  and  he  said  $19,000,  and  I  knew 
his,  I  am  almost  sure  I  did. 

Q.  Did  he  tell  you  how  he  was  paying  for  it?  A.  I  didn’t 
ask  him  that  question.  I  had  no  reason  to  ask  him  how  he 
was  paying  for  it.  I  knew  I  was  going  to  pay  for  mine — 
that’s  all  that  interested  me. 

Q.  Did  you  learn  at  or  about  that  time  that  he  was  paid 
a  legal  fee  for  the  preceding  ten  years?  A.  No. 

Q.  In  that  amount? 

Mr.  Berger:  Paid  by  whom,  sir? 

The  Witness:  No;  I  didn’t  know  anything  about  legal 
fees. 


1424  Q.  Did  you  talk  to  Mr.  Stevenson  about  his  shares? 
A.  No;  I  didn’t  talk  to  him  about  it. 

Q.  Did  you  know  the  price  he  paid?  A.  On  the  same 
assumption,  it  might  be  that  I  would  know  it  that  way. 

Q.  Wasn’t  it  an  advanced  legal  fee  which  you,  as  a  direc¬ 
tor,  would  have  to  know  about,  that  paid  for  Mr. 

1425  Stevenson’s  shares?  A.  I  was  told  by  Mr.  Schoen- 
burg — this  is  prior  to  the  purchase  of  the  stock — to 

give  Mr.  Stevenson,  I  think  it  was  $7,000  for  advance  legal 
fees  for  work  he  had  done,  and  which  he  was  supposed  to 
do  for  the  rest  of  that  year.  I  did  know  that  he  had  done 
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some  work  prior  to  that  meeting,  in  reference  to  that  boy¬ 
cott  and  other  matters. 

That  was  told  me  to  give  to  him,  and  I  followed  direc¬ 
tions  and  paid  him. 

•  ##••#•*•• 

1426  Q.  Mr.  Vort,  continuing  on  with  the  Trenton  con¬ 
ference,  did  you  discuss  with  anyone  Mr.  Theodore 

Koch’s  participation  in  the  purchase  of  Althor  shares  at 
that  conference?  A.  No;  I  did  not. 

Q.  Did  you  discuss  with  anyone  how  Mr.  Koch  would 
pay  for  his  shares?  A.  No,  except  that  I  was  told  what 
to  do. 

Q.  Who  told  you  and  what  did  the  person  say;  do  you 
recall?  A.  Mr.  Schoenburg  told  me  to  draw  a  check  to 
Mr.  Koch  for  $2,500  for  services  rendered  to  the  company. 

Q.  Was  this  on  Herman  Basch  &  Company,  this  check? 
A.  Herman  Basch  &  Company,  that’s  right. 

Q.  Did  you  understand  what  the  check  was  going 

1427  to  be  used  for?  A.  At  the  time?  No. 

Q.  Did  you  arrive  at  an  understanding  subse¬ 
quently?  A.  No. 

Q.  Do  you  know  if  that  check  was  used  to  pay  for  Mr. 
Koch’s  shares  or  if  that  amount  of  money  was  used  by 
Mr.  Koch?  A.  No;  I  don’t  know  what  money  he  used  to 
buy  his  shares. 

Q.  Did  you  have  a  subsequent  controversy  as  to  whether 
Herman  Basch  or  Thorer  &  Hollender  should  pay  for  Mr. 
Koch’s  shares?  A.  I  never  had  a  controversy. 

Q.  Did  you  ask  Mr.  Schoenburg  what  the  services  were 
for  which  Mr.  Koch  was  being  paid?  A.  I  did  at  the  time; 
yes. 

Q.  What  were  the  services?  A.  He  said  he  worked  for 
the  company — and  I  wasn’t  going  to  question  it. 

Q.  Were  you  aware  of  any  work  he  had  done  for  the 
company?  A.  Not  to  my  knowledge. 

Q.  Was  this  the  first  time  you  had  met  Mr.  Koch?  A.  I 
met  him  once  before,  not  formally;  I  saw  him  in  Thorer  & 
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Hollender’s  place,  I  think,  once  before,  bnt  this  was 

1428  the  first  time,  at  the  Trenton  meeting,  that  I  was 
introduced  to  him  and  met  him  formally. 

Q.  Did  you  ask  anyone  why  Mr.  Koch  was  purchasing 
shares?  A.  No ;  it  wasn’t  up  to  me  to  ask  that  question,  no. 
Q.  I  take  it  you  didn’t  ask  that?  A.  No;  I  didn’t. 

Q.  Were  you  told  at  Trenton  that  Mr.  Lancaster  was 
buying  shares?  A.  No. 

Q.  Did  you  know  Mr.  Klein  was  purchasing  shares?  A. 
I  did  later  on;  yes. 

Q.  I  mean  at  Trenton?  A.  Yes;  after  my  conversation 
with  Fred  Basch. 

Q.  Did  anyone  tell  you  at  Trenton  that  Mr.  Koch  was 
getting  $2,500,  also,  from  Thorer  &  Hollender  at  that  time  ? 
A.  No. 

Q.  Did  you  have  any  discussion  with  Mr.  Schoenburg 
about  the  shares  which  you  purchased,  which  were  subject 
to  option,  as  distinguished  from  your  free  shares?  A.  Yes. 
There  was  a  conversation  about  the  shares  as  distinguished 
from  the  optioned  and  the  free  shares. 

Q.  Who  was  present  at  that  conversation?  A.  Well,  I 
think  Fred  Basch  was  there.  Dr.  Nauen  was  there.  Mr. 
Stevenson  was  there,  I  believe,  and  Mr.  Klein.  Dr. 

1429  Otto  Nauen  was  there.  That  was  about  all  I  can 
remember  now. 

Q.  Do  you  recall  discussing  whether  or  not  there  should 
be  a  different  value  on  the  free  shares  than  on  the  German 
optioned  shares,  in  the  event  of  a  repurchase  by  the  Ger¬ 
mans  or  by  other  American  shareholders  of  your  shares? 
A.  There  was  a  discussion  about  the  valuation  of  the  shares 
to  be  repurchased,  which  were  on  option,  and  also  a  dif¬ 
ferent  figure  based  on  the  free  shares,  that  we  insisted  upon. 

Q.  What  was  the  reason  for  the  difference — was  there 
a  difference  in  the  shares?  A.  Well,  there  was  a  difference 
in  the  valuation. 

Q.  Give  me  a  reason  for  the  difference  in  the  valuation, 
if  you  know?  A.  Well,  I  mean  the  free  shares  were  worth 
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more  than  the  optioned  shares  because  of  the  value  of  the 
company. 

Q.  And  were  the  free  shares  based  on  the  value  of  the 
company — I  mean  the  value  of  the  free  shares  based  on  the 
value  of  the  company?  A.  No;  I  don’t  think  they  were. 
The  company  was  worth  more  than  the  free  shares;  yes. 
Q.  How  about  the  optioned  shares — was  their  value 
based  on  the  value  of  the  company?  A.  I  don’t  think 

1430  they  were. 

Q.  Do  you  recall  that  a  value  of  book  value  minus 
15  per  cent  was  set  for  the  free  shares  in  the  event  of 
repurchase  by  anyone  ?  A.  The  free  shares,  if  we  elected — 
that  was  our  protection — if  we  elected,  we  could  sell  them 
back  to  the  company  for  book  value  less  15  per  cent  at  any 
time  we  so  desired. 

Q.  Who  insisted  on  that  provision  in  this  contract?  A. 
I  did. 

Q.  WTiy  was  that  standard  used  on  the  free  shares,  and 
$220  used  on  the  optioned  shares  ?  A.  Why  was  the  stand¬ 
ard  used?  Well,  because  there  is  no  doubt  about  the  fact 
that  the  free  shares  were  worth  more.  The  others  were 
worth  what  an  option  is  worth. 

Q.  How  much  more  were  they  worth,  do  you  know?  A. 
No.  I  imagine,  50  or  60  or  70  per  cent  more — I  don’t  know. 

Q.  Did  you  ever  make  an  estimate  of  an  appraisal?  A. 
At  the  time? 

Q.  Yes.  A.  Well,  the  appraisal  was  in  my  favor.  I 
mean,  without  even  looking  at  the  books,  I  could  tell  you 
it  was  in  my  favor;  it  was  in  our  favor,  in  management’s 
favor. 

Q.  Would  you  say  that  the  value  set  on  the  free  shares 
or  on  the  shares  subject  to  the  German  option  was 

1431  the  more  realistic  value  in  terms  of  the  worth  of  the 
company?  A.  Well,  we  paid  the  same  amount  for 

all,  so  I  can’t  understand  how  you  can  differentiate. 

Q.  Well,  you  were  prepared  to  sell  the  shares  subject 
to  option  for  $220  a  share,  I  take  it?  A.  Right. 
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Q.  And  you  were  prepared  to  sell  the  free  shares  for 
book  value  minus  15  percent?  A.  Yes. 

Q.  Which  of  those  two  values  corresponded  more  closely 
with  your  estimate  of  the  value  of  the  shares  in  that 
company?  A.  Oh,  I  say,  book  value  less  15  per  cent  would 
be  a  better  value  for  me.  That  is  why  we  insisted  on  it. 

Q.  Well,  now,  you  say  you  paid  the  same  price  for  both 
types  of  shares?  A.  Eight. 

Q.  Was  any  question  raised  by  any  of  the  other  stock¬ 
holders  at  this  conference  about  the  same  price  being  paid 
for  free  shares  as  optioned  shares  ?  A.  Not  in  my  presence. 

Q.  To  your  knowledge,  was  it?  A  What  is  that? 

Q.  To  your  knowledge,  was  there  any  such  discussion? 
A.  Not  to  my  knowledge. 

1432  Q.  At  Trenton  was  it  explained  to  you  what  the 
composition  of  the  49  per  cent  and  the  51  per  cent 
groups  would  be?  A.  They  didn’t  tell  me  who  the  51  per 
cent  group  would  be,  but  the  49  per  cent  group  was  Fred 
Basch  and  myself. 

Q.  And  who  informed  you  of  that?  A.  Mr.  Schoenburg. 

Mr.  Berger:  Did  you  raise  any  objection  to  this? 

The  Witness:  Well,  prior  to  this  agreement — well,  I 
will  just  say  we  had  no  other  alternative.  We  had  no  other ; 
that  was  determined  and  that  was  all  there  was  to  it. 

By  Mr.  Wieferich: 

Q.  Did  you  suggest  the  inclusion  of  anyone  else  in  the 
49  per  cent  group?  A.  Not  to  them,  no,  but  to  the  individu¬ 
als  whom  we  were  interested  in,  Fred  Basch  and  myself,  we, 
too. 

Q.  What  I  am  getting  at,  Mr  Vort,  so  far  as  you  know, 
who  determined  the  identity  of  the  individuals  in  the  49 
per  cent  group  and  in  the  51  per  cent  group,  at  Trenton; 
who  made  that  decision?  A.  I  don’t  know  who  made  the 
decision  about  the  51  percent  group. 

Going  back  to  the  49  per  cent  group,  you  spoke  of,  the 
decision  of  giving  up  some  of  our  allotment  was  made  by 
Fred  Basch  and  myself. 
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Q.  You  mean  you  were  told  by  Mr.  Schoenburg 

1433  that  you  could  have  49  per  cent  between  Fred  Basch 
and  yourself?  A.  That  is  correct. 

Q.  Did  you  then  in  turn  parcel  out  some  of  those  shares 
to  Mr.  Klein?  A.  And  Dr.  Nauen. 

Q.  And  Dr.  Nauen?  A.  That  is  correct. 

Q.  And  who  decided  the  number  of  shares  that  Mr. 
Klein  and  Dr.  Nauen  were  to  have — yourself  or  Fred 
Basch?  A.  Well,  Fred  Basch  is  the  one  who  made  the 
suggestion,  and  I  didn’t  agree  with  his  original  suggestion, 
and  then  before  we  came  to  a  conclusion  about  Fred  Klein’s 
shares,  I  suggested  that  to  us  Dr.  Nauen  was  more  im¬ 
portant,  so  far  as  running  the  business  was  concerned,  as 
an  assistant  to  Fred  Basch,  and  the  -we  should  sell  him 
stock.  He  agreed  to  that. 

Q.  Did  you  make  any  effort  to  parcel  out  shares  to  Mr. 
Stevenson?  A.  Did  I?  No. 

Q.  To  Mr.  Mahler?  A.  No. 

Q.  To  Mr.  Ward?  A.  No. 

Q.  To  Mr.  Koch?  A.  No. 

Q.  Did  you  understand  that  they  were  to  comprise 

1434  the  51  per  cent  group?  A.  I  had  a  fair  idea  that 
they  were  there  for  that  reason.  That  is  the  impres¬ 
sion  that  I  got. 

Q.  Didn’t  you  carry  on  conversations  over  a  period  of 
three  days,  at  the  Trenton  Hotel,  with  those  individuals? 
A.  Well,  I  wasn’t  in  Trenton  for  three  days.  I  was  there 
for  one  night  and  two  days. 

Q.  Well,  one  night  and  two  days.  Did  you  carry  on 
conversations  with  those  individuals?  A.  With  those  in¬ 
dividuals? 

Q.  Yes.  A.  Not  about  the  stock  sale ;  no. 

Q.  You  discussed  nothing  about  the  stock  sale  with  them? 
A.  Well,  I  wasn’t  the  seller,  I  wasn’t  selling  them  any 
stock.  I  had  no  right  to  talk  to  them  about  buying  or 
selling  stock  as  far  as  they  were  concerned. 

Q.  Didn’t  you  ask  them  the  price  they  were  paying?  A. 
I  had  a  general  idea  they  would  be  paying  for  the  optioned 
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shares  about  $200.  I  had  that  impression  in  my  mind, 
that  I  knew  about  it. 

Q.  Did  you  know  what  their  shares  were  under  option  to 
the  sellers?  A.  They  had  to  be  in  accordance  with  what 
Mr.  Schoenburg  told  me,  that  only  25  per  cent  could 

1435  be  free  and  clear  to  us,  and  the  balance  had  to  be 
optioned  shares. 

Q.  Did  you  suggest  to  them  the  turning  over  of  all  the 
shares  to  the  escrow  trustees  set  up  at  Trenton?  A.  They 
discussed  that  with  me.  We  didn’t  want  that. 

Q.  What  was  the  subject  of  that  discussion?  Give  us  a 
brief  resume.  A.  I  don’t  remember  the  discussion  exactly, 
but  it  was  one  of  the  conditions  of  the  sale  that  the  escrow 
agents  would  hold  the  shares  of  stock. 

Q.  Just  who  told  you  that;  Mr.  Schoenburg?  A.  Gosh,  I 
wouldn’t  remember  who  told  me  that,  but  it  must  have  been 
he  or  Mr.  Ward  or  some  other  person.  I  wouldn’t  remem¬ 
ber  exactly. 

Q.  Did  anyone  tell  you  that  the  cross-options  were  a  con¬ 
dition  of  the  sale?  A.  Yes. 

Q.  Who  told  you  that?  A.  The  same  party  that  told  me 
the  others.  I  wouldn’t  remember  who  it  was. 

Q.  Who  informed  you  who  the  escrow  agents  were  to  be? 
A.  I  didn’t  know  right  away,  but  when  we  made  it  out,  I 
think  I  was  told  then,  but  who  told  me,  I  wouldn’t  re¬ 
member. 

Q.  Do  you  recall  whether  or  not  you  turned  over  all  of 
your  shares  at  Trenton  to  escrow  agents?  A.  I  think  we 
did ;  I  think  we  did. 

1436  Q.  And  did  that  include  your  free  shares  as  well 
as  your  optioned  shares  to  the  Germans?  A.  Yes; 

it  did. 

Q.  Did  you  raise  any  question  as  to  putting  your  free 
shares  into  escrow?  A.  No,  I  didn’t,  because  there  was  a 
right  for  me  to  repurchase  and  I  had  to  make  that  offer  to 
the  company  first,  according  to  my  understanding  of  the 
option  agreement. 
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Q.  So  that  after  Trenton,  you  never,  so  far  as  you  were 
concerned,  had  any  physical  custody  of  the  shares  of  stock 
which  you  had  purchased;  is  that  right?  A.  No.  I  had  a 
receipt  for  it. 

Q.  Did  you  sign  a  blank  power-of-attorney  at  Trenton  to 
go  along  with  your  shares  of  stock  to  the  escrow  trustees? 
A.  I  don ’t  remember  that. 

Q.  A  transfer  power,  in  other  words?  A.  I  don’t  recall 
that.  I  don’t  know. 

Q.  Were  you  informed  whether  everyone  else  at  Trenton 
was  putting  their  shares  into  escrow?  A.  I  think  I  vras 
informed  on  that ;  yes. 

Q.  Do  you  know  who  informed  you  of  that?  A.  It  is  so 
hard  for  me  to  remember  who  told  me  that  or  this.  It  is 
pretty  difficult;  I  don’t  remember,  but  I  imagine  it  was. 

Q.  At  the  Trenton  conference,  did  you  also  have 

1437  occasion  to  discuss  the  terms  of  your  employment 
with  Herman  Basch  &  Company?  A.  Yes. 

Q.  And  did  you  enter  into  new  employment  contracts  in 
the  course  of  the  Trenton  conference?  A.  Yes;  we  did. 

Q.  Was  that  true  of  other  executives,  Fred  Basch  and  Dr. 
Nauen  as  well?  A.  Yes.  The  management  made  new  con¬ 
tracts  at  the  time,  that’s  right. 

Q.  And  with  whom  did  you  carry  out  those  discussions 
and  negotiations?  A.  With  Mr.  Ward. 

Q.  With  Mr.  Ward?  A.  Yes.  We  discussed  that. 

Q.  And  was  this  before  or  after  the  purchase  of  the 
stock?  A.  I  couldn’t  place  it  definitely,  but  I  imagine  it 
was  before ;  possibly  before — it  may  have  been  later,  I  don’t 
know;  I  don’t  remember  the  sequence  of  that,  but  I  did  dis¬ 
cuss  it  with — Fred  Basch  and  I  first  discussed  it  with  Mr. 
Ward. 

Q.  Do  you  recall  whether  or  not  you  discussed  your  em¬ 
ployment  contracts  with  the  German  vendors,  Mr. 

1438  Nauen  and  Mr.  Schoenburg?  A.  No;  1  didn’t. 

Q.  Did  Mr.  Fred  Basch?  A.  Not  to  my  knowledge. 
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Q.  Did  they  know  of  the  employment  contracts  at  Tren¬ 
ton?  A.  They  may  have,  because  Mr.  Ward  may  have  dis¬ 
cussed  it  with  them. 

I  know  Mr.  Schoenburg  congratulated  me  and  wished  me 
luck  after  the  contracts  were  agreed  upon,  I  know  that. 

Q.  Do  you  recall  whether  or  not  the  employment  con¬ 
tracts  which  you  reached  at  Trenton  were  dated  back  to 
January  first  of  that  year?  A.  I  believe  they  were;  they 
always  were.  All  our  contracts  were  dated  back  to  the 
first  of  the  year;  I  imagine  they  were. 

Q.  How  about  a  discussion  of  dividends  at  Trenton ;  did 
you  discuss  any  dividend  limitations  on  the  shares  which 
you  were  receiving  in  Althor?  A.  No ;  never  discussed  that. 

Q.  Do  you  recall  the  German  owners  stating  that  they 
wanted  a  limitation  of  15  per  cent  put  on  dividends  to  be 
declared  from  the  company?  A.  No;  I  never  heard  that. 
**#•**•*•* 

1440  Now,  having  refreshed  your  recollection  of  Mr. 

Mahler’s  statement,  or  deposition,  let  me  ask  you  if 
you  recall  a  discussion  at  Trenton  of  a  15  per  cent  restric¬ 
tion  placed  by  the  German  sellers  on  dividends  from  Her¬ 
man  Basch  &  Company?  A.  No,  I  have  no  idea,  no.  The 
only  15  per  cent  we  spoke  about  was  the  15  per  cent  of  the 
free  shares  in  case  we  wanted  to  sell  them  at  any  time ;  that 
was  15  per  cent  below  book  value.  That  is  the  only  thing 
we  ever  discussed  regarding  that  amount  of  15  per  cent.  I 
never  heard  of  it 

###*•*•*•• 

1442  Q.  I  will  ask  to  have  the  witness,  for  the  purpose 
of  refreshing  his  recollection,  examine  Defendant’s 
Exhibit  No.  26- A,  being  minutes  of  a  special  meeting  of  the 
board  of  directors  of  Althor,  Inc.,  dated  December  19,  1939 
(handing  to  witness). 

I  call  your  attention  to  the  last  page  of  those  minutes, 
Mr.  Vort.  A.  The  last  page? 
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Q.  And  I  will  ask  you  to  refresh  your  recollection  and  tell 
me  whether  or  not  you  were  present  at  the  meeting  which 
declared  the  dividend  of  $15,000?  A.  Yes;  I  was  present. 

Q.  Was  there  any  discussion  as  to  why  those  dividends 
were  set  at  $15,000?  A.  As  I  remember,  I  was  one  of  the 
fellows  that  wanted  a  bigger  dividend,  but  it  was  shown 
that  the  surplus  wasn’t  sufficient. 

I  think,  if  I  recall  correctly,  there  was  a  surplus  of  about 
forty-six  or  forty-three  thousand,  something  like  that,  dol¬ 
lars,  which  is  hardly  enough  of  a  surplus  to  protect  the 
business  with. 

They  were  the  answers  I  got,  and  it  sounded  logical  to  me. 

•  •••••••** 

1443  Q.  Do  you  recall  any  discussion  at  the  Trenton  con¬ 
ference  as  to  whether  or  not  you  would  have  to  go 

again  before  the  Boycott  Committee  after  the  conference? 
A.  Yes.  Mr.  Klein  mentioned  something  about  that  he  had 
to  go,  I  think,  on  a  Monday,  the  Monday  following  this 
particular  conference.  I  remember  him  stating  that  he  had 
a  letter  from  them,  or  there  was  some  conversation  about 
that,  by  Mr.  Klein. 

Q.  The  Monday  following  the  conference?  A.  Yes;  I 
think  it  was  around  that  period. 

I  was  there  Saturday  and  Sunday,  I  believe,  and  the  fol¬ 
lowing  day  he  was  to  appear  at  this  Boycott  Committee, 
whatever  it  is,  I  don’t  know,  but  he  had  a  letter. 

Q.  Did  you  discuss  with  Mr.  Klein  what  represen- 

1444  tations  he  could  make  to  the  Boycott  Committee? 
A.  No. 

Q.  Were  you  present  at  any  such  discussion?  A.  I  don’t 
think  so. 

•  ••••••••• 

1446  Q.  Did  you  have  your  own  copy  of  all  the  agree¬ 
ments  that  were  signed  at  Trenton?  A.  I  had  a  copy 
of  that  supplemental  agreement  for  the  50  shares  clear, 
and  I  had  one  for  the  39  shares  that  I  owned,  and  probably 
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the  cross-option  agreement — well,  that  is  the  cross-option 
agreement,  isn’t  it?  Yes,  I  had  copies  of  them. 

Q.  Do  you  recall,  in  the  composition  of  the  51  per  cent 
group  of  stockholders,  how  the  allocations  were  made  in 
that  group,  similar  to  the  way  you  parceled  the  shares 
within  your  49  per  cent?  A.  How  they  were  parceled  out? 
No ;  I  didn’t  know  just  how. 

Q.  Were  you  present  at  any  discussion  when  that  alloca¬ 
tion  was  made  as  between  Mr.  Mahler  and  Mr.  Ward,  for 
example?  A.  No. 

Q.  When  did  you  reach  your  first  understanding  or 
knowledge  of  how  those  shares  were  parceled  out  in  the  in¬ 
vestment  group?  A.  The  amounts  to  each  party? 
1447  Q.  Yes.  A.  It  must  have  been  after  the  stock  cer¬ 
tificates  were  issued.  It  might  have  been  at  that 
time ;  I  may  have  been  informed  at  that  point,  I  don’t  know. 
I  may  have  known  it  when  the  stock  certificates  were  made 
out.  The  first  time  I  ever  saw  the  stock  certificates,  I  knew 
about  it.  When  that  was,  I  don’t  know. 

Q.  Do  you  recall  whether  it  was  at  Trenton  or  not?  A. 
No ;  I  don’t  recall. 

Q.  How  were  these  agreements — were  they  signed  indi¬ 
vidually  by  these  shareholders  buying  from  the  Germans, 
or  did  you  sit  around  in  a  group  and  sign  them  all  at  once? 
A.  When  we  signed  them,  there  was  a  long  table,  and  we 
sat  at  this  table  and  signed  them.  One  after  another — 
there  was  a  stack  of  these  mimeographed  papers,  I  remem¬ 
ber.  They  were  passed  from  one  to  the  other  when  we 
signed  them. 

Mr.  Klein  was  there  and  Mr.  Stevenson  was  there  when 
we  signed  them,  and  they  collected  the  papers  as  we  signed 
them,  and  looked  them  over  and  studied  them. 

Q.  And  this  was  done  at  Trenton?  A.  At  Trenton;  yes. 

Q.  Couldn’t  you  tell  from  the  papers  that  were  signed 
there,  in  vour  presence,  who  owned  what?  A.  I  couldn’t 
run  around  the  table  and  watch  to  see  who  owned  what.  I 
sat  at  my  seat  at  the  table  and  signed  mv  own  papers. 
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144S  Q.  And  when  did  you  get  your  copies  of  the  docu¬ 
ments?  A.  The  copies  of  what? 

Q.  Your  own  copy.  A.  Right  away. 

**•••##•#• 

1450  Q.  Was  the  sale  of  Thorer  &  Hollender  discussed 
by  the  Germans  at  Trenton?  A.  Tuat  would  have 
no  relevancy  with  us;  I  don’t  see  why  it  should  be. 

Q.  I  say,  was  it?  A.  No. 

•  •*•#•••#• 

1453  Q.  After  Trenton,  did  the  rebate  continue  to 
Thorer  &  Hollender?  A.  Yes;  it  continued  on  until 
we  got  control,  then  we  stopped  it. 

Q.  When  was  that  ?  A.  We  got  control  in  1943. 

*•*•••••#• 

1456  Q.  At  the  Trenton  conference,  do  you  recall  if 
there  was  any  discussion  of  the  amounts  due  the 
Germans  on  the  books  of  Herman  Basch  &  Company? 
A.  No. 

Q.  The  loans?  A.  Not  to  my  knowledge.  I  don’t  remem¬ 
ber  any. 

Q.  Did  Mr.  Schoenburg  or  Mr.  Otto  Nauen  ask  for  pay¬ 
ment  of  their  loans?  A.  Not  to  my  knowledge;  no. 

Q.  Did  they  discuss  at  all  any  moneys  which  were  orig¬ 
inally  referred  to  as  the  Chapal  Freres  moneys  which  had 
been  sent  over  in  1936  ?  A.  Not  with  me ;  no. 

Q.  Do  you  recall  whether  those  moneys  were  still  here? 
A.  Oh,  to  the  best  of  my  recollection,  I  think  they  were  paid 
before  that  Trenton  meeting.  We  paid  those  all  back  to 
Thorer  &  Hollender,  where  we  got  them  from. 

Q.  Paid  them  to  Thorer  &  Hollender?  A.  Yes;  where 
we  got  them  from. 

Q.  Do  you  recall  whether  or  not  it  was  discussed  at  Tren¬ 
ton  as  to  whether  those  moneys  were  still  with  Thorer  & 
Hollender?  A.  No;  nothing  like  that  was  said  in  front 
of  me. 
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Q.  Did  Mr.  Schoenburg  or  Dr.  Nauen  discuss  with  you 
this  matter  of  reserves  that  had  been  set  up  on  the 

1457  books  of  Herman  Basch  &  Company?  A.  No;  not  to 
my  knowledge.  I  don’t  recall  anything  like  that. 

Q.  Did  they  discuss  the  surplus  of  Herman  Basch  &  Com¬ 
pany  with  you?  A.  Not  with  me,  as  I  recall;  no. 

Q.  Do  you  recall  that  at  the  end  of  the  preceding  year, 
1938,  that  German  permits  which  we  were  examining  the 
other  day  indicated  seventeen  thousand-some-odd  dollars 
was  to  be  paid  into  surplus?  A.  Yes. 

Q.  And  do  you  know  it  was  paid  into  surplus,  according 
to  that  permit?  A.  The  accountant  said  that  he  had  it 
and  put  it  in  there ;  yes. 

Q.  Did  the  German  sellers  of  Herman  Basch  &  Company, 
at  Trenton,  ask  for  that  $17,000?  A.  Not  me;  no. 

Q.  Did  you  discuss  with  them  at  all  the  matter  of  having 
put  $17,000  into  surplus  in  order  not  to  make  the  payment 
to  Germany  at  the  end  of  December,  and  leaving  it  with 
you?  A.  No;  I  never  discussed  that  seventeen  thousand, 
or  any  other  matter  about  surpluses  with  Mr.  Shoenburg 
after  Trenton. 

Q.  Did  you  go  over  the  earnings  figures  for  the 

1458  preceding  three  years  with  the  German  sellers  at 
Trenton?  A.  The  three  proceeding  years ? 

Q.  Yes.  Did  you  go  over  the  dividend  figures  with  them 
for  the  preceding  three  years?  A.  At  Trenton? 

Q.  Yes.  A.  No. 

Q.  Was  Mr.  Percus  at  Trenton?  A.  He  wasn’t  there 
when  I  was  there. 

Q.  Well,  now,  what  part  of  the  conference,  if  any,  did 
you  miss,  at  Trenton — did  you  come  in  late,  or  did  you 
leave  early,  do  you  recall?  A.  I  don’t  know  what  I  missed, 
but  I  got  there  on  a  Saturday  morning  and  a  little  after 
ten  o’clock,  and  I  left  there  the  following  day,  I  think, 
toward  evening,  before  six  o’clock.  I  wanted  to  get  home 
for  dinner  and  I  got  home  late. 


Q.  Were  the  documents  in  draft  stage  or  in  final  stage 
when  you  got  there,  do  you  know?  A.  When  I  got  there? 
Well,  1  didn’t  see  them  until  the  second  day.  I  didn’t  sec 
the  documents  until  the  second  day,  that  is  the  second  day, 
which  was  my  last  day  there. 

Q.  What  did  you  do  the  first  day?  A.  On  Saturday,  we 
discussed  first  the  conditions  that  existed;  why  we  wanted 
to  get  them  out;  what  we  had  to  face  here;  we  were 

1459  going  to  get  out  if  they  didn’t;  this  was  all  in  front 
of  one  assemblage. 

And  then  we  talked  about  the  contract,  I  believe,  or  some¬ 
thing.  This  took  quite  some  time,  and  then  we  went  down, 
I  think,  Fred,  Dr.  Nauen,  and  I  went  down  for  awhile  to¬ 
gether  and  took  a  walk  and  came  back  later,  and  after  we 
got  back  we  didn’t  stay  long,  if  I  recall  correctly,  and  we 
went  down  and  had  dinner  with  everyone,  down  in  the 
dining-room,  around  the  big  table,  and  I  went  home  before 
six  o’clock. 

Q.  Do  you  recall  on  which  day  you  signed  your  new  em¬ 
ployment  contract?  A.  I  don’t  remember  that;  I  wouldn’t 
remember  that. 

Q.  Did  you  see  at  Trenton  any  of  the  preliminary  drafts 
or  only  the  final  documents  that  were  signed  at  that  con¬ 
ference?  A.  The  mimeographed  copies  that  were  laying 
on  the  table  were  the  ones  we  signed  when  we  got  there. 
That  was  the  second  day  that  I  was  there  before  I  went 
home. 

Q.  Did  you  testify  before  that  Mr.  Schoenburg  told  you 
that  he  only  had  permission  to  sell  25  per  cent  of  the  shares 
free  and  clear?  A.  Yes;  I  did. 

Q.  Did  he  say  whose  permission?  A.  He  said,  the  gov¬ 
ernment. 

Q.  The  German  Government?  A.  Yes,  his  own 

1460  government  wouldn’t  let  him  sell  it;  he  was  re- 
.  stricted  and  he  couldn’t  do  it. 
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Q.  Who  suggested  the  escrow?  A.  The  sellers  did  that; 
the  sellers,  the  ones  who  sold  the  stock. 

*•*##•##*# 

1462  Q.  Prior  to  the  Trenton  conference,  had  yon  been 
told  by  anyone  that  you  could  only  get  25  per  cent  of 

Althor  shares?  A.  Not  that  I  recall. 

Q.  Had  you  been  told  that  you  could  only  get  49  per  cent 
of  those  shares  between  yourself  and  Fred  Basch?  A.  Had 
I  been  told?  By  whom?  I  didn’t  quite  get  the  question. 

Q.  By  anyone.  A.  When? 

Q.  Prior  to  Trenton.  A.  I  don’t  recall  anything  like  that. 
It  might  be  that  Mr.  Ward  said  something  about  it,  but  I 
didn’t  agree  with  anything  like  that.  It  could  be,  I  don’t 
know.  I  don’t  remember;  it  was  so  long  ago. 

*•*••••**• 

1463  Q.  And  do  you  recall  you  discussed  with  Mr. 
Schoenburg  the  money  you  would  use  for  the  shares  ? 

A.  No;  I  didn’t  tell  him  what  I  was  going  to  use  for  the 
shares. 

Q.  Did  he  ask  you  how  much  money  you  had  on  deposit 
in  the  company?  A.  No;  not  that  I  recall. 

Q.  Did  he  have  those  figures  available  to  him?  A.  Whether 
he  had  them  privately  or  not,  I  don ’t  know. 

Q.  Did  he  know  how  much  Fred  Basch  had  on  deposit 
with  the  company ;  did  you  discuss  that?  A.  The  same 

1464  thing  as  to  myself. 

Q.  Did  you  reach  any  understanding  with  him  that 
you  would  use  what  you  had  on  deposit  with  the  company 
for  this  transaction?  A.  There  was  nothing  said  about  that 
with  him. 

•  ***••*•** 

1469  Q.  Mr.  Vort,  do  you  recall  testifying  on  direct  ex¬ 
amination  about  the  $1,000  and  $2,000  bonuses  which 

1470  you  received  in  1938  from  Herman  Basch  &  Com¬ 
pany?  A.  Yes. 

Q.  How  were  they  authorized?  In  what  form  did  you 
get  the  authority  for  those,  do  you  know?  A.  Well,  I  be- 
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lieve  the  accountant  must  have  gotten  that,  or  something 
must  have  been  said  by  somebody,  I  don’t  recall  exactly 
who  it  was,  but  the  fact  that  it  was  credited  to  my  account 
shows  that  it  was  approved,  and  I  took  it.  I  would  never 
make  the  entry  to  the  credit  of  my  account.  The  account¬ 
ant  must  have  gotten  authorization. 

Q.  Did  you  receive  any  written  authorization  from  the 
German  owners  of  the  company  in  1938  for  those  two 
bonuses  I  have  mentioned,  the  $1000  and  the  $2000?  A.  No, 
I  don’t  remember  anv,  unless  the  accountant  received  it  or 
was  authorized  to  do  it,  or  a  meeting  may  have  authorized 
them. 

Q.  Do  you  recall  if  it  was  authorized  by  the  Board  of  Di¬ 
rectors  of  Herman  Basch  &  Company?  A.  No,  I  don’t.  1 
don’t  recall  exactly,  no ;  in  193S,  no,  I  don’t.  I  know  it  was 
credited  to  my  account,  duly  and  officially,  and  I  took  the 
money. 

Q.  Do  you  know  when  it  was  credited  to  vour  account? 
A.  I  remember  the  first  one,  from  the  record,  that  I  took  in 
October,  the  first  $1000,  and  then  the  $2000  came  later  in  the 
season  when  evidently  there  was  more  cash  available 
1471  — December  something,  the  middle  of  December,  I 
think. 

Q.  For  the  purpose  of  refreshing  your  recollection,  Mr. 
Vort,  I  will  ask  you  to  examine  Basch  &  Company’s  journal 
from  May  1,  1938,  to  July  31,  1939,  and  with  reference  to 
the  $1000  bonus  I  call  your  attention  to  page  53  of  the  jour¬ 
nal  (handing  to  witness).  A.  Yes. 

Q.  Does  the  examination  of  that  page  53  of  that  journal 
refresh  your  recollection  as  to  whether  you  were  credited 
that  bonus  for  1938  or  for  1937?  A.  Well,  the  explanation 
in  the  journal  reads:  “For  additional  salary  1938,”  but 
there  was  a  reason  for  that. 

Q.  My  question  is,  what  writing  do  you  have  that  that 
bonus  was  for  1937,  if  any?  A.  Well,  there  is  a  letter  that  I 
found  in  Fred  Basch ’s  possession  that  vras  sent  to  him  by 
Mr.  Schoenburg  showing  the  controversy,  and  it  wasn’t  re¬ 
solved  until  1938,  for  the  1937  bonus. 
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Q.  Is  there  any  writing  in  the  company’s  books  or  files, 
other  than  the  letter  to  which  you  have  just  referred,  which 
indicates  that  that  bonus  was  for  1937  rather  than  for  1938? 
A.  Not  that  I  know  of.  I  haven’t  looked  for  it. 

Q.  In  addition  to  those  twTo  bonuses  we  have  dis- 

1472  cussed,  I  think  you  testified  on  direct  that  you  re¬ 
ceived  two  other  bonuses  in  1938,  is  that  correct,  one 

a  percentage  bonus  and  one  a  special  bonus?  A.  That  is 
right. 

Q.  Can  you  tell  me  when  you  were  actually  paid  those 
bonuses?  A.  Well,  the  $7500  bonus  my  records  show,  and 
my  deposit  book,  my  bank  book,  or  my  bank  statement 
here  shows,  that  I  brought  with  me,  on  December  31,  1938, 
it  shows  that  I  had  already  deposited  $7500  on  the  bonus 
I  took,  of  the  bonus  authorized  to  me,  of  the  extra  bonus — 
not  the  percentage  bonus — shows  the  $7500  bonus  was 
drawn  before  1938  was  over,  and  I  have  my  statement 
here  to  show  it. 

Q.  How  about  the  percentage  bonus?  When  were  you 
actually  paid  the  percentage  bonus?  A.  The  record  would 
show  that,  I  don’t  remember  the  date.  The  percentage 
bonus  evidently  came  after  that,  but  I  was  credited  for  it 
after  the  books  were  calculated  to  show  what  I  earned. 

Q.  How  was  it  paid  you,  in  the  form  of  a  check  or  a  with¬ 
drawal  by  you  from  the  Company?  When  did  you  actually 
receive  the  percentage  bonus?  A.  Let’s  look  at  the  record 
and  show  it. 

Q.  You  just  don’t  recall?  A.  The  record  will  show  it,  but 
I  do  specifically  remember  the  bonus  because  I 

1473  checked  that  up. 

Q.  Do  you  recall  whether  you  received  your  per¬ 
centage  bonus  actually  at  Trenton,  at  or  about  Trenton? 
A.  No.  I  didn’t  receive  any  bonus  then. 

Q.  The  money,  I  mean.  A.  The  money,  no.  I  drew  what¬ 
ever  was  coming  to  me  around  that  time  to  pay  for  the 
stock. 

Mr.  Berger:  Your  Honor,  may  I  object?  Is  it  the  law 
that  one  who  is  entitled  to  a  bonus  under  a  contract,  and 
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it  is  supposed  to  have  been  accrued  and  estimated,  hasn’t 
he  got  an  equitable  credit  at  the  end  of  the  year  when  the 
year  is  completed?  If  this  is  all  irrelevant — 

The  Court:  It  is  a  question  of  fact:  When  did  he  get 
it?  That’s  all. 

By  Mr.  Wieferich: 

Q.  Will  you  examine  page  S3  of  the  journal  of  Herman 
Basch  &  Company  for  193S,  to  refresh  your  recollection, 
and  tell  me  if  the  bonus  figure  which  appeared  thereon  is 
the  percentage  bonus  that  you  actually  received  for  1938? 
A.  For  bonus  for  1938  as  per  contract  Paul  Vortrefflich, 
Fred  Basch  and  Ernest  Nauen  were  credited  with  the 
amounts  as  shown:  $7496.07  for  myself,  $7496.08  for  Fred 
Basch;  $3176.08  for  Ernest  Nauen. 

Q.  Was  that  figure  that  you  just  read  there  an  estimate 
or  was  it  the  actual  bonus  you  received?  A.  That 
1474  was  the  actual  bonus. 

Q.  That  was  the  actual  bonus?  A.  That’s  right; 
that  was  the  actual  bonus;  that  was  after  the  calculations 
w’ere  made  later  on,  but  there  were  estimates  before  that. 

Q.  When  was  it  entered  on  the  books,  do  you  know?  When 
was  that  entry  made?  A.  I  can’t  tell  you.  It  must  have 
been  made  at  the  time  when  this  journal  entry  was  made 
and  posted  by  the  bookkeeper  in  the  office. 

Q.  Could  it  have  been  made  on  December  31?  A.  No,  but 
all  entries — when  you  make  closing  entries  for  a  book — 
if  I  may  explain,  you  make  entries  for  that  period,  fiscal 
year,  whether  it  was  ’35,  ’37,  or  ’38. 

When  you  close  the  books  the  book  entries  are  made  after 
the  year  is  over,  but  you  can  estimate  that  prior  to  the  end. 
We  have  done  it  before.  We  have  drawn  against  it,  in  ad¬ 
vance  of  the  actual  entry,  whenever  we  wanted  that  cash 
against  earnings  in  the  company. 

Q.  My  only  question  is  whether  that  figure  there,  to  your 
knowledge,  was  entered  on  December  1937  or  at  some  later 
date.  A.  None  of  these  closing  entries  could  have  been 
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entered  on  December  31.  They  were  all  estimated 

1475  in  advance.  They  must  be  made  when  the  account¬ 
ant  authorizes  the  bookkeeper,  gives  her  a  list  of 

closing  entries,  and  she  puts  them  on  the  books,  whenever 
he  is  ready  to  close  that  particular  fiscal  year. 

Q.  So  that  the  bonus  entries  were  made  sometime  after 
the  books  were  closed,  is  that  right?  A.  Absolutely. 

Q.  Do  you  know  when  the  books  were  closed  for  1938? 
A.  Gosh,  no;  I  couldn’t  tell  you  when  they  were  closed. 

Q.  Do  you  know  if  they  were  closed  by  the  time  of  the 
Trenton  conference.  A.  I  wouldn’t  know.  We  would  have 
estimates — if  they  weren’t  closed  we  would  have  estimates 
— I  wouldn’t  know. 

Q.  I  take  it  that  figure  is  the  actual  figure  and  not  an  esti¬ 
mated  bonus — that  bonus  we  are  talking  about.  A.  Yes,  be¬ 
cause  that  entry  there  is  there  and  it  is  a  precise  figure. 

Q.  When  were  the  precise  figures  available  for  the  first 
time?  A.  Usually  it  takes  four  or  five  weeks  for  the  closing 
of  a  year  end ;  it  takes  a  little  bit  longer,  it  is  true ;  other¬ 
wise  it  doesn’t,  but  that  the  accountant  could  let  you  know 
better ;  his  record  would  show  that. 

Q.  To  refresh  your  recollection,  I  read  from  the 

1476  deposition  of  Mr.  Percus,  your  accountant,  taken  in 
this  proceeding — 

Mr.  Berger:  Your  Honor,  I  looked  up  the  law  over  the 
week  end.  A  counsel,  as  I  understand  it,  is  entitled  to  show 
the  witness  what  he  wants  to  use  to  refresh  his  recollection, 
but  that  which  is  used  to  refresh  his  recollection  doesn’t 
get  admitted  into  evidence. 

The  Court:  I  have  told  you  frequently  that  the  reading 
of  these  depositions  is  not  in  evidence. 

Mr.  Berger:  What  he  is  reading  in  is  not  in  evidence? 
Very  good.  Then  why  is  it  in  the  record?  What  shall  I  do, 
ask  to  strike  it  later  on?  You  see  I  am  powerless — 

1477  Q.  Page  125  the  witness  answered,  in  reference  to 
DJ-P17,  a  financial  report  (reading) : 

“A.  By  reference  to  DJ-P17  I  find  that  the  reports  for 
the  year  1938  were  submitted  under  date  of  March  29, 1939. 


568 


Consequently  I  would  say  that  it  is  hardly  likely  that  the 
books  were  closed  in  January  and  the  report  held  up  for 
two  months  after  that. 

“Q.  Do  you  know  if  the  sale  at  the  Trenton  conference, 
which  was  in  February  of  1939,  occurred  prior  to  the  finan¬ 
cial  information  for  the  year  1938  being  available  to  the 
owners?  A.  All  of  the  financial  information  for  the  1938 
was  not  available  to  the  owners  at  that  time.” 

Then  further  down  on  page  126 : 

‘  ‘  Q.  What  was  available  in  the  company ’s  offices  ?  WTiat 
were  the  reports  that  you  would  say  they  had?  A.  Well,  I 
would  say  they  had  the  November  30,  1938  reports.” 

Then  on  page  127  (reading) : 

1478  “Q.  In  your  January  trial  balance,  for  example. 
A.  They  did  not  have  that  trial  balance  at  the  Tren¬ 
ton  meeting.  They  couldn’t  have  had  any  figures  subse¬ 
quent  to  those  appearing  in  the  November  30, 1938  report.” 

Does  that  refresh  your  recollection  that  the  November 
30th  figures  were  the  only  figures  you  had  up  until  about 
March,  1939,  in  final  form?  A.  Yes.  I  think  I  testified  that 
I  had  the  last  available  figures  with  me  that  were  available 
— I  don’t  remember  what  month — however,  if  that  is  all  you 
would  wrant  me — 

The  Court :  Read  the  question,  please. 

The  Reporter  (reading) : 

“Does  that  refresh  your  recollection  that  the  November 
30th  figures  were  the  only  figures  you  had  up  until  about 
March,  1939,  in  final  form?” 

The  Witness:  It  is  the  last  available  figures  we  took, 
whether  it  was  November  or  December  I  don’t  remember. 

I  do  know  this,  that  these  entries  were  made  after  Decem¬ 
ber  31 — they  had  to  be.  How  soon  afterwards,  I  don’t 
know. 

•  •••••#••• 

1479  Q.  Isn’t  it  true  that  those  entries  that  included 
your  percentage  bonus  are  wffiat  are  knowm  as  ad¬ 
justing  entries,  or  closing  entries  for  the  year?  A.  Yes. 
These  ordinarily  would  be,  I  imagine. 
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In  other  words,  if  you  look  at  the  book  you  will  find  all 
the  December  31st  entries  ordinarily  put  together,  which 
indicates  that  they  are  closing  entries. 

Q.  And  those  closing  entries  are  made  when  the  books 
are  closed,  are  they  not?  Isn’t  that  your  practice?  A.  Yes, 
at  the  time  of  closing  the  books. 

Q.  Is  that  true  of  all  the  December  31st  entries?  A.  Yes. 
•  Q.  Well,  is  there  a  segregation  of  them  as  to  which  are 
adjusting  entries  and  which  are  entries  in  the  normal 
course  of  your  journal  on  December  31st?  A.  Yes.  I  can 
give  you  an  example  of  that,  if  you  want  me  to. 

1480  You  can  find  that  the  interest  paid  on  notes  pay¬ 
able,  and  that  is  the  first  item,  showing  the  interest 

to  be  credited  to  each  of  the  officers’  accounts,  for  the  money 
that  was  loaned  to  the  company;  then  you  find  adjusting 
entries  for  prepaid  insurance;  auto  transportation;  build¬ 
ing  contents  insurance.  You  find  accrued  expenses  and  pre¬ 
paid  expenses;  accrued  interest  receivable  which  must  be 
approved  in  order  to  have  the  dividing  line  so  that  there 
will  be  a  direct  proportion  charged. 

Officers’  bonuses  are  the  next  three  items  of  Ernest  Nauen 
and  Fred  Basch  $6075  and  $7500. 

Inventory  of  work  in  process — that  is  a  year  end.  All 
these  continue  on  that  way  for  pages  showing  they  were 
closed  at  one  time. 

Q.  They  were  all  closed  at  the  time  the  books  were  closed, 
in  other  words  ?  A.  That  is  correct. 

Q.  What  was  your  practice  on  your  special  bonuses  as  to 
receiving  authorization?  A.  What  was  my  practice,  sir? 

Q.  The  practice  of  the  company.  A.  The  practice  of  the 
company  was  to  award  us  bonuses  when  they  deemed  fit. 

Q.  Who  awarded  the  bonuses?  A.  The  Board  of  Direc¬ 
tors,  usually,  or  an  authorization  from  the  other  side, 

1481  one  of  the  two.  I  surely  didn’t  award  it  to  myself, 
sir. 

Q.  Well,  now,  a  majority  of  the  Board  of  Directors  at  this 
time  were  Fred  Basch,  yourself,  and  Mr.  Nauen,  were  they 
not?  A.  I  don’t  remember  who  the  directors  were,  but  it 
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was  either  by  the  Board  or  by  authorization  from  the 
owners. 

Q.  Did  you  know  in  what  form  you  received  the  authori¬ 
zation  for  the  $7500  special  bonus  at  the  end  of  1938!  A. 
No,  I  don’t  recall  it  any  more  than  I  do  the  previous  bonuses 
paid  in  previous  years. 

Q.  Do  you  recall  whether  you  received  it  from  your  own 
Board  of  Directors  or  whether  it  was  authorized  from  Ger¬ 
many?  A.  I  don’t  recall  that. 

Q.  Do  you  have  any  writing  authorizing  that  bonus?  A. 
I  don’t  think  I  ever  had  any  writing  for  authorization  of 
bonuses  that  they  awarded  to  me.  I  never  had  any  prior 
to  that.  It  is  not  customary  to  give  you  a  letter  and  say, 
“We  are  hereby  giving  you  a  bonus.” 

Q.  What  I  am  trying  to  pin  down,  what  was  the  practice  ? 
Did  they  do  it  by  telephone  from  Germany?  A.  No.  I 
never  got  a  phone  call  from  Germany.  Never  once  did  I 
ever — 

Q.  Did  they  authorize  it  to  one  of  the  other  gentlemen  on 
the  Board,  for  instance  Mr.  Mahler?  A.  It  may  have 
1482  been. 

Q.  Do  you  recall  what  it  was?  A.  I  don’t  know. 

Q.  Isn’t  it  true  your  practice  actually  was  for  the  Ger¬ 
man  owners  to  come  over  in  January  from  year  to  year  and 
authorize  the  bonus  at  that  time?  A.  In  January? 

Q.  In  the  following  year,  the  year  following  the  bonus 
period?  A.  No,  I  don’t  think  so.  How  could  we  take  a 
bonus  in  December  that  was  authorized  the  following  Jan- 
uarv? 

w 

Q.  Well,  I  figured  you  could  make  your  closing  entries 
in  January,  couldn’t  you?  A.  Yes,  but  I  have  explained 
so  often  that  we  do  it  today,  we  did  it  then,  I  do  it  right 
now.  We  can  estimate  the  amount  of  profits  made  by  the 
company,  and  bonuses  are  declared  not  only  to  us,  as  in  the 
last  year,  but  sixty-five  or  seventy  thousand  dollars  was 
paid  out  to  our  employees  long  before  the  books  were  closed, 
because  we  could  estimate  the  profits,  and  the  same  thing 
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was  true  of  officers,  employees,  trade,  bonuses  and  every¬ 
thing  else. 

Mr.  Wieferich :  I  will  ask  to  have  marked  as  defendant’s 
Exhibit  No.  37  for  identification  a  letter  produced  by  the 
witness  from  his  files  dated  November  11,  1935,  signed 
Thorer  &  Company,  addressed  to  Paul  Vortrefflich. 

1483  (Thereupon  a  letter  dated  November  11,  1935,  ad¬ 
dressed  to  Paul  Vortrefflich  was  marked  by  the  Clerk 

of  the  Court  “Defendant’s  Exhibit  No.  37  for  identifica¬ 
tion.”) 

By  Mr.  Wieferich : 

Q.  Did  you  receive  this  letter,  Mr.  Vort?  A.  It  is  ad¬ 
dressed  to  me,  yes.  I  don’t  remember  it,  but  I  must  have, 
for  it  was  written  to  me. 

Q.  Does  that  refresh  your  recollection  that  the  German 
owners  did  come  over  following  your  year  end  and  go  over 
your  closing  figures  with  you  from  time  to  time?  A.  No, 
it  doesn’t  refresh  my  recollection.  In  fact,  I  think  the  con¬ 
trary  is  true. 

This  happened  in  1935.  In  that  year  I  don’t  know  what 
prompted  them  to  ask  to  delay  it.  This  was  written  in 
November;  evidently  they  couldn’t  get  over  here  until  Jan¬ 
uary,  and  they  knew  the  books  would  be  closed  sometime 
in  January,  and  they  asked  to  delay  it,  but  that  wasn’t  the 
general  practice. 

They  were  the  bosses  and  they  wanted  to  make  some  ad¬ 
justing  entries,  possibly.  What  they  were,  I  don’t  know. 
They  maybe  wanted  to  pay  the  estate  off,  or  do  something, 
I  don’t  know. 

Q.  Do  you  recall  that  in  December  1937  Dr.  Otto  Nauen 
had  come  over  and  fixed  the  bonus  as  for  that  year  already 
between  himself  and  the  executives  of  Herman  Basch 

1484  &  Company,  including  yourself?  A.  He  never  spoke 
to  me  about  bonuses,  Dr.  Nauen — Otto  Nauen  never 

did.  I  never  remember  him  talking  to  me  about  a  bonus  or 
anything  of  that  kind  at  all — to  me  personally,  no. 


572 


Q.  Did  Schoenburg?  A.  Schoenburg  may  have. 

Q.  Do  yon  recall  who  set  the  bonus  for  1937,  the  one  that 
gave  rise  to  the  controversy?  A.  I  don’t  know  who  gave 
rise  to  it,  but  Fred  Basch  must  have  because  he  was  the 
one  who  spoke  to  Schoenburg,  and  I  knew  nothing  about  it 
until  later  on. 

In  that  letter  he  says,  “Try  to  induce  Paul  to  agree  to 
that.”  So  I  didn’t  agree  to  it.  He  is  asking  Fred  Basch 
to  try  to  induce  me  to  agree  to  that. 

Q.  Again  I  come  back  to  the  end  of  1938  and  ask  you  if 
you  can  recall  how  your  bonus  was  authorized  for  1938? 
Did  Mr.  Schoenburg  authorize  it?  A.  I  didn’t  pay  any 
particular  note  of  having  anything  outstanding  about  the 
fact;  it  was  the  usual  procedure.  There  was  nothing  there 
to  associate  it  with  so  that  I  could  remember  that. 

Q.  Do  you  know  when  it  was  authorized?  A.  I  don’t 
remember  that.  The  record  should  show  that. 

Q.  That  is  what  I  want  to  know.  Is  there  anything  in  the 
books,  other  than  a  journal  entry,  which  shows  when 
14S5  it  was  authorized?  A.  There  is  no  other  basis  but 
a  journal  to  show  a  credit  to  a  bonus  account.  There 
is  no  other  entry  that  could  do  it  than  that. 

Q.  And  the  journal  entry  is  one  of  the  entries  that  could 
have  been  made  in  February  or  March,  1939?  A.  If  you 
look  at  all  closing  entries  prior  to  that  you  will  find  the 
same  to  be  true.  All  closing  entries  show  the  year  and 
entries  for  each  year,  unless  they  were  issued  previously, 
as  the  one  in  1938,  the  one  in  addition  to  the  1937  bonus. 

Q.  When  is  the  first  time  that  the  German  owners  were 
over  here  after  December  28,  1938?  A.  After  December 
28,  1938?  I  believe  Mr.  Schoenburg  came  in  February  at 
the  Trenton  meeting. 

Q.  At  Trenton?  A.  That  is  right.  , 

Q.  And  isn’t  it  true  that  is  when  he  authorized  the  bonus? 
A.  No.  I  took  my  bonus  in  1938.  How  could  he  authorize 
it  in  Februarv  if  I  took  it  on,  I  believe,  the  last  dav  of 
December,  1938?  I  took  the  whole  $7,500  bonus  and  even- 
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tually  bought  Government  bonds  with  that,  which  matured 
in  1949.  Only  recently  they  matured. 

Q.  But  there  is  nothing  in  the  company  records,  so 

1486  far  as  you  know,  that  authorized  the  bonus?  A. 
Nothing  different  than  usual — I  don’t  know. 

The  Court:  Nothing  what? 

The  Witness:  Nothing  different  than  ordinary — I  don’t 
remember  it. 

Mr.  Berger:  Your  Honor,  this  is  badgering  the  witness, 
when  defendant  well  knows  by  an  exhibit  that  has  been 
introduced  here,  two  exhibits,  that  Ward  cabled  Hollender 
for  approval  and  Hollender  cabled  his  approval  to  Ward. 
They  have  been  introduced,  Your  Honor.  It  is  unfair  to 
the  witness.  I  object  to  this  whole  line  of  testimony. 

The  Court :  I  overrule  the  objection.  Proceed. 

By  Mr.  Wieferich: 

Q.  Well,  now,  didn’t  you  testify  on  direct  examination 
that  you  used  both  of  your  bonuses  to  buy  your  stock  at 
Trenton?  A.  No.  I  had  enough  money  to  buy  it,  in  addi¬ 
tion  to  the  $7,500  I  took  out  to  buy  Government  bonds  with 
in  1939.  I  had  that  plus  my  bonus.  I  bought  the  bonds  in 
1939  sometime,  and  they  matured  in  1949.  The  record  is 
there,  and  you  can  check  that,  the  Government  record. 

Q.  All  I  want  is  your  recollection.  Didn’t  you  use  at 
Trenton  the  three  bonuses  that  you  had  credited  on  the 
books  the  preceding  year?  A.  Which  three  bonuses  are 
you  speaking  of? 

Q.  The  percentage  bonus,  the  $7,500  special  bonus, 

1487  and  the  $3,000  combined  two  and  one  which  had  come 
earlier  in  the  year?  A.  I  couldn’t  have  used  the 

$7,500  bonus  because  I  drew  that  out  in  December,  1938. 
However,  I  had  a  balance  at  the  beginning  of  the  year  plus 
my  bonus. 

Then  during  that  year  I  withdrew  what  I  needed  for  my 
own  commitments  and  left  the  balance  of  what  I  had.  In 
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addition  to  that  I  had  about  $10,000  in  my  own  checking 
account  that  time. 

Q.  I  am  only  interested  in  what  you  used  at  Trenton. 
What  was  that?  A.  I  used  any  credit  balance  of  my  ac¬ 
count,  whatever  it  was  composing  a  balance  that  started  in 
the  beginning  of  December  and  the  balance  ended  in  1938, 
and  what  I  had  left  in  February  when  I  bought  the  stock. 

Q.  Do  you  recall  that  the  following  year  you  received  a 
bonus  from  Herman  Basch  &  Company,  that  is  December, 
1939?  A.  December,  1939? 

Q.  Yes.  A.  I  wouldn’t  remember;  I  may  have.  I  imag¬ 
ine  I  did.  If  I  recall  correctly  I  think  I  did. 

Q.  Do  you  recall  how  that  was  authorized?  A.  I  don’t 
know. 

Q.  I  will  ask  you  to  examine  the  minute  book  of  Herman 
Basch  &  Company,  a  meeting  held  December  19, 1939, 
14S8  to  refresh  your  recollection?  A.  Yes. 

Q.  Does  that  refresh  your  recollection  that  the 
Board  of  Directors  authorized  vour  bonus  in  1939?  A. 
Well,  in  1939  we  were  the  owners  and  we  were  the  ones 
involved. 

In  193S,  prior  to  that,  we  were  just  given  money,  and  it 
wasn’t  up  to  us — their  policy,  but  here  we  were  stockhold¬ 
ers  in  1939  and  on  the  Board,  and  as  far  as  we  were  con¬ 
cerned  it  was  the  right  thing  to  do,  from  that  point  on,  to 
have  them  recorded  in  the  minutes. 

Q.  Isn’t  it  true  that  you  had  a  practice  thereafter  of  the 
Board  of  Directors  approving  whatever  bonuses  you  re¬ 
ceived  from  the  company?  A.  Well,  that  is  customary  with 
every  corporation,  I  suppose. 

Q.  Will  you  examine  the  minutes  for  December,  1938,  to 
refresh  your  recollection  and  tell  me  whether  there  was 
any  discussion  at  a  board  of  directors’  meeting,  at  which 
you  were  present,  of  the  bonus  for  1938?  A.  Yes,  I  see  it 
here ;  I  read  the  bonus  part,  yes.  Is  that  what  you  want  to 
ask  me  about,  the  bonus? 
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Q.  Yes,  in  December,  1938.  A.  After  the  bonus,  I  didn’t 
read  after  that. 

Q.  Was  the  $7,500  bonus  that  you  received  author- 

1489  ized  by  the  Board  of  Directors  in  December,  1938? 

A.  Well,  it  states  here  that  Ward  stated  that  the 

principal  purpose  of  the  meeting  was  to  consider  the  matter 
of  the  declaration  of  a  dividend.  “Mr.  Paul  Vortrefflich, 
treasurer,  and  Mr.  Percus,  accountant  for  the  company, 
presented  figures  from  which  it  appeared  that  the  company 
had,  after  providing  for  expenses,  taxes,  bonuses  and  ap¬ 
propriate  reserves  estimated  certain  profits,”  so  the  bonus 
was  discussed. 

Q.  The  dividend  was  authorized  at  that  meeting,  was  it 
not?  A.  In  1939? 

Q.  The  one  you  just  read  from.  A.  ‘‘Resolved  that  there 
is  hereby  declared  a  surplus  profits  dividend  of  $62,000,  ’  ’  in 
1939,  that’s  right. 

Q.  Were  the  bonuses  authorized  at  that  meeting?  A. 
Well,  now,  you  must  be  able  to  discern  that  if  $62,000  was 
left  and  available  for  dividends  after  the  deduction  of 
bonuses  and  taxes  and  expenses,  that  the  bonuses  were  de¬ 
cided  upon  because  it  was  only  after  taking  care  of  those 
that  they  had  dividends. 

Q.  My  question  is,  for  example,  were  they  authorized  by 
the  board  of  directors  at  that  meeting?  A.  I  would  say 
indirectly,  yes. 

Q.  And  is  there  some  written  record  of  that?  A.  Outside 
of  what  is  here,  I  don’t  know;  there  may  be. 

1490  Q.  Do  you  recall  that  at  the  Trenton  conference 
you  purchased  39  shares  under  option  from  the  Ger¬ 
mans?  A.  The  question  is  did  I  purchase  39  shares  under 
option?  Yes. 

Q.  And  that  Dr.  Nauen  purchased  24  shares  under  option, 
do  you  recall  that  ?  A.  I  do. 

Q.  And  that  Fred  Basch  purchased  39  under  option  ?  A. 
Yes,  I  do. 
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Q.  And  the  three  of  you  then  purchased,  I  take  it,  102 
shares  under  option  from  the  Germans,  is  that  right?  A. 
Well,  I  never  figured  it  that  way. 

Under  option  there  were  39  and  39  would  be  78;  78  and  24 
would  be  102,  that  is  correct. 

Q.  And  that  was  the  24  percent  under  option  I  am  re¬ 
ferring  to?  A.  No,  not  quite,  because  Mr.  Klein  had  some 
in  the  group  which  would  bring  it  up  to  24. 

Q.  Oh,  that’s  right.  A.  Oh,  I  would  say  it  was  approxi¬ 
mately  20  percent. 

Q.  And  102  shares  under  option  cost  you  how  much  ?  A. 
102  shares  under  the  option  agreement  was  $200  apiece. 

Q.  Which  would  be  $20,400,  is  that  right?  A.  That  is 
correct. 

1491  Q.  Isn’t  it  true  that  in  the  form  of  special  bonuses 
from  Herman  Basch  &  Company  at  about  that  time 
you  three  executives  received  $21,000;  that  is  $7,500  to  your¬ 
self  and  $6,000  to  Dr.  Nauen  and  $7,500  to  Fred  Basch,  is 
that  right?  A.  $21,000,  that  is  right.  It  was  proportion¬ 
ate  so  it  may  have  been  a  coincidence,  I  don’t  know,  but 
it  happens  that  the  amount  of  the  102  times  $200  is  $20,400. 

The  Court:  Will  you  read  the  question,  please,  Mrs. 
MacReynolds? 

The  Reporter  (reading) : 

“Isn’t  it  true  that  in  the  form  of  special  bonuses  from 
Herman  Basch  &  Company  at  about  that  time  you  three 
executives  received  $21,000;  that  is  $7,500  to  yourself  and 
$6,000  to  Dr.  Nauen  and  $7,500  to  Fred  Basch,  is  that 
right?” 

The  Witness:  We  received  that  amount,  yes,  but  we 
bought  more  than  those  shares  at  that  meeting. 

By  Mr.  Wieferich: 

Q.  My  question  is,  was  there  any  connection  between  the 
coincidence  of  amount  of  $21,000  in  special  bonuses  and  the 
$20,400  which  you  paid  for  stock  under  option?  A.  No 
connection  whatsoever. 
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Q.  Was  there  any  legal  basis  for  these  bonuses?  Did 
you  have  a  contract?  A.  We  had  a  contract. 

1492  Q.  For  special  bonuses?  A.  No.  No,  that  was 
above  and  beyond  the  terms  of  the  contract. 

Q.  It  was  a  gratuity,  was  it?  A.  Well,  you  could  call 
that  an  additional  payment,  which  for  the  purpose  of  tax¬ 
ation  was  adjusted  and  was  considered  part  of  the  contract, 
by  my  own  suggestion  to  the  Collector  at  the  time  we  dis¬ 
cussed  it. 

I  said,  “That  is  above  and  beyond  my  contract  and  I  am 
willing  to  adjust  my  tax  accordingly.”  That  is  on  the 
record. 

****•••••• 

1495  Q.  Can  you  tell  me  why,  by  referring  to  the  ledger 
again,  on  December  31,  1938,  Mr.  Curt  Mahler’s  ac¬ 
count  was  changed  from  bonus  payable  and  entitled  “Ac¬ 
crued  expenses?”  A.  I  think  we  covered  that  the  other 
day,  when  I  told  you  the  bank  got  that  statement,  and  there 
may  be  other  reasons  too. 

Possibly  on  account  of  the  fact  that  there  was  a  boycott 
or  a  threatened  boycott  against  Thorer  &  Hollender,  and 
the  accountant  didn’t  want  to  show  and  we  didn’t  want  to 
show  that  Curt  Mahler  had  any  account  with  us.  Now,  that 
is  very  likely,  and  I  think  it  is  so. 

The  fact  they  were  boycotting  the  place,  and  the  fact 
that  they  were  would  make  it  sort  of  embarrassing  at  the 
time  because  they  weren’t  yet  out  of  the  company.  That 
is  my  best  impression  on  that. 

1496  Q.  Is  it  true  then  that  you  simply  carried  Curt 
Mahler’s  account  from  then  on  as  an  accrued  ex¬ 
pense?  A.  Whether  he  did  or  not,  I  don’t  know.  That 
we  could  look  up  and  see. 

Q.  Do  you  want  to  examine  the  ledger  for  what,  1939? 
A.  I  have  1938  here ;  the  next  one  would  be  1939. 

Q.  I  will  ask  the  witness  to  examine  the  ledger  of  Her¬ 
man  Basch  &  Company  for  1939,  page  185,  entitled  “Ac- 


crued  expenses”  and  tell  me  if  that  included  Curt  Mahler’s 
funds?  A.  Yes.  I  see  the  pencil  notation  up  here,  it  takes 
out  of  the  regular  accrued  expenses  his  amounts  and  men¬ 
tions  it  here.  I  would  say  that  it  was — I  see  a  payment 
against  the  accrued  expenses  for  $20,000,  and  I  would  have 
to  take  my  time  to  check  every  journal  entry  to  see  which 
one  would  refer  to  him. 

There  is  an  entry  of  $12,000  and  that  brings  back  to  my 
mind  the  fact  that  I  believe  there  was  a  limit  placed  on  his 
contract — it  couldn’t  exceed  more  than  $12,000,  and  I  see 
a  credit  to  his  account  of  that  one  item  alone. 

Q.  What  is  the  date  of  the  $20,000,  and  would  you  give 
the  account  he  drew  against?  A.  His  account  on  Feb¬ 
ruary  20 — 

Q.  That  is  during  the  period  of  the  Trenton  conference? 
A.  1939 — with  that  money  he  evidently  paid  for  his  stock. 

That  was  the  $20,000  he  drew  against  his  credit. 
1497  There  were  so  many  items  composing  his  credit 
here  that  I  would  have  to  see  the  journal  for  each  of 
the  entries,  but  I  know  that  $12,000  was  at  least  one  of  the 
entries  credited  to  his  account. 

Q.  Did  you  make  an  estimate  at  Trenton  of  the  net  worth 
of  Herman  Basch  &  Company?  A.  Well,  I  had — the  last 
available  figures  that  I  had  gave  me  a  fair  idea  of  what 
Basch  &  Company  was  worth  at  that  time. 

Q.  What  was  your  estimate  of  the  net  worth  of  the  com¬ 
pany,  in  dollars?  A.  Of  course  the  statement  didn’t — to 
me  it  didn’t  reflect  the  full  value,  the  real  value,  at  that 
point  because  we  had  a  strike  on;  we  were  losing  money 
because  of  that. 

Q.  I  want  your  estimate  in  dollars  of  the  net  worth  of 
the  company.  A.  I  wouldn’t  recall,  but  I  imagine,  in  my 
opinion  it  must  have  been  about  $120,000,  maybe  $200,000 
net  in  my  own  mind.  It  may  have  had  a  bigger  book  value 
at  the  time. 

Q.  Did  you  include  the  net  worth  of  North  Bergen  in 
your  estimate?  A.  I  believe  we  did;  I  believe  we  did. 
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Q.  I  think  you  testified  the  other  day  that  you  thought 
North  Bergen  was  worth  about  $85,000  net  value?  A.  On 
the  books,  yes. 

1498  Q.  Is  it  fair  from  the  figures  you  have  given  me, 
then,  to  say  that  you  concluded  that  Herman  Basch 

&  Company  was  worth  about  $120,000  as  distinguished  from 
North  Bergen?  A.  No,  I  would  say  it  was  worth  more.  In 
other  words,  I  would  say  that  the  statement  had  a  higher 
value  because  of  valuations  of  the  machinery  and  fixtures 
and  assets  that  they  quoted  from;  I  think  Alaska  Chemical 
Corporation  owed  them  money,  and  that  increased  the  value 
so  much.  To  me  that  wasn’t  the  real  asset.  There  were 
things  like  that  that  I  recall  that  I  deducted  from  that  state¬ 
ment  which  would  have  reduced  it  down  to  the  sum  I  men¬ 
tioned,  maybe  170,  maybe  200,  I  don’t  recall  now;  it  was 
around  that  figure,  maybe  a  little  higher,  I  don’t  know. 

Q.  Hid  you  give  a  figure  in  your  last  answer  as  to  the 
book  value?  A.  The  book  value  I  wouldn’t  remember  ex¬ 
actly  what  the  book  value  was,  but  I  judge  it  was  higher 
than  the  value  that  I  placed  in  my  own  mind. 

Q.  Do  you  recall  what  the  surplus  was  in  Herman  Basch 
&  Company  at  this  time?  A.  No,  I  don’t — I  wouldn’t  be 
sure;  it  may  have  been  78,000,  or  something  like  that,  ac¬ 
cording  to  the  book  value  of  Basch  Company. 

Q.  Do  you  recall  what  the  surplus  was  in  North 

1499  Bergen  at  this  time?  A.  Well,  if  I  said  the  value 
was  eighty-odd  thousand  that  must  have  been  the 

full  value,  surplus  and  capital.  I  believe  that  was  it,  be¬ 
cause  I  took  a  hurried  look  at  that  and  found  it  was  about 
85  or  89,  something  like  that,  eighty-some  odd  thousand 
dollars. 

Q.  Isn’t  it  true,  to  the  best  of  your  recollection,  that  the 
sale  price  at  Trenton  was  less  than  the  combined  surplus 
of  the  two  companies?  A.  According  to  the  book  value? 
According  to  the  book  value,  not  the  actual  value,  but  book 
value,  is  that  the  question? 
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Well,  I  would  say,  I  would  say  that  the  book  value  was 
higher  than  the  sale  price  of  the  stock  in  1939,  in  February. 

Q.  The  surplus,  I  mean.  I  am  asking  the  surplus.  Is 
that  clear?  A.  I  don’t  remember  what  the  surplus  was  of 
Herman  Basch  &  Company  clearly.  You  might  refresh  my 
memory  and  show  me  the  statement  and  I  can  tell  you. 

The  surplus  of  North  Bergen,  as  far  as  I  recall,  must 
have  been  about  forty-odd  thousand  dollars,  if  I  remember 
correctly,  because  the  total  value  was  eightv-some  odd  thou¬ 
sand  dollars. 

Am  I  correct  on  that  ?  Have  you  the  figures  there  ? 

Q.  We  will  check  the  books  in  just  a  minute;  I  want  to 
get  your  recollection  first. 

1500  Q.  Isn’t  it  true  the  North  Bergen  Realty  Com¬ 
pany  was  unknown  to  the  German  Government?  A. 

I  don’t  know  what  they  knew  or  didn’t  know. 

Q.  Do  you  recall  whether  you  had  any  discussion  with 
the  German  owners  as  to  whether  North  Bergen’s  name 
should  appear  in  financial  reports?  A.  No,  I  didn’t  talk 
to  the  Germans. 

Q.  You  sent  them  weekly  reports.  Do  you  recall 

1501  whether  you  ever  sent  weekly  reports  on  North  Ber¬ 
gen  to  the  Germans?  A.  North  Bergen  didn’t  do 

any  business ;  there  were  no  reports  to  make.  All  they  did 
was  to  own  the  factory  and  receive  a  certain  amount  of 
rental,  which  they  knew  they  were  getting,  and  there  was 
no  report  to  give  for  North  Bergen. 

Q.  Then  I  take  it  you  never  mentioned  North  Bergen  in 
your  reports?  A.  There  was  no  sense  to  it. 

Q.  The  North  Bergen  Realty  Company  was,  I  think  you 
have  just  testified,  simply  to  receive  rents  from  Herman 
Basch  &  Company,  isn’t  that  right?  A.  And  pay  its  bills 
and  run  its  organization. 

Mr.  Berger:  The  witness  didn’t  testify  it  was  set  up 
for  that  purpose.  He  testified  it  did  receive  rentals. 
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The  Court:  If  the  witness  would  simply  answer  the 
question  and  go  no  further  we  would  save  time. 

•  •*••••••• 

Q.  Do  you  recall,  for  example,  any  discussion  concerning 
the  rent  of  North  Bergen  Realty  Company,  whether 

1502  it  should  be  as  high  as  possible?  A.  With  whom 
would  I  discuss  that? 

Q.  With  the  other  directors.  A.  I  don’t  recall  it  right 
now,  I  don’t. 

Q.  Do  you  recall  that  it  was  in  fact  so  high  that  you  re¬ 
fused  to  permit  your  bonus  to  be  figured  with  the  rent  being 
deducted  first?  A.  Yes,  I  remember  something  about  that. 

Q.  Can  you  explain  that?  A.  All  I  can  explain,  as  best 
I  can,  is  to  say  it  seems  to  me  like  the  company  was  siphon¬ 
ing  off — it  seemed  that  way — they  could  siphon  off  the 
profits  where  we  were  participating  in  profit-sharing,  and 
it  would  go  into  the  North  Bergen  Realty  Company  where 
we  couldn’t  get  any  part  of  it,  and  naturally  we  would 
object  to  that. 

Q.  And  did  you  arrive  at  a  figure  with  the  other  direc¬ 
tors  over  which  the  rent  would  be  considered  excessive? 
A.  I  think  there  was  some  figure  used  that  we  did  agree  to. 
It  may  have  been  a  lesser  amount  to  what  we  were  entitled 
to  receive,  but  we  agreed  on  that  amount. 

Q.  Do  you  recall  that  you  agreed  with  the  other  direc¬ 
tors  that  $30,000  of  the  rent  paid  from  Herman  Basch  & 
Company  to  North  Bergen  was  to  be  considered  excessive 
rent  and  not  deducted  for  purposes  of  figuring  your  bonus? 
A.  I  don’t  remember  that  amount  but  I  know  gen- 

1503  erallv,  as  I  said  before,  that  was  true,  but  I  don’t 
remember  the  amount. 

Q.  None  of  that  excessive  rent  would  appear  on  the  books 
of  Herman  Basch  &  Company  as  an  asset,  would  it?  A. 
"Well,  being  the  wholly  owned  subsidiary  to  North  Bergen 
it  would  appear ;  of  course  it  was  owned  by  Herman  Basch 
&  Company;  therefore  it  didn’t  make  any  difference  where 
it  was,  in  one  pocket  or  another. 
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Q.  But  didn’t  the  whole  of  North  Bergen  Realty  Com¬ 
pany  appear  on  the  books  at  $2,000!  A.  That  is  something 
that  is  gone  over,  yes,  and  then  was  increased.  It  says 
that,  “Cost.” 

Q.  At  the  time  of  the  Trenton  conference,  for  example, 
in  figuring  your  book  value  did  you  figure  North  Bergen 
at  $2,000  or  at  what  it  really  had!  A.  Oh,  no.  I  figured 
the  value — I  figured  everything.  $2,000  was  just  a  nominal 
value.  It  is  just  placed  there  when  the  corporation  was 
started,  $2,000,  that’s  how  it  was  placed. 

Q.  And  have  you  always  included  North  Bergen’s  assets 
at  their  real  figure  in  figuring  the  book  value  of  Herman 
Basch  &  Company!  A.  Well,  whenever  we  gave  figures  to 
the  bank  we  included  both.  We  showed  them  each  state¬ 
ment  to  show  them  what  the  value  was  of  the  coin- 
1504  pany,  because  the  value  of  North  Bergen  was  the 
value  of  Basch  and  North  Bergen. 

Mr.  Wieferich:  I  will  ask  you  to  have  marked  as  De¬ 
fendant’s  Exhibit  No.  38  a  tabulation  entitled  “Herman 
Basch  &  Company,  Inc.,  schedule  of  total  assets  and  work¬ 
ing  capital.” 

(Thereupon  tabulation  entitled  “Herman  Basch  &  Com¬ 
pany,  Inc.,  Schedule  of  total  assets  and  working  capital,” 
was  marked  by  the  Clerk  of  the  Court  “Defendant’s  Ex¬ 
hibit  No.  38  for  Identification.”) 

•  ••••••#•* 

Q.  Will  you  examine  that  schedule  (handing  to  witness)! 
A.  Yes,  I  think  it  was  made  up  by  us. 

Q.  And  do  you  recall  in  connection  with  what  it  was  pre¬ 
pared — for  what  it  was  prepared?  A.  No,  not  right  off¬ 
hand  I  don’t,  unless  it  was — is  this  a  series  of  eighteen 
schedules — that  was  with  reference  to  this  case.  We 
wanted  to  get  some  data  to  you,  or  to  my  attorney  so  that 
he  would  have  all  the  facts  in  front  of  him. 

Q.  Did  you  work  on  that  report  yourself?  A.  I  helped 
Mr.  Percus  and  Mr.  Donald  Cook. 

•  ••••••••• 
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1505  Q.  In  connection  with  the  1938  figures,  for  ex¬ 
ample,  will  you  read  into  the  record  the  figure  it 
shows  for  the  total  assets  of  Herman  Basch  &  Corn- 

1506  pany?  A.  1938 — 

Mr.  Berger:  I  object,  Your  Honor.  If  he  wants  to 
offer  the  exhibit  in  evidence — he  is  asking  the  witness  to 
read  from  the  exhibit. 

If  you  want  to  refresh  his  recollection  that  is  something 
else. 

All  right,  I  will  withdraw  the  objection. 

The  Witness :  I  think  I  would  have  to  have  the  statement 
itself  to  give  you  an  idea,  because  it  works  it  out  on  this 
basis,  that  the  net  working  capital  is  $176,000  and  gives  the 
total  current  liabilities  that  means  the  liabilities  that  are 
due  immediately  or  within  the  near  future,  and  this  must 
have  been  worked  up  for  a  different  purpose  than  to  give 
you  the  value  of  the  business — I  don’t  recall  right  now 
■why,  but  you  should  look  at  the  statement,  I  think. 

This  was  done  for  the  purpose  of  showing  why  the  sal¬ 
aries  w^ere  paid  to  the  officers  of  the  corporation — now  I 
recall — showing  what  the  working  capital  was  in  1933  being 
$2,733,  running  up  to  a  million  dollars  through  the  man¬ 
agement’s  efforts,  and  that  was  substantiating  the  salaries 
we  were  taking. 

That  is  the  purpose  of  this,  and  this  isn’t  the  right  one 
to  compare  valuations  of  corporations. 

Q.  My  only  question  is,  would  the  figures  which  you 
supplied  there  as  to  the  total  assets  of  Herman 

1507  Basch  &  Company  be  accurate  without  including  the 
total  assets  of  North  Bergen  Realty  Company?  A. 

I  -would  have  to  see  both  statements  to  give  you  a  correct 
answer. 

Q.  Isn’t  it  true,  for  example,  that  in  1941  North  Bergen 
Realty  Company  had  almost  $350,000  in  assets,  which  do 
not  appear  on  this  report?  A.  I  would  rather  see  the  re¬ 
port  to  give  you  the  correct  answer  on  that.  You  have  all 
our  reports. 
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Q.  You  don’t  recall?  A.  I  refuse  to  make  a  statement 
unless  I  am  reasonably  certain. 

Mr.  Wieferich:  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  No.  39  for  Identification  a  comparative  balance 
sheet  of  North  Bergen  Realty  Company  from  November 
30,  1937,  to  December  11,  1938. 

(Thereupon  comparative  balance  sheet  of  North  Bergen 
Realty  Company  from  November  30,  1937,  to  December  11, 
193S,  was  marked  by  the  Clerk  of  the  Court  “Defendant’s 
Exhibit  No.  39  for  Identification.”) 

By  Mr.  Wieferich: 

Q.  First,  can  you  tell  me,  did  you  help  prepare  that  ex¬ 
hibit,  do  you  recall  (handing  to  witness)?  A.  (After 

1508  examining)  No,  I  don’t  recall  seeing  it,  no. 

Q.  Just  refresh  your  recollection  with  it  and  re¬ 
call,  if  you  can,  what  the  approximate  total  assets  of  North 
Bergen  were  for  the  vear  1941.  A.  Are  you  speaking  of 
1938  or  1941? 

Q.  I  1941.  A.  This  is  only  for  North  Bergen,  isn’t  it? 

Q.  Yes.  A.  In  1941 1  can  see  a  valuation  here  of  $152,000 
in  the  surplus  above  the  $37,000  capital  which  would  be 
about  $189,000  in  1941,  in  December. 

•  ••••••••• 

1509  Q.  As  treasurer  of  the  company  did  you  have 
occasion  to  examine  the  financial  status  of  North 

Bergen  from  time  to  time?  A.  Yes.  That  is  what  I  am 
asking  for  now. 

Q.  And  when  this  controversy  came  up  about  your  rela¬ 
tionship  of  your  bonus  to  the  rent  payments,  did  you  have 
any  idea  of  what  the  net  worth  of  North  Bergen  wras  at 
that  time?  A.  I  can’t  remember  that.  The  record  will 
show  it. 

Q.  Do  you  recall  discussing  with  George  Ward  whether 
or  not  North  Bergen  should  ever  be  mentioned  in  your 
financial  report  to  Herman  Basch  &  Company?  A.  No,  I 
don’t  recall  anything  like  that. 
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Q.  Do  you  recall  whether  Ward  instructed  you  to  omit 
the  name  of  North  Bergen  Realty  Company  from  any 
cables  to  Leipzig?  A.  No,  he  never — I  never  spoke  to  him 
about  that. 

Q.  Do  you  recall  discussing  the  North  Bergen  Realty 
Company  situation  with  Mr.  Percus?  A.  What  situation 
are  you  talking  about? 

Q.  Do  you  recall  whether  or  not  it  was  discussed  between 
yourselves  as  one  of  the  means  whereby  the  German 
owners  could  keep  money  over  here,  rather  than 
1510  remit  it  to  Germany.  A.  I  don’t  recall  mention  about 
that.  I  mean  I  wouldn’t  be  too  sure  of  it.  We  had 
discussions — I  had  discussions  possibly,  whether  it  was  this 
or  not,  with  Mr.  Percus,  saying  I  hate  like  the  dickens — 
pardon  me — to  see  money  going  over  to  Germany;  I  may 
have  given  some  ideas  or  suggestions  about  not  sending 
money  over  there  somehow.  I  wouldn’t  recall  it;  I  don’t 
recall  it. 

Q.  To  refresh  your  recollection  let  me  read  a  sentence 
from  DJ-W118. 

Mr.  Berger:  Will  you  identify  that,  sir? 

Mr.  Wieferich:  A  letter  dated  December  16,  1938,  from 
Paul  Hollender  to  George  Ward,  which  I  will  ask  to  have 
marked  Defendant’s  Exhibit  No.  40  for  Identification. 

(Thereupon  a  letter  dated  December  16,  1938,  addressed 
to  George  Ward  from  Paul  Hollender  was  marked  by  the 
Clerk  of  the  Court  “Defendant’s  Exhibit  No.  40  for  Identi¬ 
fication.”) 

By  Mr.  Wieferich: 

Q.  I  wish  to  refresh  your  recollection  with  the  following. 
Mr.  Hollender  writes : 

“The  word  ‘Wheeler’  and  North  Bergen  Realty  Com¬ 
pany  must  not  be  mentioned  in  any  cables  or  letters  to 
Leipzig.  We  want  to  have  this  step  with  the  North  Bergen 
Realty  Company  legalized  now  as  a  new  company  to  be 
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1511  going  to  be  formed,  although  it  is  already  in  exist¬ 
ence  since  a  year.” 

Do  you  recall  that  your  reports  to  Germany  deliberately 
left  out  references  to  North  Bergen  Realty  Company?  A. 
No.  I  never  heard  anything  about  that.  This  is  not  Paul 
Vort;  it  is  signed  by  Paul  Hollender  and  sent  to  George 
Ward.  I  didn’t  see  this  letter. 

Q.  My  only  question  goes  to  your  own  recollection.  A. 
No,  I  don’t  know  anything  about  those  things.  In  fact, 
this  is  all  new  to  me  now. 

Q.  Do  you  recall,  referring  to  the  first  paragraph  of  this 
letter,  he  says: 

“According  to  your  cable  to  Stockholm  we  all  came  to 
the  same  conclusion  that  I  wired  you  already  from  Sweden 
that  the  net  gain  should  be  a  little  over  $102,000.” 

Do  you  recall  that  he  instructed  your  company  to  fix  the 
net  gain  at  that?  A.  No.  I  never  heard  of  it.  Whatever 
the  gain  was  is  reflected  in  the  books,  and  it  is  there  to 
prove  whatever  it  was,  and  that  is  what  we  had  in  the 
statement. 

Q.  Do  you  recall  if  you  declared  a  dividend  of  some 
$62,000  for  that  period,  and  added  $40,000  to  reserves?  A. 
No,  I  don’t  recall  that.  When  you  say  “added,”  I  did 
nothing  about  dividends  in  1938. 

Q.  As  a  director  of  Herman  Basch  &  Company 

1512  you  must  have  participated  in  whatever  dividends 
were  declared.  A.  I  wasn’t  going  to  fight  the  bosses 

and  tell  them  what  to  declare  as  dividends.  I  wouldn’t  last 
very  long  if  I  did  that. 

Q.  Do  you  recall  who  gave  you  the  information  as  to 
what  the  German  owners  wanted?  A.  No.  This  is  all  new 
to  me  now,  about  $102,000,  or  whatever  there  is  here;  I 
don’t  know  anything  about  it. 

The  Court :  I  will  take  a  ten-minute  recess. 


(Short  recess.) 
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Mr.  Wieferich:  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  No.  41  for  Identification  a  tabulation  entitled 
“Herman  Basch  &  Company,  Inc.,  Schedule  of  sales  and 
net  profits,  1933  to  1938,  inclusive.” 

(Thereupon  a  tabulation  entitled  “Herman  Basch  & 
Company,  Inc.,  Schedule  of  Sales  and  Net  Profits,  1933  to 
1938,  inclusive,”  was  marked  by  the  Clerk  of  the  Court 
“Defendant’s  Exhibit  No.  41  for  Identification.”) 

By  Mr.  Wieferich: 

Q.  Mr.  Vort,  will  you  examine  Defendant’s  Exhibit  for 
Identification  No.  41  and  tell  me  if  you  helped  prepare  that 
schedule?  A.  Yes,  it  looks  like  I  did. 

Q.  Can  you  tell  me  if  that  schedule  includes  the  earnings 
of  Herman  Basch  &  Company’s  wholly-owned  sub- 
1513  sidiary,  North  Bergen  Realty  Company?  A.  It  is 
not  a  schedule  of  the  North  Bergen  Realty  Company? 

The  Court :  Answer  the  question.  Please  read  the 
question. 

The  Reporter  (reading): 

“Q.  Can  you  tell  me  if  that  schedule  includes  the  earn¬ 
ings  of  Herman  Basch  &  Company’s  wholly-owned  subsid¬ 
iary,  North  Bergen  Realty  Company?” 

The  Witness:  No,  it  does  not. 

By  Mr.  Wieferich: 

Q.  Do  you  recall  whether  the  earnings  of  North  Bergen 
Realty  Company  were  substantial?  Can  you  estimate  what 
their  average  earnings  were  for  the  ten-year  period?  A. 
My  best  guess  would  be  about  twenty  to  twenty-five 
thousand  dollars  average,  after  taxes,  I  think. 

Q.  Isn’t  it  true  that  for  practically  every  year  since 
Trenton  the  earnings  of  Herman  Basch  &  Company  have 
exceeded  the  sales  prices  at  Trenton?  A.  That  is  not  true. 

Q.  In  what  instance  is  it  not  true?  A.  I  recall  particu¬ 
larly  that  in  1942  there  was  no  dividend.  That  was  due  to 
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the  fact  that  the  earnings  were  very,  very  low.  I  recall 
that  particularly. 

1514  Q.  Any  other  years  that  you  can  recall?  A.  Let’s 
take  a  look  here  and  see.  (Examining) 

Well,  from  my  best  recollection  the  volume  after  1942 
was  much  larger  because  of  the  war  conditions  and  because 
of  the  demands,  and  they  were  higher. 

Q.  And  isn’t  it  true  that  in  some  years  the  earnings 
were  two  and  three  times  the  purchase  price  at  Trenton? 
A.  I  say  that  in  1943,  1944  and  1945  that  would  be  the 
case.  Those  were  the  biggest  years  we  had  up  until  1947, 
I  think. 

Q.  How  about  1947  and  1948?  A.  1947  and  1948?  The 
net  income  after  taxes  in  1947  was  the  largest;  that  was 
$353,000  in  1947,  and  then  $288,000  in  1948.  At  the  pres¬ 
ent  time  it  is  very  low. 

Q.  Those  figures  you  have  given  me  didn’t  include  North 
Bergen’s  earnings  during  those  years,  did  it?  A.  No,  this 
statement  does  not. 

Q.  How  about  for  the  year  1939,  when  the  transaction 
was  consummated?  What  were  the  net  earnings  for  that 
year,  do  you  recall?  A.  For  the  full  year  1939? 

Q.  Yes.  A.  That  was  after  we  bought  the  business.  The 
net  income  after  taxes  was  $81,000. 

Q.  And  North  Bergen’s  income  was  to  be  added  to 

1515  that,  I  take  it?  A.  Well,  I  wouldn’t  know  what  the 
North  Bergen’s  really  was  in  1939.  I  gave  you  an 

average.  It  may  have  been  much  less  than  wdiat  the  aver¬ 
age  was. 

Q.  I  take  it  the  income  for  1939  almost,  but  not  quite, 
equalled  the  purchase  price  that  you  paid  in  February  of 
that  year,  is  that  right? 

***••••••• 

1516  The  Witness:  Well,  the  purchase  price,  which  in¬ 
cluded  the  option,  was  $100,000.  The  income  after 

taxes  was  $S1,845. 
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By  Mr.  Wieferich : 

Q.  Were  you  familiar  at  the  time  of  the  Trenton  confer¬ 
ence  with  the  earnings  and  dividend  record  of  Herman 
Basch  &  Company  for  the  preceding  three  years?  A.  I 
have  them  here  for  the  preceding  six  years  also,  if  you 
want  them. 

Q.  I  say  were  you  familiar  with  them  for  the  preceding 
three  years,  when  you  were  at  the  Trenton  conference?  A. 
I  had  a  fair  idea,  yes,  I  would  have. 

Q.  Did  you  know  that  the  dividends  for  the  preceding 
three  years  had  totalled  over  $300,000?  A.  It  might  have 
been,  yes.  One  dividend  was  higher  than  the  actual  profits 
earned.  It  was  a  depletion  of  capital. 

Q.  How  much  did  you  yourself  put  in  at  Trenton?  A. 
My  share  was  about  17  percent  of  the  stock  and  I  paid 
close  to  $18,000. 

•  ••••••••• 

1517  Mr.  Berger:  Just  in  the  interest  of  regularity, 
Your  Honor,  the  witness  ought  not  to  be  reading  into 

the  record  something  that  has  just  been  used  to  refresh  his 
recollection. 

Offer  it  in  evidence  or  I  move  to  have  it  stricken,  if  it  is 
just  being  used  to  refresh  his  recollection. 

Mr.  Wieferich :  I  have  no  objection  to  his  giving  his  rec¬ 
ollection. 

By  Mr.  Wieferich: 

Q.  If  you  can  give  me  the  total  paid  to  you  from  your 
best  recollection  from  1939  to  date,  do  so. 

1518  Mr.  Berger:  May  I  renew  my  motion  first  to 
strike  whatever  the  witness  has  read  from  this  docu¬ 
ment? 

The  Court:  Go  back  to  the  beginning  of  this  question, 
please.  I  thought  the  witness  said  it  was  something  the 
witness  prepared  himself.  I  overrule  the  objection. 
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Mr.  Berger:  You  recall — one  moment,  if  you  will  please 
indulge  me.  I  introduced  the  first  six  of  those  schedules 
that  were  prepared  in  the  same  way,  I  believe,  as  the  wit¬ 
ness  would  tell  you,  and  the  defendant  knows  that  they 
waged  a  mountainous  fight  to  exclude  them.  If  they  are  no 
good  for  me  they  are  no  good  for  him. 

The  Court:  As  I  understand  this  is  a  statement  that  the 
witness  himself  prepared. 

Mr.  Berger:  The  other  schedules  were,  too;  he  helped 
prepare  them. 

The  Court :  I  will  overrule  your  motion.  Proceed. 

•  #••••*••• 

1519  Q.  How  about  1950?  A.  1950  was  a  poor  year,  and 
the  estimate  now  is  $42,000  with  my  salary  included. 

1520  Q.  Were  you  an  officer  of  Althor  at  the  time  of  the 
Trenton  conference,  do  you  recall?  W'hat  was  your 

connection  with  Althor,  if  any?  A.  You  mean  at  the  con¬ 
ference  ? 

Q.  Well,  for  the  period  a  year  preceding  the  conference. 
A.  I  don’t  recall  that;  I  don’t  think  so. 

Q.  Did  you  attend  their  directors’  meetings?  A.  Althor? 
Q.  Yes.  A.  If  I  were  a  director  I  did  and  if  I  wasn’t 
I  didn’t.  Let’s  look  at  the  Althor  minutes  and  find  out. 

Q.  People  attended  your  directors’  meetings  of  Herman 
Basch  &  Company  who  weren’t  directors.  Didn’t  your 
accountant,  Mr.  Percus,  for  example?  A.  Those  are  Her¬ 
man  Basch  meetings?  Yes,  we  always  had — those  inter¬ 
ested  in  the  discussion  were  there. 

Q.  Did  you,  as  a  matter  of  fact,  attend  directors’  meet¬ 
ings  of  Althor?  A.  Before  I  was  a  director,  I  don’t  think 
I  ever  did  before  I  was  a  director,  no. 

Q.  Were  you  familiar  with  their  books  and  rec- 

1521  ords?  A.  No,  not  before  that  time.  I  didn’t  have 
anv  books  and  records. 

y 

Q.  Did  you  ever  have  occasion  to  examine  the  books  and 
records  of  Althor  after  you  became  a  director?  A.  I  don’t 
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remember  bow  soon  afterward.  I  don’t  remember  exactly 
when  we  got  to  them  after  1939. 

I  know  I  didn’t  have  the  books  until  that  period,  but 
whether  I  got  them  right  after  that  or  a  couple  of  years 
later,  I  don’t  recall. 

Q.  Do  you  recall  the  circumstances  under  which  the 
German  owners  resigned  as  officers  and  directors  of 
Althor?  A.  No,  I  don’t. 

Q.  Were  you  present  when  they  resigned?  A.  I  don’t 
remember  that. 

Q.  Do  you  recall  the  series  of  meetings  in  September, 
1938,  at  which  joint  meetings  were  held  of  Herman  Basch 
&  Company  and  Althor  directors?  A.  I  recall  a  meeting 
of  Herman  Basch  &  Company  I  believe  in  1938,  sometime. 
I  recall  that  because  moving  pictures  were  shown — still 
pictures  rather,  at  one  meeting. 

Q.  By  Dr.  Hollender?  A.  Yes.  He  came  to  that  meeting. 
It  was  the  first  meeting  I  ever  met  him. 

Q.  And  that  was  a  meeting  of  Herman  Basch  &  Com¬ 
pany?  A.  I  think  it  was,  yes. 

1522  Q.  Do  you  recall  whether  or  not  he  resigned  as  an 
officer  and  director  of  Althor  at  this  time?  A.  No, 
I  don’t  remember;  I  don’t  recall. 

Q.  Do  you  recall  a  series  of  five  meetings  of  Herman 
Basch  &  Company  and  Althor  on  the  same  night,  in  Sep¬ 
tember,  1938,  when  Dr.  Hollender  was  here?  A.  Five 
meetings?  No,  I  do  not. 

Q.  I  will  ask  the  witness  to  examine  the  minutes  of 
Herman  Basch  &  Company  for  September  20,  1938,  special 
meeting  of  the  board  of  directors  (handing  to  witness). 
A.  Yes,  I  recall  this  meeting. 

Q.  Where  is  403  Seventh  Avenue,  New  York  City?  What 
office  is  that?  A.  That  may  be — it  may  be  the  Pennsyl¬ 
vania,  now  called  the  Statler  Hotel;  it  may  be  that.  It 
looks  like  that  address  would  be  that. 

Q.  Do  you  recall  that  Herman  Basch  &  Company,  Inc., 
had  two  directors’  meetings  and  a  stockholders’  meeting 
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within  forty-five  minutes  that  night,  the  first  meeting 
being  at  6:45  p.  m. ;  then  a  stockholders’  meeting  at  7:00 
o’clock  p.  m.  and  a  directors’  meeting  at  7:30  p.  m.?  A. 
It  seems  like  it  was  one  main  meeting  divided  up  into 
parts — I  don’t  know  why,  but  it  seems  like  there  were  sev¬ 
eral  meetings  but  the  same  day,  yes. 

Q.  And  do  you  recall  that  simultaneously  Althor, 

1523  Inc.,  was  holding  meetings  of  its  directors  at  the 
same  place?  A.  I  don’t  recall  that.  I  don’t  recall 

Althor.  I  recall  some  of  the  things  here  with  Basch  &  Com¬ 
pany  because  of  the  increase  of  the  stock. 

Q.  I  will  ask  you  to  examine  the  minutes  of  Althor,  Inc., 
a  special  meeting  of  the  board  of  directors  on  September 
20,  193S  (handing  to  witness).  A.  Yes,  I  have  looked  at 
them. 

Q.  Does  that  refresh  your  recollection  that  there  was  a 
meeting  of  Althor  at  7 :45  p.  m.?  A.  It  does  not. 

Q.  And  at  6 :50  p.  m.  in  between  your  meeting  of  Herman 
Basch  &  Company?  A.  It  doesn’t  refresh  my  recollection 
about  Althor  at  all.  Evidently  I  wasn’t  there.  It  doesn’t 
say  I  was  there. 

The  Court :  Read  me  the  answer,  please. 

The  Reporter  (reading): 

“A.  It  doesn’t  refresh  my  recollection  about  Althor  at 
all.  Evidently  I  wasn’t  there.  It  doesn’t  say  I  was  there.” 

By  Mr.  Wieferich: 

Q.  Do  you  recall  seeing  the  directors  of  Althor  at  this 
time  at  403  Seventh  Avenue?  A.  I  know — I  can  remember 
some  of  the  people  w’ho  were  there;  I  can’t  remember 
everyone,  I  don’t  suppose;  I  know  Mr.  Hollender 

1524  came  to  the  Basch  meeting  to  show  those  pictures; 
that  was  the  purpose  of  his  coming. 

Q.  You  say  he  was  at  the  Basch  meeting?  A.  Well,  or 
after  the  meeting,  I  don’t  know  which,  but  he  was  there 
that  night. 

Q.  And  were  the  Althor  meetings  held  in  a  separate 
room,  do  you  know?  A.  I  don’t  know  if  they  were  held. 
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I  wasn’t  there.  In  fact  it  doesn’t  say — it  just  states  here 
that  the  following  directors  were  present  of  Althor:  Paul 
Hollender  and  J.  A.  Stevenson  being  a  majority  of  the 
board.  I  don’t  know  who  the  third  man  was  either. 

Q.  Did  Mr.  Hollender  tell  you  that  night  he  had  resigned 
all  his  positions  in  Althor  as  an  officer  and  director?  A. 
I  haven’t  heard;  I  didn’t  hear  that.  I  have  no  recollection 
of  that. 

Q.  When  is  the  first  time  you  heard  he  had  resigned  his 
positions?  A.  I  don’t  know  when  it  was  and  I  don’t  re¬ 
member  ever  hearing  that  he  resigned. 

Q.  How  about  the  other  Germans,  the  other  German 
owners,  Herbert  Schoenburg  and  Otto  Nauen  and  Rudolph 
Sack?  A.  I  don’t  know  anything  about  them. 

Q.  Did  you  ever  hear  whether  or  not  they  resigned 
1525  from  Althor,  Inc?  A.  From  Althor?  No,  I  wouldn’t 
have  any  way  of  telling. 

Q.  Do  you  recall  whether  or  not  Dr.  Hollender  simply 
left  signed  resignations  undated  with  the  executives  of 
Herman  Basch  &  Company?  A.  No;  I  never  saw  any  and 
never  heard  of  it. 

Q.  When  it  came  to  the  end  of  the  year  to  declare  your 
dividend  from  Herman  Basch  &  Company  to  Althor,  as  a 
director  of  Herman  Basch  &  Company  didn’t  you  know 
who  the  directors  of  Althor  were?  A.  At  the  end  of  what 
year,  sir? 

Q.  1938?  A.  No,  I  really  couldn’t.  Althor  was  the  one — 
the  stock  was  held  in  Althor ’s  name,  and  we  paid  to  Althor, 
Inc.  That  is  who  the  check  went  to. 

Q.  Did  you  know  who  the  president  of  Althor  was?  A. 
In  1938,  no.  I  didn’t  see  the  books  and  I  couldn’t  tell. 
Nobody  told  me. 

Q.  Did  you  know  who  the  treasurer  was?  A.  No. 

Q.  Would  you  examine  the  minutes  of  September  20, 
1938,  of  Althor,  the  meeting  of  6:50  p.  m.,  just  for  pur¬ 
poses  of  refreshing  your  recollection? 
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Mr.  Berger:  Will  you  also  point  out  where  6:30  p.  m.  is, 
sir? 

1527  The  Court:  The  only  question  is,  does  that  refresh 
your  recollection? 

The  Witness:  About  the  Althor  meeting,  no,  it  does  not. 
By  Mr.  Wieferich: 

Q.  Does  it  refresh  your  recollection  as  to  when  Dr.  Otto 
Nauen  was  made  treasurer  of  Althor?  A.  It  doesn’t,  be¬ 
cause  I  didn’t  know. 

Q.  Did  you,  as  treasurer  of  Herman  Basch  &  Company, 
have  any  occasion  to  deal  with  the  treasurer  of  your  hold¬ 
ing  company,  Althor?  A.  Outside  of  issuing  a  check  to 
them  for  dividends. 

Q.  Did  you  used  to  do  that?  A.  I  would  issue  the  check 
for  the  dividends  and  give  it  to  Mr.  Ward  or  someone  who 
supposedly  deposited  it  in  Althor ’s  account.  We  gave  it 
to  him. 

Q.  My  question  is,  did  you  know  who  was  the  treasurer 
of  Althor  at  any  time  during  1938?  A.  No,  I  did  not. 

1528  Q.  Having  examined  what  purports  to  be  the 
minutes  of  the  directors’  meeting  of  September  20, 

1938,  do  you  recall  whether  or  not  you  were  informed  that 
Otto  Nauen  was  the  treasurer  of  Althor?  A.  I  didn’t  know 
it  until  now.  I  didn’t  know  that  Mr.  Otto  Nauen  was  ever 
treasurer  of  Althor. 

Q.  Were  you  ever  informed  as  to  Otto  Nauen ’s  resigna¬ 
tion  as  a  treasurer  of  Althor  at  any  time?  A.  No. 

Q.  At  the  Basch  meeting  of  September  20,  1938,  do  you 
recall  that  a  stock  dividend  was  declared  to  Althor?  A. 
I  don’t  recall  it,  but  when  I  read  those  minutes  I  noticed 
something  before.  May  I  have  that  book  again,  the  Basch 
minutes? 

Mr.  Wieferich:  Certainly  (handing  to  witness). 

The  Witness  (after  examining) :  Yes. 
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By  Mr.  Wieferich: 

Q.  Did  the  directors  of  Herman  Basch  &  Company  re¬ 
ceive  authority  from  their  holding  company,  Althor,  to 
declare  that  dividend?  A.  The  minutes  state  here  that  the 
meeting  was  called  to  consider  the  advisability  of  amend¬ 
ing  the  certificate  of  incorporation  to  increase  the  stock. 
Now,  if  you  want  to  know  about  the  authority,  I  don’t 
see  it  right  now. 

1529  Q.  Do  you  recall  whether  it  was  authorized  by  the 
directors  of  Althor!  A.  If  they  did  it  should  be  here. 

Yes,  I  see  authorization  here  authorizing  Herman  Basch  & 
Company  to — wait,  no — amending  the  certificate  of  incor¬ 
poration  by  amending  Section  4  thereof  to  read : 

“The  total  authorized  capital  stock  of  this  corporation 
is  $250,000  divided  into  1000  shares  of  par  value  $100  each,” 
and  it  is  signed  by  officers  of  Althor,  Inc.  One  of  them  is 
Stevenson  and  the  other  is  Sack  and  the  other  is  Mahler, 
those  three,  Stevenson,  Mahler  and  Sack. 

Q.  When  did  Mr.  Sack  resign,  do  you  know?  A.  I  don’t. 
The  Court:  When  did  who  resign? 

Mr.  Wieferich:  Mr.  Sack;  Rudolph  Sack,  one  of  the  Ger¬ 
man  owners,  Your  Honor. 

The  Court:  Very  well. 

By  Mr.  Wieferich : 

Q.  Didn’t  you  know  any  of  the  officers  of  Althor?  A. 
Well,  I  see  here  that  an  officer  of  Althor  signed — or  a  direc¬ 
tor,  I  don’t  know  whether  he  is  an  officer  or  not — I  knew 
Sack  and  I  knew  Mahler  and  I  knew  Stevenson ;  I  knew  the 
people. 

Q.  Did  you  know  Paul  Hollender,  the  president, 

1530  and  whether  he  was  president?  A.  I  knew  him;  not 
too  well,  but  I  knew  him. 

Q.  I  say  did  you  know  whether  he  was  president  of 
Althor?  A.  Oh,  no;  I  didn’t  know  that. 

Q.  Did  you  know  who  was  the  president?  A.  In  1938? 

Q.  Yes.  A.  No. 
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Q.  How  about  in  1937?  A.  I  don’t  know  of  anything 
prior  to  1939,  of  Althor.  I  never  had  the  book ;  I  had  noth¬ 
ing  to  do  with  Althor. 

Q.  Where  was  Althor ’s  office?  A.  I  don’t  even  know  that, 
but  I  do  know  that  when  I  did  get  the  books  eventually  that 
Mr.  Stevenson  gave  them  to  me.  That  I  remember. 

Q.  I  think  this  morning  we  were  discussing  vour  $7,500 
special  bonus  for  193S,  and  you  said  something  about  with¬ 
drawing  $7,500  at  the  end  of  1938  from  your  account?  A. 
That’s  right. 

Q.  Do  you  recall  that?  A.  Yes. 

Q.  Do  you  recall  the  time  or  the  date  on  which  you  with¬ 
drew  that  money  actually  from  Herman  Basch  &  Company? 

A.  I  have  my  vouchers  here  and  I  can  look  it  up.  I 

1531  brought  my  vouchers  of  1938  here. 

Q.  Before  you  go  into  your  vouchers,  Mr.  Vort,  let 
me  ask  you  this :  Will  the  company  records  show  when  you 
withdrew  your  money?  A.  Yes.  I  think  they  will,  because 
that  is  factual  and  that  will  be  shown. 

Q.  Will  that  be  shown  on  the  general  ledger?  A.  Yes,  it 
would  be  shown  with  my  account,  that  I  withdrew  $7,500 
against  my  account.  Here  are  my — do  you  want  to  see 
them,  sir? 

The  Court:  No. 

Bv  Mr.  Wieferich : 

w 

Q.  Just  refresh  your  recollection  with  the  vouchers.  A. 
The  check  must  have  come  before  the  31st  of  December,  or 
on  that  date,  because  there  is  an  entry  by  the  Brooklyn 
Trust  Company  of  $7,850,  of  which  $350  was  part  salary. 
I  used  to  draw  $350  twice  a  month,  and  $7,500  was  a  bonus. 
That  comprises  the  total  deposit  of  $7,850. 

Q.  Do  you  have  there  the  check  from  the  company?  A. 
No.  That  is  in  the  company’s  record;  you  have  that. 

Q.  I  will  ask  you  to  look  at  the  general  ledger  for  Decem¬ 
ber,  1938,  page  57,  the  account  entitled  “Bonus  payable 
Paul  William  Vortrefflich,”  and  refresh  your  recol- 

1532  lection  and  tell  me  on  what  date  you  actually  received 
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this  $7,500  from  the  company.  A.  I  see  it  on  Decem¬ 
ber  30,  my  account  was  charged  with  $7,500. 

Q.  On  the  30th?  A.  On  the  30th  of  December. 

Q.  Does  the  account  show  the  date  on  which  you  got  the 
$7,500  special  bonus  for  1938?  A.  Well,  that  was  with  the 
closing  entry. 

I  can  see  now  that  the  authorization  was  given  prior  to 
the  date  I  drew  it.  I  drew  it  on  the  30th,  but  with  the  clos¬ 
ing  entries,  along  with  all  the  other  closing  entries  it  was 
credited  to  my  account  on  the  31st. 

Q.  As  a  matter  of  fact  the  company  books  show,  do  they 
not,  that  the  $7,500  special  bonus  for  1938  was  first  put  into 
your  account  after  the  $7,500  which  you  withdrew  on  De¬ 
cember  30?  A.  It  shows  on  the  31st,  but  it  was  authorized 
prior,  and  I  drew  it  when  it  was  authorized. 

Q.  Well,  when  was  it  authorized?  Where  do  we  have  a 
record  of  that?  A.  Which  must  have  been  before  the  date 
I  took  it,  because  I  would  not  have  taken  it  unless  it  was 
authorized  prior  to  that  date. 

Q.  Didn’t  you  have  a  balance  of  your  salary  ac- 
1533  count  and  other  funds  for  the  preceding  year?  A. 

Yes,  but  I  took  my  bonus  in  full  at  that  time. 

Q.  How  can  you  distinguish  from  the  books  whether  you 
took  the  balance  of  your  old  account  or  your  new  bonus?  A. 
Just  my  feeling  about  the  matter.  I  was  credited  with  the 
bonus  and  I  wanted  to  have  that  bonus  for  myself.  I  took 
it  out  with  the  full  amount  so  that  my  bonus  would  be 
paid.  I  did  that  before.  I  always  took  the  full  bonus  when 
I  wanted  it. 

Q.  Isn’t  there  any  record  in  the  company’s  books  which 
shows  whether  you  are  withdrawing  bonus  or  withdrawing 
a  balance  in  your  salary  account?  A.  I  know  I  took  my 
bonus  out.  I  don’t  think  I  would  make  an  entry  in  the 
books  just  what  it  was.  It  was  coming  to  me  and  I  took  the 
bonus. 

Q.  But  you  have  no  record  of  the  authorization?  A.  I 
have  no  record  of  the  authorization? 

•  ••••••••• 
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3534  By  Mr.  Wieferich : 

Q.  I  will  ask  you,  do  you  have  any  record  of  the  authori¬ 
zation?  A.  Do  I  have  any  record  of  the  authorization? 

Q.  Yes.  A.  I  never  had  any  before  and  I  haven’t  got  it 
of  this. 

Mr.  Berger:  Does  counsel  mean  that  the  witness  has  a 
personal  record  or  do  the  books  and  records  of  the  company 
show  ? 

The  Court :  I  think  the  question  should  be  clear  whether 
you  are  referring,  Mr.  Wieferich,  to  a  personal  record  or 
the  records  and  books  of  the  company. 

Mr.  Wieferich:  Certainly. 

By  Mr.  Wieferich: 

Q.  Is  there  any  personal  record  that  you  have  of  the 
authorization  to  either  receive  the  bonus  or  withdraw  the 
bonus  from  the  company?  A.  If  I  go  through  my  old  check 
book  stubs  it  may  show  that.  I  haven’t  got  those  old  check 
book  stubs;  my  own  personal  check  book  stubs  may  show 
how  I  deposited. 

Q.  I  am  not  thinking  of  the  method  you  used ;  I  am  think¬ 
ing  of  the  authorization  of  the  person  who  authorized  you, 
either  the  Board  of  Directors  or  the  German  owners,  or 
somebody  else.  A.  Frankly  I  would  say  Mr.  Ward  must 
have  told  me.  He  was  the  one  who  always  spoke  to 

1535  me  about  the  record. 

Q.  Is  there  any  company  record  which  you  know  of 
which  will  show  a  written  authorization  ?  A.  I  don ’t  recall 
any.  There  may  be  if  we  look,  if  I  try  to  find  it.  You  saw 
all  the  records  more  than  I  did ;  you  should  know. 
»*•••••••* 

1536  Q.  Mr.  Vort,  just  before  recess  we  were  talking 
about  the  $7,500  special  bonus  you  received  from 

Herman  Basch  &  Company  in  1938,  and  I  have  one  or  two 
more  questions  on  that. 

Do  you  recall  the  year  end  report  for  Herman  Basch  & 
Company,  the  closing,  the  final  figures,  which  Mr.  Percus 


drew  up?  Do  you  recall  receiving  that,  addressed  to  the 
Board  of  Directors  of  Herman  Basch  &  Company  in  1939? 
A.  Do  I  recall  receiving  a  statement  in  1939  ?  Do  I  get  that 
correctly? 

Q.  The  financial  statement,  the  final  financial  statement 
for  Herman  Basch  &  Company  for  the  year  1938.  A.  At 
the  meeting,  you  mean?  At  the  Trenton  meeting,  sir? 

Q.  No;  afterward.  A.  Oh,  I  must  have  gotten  it  later, 
yes ;  I  got  that  statement  in  1939  sometime  for  1938. 

1537  Q.  And  do  you  recall  whether  that  statement  in¬ 
formed  you  of  the  status  of  your  bonus  account,  what 

it  was  with  the  company  as  of  the  close  of  1938?  A.  No,  I 
don ’t. 

Q.  Let  me  refresh  your  recollection.  I  refer  now  to  Plain¬ 
tiffs’  Exhibit  DJ-P17,  a  statement  dated  March  24,  1939, 
addressed  to  the  board  of  directors  of  Herman  Basch  & 
Company,  Inc.,  specifically  to  the  seventh  page  thereof,  and 
ask  the  witness  to  refresh  his  recollection  whether  that  is 
the  statement  informing  him  of  the  status  of  his  bonus  ac¬ 
count  with  Herman  Basch  &  Company  at  the  end  of  1938 
(handing  to  witness)  ?  A.  Yes.  It  states  there  that  $7,500 
was  due. 

Q.  Well,  now  ,when  you  received  this  statement  did  you 
take  any  action  with  regard  to  the  $7,500  figure  shown 
there  ?  That  is,  did  you  tell  Mr.  Percus  that  it  was  not  so  ? 
A.  No,  I  don’t  recall  doing  that. 

Q.  You  will  notice  that  it  says  “Cash  bonus  credited  at 
end  of  year  $7,500.”  A.  That  is  true;  it  was  credited  at 
the  end  of  the  year. 

Q.  And  that  was  for  the  year  1938,  was  it  not?  A.  Yes. 
Q.  Now,  had  that  been  withdrawn  by  you  or  had  it 

1538  not,  at  the  end  of  the  year?  A.  It  was  withdrawn 
by  me,  but  whether  the  accountant  figured  that  it  was 

the  $7,500  I  don’t  know,  I  knew  it  was  the  bonus  I  drew; 
whether  he  figured  it  was  I  can’t  actually  say;  I  don’t  know. 

Q.  I  take  it  you  made  no  attempt  to  correct  that  state¬ 
ment?  A.  I  didn’t  see  the  necessity  of  it.  I  saw  no  reason. 
It  was  the  bonus  I  drew.  I  figured  I  drew  it  and  most  likely 
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had  more  money  than  that  coming  to  me,  but  as  far  as  I 
know  I  had  $7,500  coming  to  me  and  told  the  girl  to  make 
me  a  check  for  that  amount. 

Q.  Did  you  receive  another  $7,500  between  the  end  of 
the  year  and  the  Trenton  conference?  A.  Between  the  end 
of  the  year — 

Q.  December  31,  1938,  and  the  Trenton  conference.  Did 
you  receive  another  bonus?  A.  Outside  of  the  percentage 
bonus — 

Q.  No.  A.  No.  There  was  only  one  bonus  received  for 
the  year  1938,  and  that  was  $7,500. 

Q.  You  will  notice  the  total  amount  which  is  payable  to 
you  on  that  report  at  the  end  of  the  year  of  $17,744.92.  A. 
I  notice  this  gives  you  the  balance  at  the  beginning  of  the 
period  plus  the  credits  and  plus  the  interest  of 
1539  $520.28  which  accumulated  $17,744.92 ;  he  is  giving  in 
this  manner  a  summary  of  how  the  credit  was  due 
to  me  on  the  account. 

Q.  Do  you  recall  whether  or  not  that  balance  changed  be¬ 
tween  that  closing  date,  December  31, 1938,  and  the  Trenton 
conference?  A.  No,  I  don’t  recall.  In  other  words  I  may 
clarify  it  this  way:  That  hadn’t  I  taken  the  $7,500  in  1938, 
in  December,  as  shown,  this  balance  instead  of  being  $17,744 
would  have  been  $25,200  and  some  odd.  I  think  that  will 
clarify  it. 

Q.  Will  you  examine,  to  refresh  your  recollection  as  to 
whether  or  not  you  changed  the  balance  on  that  account, 
Plaintiffs’  Exhibit  No.  DJ-P43,  which  is  marked  -with  a  yel¬ 
low  tab  in  that  exhibit  you  are  now  examining,  a  hand¬ 
written  page,  identified  in  the  deposition  of  Mr.  Percus  as 
being  figures  for  the  month  of  January,  1939  (handing  to 
witness)  ? 

I  want  you  to  refresh  vour  recollection  on  that  simply 
to  this  extent,  Mr.  Vort.  Do  you  recall  whether  at  the  end 
of  January,  1939,  your  balance  was  the  same  as  it  was  at 
the  end  of  December,  1938,  in  your  loan  and  bonus  payable 
account  with  Herman  Basch  &  Company?  A.  Well,  if  I 
didn’t  draw  it  in  money  it  must  be  the  same,  or  if  I  didn’t 
add  to  it  it  must  be  the  same. 
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Q.  Well,  having  refreshed  your  recollection,  what 

1540  is  your  answer?  A.  The  amount  looks  the  same  as 
it  was,  $17,744.92. 

Q.  Now,  do  you  recall  that  that  included  your  cash  bonus 
for  1938? 

Mr.  Berger :  Your  Honor,  I  object  to  that.  The  witness 
said  he  withdrew  his  cash  bonus,  and  that  included  his  bal¬ 
ance  and  the  percentage  bonus.  It  is  just  entrapment  of 
the  witness. 

The  Court:  I  will  overrule  the  objection. 

The  Witness:  As  I  said  before,  if  I  didn’t  draw  the 
$7,500  the  balance  would  be  over  $25,000.  I  drew  the  bonus. 

By  Mr.  Wieferich: 

Q.  As  treasurer  of  the  company,  were  you  familiar  with 
the  accounts  of  both  Fred  Basch  and  Ernest  Nauen?  A. 
Yes. 

Q.  The  bonus  accounts?  A.  I  think  I  could,  if  I  look  at 
the  books,  I  could  tell  you  what  I  know  about  them. 

Q.  Do  you  know  if  they  withdrew  their  bonus  at  the  end 
of  1938  ?  Do  you  recall  ?  A.  They  may  have  taken  part  or 
all,  I  don’t  know,  but  I  could  look  at  the  ledger  and  tell 
you  that  very  quickly. 

Q.  And  will  the  ledger  show  whether  they  drew  their 
bonus  as  distinguished  from  the  other  part  of  their  ac¬ 
count?  A.  It  will  show  what  they  drew.  If  they  drew  the 
whole  bonus  it  will  show;  if  they  drew  part — we 

1541  didn’t  always  draw  the  same  amount.  If  I  wanted 
my  bonus  I  took  it. 

Q.  All  I  want  to  do  is  to  isolate.  Could  you  tell  by  look¬ 
ing  at  the  ledger  whether  the  money  taken  out  was  bonus 
as  distinguished  from  loan  or  accounts  payable?  A.  I 
said  I  could,  before  you  asked  me. 

Q.  I  show  you  the  ledger  for  December,  1938,  and  ask  you 
to  refresh  your  recollection  and  tell  me  whether  or  not  Fred 
Basch  and  Ernest  Nauen  withdrew  their  cash  bonuses  which 
were  credited  on  December  31,  1938,  in  1938?  A.  Well,  in 
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1938,  December  31,  he  was  credited  with  the  $7,500  bonus, 
and  I  see  that  on  the  27th  he  took  $4,000. 

Q.  And  as  treasurer  of  the  company  was  it  your  practice 
to  let  him  withdraw  a  bonus  four  days  before  he  was  cred¬ 
ited  with  it?  A.  Well,  he  knew  what  his  bonus  was  evi¬ 
dently  on  that  day. 

Q.  And  does  the  $4,000  show  that  it  was  part  of  the  1938 
bonus,  in  the  record?  A.  It  may  have  been  part  of  his 
bonus  and  it  may  not,  I  don’t  know,  excepting  it  shows  he 
drew  $4,000,  and  besides  that  he  drew  other  amounts  before 
that. 

Q.  You  can’t  tell  what  it  is  actually,  can  you?  A.  No. 
He  drew  that  on  account  against  the  credit  that  he  had. 

Q.  How  about  Ernest  Nauen?  Can  you  give  me  the 

1542  same  information  with  respect  to  his  account?  A.  I 
have  to  look  over — he  didn’t  take  any  part  of  his 

bonus,  I  don’t  think — no,  he  didn’t  take  his. 

He  was  credited  with  the  bonus  and  only  took  the  inter¬ 
est  out,  which  would  leave  the  rest — no,  he  didn’t  do  that 
either — yes,  I  believe  he  may  have  taken  the  interest.  He 
took  $762.42  out  on  December  27.  Evidently  he  decided  to 
leave  his  money  there.  All  his  balance  was  after  that  was 
$9,176.08. 

Q.  Was  he  credited  with  a  cash  balance  on  December  31, 
1938?  A.  Yes,  $6,000. 

Q.  And  I  take  it  there  was  no  withdrawal  against  that? 
A.  He  didn’t  draw  any  part.  He  didn’t  have  too  much; 
I  don’t  think  he  drew  it. 

Q.  To  go  back  to  the  Trenton  conference,  and  carry  our 
story  on,  do  you  recall  a  discussion  as  to  the  number  of 
directors  that  were  to  be  appointed  to  conduct  the  business 
of  Herman  Basch  &  Company  at  that  conference?  A.  Yes, 
I  recall  something  about  that. 

Q.  And  did  you  participate  in  the  discussions  concerning 
that?  A.  Yes,  I  did. 

Q.  Who  did  you  carry  on  these  discussions  with? 

1543  A.  Well,  it  was  the  group;  there  was  Mahler  there — 
I  think  there  was  Mahler — and  Ward  and  Stevenson ; 
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Klein  was  there ;  and  Koch,  I  believe,  was  there — Ted  Koch 
— and  Fred  Basch. 

Q.  How  about  Mr.  Schoenburg?  A.  Schoenburg?  He  was 
at  the  conference  and  I  imagine  he  was  there,  yes,  and  Dr. 
Otto  Nauen  was  there,  that’s  right. 

Q.  Was  there  any  reason  given  as  to  why  the  number  of 
directors  was  to  be  changed  at  that  time?  A.  I  recall  they 
wanted  to  have  the  majority  of  the  directors. 

Q.  Who  is  “they?”  A.  The  new  American  stockholders, 
and  we  objected  to  that;  Fred  Basch  and  I  objected  to  that. 
We  wanted  it  three  and  three.  I  think  we  spoke  something 
about  the  majority,  but  I  knew  in  my  mind  it  wasn’t  right 
to  have  a  majority  when  someone  else  had  51  percent,  but 
we  fought  against  that,  and  finally  they  decided  to  give  us 
three  directors,  after  a  scrap  about  that.  They  had  three 
and  we  had  three. 

Q.  What  position  did  the  German  vendors  take  in  this 
conference?  A.  I  don’t  think  they  had  anything  to  do  with 
it.  They  didn’t  take  any  position  in  that,  I  don’t  think, 
that  I  knew  of. 

Q.  Previous  to  the  Trenton  conference  the  manage- 
1544  ment  group,  that  is  yourself  and  Mr.  Nauen  and  Mr. 

Fred  Basch,  were  the  majority  of  the  board  of  direc¬ 
tors,  were  you  not?  A.  Previous  to  the  conference? 

Q.  For  the  two  years  previous.  A.  We  might  have  been, 
yes ;  we  might  have  been. 

Q.  And  that  was  at  the  time  the  German  stockholders 
owned  the  company,  was  it  not?  A.  Yes,  that  was  during 
the  boycott  trouble  that  we  had. 

Q.  Was  that  majority  unsatisfactory  to  you?  Why  was  it 
changed?  A.  Why  was  it  changed?  Well,  there  were  new 
stockholders  coming  into  the  company  and  they  had  the 
stockholders  meeting,  and  at  this  meeting  it  was  decided 
by  the  stockholders. 

Q.  Do  you  recall  whether  or  not  this  was  one  of  the  con¬ 
ditions  which  the  Germans  laid  down  for  the  Trenton  sale? 
A.  It  might  have  been.  It  might  have  been,  I  wouldn’t 
swear  to  it,  but  I  imagine  it  was.  I  imagine  it  was,  and  I 
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think  I  can  recall  that  because  of  the  purchase  option  fea¬ 
ture  that  they  insisted  on. 

Q.  How  was  that  connected  with  it,  do  you  recall?  A.  I 
don’t  know.  That  is  what  I  can  recall  now,  that  it  may 
have  had  something  to  do  wuth  it. 

Q.  As  a  matter  of  fact,  at  the  Trenton  conference 

1545  wasn’t  it  principally  a  conference  between  the  man¬ 
agement  group,  that  is  yourself,  Mr.  Nauen  and  Mr. 

Basch,  with  the  German  owners?  A.  You  have  to  clarify  it 
— the  conference  group  preceding  the  sale  of  the  stock? 

Q.  The  three-dav  conference  at  Trenton.  Wasn’t  it  prin¬ 
cipally  a  series  of  discussions  bet-ween  yourself,  Mr.  Basch 
and  Mr.  Nauen  with  the  German  owners?  A.  It  was  prin¬ 
cipally  that,  and  then  again,  I  wasn’t  there  three  days. 
You  mentioned  three  days.  I  came  there  the  17th  and  18th, 
or  the  18th  and  19th,  but  anyway  it  was  two  days  I  was 
there. 

The  original  conference  took  place  with  the  general  as¬ 
semblage  where  Mr.  Schoenburg  was  present  and  all  practi¬ 
cally  were  there,  that  I  can  recall. 

After  that  when  it  was  decided  to  sell,  with  the  features 
as  explained  to  you  heretofore,  we  broke  up  into  different 
segments.  Mr.  Fred  Basch  and  myself  and  Nauen  were 
together.  Mr.  Ward  came  over  to  us,  and  what  I  assumed 
was  he  was  telling  us  what  the  other  stockholders — whoever 
they  were  going  to  be — felt  about  contracts  and  things  of 
that  nature. 

Q.  My  question  was  didn’t  you  actually  spend  more  time 
with  the  German  owners  than  the  majority  stockholders  at 
the  Trenton  conference?  A.  Oh,  no;  no,  very  little. 

1546  The  only  time  I  can  remember  spending  with  them 
was  at  the  very  outset  of  the  meeting,  and  then  for  a 

little  while  later  on. 

Q.  To  refresh  your  recollection,  Mr.  Vort,  I  read  you 
from  the  deposition  of  Mr.  Koch,  taken  in  this  proceeding, 
at  page  68,  as  follows,  speaking  of  the  15  percent  limitation : 

“Q.  Did  you  discuss  that  with  the  other  members  of  the 
majority  group  that  you  mentioned  in  the  third  paragraph 
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on  the  first  page — Mr.  Stevenson,  Mr.  Ward,  Mr.  Mahler? 
A.  Individually  I  probably  did,  yes. 

“Q.  Did  you  discuss  it  with  the  management  group?  A. 
I  don ’t  remember.  There  was  hardly  ever  a  time  when  the 
whole  bunch  of  us  were  together,  and  the  management 
group  were  closeted  with  Mr.  Schoenburg  and  with  Mr. 
Nauen  a  whole  lot  more  than  the  rest  of  us  talked  to  him, 
so  that  the  non-management  group,  the  investment  group, 
a  good  part  of  the  time  were  sitting  around  among  them¬ 
selves  and  chewing  the  rag. 

“Q.  Well,  I  think  you  had  better  identify  the  Nauen  in  the 
last  sentence  there.  Which  Nauen  were  you  talking  about? 

1547  A.  Oh,  Mr.  Otto  Nauen  and  Mr.  Schoenburg  talked 
either  singly  or  as  a  group  with  Fred  Basch,  Paul 

Vortrefflich  and  Ernest  Nauen.” 

Then  again  on  page  568  of  Mr.  Koch’s  deposition,  talking 
about  representations  which  had  been  made  to  the  factory 
workers : 

“Did  you  discuss  this  with  the  management  at  Trenton? 

A.  I  believe  most  of  the  discussion  of  the  management 
was  with  Mr.  Schoenburg  and  Dr.  Nauen.” 

Does  that  refresh  your  recollection  as  to  whether  or  not 
the  principal  dealings  at  the  Trenton  conference  were  be¬ 
tween  yourself,  the  management  group,  and  the  German 
vendors?  A.  No,  I  know  it  doesn’t  refresh  my  recollection, 
and  respecting  the  labor  situation,  that  I  refreshed  them 
with  right  at  the  outset  regarding  the  strike  of  the  union 
and  the  trouble  we  were  having  and  the  boycott  situation, 
but  we  were  there  two  days,  and  most  of  the  transactions 
and  discussions  took  place  right  at  the  outset  and  after  that 
we  didn’t  see  much  of  them. 

Q.  By  the  way,  this  strike  was  just  a  jurisdictional  strike, 
wasn’t  it,  between  two  unions?  A.  I  don’t  think  it  was  a 
jurisdictional  strike.  It  was  a  question,  if  I  recall  correctly, 
it  was  the  highest  demands  ever  made  on  us.  It  was  a  70 
percent  increase  demand  from  one  local  and  a  75 

1548  percent  demand  by  another  local,  and  we  couldn’t  see 
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that  because  they  were  the  highest  paid  in  the  coun¬ 
try  at  that  time. 

Q.  After  the  Trenton  conference  did  Herman  Basch  & 
Company  continue  to  do  business  with  Thorer  &  Hollender 
—  A.  (Interposing)  Of  course. 

Q.  —  on  the  same  scale  as  before?  A.  I  don’t  recall  how 
much  we  did,  but  they  were  the  biggest  customer. 

Q.  And  were  you  familiar  with  the  officers  and  directors 
of  Thorer  &  Hollender?  A.  When?  In  1939? 

Q.  Yes.  A.  I  assume  Mr.  Hollender  had  something  to  do 
with  it,  and  Mr.  Mahler;  and  I  believe  Mr.  Kraale  was  an 
assistant  secretary  or  assistant  treasurer,  I  don’t  know 
which,  but  I  know  he  had  something  to  say  in  the  matter  of 
Thorer  &  Hollender. 

Q.  How  about  Mr.  Ward?  Did  you  know  of  his  partici¬ 
pation  in  Thorer  &  Hollender?  A.  I  didn’t  know. 

Q.  How  about  Mr.  Koch?  A.  I  didn’t  know  about  him. 

Q.  Did  any  of  these  gentlemen  tell  you  when  Thorer  & 
Hollender  was  sold  in  1939?  A.  That  it  was  sold? 

1549  They  are  not  sold  to  this  day.  They  weren’t  sold. 

Q.  Do  you  recall  whether  or  not  any  of  these  gen¬ 
tlemen  told  you  that  Thorer  &  Hollender  was  sold  to  Groen- 
wall  &  Soederstrom?  A.  They  never  spoke  to  me  about 
their  business  excepting  what  I  learned  from  other  custo¬ 
mers. 

I  think  they  were  blocked,  or  something,  in  1941  or  1942, 
I  don’t  remember  the  year,  but  they  were  blocked  and  I 
heard  that  from  another  customer  first.  Someone  in  Anglo- 
American  told  me  about  it. 

Q.  Do  you  recall  when  Mr.  Mahler  and  Mr.  Ward  went  to 
Europe  in  the  summer  of  1939,  whether  on  their  return  they 
told  you  that  Thorer  &  Hollender  had  been  sold?  A.  No. 
They  never  told  me  about  it. 

Q.  During  this  period,  during  1939,  you  were  continuing 
to  make  payments  to  Paul  Hollender  through  Thorer  & 
Hollender,  were  you  not?  That  is,  by  “you”  I  mean  Her¬ 
man  Basch  &  Company  was  making  payments.  A. 

1550  To  Paul  Hollender? 
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Q.  Yes.  A.  No.  I  don’t  think  that  it  was,  if  I  re¬ 
call  correctly  now — I  haven’t  got  the  papers  here,  but  I  re¬ 
member  there  was  the  1938  dividend  that  was  due  to  them, 
and  we  were  instructed  to  pay  Thorer  &  Hollender  that 
money  coming  to  Thorer  &  Company,  and  also  to  pay  vari¬ 
ous  taxes  to  our  own  Government  against  that  account  for, 
I  believe  Paul  Hollender  and  the  Arndt  Thorer  Estate. 
That  is  what  I  was  instructed  to  do  with  the  dividend  that 
was  still  retained  by  us,  and  credited  on  the  books  for  1938. 

Q.  When  war  broke  out  between  the  United  States  and 
Germany  didn’t  you  ever  ask  anyone  if  Hollender  had  sold 
his  interest  in  Thorer  &  Hollender?  A.  What  concern  was 
that  of  mine? 

1551  Q.  I  take  it  your  answer  is —  A.  (Interposing) 
I  never  asked  him,  no. 

Q.  I  take  it  your  answer  is  no.  A.  I  don’t  think  I  asked 
him  in  1941, 1  don’t  believe  so. 

Q.  Did  you  continue  to  pay  rebates  to  Thorer  &  Hollen¬ 
der  after  the  war  broke  out  between  the  United  States  and 
Germany?  A.  In  1941?  Yes,  I  testified  we  continued  until 
we  got  control,  and  then  we  cut  it  out. 

Q.  Did  you  make  any  inquiries  at  that  time  as  to  whether 
or  not  the  company  was  owned  by  Germans?  A.  Which 
company  do  you  mean? 

Q.  Thorer  &  Hollender.  A.  Thorer  &  Hollender?  No 
more  than  anybody  else.  I  didn’t  make  that  special  in¬ 
quiry. 

Q.  I  take  it  you  knew  in  1938  it  was  owned  by  Germans. 
A.  So  they  say,  yes. 

Q.  Did  you  still  believe  that  in  1941?  A.  I  don’t  remem¬ 
ber  what  I  believed  in  1941.  I  know  that  there  was — I  felt 
that  there  -was  a  German  interest,  hut  I  don’t  know  how  I 
felt  about  it  in  1941. 

Q.  So  far  as  you  knew,  after  the  war  broke  out,  they 
were  still  owned  by  Germans,  weren’t  they?  A.  To  the 
best  of  my  knowledge  and  belief,  yes.  But  I  had  no  defi¬ 
nite  proof  as  to  that. 
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Q.  And  you  know  that  this  special  rehate  was  based 

1552  on  an  agreement  for  the  benefit  of  the  German  own¬ 
ers  of  Thorer  &  Hollender,  didn’t  you?  A.  Thorer 

&  Hollender?  Well,  a  rebate  is  beneficial  to  anybody  who 
keeps  it,  naturally,  but  I  wanted  to  do  away  with  it.  This 
was  a  continuation  of  away  back  in  1920. 

Q.  When  the  time  came  to  negotiate  for  the  cancellation 
of  the  option  on  your  Althor  shares,  did  you  communicate 
directly  with  Dr.  Paul  Hollender  or  any  of  the  Germans? 
A.  No. 

Q.  Just  how  did  the  negotiations  culminate?  How  did 
they  carry  on?  Who  negotiated,  do  you  know?  A.  I  re¬ 
member  that  we  had  a  meeting  of  the  Basch  Company.  I 
remember  that  Mr.  Stevenson  told  us  that  there  were  ru¬ 
mors  about  that  the  United  States  was  going  to  freeze  for¬ 
eign  funds  from  Germany,  and  it  might  be  a  good  oppor¬ 
tunity  for  us  to  make  a  very  beneficial  arrangement  to 
eliminate  that  repurchase  right,  because  it  was  to  their 
benefit  and  to  our  benefit,  and  I  fell  right  in  line  with  that. 

Q.  Was  the  correspondence  carried  on  through  Thorer  & 
Hollender  or  was  it  carried  on  directly  from  the  directors 
of  Herman  Basch  &  Company  with  the  Germans?  A.  I 
don’t  know  of  any  correspondence,  but  I  knew  there  was  a 
telephone  call  to  Sweden. 

Someone  there  said  that  the  officials  of  Thorer  &  Com¬ 
pany  were  in  Sweden ;  that  they  couldn ’t  talk  to  Germany, 
and  that  was  Mr.  Koch,  I  think,  and  Mr.  Mahler  and 

1553  Mr.  Ward ;  thev  had  a  room  in  the  hotel  and  in  that 
room — and  we  had  a  meeting  somewhere — and  from 

that  room  they  spoke  by  telephone  to  Paul  Hollender,  they 
said  they  spoke  to — 

Q.  Did  you  speak  to  Paul  Hollender?  A.  No. 

Q.  Had  you  authorized  any  of  the  three  parties  who  were 
speaking  to  Paul  Hollender  to  speak  for  you?  A.  Well, 
they  came  hack  to  me  during  some  of  the  communicating  in 
the  telephone  conversation  and  quoted  figures,  and  Fred 
Basch  and  I  were  there,  and  I  think  Dr.  Nauen  was  there, 
too. 
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They  discussed  it  with  me  and  asked  would  $100,000  he 
all  right  to  pay  to  remove  that  repurchase  option.  I  said 
no,  that’s  ridiculous. 

Fred  Basch  replied  at  the  time,  and  I  recall  distinctly  he 
wouldn’t  give  them  a  darn  cent;  that  was  Fred  Basch ’s 
statement. 

Then  he  said  to  me — Mr.  Koch  and  I  believe  Mr.  Ward 
both  were  in  the  room  when  he  came  back  and  said  some¬ 
thing  about  what  we  would  offer,  what  I  thought  was  fair, 
and  I  said  I  wouldn’t  mind  if  we  paid  $25,000;  I  would  be 
very  happy  to  eliminate  them  entirely  with  this  repurchase 
right. 

After  some  time  elapsed  he  came  back  and  he  said  will 
you  split  the  difference  between  the  hundred  that 
1554  they  wanted  and  the  twenty-five  you  offer? 

We  hesitated  and  I  talked  to  Fred,  and  I  said,  “Of 
course  it  is  worth  anything  once  and  for  all  to  get  them 
out,”  and  we  split  the  difference  and  it  came  to  about 
$63,000,  whatever  it  was — pardon  me — I  am  digressing 
again. 

Q.  Was  that  the  first  mention  you  had  heard  of  a  $63,000 
payment?  A.  Yes,  at  that  meeting. 

Q.  Was  there  any  mention  at  that  meeting  of  how  that 
figure  was  going  to  be  raised?  A.  That  particular  meet¬ 
ing?  Well,  everyone  was  to  pay  for  the  unoptioned  shares. 
That  was  the  intent  at  that  particular  time. 

Q.  The  unoptioned  shares?  A.  The  optioned  shares — 
pardon  me;  the  free  shares  were  free.  It  was  the  optioned 
shares  I  am  talking  about;  they  to  pay  a  pro  rata  basis 
against  that  amount. 

Q.  And  is  that  the  understanding  you  reached  at  that 
meeting,  that  you  would  pay  on  the  optioned  shares 
$63,000?  A.  There  was  no  understanding — I  remember  we 
had  an  argument  about  paying  for  the  unoptioned  shares. 
I  didn’t  want  to  do  it.  We  had  quite  some  discussions 
about  that. 

Q.  What  was  the  final  decision?  A.  The  final  decision, 
after  being  shown  that  the  free  shares  would  have  a  greater 
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value,  that  was  one  thing,  and  Mr.  Koch  said  at  the 

1555  time,  “It  is  your  bread  and  butter;  you  want  this; 
you  are  to  benefit  by  it  mostly  for  your  contracts 

and  so  on  and  so  forth,”  and  then  again  I  had  in  mind  the 
Boycott  Committee;  there  was  still  an  option  outstanding 
that  I  didn’t  like  and  I  would  do  anything — in  fact  it  cost 
me  approximately  $6,000  or  more  to  pay  for  the  unoptioned 
shares,  but  I  would  have  paid  more  than  that  in  order  to 
accomplish  what  we  did,  so  we  agreed  on  that  basis. 

Q.  Do  you  recall  any  discussion  at  this  conference  about 
the  possibility  of  the  United  States  freezing  regulations 
preventing  the  removal  of  the  option?  A.  I  don’t  remem¬ 
ber  that,  but  I  do  remember  that  there  was  discussion  by 
Stevenson  that  there  was  to  be — there  were  rumors  about 
it,  they  hadn’t  yet  been,  and  that  was  our  opportunity  to 
dispose  of  that  repurchase  and  get  rid  of  it. 

Q.  I  say  did  you  discuss  it  at  this  conference?  A.  Yes. 
He  brought  it  up,  he  brought  up  the  question  of  the  rumors 
of  the  freezing  order,  Mr.  Stevenson  did,  and  discussed  it. 

Mr.  Berger:  It  is  ambiguous.  Which  conference  do  you 
mean?  The  conference  where  there  was  the  telephone  con¬ 
versation  with  Hollender,  or  the  first  conference  where  they 
decided  to  do  something? 

Mr.  Wieferich:  Let’s  let  the  witness  clear  it  up. 

1556  Bv  Mr.  Wieferich : 

w 

Q.  Was  there  more  than  one  conference?  A.  There  must 
have  been. 

Q.  Do  you  recall  the  date  of  the  first  conference,  the  one 
where  the  telephone  conversation  occurred  with  Paul  Hol¬ 
lender?  A.  I  don’t  recall  the  date. 

Q.  Do  you  recall  whether  the  discussion  of  freezing  regu¬ 
lations  with  Mr.  Stevenson  took  place  at  that  conference  or 
at  a  subsequent  conference  or  at  a  prior  conference?  A. 
It  might  have  taken  place  before  that  conference.  It  would 
follow  that  logical  sequence  because  he  would  first  bring  it 
up,  and  then  naturally  later  on  they  would  take  the  matter 
up  with  them. 
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Q.  Did  the  majority  group,  prior  to  this  time,  present 
you  with  a  proposition  that  you  would  advance — that  is  the 
minority  group,  yourself,  Mr.  Nauen  and  Mr.  Fred  Basch — 
all  of  the  money  to  pay  off  the  German  option?  A.  No, 
they  never  did. 

Q.  Did  the  majority  group  ever  propose  to  buy  the  op¬ 
tion  themselves?  A.  The  majority  group?  No. 

Q.  Did  you  discuss  at  this  conference  the  possibility  of 
paying  a  simultaneous  dividend  from  Herman  Basch  & 
Company  which  would  make  up  the  purchase  price  of  the 
option?  A.  At  this  conference? 

1557  Q.  The  conference  at  which  you  agreed  to  $63,000. 
A.  I  don’t  think  we  discussed  it  at  that  time.  I  am 

not  sure ;  I  am  not  at  all  sure  about  that. 

Q.  Do  you  recall  if  you  discussed  it  thereafter?  A.  There 
must  have  been  a  conference  thereafter,  yes.  When,  I  just 
don’t  know,  but  it  must  have  been  right  close  by  because 
we  were  in  a  hurry  to  get  rid  of  that  and  pay  them  off — 
I  was,  anyway. 

Q.  And  do  you  know  if  that  was  the  way  it  was  actually 
paid  off,  by  use  of  a  dividend  from  Herman  Basch  &  Com¬ 
pany?  A.  Yes — not  by  use  of  their  dividend  but  by  use  of 
our  taking  our  money,  and  it  was  our  money.  We  paid  out 
with  our  checks,  but  it  was  income  coming  to  me  from  the 
corporation,  as  dividends. 

Q.  Do  you  recall  whether  or  not  at  this  time  there  was  a 
discussion  of  whether  that  would  violate  the  15  percent 
agreement  to  limit  dividends,  which  had  been  reached  at 
Trenton?  A.  We  never  knew  of  any  such  agreement. 

Q.  Then  I  take  it  you  recall  no  such  discussion.  A.  I 
don’t,  no;  never  heard  it. 

•*••••**•* 

1558  Q.  Did  you  say  before  that  you  eventually  agreed 
to  pay  for  all  your  shares,  optioned  and  unoptioned 

alike?  A.  That  is  true. 

Q.  Do  yon  recall  how  much  you  paid  on  each  share  to 
remove  the  German  option?  A.  I  paid  $128  per  share  to 
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eliminate  that.  I  looked  that  up,  and  I  know  that  is  the 
figure,  on  S9  shares;  12S  times  S9. 

Q.  And  do  you  know  if  each  of  the  other  stockholders 
paid  the  same  amount?  A.  They  must  have. 

Q.  Proportionately,  that  is  per  share?  A.  Per  share, 
yes.  That  is  how  they  got  $64,000  together.  It  was  sixty- 
four  instead  of  sixty-three  that  was  collected  from  all  the 
stockholders. 

Q.  What  was  the  difference  used  for,  do  you  recall,  the 
difference  between  sixty-four  and  sixty-three?  A.  I  think 
it  was  a  charge  for  the  handling  of  it  by  an  attorney  in 
fact  who  handled  the  transaction. 

Q.  That  was  Mr.  Klein’s  partner,  Mr.  Hans  Meyn, 
wasn’t  it?  A.  Yes.  He  was  delegated  by  the  other 
1559  people  over  there  to  handle  the  money  and  receive 
it  for  them. 

Mr.  Wieferich:  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  No.  42  for  identification  a  table  of  dates  of  acqui¬ 
sition  and  cost  of  shares  of  Althor,  Inc.  and  Herman  Basch 
&  Company.  I  will  let  counsel  examine  it  first. 

(Counsel  for  plaintiffs  examines  document.) 

(Thereupon,  table  of  dates  of  acquisition  and  cost  of 
shares  of  Althor,  Inc.  and  Herman  Basch  &  Company,  Inc. 
was  marked  by  the  Clerk  of  the  Court  “Defendant’s  Ex¬ 
hibit  No.  42  for  identification.”) 

By  Mr.  Wieferich: 

Q.  Will  you  examine  Defendant’s  Exhibit  42  for  identi¬ 
fication,  Mr.  Vort,  and  tell  me  if  you  helped  prepare  that 
schedule  (handing  to  witness).  A.  Yes.  I  gave  the  infor¬ 
mation.  I  think  we  worked  it  out  wTith  the  accountant,  and 
Mr.  Cook,  but  we  got  this  data  together  from  our  own 
records. 

Q.  And  that  was  prepared  for  your  attorneys?  A.  I  be¬ 
lieve  that  is  so. 

Q.  And  do  you  recall  whether  you  went  over  that  sched¬ 
ule  after  it  was  typed  out?  A.  Well,  let’s  take  a  look  at  it 
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more  closely.  (Witness  examines.)  It  looks  familiar  to  me, 
yes. 

Q.  You  will  notice  that  there  is  a  column  on  that  sched¬ 
ule,  Mr.  Vort,  entitled  “Price  per  share”  for  your- 

1560  self  and  for  Mr.  Nauen  and  for  Mr.  Basch,  a  figure 
of  $200  appears  for  each  as  being  the  price  you  paid 

apparently  per  share  at  Trenton  for  Althor  stock.  A.  At 
Trenton  that  was  true;  that  is  the  price,  $200  a  share. 

Q.  Do  you  see  that  there?  A.  Yes,  I  see  it. 

Q.  Further  down  do  you  see  a  figure  on  that  schedule  as 
the  price  per  share  which  you  paid  for  the  release  of  the 
option  on  your  shares?  A.  I  do. 

Q.  And  is  the  figure  which  is  shown  for  yourself  $292 
per  share?  A.  No.  I  see  that  the  original  is  1780  com¬ 
bining  both  types  of  shares  and  then  the  1942  release 
$11,392. 

Q.  The  figure  I  am  referring  to  is  the  second  column  on 
the  page  which  is  headed  up  “Price  Per  Share,”  and  the 
first  figure,  I  ask  you  if  it  is  $200  per  share,  reflecting  a 
price  of  $200  at  Trenton?  A.  It  is  not  292;  it  is  292  plus  128. 

Q.  I  am  asking  you  what  that  memorandum  which  you 
prepared  shows,  and  will  you  read  into  the  record  what 
the  price  per  share  for  the  removal  of  the  option  on  your 
share  was?  A.  It  might  be  a  typographical  error, 

1561  or  an  error  in  addition  of  the  party  who  put  it  in, 
but  it  actually  was  $298  instead  of  $302.  We  paid 

$200  and  I  paid  $128  more  for  the  removal  of  the  option, 
which  made  it  $328. 

Q.  "Will  you  look  at  Dr.  Nauen ’s  column  and  tell  me  what 
the  price  per  share  for  the  removal  of  the  option  appears 
to  be  there?  A.  $261.  There  is  something  wrong.  Are 
you  sure  this  is  ours? 

Q.  Do  you  know  of  any  reason  why  the  price  per  share 
would  be  different  for  Mr.  Nauen  or  yours  on  the  removal 
of  the  option?  A.  Oh,  well,  now  it  is  very  simple. 

I  think  if  you  look  down  there  is  an  asterisk  there  next 
to  the  total  and  it  gives  you  the  price,  which  is  $328  right 
there,  and  the  asterisk  covers  the  average  cost. 
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The  accountant  got  it  up  that  way  from  the  figures  I 
gave  him,  but  the  average  cost  there  is  $32S,  and  there  is 
an  asterisk  next  to  my  figure  and  there  is  an  asterisk  next 
to  the  other  figure.  It  shows  you  the  gross  average  price. 

Q.  My  question  is,  that  includes  the  free  shares  as  well 
as  the  optioned  shares,  doesn’t  it,  the  average  price?  A. 
Yes.  The  $328  includes  the  free  and  the  others,  that  is 
correct. 

Q.  Let’s  stick  to  the  optioned  shares  for  a  minute.  Do 
you  know  of  any  reason  why  you  paid  $292  for  the 

1562  release  of  the  option,  per  share,  and  Dr.  Nauen  paid 
$261?  A.  I  don’t  know.  You  see  I  gave  the 

accountant  the  figures  and  he  figured  this  out.  I  don’t 
understand  that  and  I  don’t  see  the  purpose  of  that. 

Let  me  see  if  I  can  try  to  refresh  my  memory  and  see 
how  he  put  it  down  on  paper — I  don’t  know  (witness 
examines). 

I  see  what  he  did — by  figuring  it  out.  He  took  my  total 
payment,  which  aggregated  $12S  for  the  full  S9  shares,  and 
that  amounted  to  $11,392,  and  divided  it  by  the  optioned 
shares  of  39.  That  gave  him  a  figure  of  $292.  That  is 
how  he  arrived  at  that  figure. 

In  other  words,  while  I  paid  on  the  basis  of  $128  for  all, 
the  actual  cost,  in  order  to  keep  the  tax  records  straight, 
showed  I  owned  the  50  free  and  clear  and  the  39  cost  me 
that  much  more. 

Q.  So  for  tax  purposes  your  cost  of  the  option  was  $292 
per  share,  is  that  right?  A.  That  is  because  of  the  correct 
method  of  handling. 

Q.  And  Dr.  Nauen ’s  was  $261,  is  that  right?  A.  That 
is  right,  under  that  basis. 

Q.  Why  was  yours  different  than  Dr.  Nauen?  That  is 
what  I  don’t  understand.  A.  That  is  understandable;  that 
is  obvious. 

I  had  more  shares  to  pay  for  on  the  unoptioned.  I  had 
39  clear  and  he  only  had  25,  so  my  basis  was  in- 

1563  creased  by  percentage. 
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In  other  words,  when  I  clear  89  shares  at  $128, 
and  I  have  50  clear  shares,  and  he  clears  49  shares  at  $128 
and  he  only  has  25  clear,  there  would  he  a  difference  in 
average  cost.  That  is  a  mathematical  matter.  Anybody 
can  figure  that  mathematically. 

Q.  Did  all  the  other  stockholders  pay  this  cost,  too?  A. 
Well,  they  had  optioned  shares  and  therefore  it  was  $328 
most  likely. 

Mr.  Berger:  You  mean  $128. 

The  Witness :  $128  plus  $200  would  be  $328. 

Mr.  Berger:  $200  being  the  original  cost. 

The  Witness :  $200  and  $128  plus. 

By  Mr.  Wieferich : 

Q.  Was  all  of  this  discussed  at  the  meeting  at  which 
Hollender  was  called?  A.  The  meeting  where? 

Q.  At  which  Hollender  was  called.  A.  Hollender? 

Q.  The  long  distance  call  to  Paul  Hollender.  I  say  at 
this  meeting  was  this —  A.  (Interposing)  No,  I  don’t  think 
this  question  came  up  there;  I  don’t  think  so;  I  don’t  think 
so.  It  might  have  followed  a  day  or  two  later,  I  don’t 
know,  but  it  was  soon  thereafter  because  I  know  we 
1564  were  in  a  hurry  to  get  that  purchase  option  removed. 
I  can ’t  say  definitely  but  I  don ’t  think  it  was  at  that 

time. 

Q.  This  schedule  you  are  examining  there  was  made  up 
for  submission  to  the  United  States,  was  it  not?  A.  Was 
it  made  up  for  the  United  States? 

Q.  I  say  for  submission  to  the  United  States,  to  the  Office 
of  Alien  Property.  A.  This? 

Q.  Yes.  A.  I  don’t  believe  so.  This  may  have  been  one 
of  the  schedules  that  was  sent  to  our  attorney.  We  wanted 
our  attorney  to  have  and  to  know  all  the  facts  involved  in 
the  matter. 

•  *•••*•••• 

Q.  Mr.  Vort,  at  the  time  at  which  the  repurchase  of  the 
$63,000  option  took  place,  in  December,  1940,  do  you  recall 
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whether  or  not  you,  yourself,  sent  or  received  any  letters 
or  cables  to  Dr.  Hollender  or  to  Mr.  Schoenburg  in 
Germany?  A.  Xo,  I  didn’t. 

Q.  You  did  not?  A.  I  did  not. 

Q.  Did  you  discuss  with  Mr.  Ward  any  of  the  cables  that 
he  was  sending  or  receiving?  A.  Xo. 

1565  Q.  Did  he  indicate  that  to  you?  A.  Xo. 

Q.  Did  you  ever  see  any  cables  that  were  sent  in 
connection  with  that  transaction?  A.  I  don’t  remember 
any,  no.  I  didn't  see  any. 

Q.  Well,  now,  did  you  have  occasion  to  discuss  with  Mr. 
Mahler  the  payment  of  the  $63,000  to  Thorer  &  Company 
to  remove  the  option?  A.  Xo,  not  particularly;  I  don’t 
remember  any. 

Q.  Do  you  recall  whether  or  not  Thorer  &  Hollender  was 
interested  as  a  company  in  that  payment?  A.  Xo,  definitely 
not.  I  don’t  know  anything  about  it. 

Q.  Do  you  recall  whether  or  not  any  of  the  old  Chapal 
Freres  funds  which  had  been  sent  to  this  country,  on 
deposit  for  the  Germans,  were  involved  in  that  $63,000 
payment?  A.  Xo.  We  paid  that  off  away  back,  long  ago, 
because  before  that  it  was  all  paid  by  us  to  Thorer  & 
Hollender,  long  before  that. 

Q.  My  question  is  as  to  Thorer  &  Hollender ’s  payment, 
did  they  in  the  course  of  this  $63,000  payment  write  off  any 
part  of  the  old  Chapal  Freres  debt,  do  you  know?  A.  Xo, 
I  don’t  know  anything  about  their  books  at  all. 

The  Court:  The  old  what? 

Mr.  Wieferich:  The  old  Chapal  Freres  debt,  the  $40,000 
that  was  sent  over  in  1936. 

1566  The  Court:  Very  well. 

By  Mr.  Wieferich: 

Q.  Do  you  know  the  Chapal  debt  I  have  been  referring 
to?  A.  Yes.  It  was  more  than  forty;  it  was  eighty  all  told. 
That  was  paid  long  before  this  period,  before  1939. 

Q.  Do  you  recall  whether  or  not  there  was  any  discussion 
at  this  meeting  which  led  to  the  cancellation  of  the  option, 
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as  to  whether  those  funds  would  be  used?  A.  There  was 
no  such  thing  said. 

Q-  Why  was  the  money  sent  to  Sweden,  do  you  know? 
A.  Well,  I  wouldn’t  know  that;  I  didn’t  know  that  any 
money  was  going  to  be  sent  to  Sweden.  I  didn’t  know 
where  it  was  going  to  go  to. 

It  went  to  a  representative  who  was  appointed  by  them 
to  receive  the  money  for  them.  I  didn’t  know  it  was  going 
to  go  to  Sweden  at  that  time. 

Q.  You  didn’t  pay  any  attention  to  where  it  went?  A. 
No.  It  was  none  of  my  business.  I  paid  it  to  their  recog¬ 
nized  representative,  who  was  empowered  to  receive  the 
funds  and  to  release  the  option. 

Q.  How  long  had  the  discussion  been  going  on  prior  to 
the  actual  cancellation  of  the  option,  so  far  as  you  know, 
the  negotiations  leading  up  to  this  transaction?  A.  I  don’t 
remember  exactly,  but  it  couldn’t  have  been  much  before 
that.  It  couldn’t  have  been  much — it  wasn’t  much 
1567  time  that  elapsed,  in  my  opinion,  generally  speaking, 
if  I  can  recall.  It  wasn’t  long  before  that,  because  I 
remember  we  grasped  it  as  soon  as  we  could. 

Q.  Well,  do  you  recall  if  it  had  been  going  on  for  a  month 
before  that?  A.  No,  I  don’t  think  so;  no,  nothing  like  that. 

Q.  Who  gave  you  your  first  knowledge  that  the  option 
would  or  could  be  cancelled?  A.  Well,  that  was  in  the  tele¬ 
phone  conservation,  at  the  time  the  telephone  conversation 
took  place,  as  I  explained  before,  with  Mr.  Ward  and  Koch 
and  Mahler,  at  this  particular  meeting. 

Q.  Was  that  the  first  time  you  were  consulted  as  to  the 
cancellation  of  the  German  option?  A.  I  don’t  know 
whether  Mr.  Stevenson  spoke — I  don’t  recall  whether  Mr. 
Stevenson  spoke  to  us  about  this  contemplated  freezing  or¬ 
der  before  this  meeting  or  at  this  meeting;  I  believe  it  was 
before ;  that  is  the  best  I  can  remember. 

Q.  What  would  you  say  that  was,  a  week  before? 

What  I  am  trying  to  pinpoint  is  when  you  first  began  to 
negotiate  to  get  rid  of  the  option,  that’s  all.  A.  It  couldn’t 
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have  been  very  long  before,  but  I  couldn’t  state  definitely 
whether  it  was  a  week  or  ten  days  or  two  weeks;  it  is  hard 
for  me  to  reconstruct  that  the  way  you  would  want  me  to, 
but  I  think  it  may  have  been. 

1568  Q.  Who  did  you  understand  was  going  to  carry  on 
the  negotiations  ?  A.  These  three  men  that  I  spoke  of. 

Q.  Was  the  agreement  they  were  going  to  reach  subject 
to  your  ratification,  or  did  they  represent  you,  or  just  what 
was  the  agreement  as  to  the  price?  A.  It  was  subject  to 
everyone’s  approval  who  was  going  to  release  the  option, 
because  it  was  subject  to  the  stockholders’  approval.  The 
stockholders  were  the  ones  who  were  removing  it. 

Q.  Was  any  mention  of  price  made  prior  to  the  tele¬ 
phone  conversation  with  Dr.  Hollender,  himself,  with  Ward, 
Mahler  and  Koch?  A.  No.  The  first  time  we  heard  price 
negotiations  was  at  this  meeting  when  we  spoke  to  him  on 
the  telephone. 

Q.  Did  they  tell  you  whether  or  not  they  were  calling 
him?  A.  They  mentioned  they  were  talking  to  him  in 
Sweden,  I  remember  that. 

The  Court :  I  didn’t  understand  your  answer. 

The  Witness:  They  told  me  they  were  talking  to  Hol¬ 
lender  in  Sweden. 

By  Mr.  Wieferich : 

Q.  In  connection  with  that  transaction  do  you  recall 
whether  or  not  there  were  any  accounts  written  off 

1569  between  Herman  Basch  &  Company  and  Thorer  & 
Hollender?  A.  Accounts  written  off? 

Q.  Yes.  A.  No. 

Q.  Was  any  discussion  had  of  the  termination  of  the 
cross-options  at  the  same  time  as  the  termination  of  the 
German  option?  A.  I  believe  I  mentioned  something  of 
that,  yes,  at  that  point  when  we  discussed  that  I  had 
brought  that  up  at  that  point. 

Q.  And  was  there  a  decision  reached?  A.  Well,  I  recall 
Mr.  Stevenson  and  Mr.  Ward,  or  both,  telling  me  that  they 
needed  time  to  prepare  a  new  cross-option  agreement  that 
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they  had  mentioned,  which  I  was  the  one  that  suggested  a 
cross-option  which  would  be  across-the-board  for  everybody 
on  an  equitable,  even  basis  for  all. 

Q.  Were  any  of  the  shares  released  from  escrow  at  the 
time  when  the  German  options  were  cancelled?  A.  No, 
they  weren’t. 

Q.  Even  your  free  shares  were  not  released,  is  that  right? 
A.  That  is  right.  They  were  held  there  pending  the  making 
of  a  new  agreement  that  I  had  proposed. 

Q.  Did  you  get  your  free  shares  back  at  the  same 
time  you  got  your  previously  optioned  shares  back? 

1570  A.  Yes. 

Q.  From  escrow,  I  mean.  A.  Yes.  We  got  them 
back  at  the  same  time,  right. 

Q.  So  that  so  long  as  the  escrow  continued  your  shares 
were  physically  in  custody  of  the  escrow  agent,  is  that 
right,  all  of  them?  A.  No.  They  held  them  there  longer — 
I  recall  the  old  agreement  was  cancelled  and  it  took  some 
time  to  get  them  back;  I  don’t  know  just  how  long  now,  but 
when  it  was  cancelled  I  think  it  was  sometime  in  the  sum¬ 
mer  and  then  towards  the  fall  is  when  I  actually  got  my 
shares  back  from  Mr.  Stevenson  who  had  them. 

Q.  But  you  got  them  all  back  at  once?  A.  Yes,  I  recall 
that. 

Q.  Did  you  discuss  at  the  time  of  the  cancellation  of  the 
German  option,  in  December,  1940,  the  question  of  the  pay¬ 
ment  of  bonuses  as  well  as  the  dividend  from  Herman 
Basch  &  Company?  A.  Bonus  and  dividends?  No,  I  don’t 
recall  that.  I  don’t  recall  that  at  all. 

Q.  I  will  ask  you  to  refresh  your  recollection  with  the 
minutes  of  Herman  Basch  &  Company,  the  minutes  of  De¬ 
cember  11,  1940,  of  a  special  meeting  of  the  Board  of 
Directors  of  Herman  Basch  &  Company,  Inc.  (handing  to 
witness). 

The  Court:  What  particular  matter  do  you  wish 

1571  him  to  refresh  his  recollection  on? 

Mr.  Wieferich:  I  just  w^ant  him  to  refresh  his 
recollection  as  to  whether  at  the  time  they  declared  the 
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dividend  on  December  11  they  discussed  the  matter  of 
bonuses  for  the  officers — if  that  refreshes  his  recollection. 

The  Witness :  It  says  so  here,  and  I  believe  it  is  so,  yes. 

By  Mr.  Wieferich : 

Q.  Actually  the  bonuses  were  declared  at  the  meeting  of 
December  17th  of  that  year,  were  they  not?  A.  It  states 
here  at  the  meeting  December  11,  doesn’t  it?  This  is  the 
meeting  of  December  11. 

Q.  Were  bonuses  declared  at  that  meeting?  A.  It  is  part 
and  parcel  of  this  meeting ;  it  must  have  been. 

Q.  Will  you  tell  me  whether  or  not  subsequent  bonuses 
were  declared  that  year,  do  you  recall?  A.  If  I  look  back 
at  the  books  in  1940  I  think  there  was,  yes ;  I  am  looking  at 
the  minutes  of  December  11,  now. 

Q.  Now,  will  you  examine  the  minutes  of  December  17 
and  tell  me  if  bonuses  w'ere  also  declared  at  that  meeting, 
if  that  refreshes  your  recollection  as  to  whether  there  were 
two  bonuses  that  went  to  the  officers?  A.  Yes.  “Resolved 
that  the  company  pay  a  bonus  of  $12,500  to  the  following 
named  officers” - 

1572  Mr.  Berger:  If  I  am  not  mistaken,  aren’t  those 
bonuses  to  twro  different  sets  of  officers,  or  are  they 
to  the  same  officers? 

Mr.  Wieferich:  We  can  clarify  it. 

The  Witness:  No.  No,  they  are  different  officers  en¬ 
tirely.  May  I  answer  the  question? 

Mr.  Wieferich :  Certainly. 

The  Witness:  The  meeting  of  December  11  gives  extra 
compensation,  as  it  states  here,  for  services  rendered  to 
Philip  M.  Percus,  Theodore  Koch,  George  Ward,  Fred 
Klein  and  Stevenson. 

And  then  it  goes  on  into  the  next  meeting,  December  17th, 
where  the  bonus  for  the  officers  wTas  voted,  $4,750;  $4,750 
and  $3,000  to  Dr.  Nauen. 

Mr.  Berger:  To  whom? 
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The  Witness:  $4,750  for  Fred  Basch,  President;  Paul 
Vortrefflich,  Treasurer,  $4,750;  Ernest  Nauen,  Secretary, 
$3,000. 

By  Mr.  Wieferich : 

Q.  Were  the  bonuses  that  you  have  just  read,  the  three 
of  them,  the  usual  year-end  bonuses  for  special  services 
which  you  received  as  an  executive?  Is  that  what  it  was? 
A.  Yes. 

Mr.  Berger:  The  witness  has  others  previous  to  that. 
May  we  clarify  that?  What  do  we  mean  by 

1573  “usual” — just  that  special  bonuses  were  paid  at  the 
year  end  or  in  amount?  Are  you  referring  to  the 

usual  amount? 

Mr.  Wieferich:  Well,  let’s  break  it  down,  if  counsel 
wants. 

By  Mr.  Wieferich : 

Q.  W^as  the  bonus  paid  for  the  entire  year?  A.  $4,750? 
I  assume  so. 

Q.  W7ere  further  bonuses  paid  for  that  year  to  the  offi¬ 
cers?  A.  Two;  namely,  Fred  Basch  and  myself. 

Q.  In  addition  to  the  ones  you  have  just  summarized? 
A.  Not  that  I  know  of. 

Q.  W7ould  you  examine  the  minutes  of  January  28th  of 
the  following  year  and  refresh  your  recollection?  A. 
(After  examining)  Yes,  there  were  special — I  recall  it  now. 

Q.  Having  refreshed  your  recollection,  what  is  your 
recollection  as  to  additional  bonuses  having  been  paid  in 
the  following  January?  A.  Well,  I  suppose  it  may  be  that 
our  bonuses  were  very  low  in  1940,  in  December,  and  then 
we  got  more  bonus  later  on. 

You  will  notice  that  they  drop  from  the  usual  amount  of 
$7,500,  that  they  were  down  to  $4,750,  and  then  there  was 
this  adjusted  bonus  as  far  as  I  can  remember. 

Mr.  Berger :  May  we  ask  Mr.  Wieferich  what  the 

1574  adjustments  show  in  January? 
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Mr.  Wieferich:  Do  you  want  to  read  it  in  the  record? 

The  Witness:  Fred  Basch  $6,400;  Paul  Vort  $6,400;  and 
$3,200  to  Dr.  Nauen. 

The  Court:  How  much  was  it  the  year  before? 

The  Witness:  $6,400  and  $4,700  the  year  before. 

By  Mr.  Wieferich: 

Q.  In  connection  with  that  $6,400  payment  to  yourself, 
do  you  recall  whether  there  was  also  a  dividend  declared  at 
that  meeting  in  January?  A.  In  January?  Yes,  I  think  I 
am  beginning  to  recall  now  what  that  was. 

In  order  to  equalize  our  incomes  we  declared — I  remem¬ 
ber  distinctly  we  spoke  about  a  $100,000  dividend  in  1940, 
and  we  decided  to  break  it  up  into  two  parts,  just  as  most 
corporations  did,  to  equalize  our  salaries  and  take  one  part 
in  December  and  take  the  other  part  in  January,  which 
more  or  less  helped  us  out  with  our  tax  returns,  and  I  think 
the  same  may  have  been  true  with  the  bonuses  that  were 
also  divided  for  that  purpose. 

Q.  Do  you  recall  whether  or  not  at  this  time,  in  January, 
there  was  any  discussion  by  the  Board  of  Directors  as  to 
reimbursing  themselves  for  taxes  on  the  1940  dividend? 
A.  No,  none  at  all,  no,  sir. 

Q.  Do  you  recall  whether  there  was  any  connec- 
1575  tion  between  the  bonuses  in  January  and  the  divi¬ 
dends,  with  reimbursing  yourselves  for  taxes  paid 
on  your  1940  dividend?  A.  No,  there  was  no  connection 
whatsoever,  no. 

Q.  Were  there  any  other  years,  in  the  prior  years,  in 
Herman  Basch  &  Company  when  you  received  a  bonus  both 
in  December  of  one  year  and  in  January  of  the  following 
year?  A.  The  tax  rates  weren’t  so  high  in  previous  years, 
and  it  didn ’t  matter. 

Q.  That  isn’t  my  question.  I  say  were  there  any  such 
years?  A.  I  can’t  recall  any  offhand,  outside  of  the  one 
which  was  adjusted,  the  one  that  was  adjusted  of  $3,000  we 
got  in  1937,  yes. 
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Q.  Were  there  any  years  in  which  dividends  w’ere  split 
up  that  way,  prior  to  this?  A.  Prior  to  this,  I  don’t  think 
there  was  the  necessity;  I  don’t  remember,  but  there  may 
have  been  but  I  know  that  there  were  later,  after  this. 

Q.  I  sav  prior  to  this.  A.  After  this  there  were,  and 
before  this  there  may  have  been.  I  better  look  at  the  rec¬ 
ords  for  that. 

Q.  As  a  matter  of  fact,  prior  to  this  wasn’t  it  the  prac¬ 
tice  to  declare  the  dividend  before  the  end  of  the  year  and 
reloan  it  to  the  company?  A.  I  think  you  are  con- 

1576  fused.  Prior  to  this,  if  you  are  talking  about  1939 - 

Q.  Yes.  A.  Before  Trenton  it  was  the  practice  to 
reloan  it  because  Althor  couldn’t  use  it. 

After  this  I  don’t  recall  any  reloans  to  the  company — 
it  may  have  been  because  Althor  was  still  in  existence  up 
until  1944,  and  I  better  not  be  too  categorical  about  that ; 
we  better  look  that  up.  There  may  be,  but  I  doubt  it — they 
may  have  loaned  money  back  to  the  company,  but  I  don’t 
see  the  purpose  of  it;  I  don’t  see  wThy  it  should  be  done. 
No,  I  doubt  that;  I  doubt  that  after  1939  any  money  was 
reloaned. 

Q.  You  will  note  that  the  January  28,  1941  minutes  char¬ 
acterize  the  bonus  as  being  for  special  services.  Were  those 
special  services  performed  during  January  or  during  the 
preceding  year,  do  you  recall?  A.  It  must  be  for  the  pre¬ 
ceding  year.  I  don ’t  think  the  bonus  wmuld  have  been  given 
for  one  month. 

Q.  Is  there  any  record,  other  than  the  corporate  minutes, 
which  disclose  the  nature  of  the  special  services,  any  busi¬ 
ness  record?  A.  Well,  I  suppose  there  is — special  services 
mean  services — working  late,  entertaining  customers  at 
your  home ;  doing  things  besides  what  you  are  supposed  to 
do  in  your  office.  These  things  were  all  items.  We  had 
expenses  attached  to  that,  and  we  would  go  out  with 

1577  customers — those  things,  and  that’s  how  we  judge 
our  services  to  our  employees,  too. 

Q.  I  say  is  there  any  company  record  which  explains  all 
that?  A.  Outside  of  the  minute  books,  I  don’t  know. 
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Q.  Do  yon  have  any  personal  record,  any  written  record 
of  that?  A.  I  haven’t  any. 

Q.  "When  you  were  at  Trenton  didn’t  you  enter  into  new 
employment  contracts  with  the  majority  stockholders?  A. 
I  entered  into — through  negotiations  chiefly  with  Mr. 
Ward — I  think  something  was  said — he  may  have  spoken 
or  I  may  have  spoken  to  what’s  his-name — Schoenburg — 
about  it,  now  that  I  recall  there  may  be  something  was 
spoken  to  him  about  it,  I  don’t  remember  exactly,  but  the 
chief — the  one  who  came  to  me  and  spoke  to  me  about  it 
was  Ward;  we  had  discussions  with  Mr.  Schoenburg  about — 
we  may  have,  I  don’t  know. 

Q.  You  discussed  those  employment  contracts  with 
Schoenburg,  didn’t  you? 

Mr.  Berger:  He  just  said  he  did. 

Mr.  Wieferich:  He  did? 

Mr.  Berger:  Yes. 

By  Mr.  Wieferich : 

Q.  Do  you  recall  at  the  time  whether  there  was  any  dis¬ 
cussion  as  to  whether  or  not  you  would  be  entitled  to 
1578  compensation  other  than  your  employment  contracts 
in  the  following  years?  A.  I  don’t  recall  that,  no. 
It  came  ordinarily  as  any  bonus  used  to  come. 

Q.  And  was  the  question  brought  up  at  Trenton  as  to 
whether  or  not  you  would  not  be  given  an  increased  per¬ 
centage  bonus  so  as  to  avoid  the  necessity  of  having  these 
other  bonuses  later  on?  A.  No,  there  wasn’t  anything  like 
that  said  to  me  that  I  can  recall. 

We  entered  into  a  new  agreement  which  was  made  in 
1939,  and  dated  back  to  January  1,  1939,  which  specified 
definitely  what  the  drawing  should  be  and  what  the  per¬ 
centage  of  profit  should  be.  That  is  all  that  was  discussed 
at  the  time. 

Q.  And  was  that  the  contract  under  which  you  were  em¬ 
ployed  at  the  time  when  the  dividends  and  the  bonuses  in 
January,  1941  were  paid?  Is  that  the  contract  which  was 
your  employment  contract  in  1941?  A.  Which? 
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Q.  The  one  that  was  entered  into  in  Trenton.  A.  In 
1941? 

Q.  \es.  A.  It  was  maybe  1939,  and  then  there  was  a 
change  made  in  1941  some  time. 

So  in  the  fall  of  1941  we  made  a  change  in  that  con- 
1579  tract.  In  other  words  I  think  it  had  another  year  or 
so  to  run,  and  we  insisted  on  the  change  because  of 
changing  conditions. 

Q.  In  connection  with  that  contract  do  you  recall  any 
discussion  as  to  whether  or  not  the  bonus,  the  percentage 
bonuses,  which  were  included  in  that  contract  at  Trenton, 
were  connected  in  any  way  with  the  15  percent  limitation 
on  stock  dividends?  A.  Oh,  no;  nothing  like  that  at  all; 
no  connection  whatsoever.  There  was  no  discussion  about 
15  percent  of  stock. 

Q.  Do  you  recall  whether  you  discussed  with  the  major¬ 
ity  stockholders  the  question  of  whether  their  dividends 
would  bear  a  relation  to  your  bonus?  A.  Oh,  no,  no,  no. 

Q.  Do  you  recall  Mr.  Percus  conferring  with  you  about 
your  taxes  in  January,  1941?  A.  January,  1941? 

Q.  Yes.  A.  No.  I  never  spoke  to  him  about  taxes  in 
January. 

I  usually  gave  him  my  income,  all  my  deductions,  and  so 
forth,  prior  to  the  tax  period;  I  used  to  make  it  up  in  De¬ 
cember,  keep  working  it  from  my  records  and  from  my 
checkbook,  and  get  all  my  data  together,  and  have  it  all 
ready  by  the  end  of  December,  and  then  I  save  it  for  him 
and  give  it  to  him  so  that  he  can  figure  my  tax.  He  used 
to  do  my  tax  returns,  being  the  accountant. 

15S0  Q.  Did  he  do  all  your  tax  returns,  your  personal 
tax  returns?  A.  Practically — not  practically,  but  I 
think  he  did  all  of  them,  yes.  He  did  it  for  most  of  the 
people  in  the  office,  the  salesmen  and  myself  and  others. 

Q.  And  did  you  go  over  them  with  him?  A.  No.  I  gave 
him  the  facts  and  he  made  up  the  accounts,  the  income 
return. 
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Q.  Do  you  recall  discussing  with  him  the  question  of 
what  your  taxes  were  without  the  1940  Herman  Basch  divi¬ 
dends  and  what  they  were  with  it?  A.  No,  never. 

Q.  Did  he  ever  show  you  a  schedule  with  that  informa¬ 
tion  upon  it?  A.  Not  until  I  received  the  letter  from 
Mr. — this  thing  that  came  up  recently — Mr.  Berger  showed 
me  a  letter  that  the  department  showed  him,  and  then  I 
asked  Mr.  Percus  about  it — the  letter  I  have  never  seen, 
and  he  recalled  that  when  his  brother  came  back  from  Ger¬ 
many,  after  the  war  was  over,  that  after  some  calculations 
and  figures  and  asked  me  if  I  knew  about  it,  and  I  said  no, 
I  never  heard  of  this,  what’s  it  all  about?  That  was  in  ’45 
or  early  ’46. 

Q.  Did  you  see  the  figures  and  calculations?  A.  No,  I 
didn’t  see  them.  He  told  me  about  them. 

*♦*•#••••• 

1584  Q.  Mr.  Vort,  in  connection  with  the  1940  culmina¬ 
tion  of  the  option  to  the  Germans,  do  you  recall 

1585  whether  or  not  there  was  an  O’Toole  account  which 
was  involved  in  the  agreements  on  that  payment 

price?  A.  No.  We  had  no  such  account  on  our  books,  and  I 
know  nothing  about  O’Toole. 

Q.  Do  you  have  any  idea  of  the  0  ’Toole  account,  do  you 
have  any  idea  what  the  O’Toole  account  was?  A.  No. 

Q.  Do  you  recall  whether  or  not  it  was  an  adjustment  of 
accounts  between  Thorer  &  Hollender  and  Basch  &  Com¬ 
pany,  involving  0  ’Toole  account  funds,  which  were  sent  as 
part  of  the  option  price?  A.  No.  I  never  heard  of  anything. 

Q.  Do  you  know  if  there  was  any  adjustment  of  accounts 
between  Herman  Basch  &  Company  and  Thorer  &  Hollender 
involving  an  adjustment  of  Chapal  funds  at  this  time?  A. 
No. 

Q.  Do  you  recall  any  mention  of  the  price  of  the  option 
being  not  $63,000  but  $54,000?  A.  No.  Sixty-three  was  the 
figure  we  agreed  upon. 

Q.  Did  you  have  discussions  with  Mr.  Mahler  at  this  con¬ 
ference  at  which  you  agreed  upon  the  option  price  ?  A.  No. 
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I  chiefly  discussed  it  with  Mr.  Ward.  Mr.  Koch  came  in, 
but  Mr.  Ward  was  the  one  we  discussed  it  wdth.  I  don’t 
think  I  spoke  to  Mr.  Mahler  about  it. 

1586  Q.  Was  Mr.  Mahler  there  ?  A.  At  this  option 
agreement? 

Q.  At  the  conference  where  you  cancelled  the  option 
agreement.  A.  I  imagine  he  was,  but  I  am  not  sure ;  I  can’t 
place  him  there. 

Q.  Let  me  refresh  your  recollection  from  the  deposition 
of  Mr.  Mahler,  page  45: 

“Q.  Did  you  participate  directly  in  negotiations  which 
led  to  the  removal  of  the  option?  “A.  Well,  I  have  been  in 
touch  with  Paul  Vort,  Fred  Basch,  and  Ward,  I  suppose.  I 
have  been  one  night  taking  part  in  a  telephone  conversation 
we  had. 

“Q.  Can  you  give  me  the  substance  of  that  telephone 
conversation,  with  whom  it  was,  your  best  recollection  of 
it ?  “A.  My  best  recollection  is  it  was  Paul  Hollender  who 
spoke  on  the  other  side,  and  that  Mr.  Ward,  Ted  Koch  and 
I  were  on  the  other  end  of  the  line.  I  remember  very  clearly 
that  it  was  terribly  difficult  to  understand  each  other,  and 
I  know  that  there  was  some  negotiating  going  on  about  the 
price  of  the  option  and  about  certain  other  money  which 
they  wanted,  winch  should  be  included  in  the  price,  but  I  am 
sorry,  I  can’t  recollect  any  details.  I  have  nothing — I  never 
wrote  anything  down  about  it.  We  knew  that  it  was 

1587  $63,000  or  $64,000  which  we  had  to  remit,  and  we 
w’-ould  get — what  do  you  call  it — a  clear  record  of 

owming  the  shares  free  and  clear. 

“Q.  Well,  you  speak  of  certain  other  money  vdrich  had 
to  be  included  in  the  price.  I  think  that  is  a  fairly  active 
quotation.  Can  you  elaborate  on  that,  what  you  mean  by 
that?  A.  I  cannot  recollect  the  details,  but  there  was  some 
money  w’hich  they  claimed  wTe  or  Basch  had - 

“Q.  Who  is  ‘they’?  A.  He  claimed  - 

“Q.  Hollender?  A.  Hollender  claimed,  w’hich  should  be 
included,  or  which  should  be  straightened  out.  ’  ’ 
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Mr.  Berger:  Your  Honor,  to  avoid  typographical  mis¬ 
takes  may  the  record  show  that  the  three  men  on  the  tele¬ 
phone  were  Ward — Koch  and  Mahler  talking  to  Hollender? 
I  want  to  be  sure  there  is  no  mistake  about  that. 

Mr.  Wieferich:  To  continue,  Mr.  Vort.  On  page  47  the 
witness  continued  his  answer:  (Reading) 

“A.  I  don’t  remember  anything  about  it,  but  I  called  up 
my  bookkeeper  yesterday,  and  I  told  him,  ‘You  remember 
that  there  was  so-called  Chapal  money  remitted  to  Thorer 
&  Hollender,  not  to  Herman  Basch.  There  must  be  in 
158S  the  books  some  trace  of  it.  Could  you  do  me  a  favor 
and  look  it  up  and  call  me  back?’ 

“After  a  couple  of  hours  he  called  me  back,  and  he  told 
me  the  story  in  short,  that  we  received  at  times  money  from 
Chapal,  ‘$40,000,  some  other  time  eighty — was  it  eighty? — 
other  amounts ;  that  we  took  this  money  at  the  disposal  of 
Herman  Basch,  and  that  we  finally  had  a  balance  in  our 
books  in  excess  of  $10,000,  which  was  transferred  to  Herman 
Basch  &  Company. 

“In  November,  1939 — that  was  at  the  time  before  the 
option  was  bought  up.  So  it  seems  to  justify  my  recollec¬ 
tion  that  Thorer  &  Hollender  had  no  Chapal  money  any  more 
at  that  time,  and  which  seems  to  explain  a  certain  amount  of 
money  which  was  coming  to  them,  which  they  -wanted  to  get 
with  a  payment  of  the  option.  This  amount,  according  to 
some  of  the  cables  I  saw  yesterday,  apparently  was  added 
to  the  option.  It  came  from  the  Basch  Company,  and  it 
went  out.  The  value  of  the  Basch  Company  was  increased 
by  what  the  shareholders  did  not  contribute — excuse  me — 
by  what  the  shareholders  apparently  did  not  contribute  to 
the  remittance.” 

Now,  I  asked  on  page  50 : 

“Q.  (By  Mr.  Wieferich)  Now,  the  secondary  question 
is,  what  relation  did  this  amount  which  Thorer  &  Hol¬ 
lender,  Inc.  turned  over  in  November  1939  to  Herman 
1589  Basch  &  Company  have  to  the  option  transaction  in 
December,  1940  ?  Was  it  included  in  the  option  price  ? 
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‘‘A.  This  amount  apparently  was  added  to  the  option  price. 

“Mr.  Amram:  To  the  original  price? 

‘  ‘  The  Witness :  To  the  original  option  price  of  $54,000.  ’  ’ 

Does  that  refresh  your  recollection  that  there  was  a  $54,- 
000  price  to  which  certain  Chapal  Freres  money  was  added 
when  you  paid  the  option  off? 

A.  No.  You  read  so  much  I  forget  just  what  happened, 
but  generally  speaking  I  would  say  the  only  figure  that  was 
mentioned,  which  we  agreed  upon,  was  $63,000.  $54,000 

was  never  mentioned  to  us. 

Q.  Did  you  know  whether  the  $63,000  was  to  include  any 
moneys  already  due  and  owing  to  the  Germans?  A.  No. 
There  was  no  relationship.  They  wanted  $100,000 ;  we  of¬ 
fered  twenty-five;  we  settled  and  split  the  difference  and 
gave  $63,000. 

Q.  Do  you  recall  if  you  had  any  account  on  your  books 
for  Chapal  at  this  time?  A.  In  1940? 

Q.  Yes.  A.  I  should  say  that  we  didn’t,  no.  never;  we 
were  through  with  that  long  before  Trenton,  I  believe. 
1590  Q.  Then  how  about  the  O’Toole  account?  Dp  you 
know  if  that  was  transferred?  A.  We  never  had  an 
account  called  O  ’Toole  on  our  books. 

Q.  You  recall  yesterday  we  were  discussing  two  different 
figures  per  share  for  the  option  price.  I  believe  $292  was 
mentioned  in  one  paper  you  prepared  and  $128  in  certain 
other  papers?  A.  Yes. 

Do  you  recall  that?  A.  Yes. 

Q.  Was  there  ever  a  third  figure  brought  to  your  attention 
as  to  what  the  payment  for  the  option  had  been  per  share 
a  figure  of  $168?  A.  No. 

Q.  Do  you  recall  then -  A.  $128  for  all,  and  then 

yesterday  I  just  figured  out  how  the  accountant  arrived  at 
$292. 

Q.  Do  you  have  any  recollection  of  any  price  having  been 
paid  of  $168  per  share?  A.  No,  I  have  no  recollection  of 
that. 
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Q.  Do  you  recall  when  in  1942  all  of  the  stockholders  of 
Herman  Basch  &  Company  filed  affidavits  with  the  Treasury 
Department?  A.  In  1942? 

1591  Q.  Yes.  A.  Yes,  I  do. 

Q.  Did  you  file  such  an  affidavit?  A.  Yes.  All  of 
the  stockholders  had  to,  and  I  was  asked  to  do  it,  too. 

Q.  Do  you  recall,  did  you  see  the  affidavits  of  the  other 
parties  at  any  time?  A.  Yes.  I  asked  the  attorneys  to  let 
me  have  copies  of  all  the  affidavits. 

Q.  Did  you  see  Dr.  Nauen’s  affidavit?  A.  I  believe  I  did. 
I  don’t  think  I  paid  as  much  attention  to  Dr.  Nauen’s  or 
Fred  Basch ’s  as  much  as  I  did  to  the  others. 

Q.  Did  you  see  Mr.  Klein’s  affidavit?  A.  I  think  I  did. 
Yes,  I’m  pretty  sure  I  did,  yes. 

Mr.  Wieferich :  I  will  ask  to  have  marked  as  defendant’s 
Exhibit  No.  43  for  identification  an  original  document  in 
the  files  of  the  Treasury  Department  of  the  United  States 
entitled  “Re:  Herman  Basch  &  Company,  Inc.,  Althor, 
Inc.,”  being  an  affidavit  of  Fred  Klein  dated  June  4,  1942, 
and  I  want  you  to  refer  specifically  to  page  7,  paragraph  36 
of  that  affidavit. 

(Thereupon  affidavit  of  Fred  Klein,  dated  June 
4,  1942,  entitled  “Re:  Herman  Basch  &  Com¬ 
pany,  Inc.,  Althor,  Inc.  ”  was  marked  by  the  Clerk 
of  the  Court  “Defendant’s  Exhibit  No.  43  for 
Identification.”) 

By  Mr.  Wieferich: 

1592  Q.  I  want  to  refer  specifically  to  page  7,  paragraph 
36  of  that  affidavit.  A.  Yes. 

Q.  Was  that  the  affidavit  you  saw,  Mr.  Vort?  Do  you  re¬ 
call?  A.  I  am  pretty  sure  I  saw  his  affiidavit,  but  whether 
this  is  a  mistake  or  whether  it  should  be  $128  or  $16S  I  don’t 
know,  or  whether - 

Mr.  Wieferich:  Hold  it,  so  that  Counsel  may  see  it. 

Mr.  Berger:  (Examining)  First  let  me  ask,  are  you 
using  this  to  refresh  the  witness’  recollection? 
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Mr.  Wief erich :  I  am. 

Mr.  Berger :  All  right. 

By  Mr.  Wieferich: 

Q.  Do  you  recall  discussing  with  Mr.  Klein  at  all  the 
matter  of  $168  being  paid  per  share  in  order  to  remove  the 
option  by  Mr.  Klein?  A.  No,  I  didn’t  discuss  that  with  him. 

As  I  have  said  before,  now  since - 

The  Court:  Just  answer  the  question. 

The  Witness :  No,  I  don ’t  recall. 

By  Mr.  Wieferich : 

Q.  Do  you  recall  discussing  that  figure  with  any  one? 
A.  No,  never  $168. 

Q.  Did  you  ever  use  that  figure  yourself  in  figuring 
1593  what  you  paid  per  share  on  the  option?  A.  No.  I 
don’t  recall  ever  using  that  figure.  $128  was  what  I 

used. 

Q.  Do  you  recall  whether  any  of  the  other  stockholders 
ever  told  you  they  paid  $168  per  share?  A.  No.  No,  they 
never  spoke  to  me  about  $168. 

Mr.  Berger:  Your  Honor,  that  question  is  improper. 

We  know  that  $63,000  was  paid;  we  can  divide  that - 

The  Court:  Now,  this  is  proper  cross-examination. 

By  Mr.  Wieferich : 

Q.  Did  you  ever  have  occasion  to  file  any  reports  your¬ 
self  with  the  tax  authorities  in  which  you  had  to  use  a  figure 
for  the  cost  price  of  your  stock?  A.  No.  I  never  had  oc¬ 
casion  to,  because  I  didn’t  sell  any. 

Q.  Have  you  established  on  your  business  records  the  cost 
price  of  your  stock  for  tax  purposes  ?  A.  Oh,  I  have  my  own 
record  home  showing  the  cost  of  my  stock  so  that  in  the 
future,  if  I  ever  would  sell  it,  I  would  be  able  to  determine 
what  the  capital  gain  or  loss  had  been. 

Q.  Have  you  assigned  a  per-share  value  in  your  records  ? 
A.  No.  All  I  did  was  to  write  so  much  for  this  purchase 
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and  so  much  for  this  purchase.  I  didn’t  average  it  out.  It 
isn’t  necessary  until  I  sell  it. 

1594  Q.  I  will  ask  you  now,  Mr.  Vort,  can  you  explain 
how  Mr.  Klein  arrived  at  $16S  per  share  as  his  price 

per  option?  A.  If  you  will  give  me  a  piece  of  paper — 
I  believe  that  what  he  did  was  to  take  the  375  optioned 
shares  and  divide  them  into  the  full  payment  of  $63,000. 
I  believe  that  may  give  you  the  figure. 

I  am  just  trying  to  divide  it  into  it  for  a  minute  and 
see  if  it  is  so.  (After  examining)  It  is  exactly  that,  $168 
per  share,  because  he  divided  the  375  into  the  total  of  the 
$63,000  and  that  gives  us  his  figure  and  his  calculation 
of  $168. 

Q.  Was  Klein  at  the  meeting  at  which  the  negotiations 
to  cancel  the  option  were  consummated?  A.  I  wouldn’t 
say  definitely.  I  imagine  he  may  have  been  there  because 
he  should  logically  be  there  because  he  was  the  one  which 
was  going  to  eliminate  the  free  purchase  right  on  his  stock; 
I  am  not  sure,  but  it  seems  logical  he  would  be. 

Q.  Was  there  any  discussion  at  this  meeting  as  to  the 
price  per  share  this  was  costing  you,  or  was  it  just  a  dis¬ 
cussion  of  the  total  amount?  A.  Well,  when  the  total 
amount  was  discussed  of  $63,000 — it  was  really  sixty-four; 
it  became  sixty-three  because  $1000  was  left  for  expenses — 

and  it  was  verv  easv  for  any  one  to  divide  and  find 
*  *  * 

1595  out  what  it  would  be. 

Q.  Why  weren’t  the  expenses  included  as  part  of 
the  cost  of  your  shares?  A.  What  is  that? 

Q.  Why  wasn’t  the  $1000  expenses  included?  A.  Why 
wasn’t  the  $1000  expenses  included?  I  don’t  know.  It  is 
a  technical  question  to  be  decided  by  a  tax  court,  I  suppose, 
but  we  never  considered  that.  That  went  to  the  purchasers 
— that  went  to  the  expense. 

Q.  I  say,  why  didn’t  you  include  it  as  part  of  the  cost? 
A.  If  we  ever  did  sell  the  stock  we  would  have  to  consider 
that — I  don’t  know  that  we  would  ever  remember  a  thing 


633 


like  that — we  would  consider  that  as  partial  cost  against 
the  shares ;  it  would  be  less  than  $3,  two  dollars  and  some¬ 
thing  a  share,  whatever  it  might  be,  but  I  never  had  that 
problem.  I  wasn’t  thinking  about  that. 

Q.  Do  you  recall  testifying  on  direct  that  you  purchased 
certain  shares  in  1943  from  other  stockholders,  Mr.  Vort? 
A.  Yes,  I  do. 

Q.  From  whom  did  you  purchase  shares  in  1943?  A.  I 
bought  50  shares  from  Mr.  Ward  and  I  bought  17  shares 
from  Mr.  Lancaster.  Those  are  all  the  shares  I  bought 
in  1943. 

Q.  You  knew  at  this  time,  did  you  not,  that  Thorer  & 
Hollender  had  been  blocked?  A.  Well,  I  knew  that 

1596  they  were  blocked  or  vested,  I  don’t  know  which. 

Q.  And  you  knew  that  Mr.  Ward  was  a  stock¬ 
holder  in  that  company?  A.  No,  I  didn’t  know  that  at 
that  time.  I  had  no  way  of  knowing  that  he  was  a  stock¬ 
holder.  I  thought  he  was  an  attorney  for  them. 

Q.  How  about  Mr.  Mahler?  Did  you  know  whether  he 
was  a  stockholder  in  Thorer  &  Hollender?  A.  No.  I  found 
that  out  very  recently,  during  this  case,  that  he  had  a  small 
percentage  of  stock  in  the  company  I  thought  he  was  their 
manager  here. 

Q.  How  about  Theodore  Koch,  did  you  know  he  was  a 
stockholder  in  Thorer  &  Hollender?  A.  No,  I  did  not. 

Q.  Mr.  Percus  was  at  this  time  both  the  accountant  and 
auditor  for  both  Herman  Basch  &  Company  and  Thorer 
&  Hollender,  wasn’t  he?  A.  I  believe  that  is  true. 

Q.  Did  he  ever  discuss  the  affairs  of  Thorer  &  Hollender 
with  you?  A.  Never. 

Q.  Wasn’t  Thorer  &  Hollender  your  largest  account? 
A.  One  of  the  largest — yes,  I  would  say  the  largest  in  vol¬ 
ume  for  dressing  and  dyeing. 

He  would  never  tell  me  about  their  internal  af- 

1597  fairs  as  much  as  I  wouldn’t  want  him  to  tell  them 
about  our  internal  affairs,  being  a  certified  public 

accountant. 
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Q.  How  often  did  yon  see  Mr.  Mahler  during  this  period? 
A.  Oh,  I  don’t  know,  maybe — during  which  period?  1943? 
Not  very  often. 

Q.  Was  he  not  connected  with  Herman  Basch  &  Com¬ 
pany  at  the  time?  A.  He  was  a  stockholder.  I  would  see 
him  at  meetings  that  he  would  come  to,  but  not  very  often. 

Once  in  awhile  I  would  go  into  his  store  on  business,  if 
I  had  to  go  in,  if  there  was  some  damage  claim  he  wanted 
to  make. 

Q.  Did  he  sign  checks  for  Herman  Basch  &  Company? 
A.  In  1943?  I  don’t  remember  if  he  did  or  not.  He  was 
an  officer  and  I  think  he  was  a  director  in  1943,  that  is 
right.  He  had  stock  in  our  company. 

Q.  And  you  never  asked  him  if  he  had  any  stock  interest 
in  Thorer  &  Hollender?  A.  Well,  if  you  knew  Mr.  Mahler 
the  way  I  did  you  wouldn’t  try  to  pry  into  his  personal 
affairs  too  much. 

Q.  Did  you  ask  him  or  didn’t  you?  A.  No.  I  never 
asked  him  if  he  had  stock — I  don’t  recall  that. 

Q.  You  mean  you  didn’t  know  any  of  the  stockholders 
of  Thorer  &  Hollender.  Is  that  right?  A.  I  as- 
1598  sumed  through  hearsay  that  Paul  Hollender  was  the 
boss. 

Q.  When  it  was  blocked  did  you  raise  any  inquiry  as  to 
who  owned  it?  Did  you  ever  ask  Mr.  Mahler  why  it  was 
blocked?  A.  I  really  found  out  about  that  through  other 
sources  and  not  through  him. 

Mr.  Berger:  About  what? 

The  Witness:  About  being  blocked. 

Yes,  there  were  discussions  later  on.  I  don’t  recall 
exactly  what  was  said,  but  he  laughed  it  off  and  wouldn’t 
give  me  any  direct  answer.  I  could  never  get  anything. 
I  never  discussed  any  personal  matters  with  him. 

By  Mr.  Wieferich: 

Q.  Wasn’t  Herman  Basch  &  Company  blocked  at  about 
the  same  time  Thorer  &  Hollender  was,  in  1942?  A.  I 
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heard  about  their  being  blocked  long  before  we  were.  I 
don’t  know  how  long,  but  it  was  much  before  ours. 

Q.  Who  represented  Herman  Basch  &  Company  in  get¬ 
ting  it  unblocked  in  1942?  A.  Mr.  Cowen;  Mr.  Myron 
Cowen. 

Q.  Did  you  know  whether  or  not  he  also  represented 
Thorer  &  Hollender  at  this  time?  A.  They  told  me  he 
did,  yes,  at  the  time  we  were  trying  to  decide  which  at¬ 
torney  to  get  to  use  for  the  unblocking,  and  to  represent 
us  at  the  Department,  but  I  didn ’t  know  him.  I  never  met 
him  even  while  we  were  discussing  it. 
##*•»***• 

1601  Q.  In  connection  with  the  blocking  and  unblock¬ 
ing  of  Herman  Basch  &  Company,  were  you  aware 

of  an  investigation  by  the  United  States  as  to  the  owner¬ 
ship  of  shares  of  Herman  Basch  &  Company?  A.  Well, 
the  mere  fact  that  we  were  blocked  would  show  we  were 
under  investigation. 

Q.  And  did  you  discuss  that  matter  with  the  other  direc¬ 
tors?  A.  Oh,  I  definitely  did. 

Q.  Did  you  discuss  it  with  your  other  stockholders?  A. 
Well,  the  directors  usually  were  the  stockholders. 

I  discussed  it  at  meetings  with  Mr.  Ward  and  Mr.  Mah¬ 
ler,  maybe  Koch  would  come  to  a  meeting;  we  would  dis¬ 
cuss  it  among  ourselves.  We  were  all  upset  about  it. 

Q.  Did  you  discuss  with  them  the  investigation  of  Thor¬ 
er  &  Hollender  by  the  Government?  A.  I  don’t  recall 
anything;  there  may  have  been  something  said,  I  wouldn’t 
say  yes  or  no. 

We  might  have  shown  some  kind  of  interest  to  find 

1602  out  what  we  could,  but  nothing  definite  occurred, 
because  it  would  have  stayed  in  my  mind  if  there 

was  anything  definite,  any  statements  which  they  made, 
but  we  did  talk  about  it  and  we  were  assured  that  about 
the  Herman  Basch  &  Company  that  there  wasn’t  anything 
wrong,  and  to  be  patient,  because  I  took  action  at  that 
time. 
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Q.  All  I  want  to  find  out  is  whom  did  you  believe  owned 
Thorer  &  Hollender  at  the  time  of  this  blocking  investiga¬ 
tion?  A.  I  didn’t  know. 

Mr.  Berger:  Your  Honor,  just  a  second - 

The  Court:  Answer  the  question. 

The  Witness:  It  didn’t  concern  me  to  that  extent.  I  had 
my  doubtSNabout  it,  but  I  wasn’t  sure;  I  didn’t  know. 

By  Mr.  Wieferich: 

Q.  You  had  your  doubts  about  what?  A.  I  didn’t  know 
what  happened  in  Thorer  &  Hollender.  I  couldn’t  decide 
one  -way  or  the  other,  and  it  wasn’t  up  to  me  to  make  the 
decision  or  to  believe  or  disbelieve.  I  wasn’t  interested 
in  their  company. 

Q.  You  knew  that  Hollender  had  owned  it  at  least  up 
until  1938,  didn’t  you?  A.  I  didn’t  know  it,  as  a  matter 
of  fact.  I  say  I  knew  it  through  hearsay.  I  never  saw 
their  books  or  saw  their  stock  certificate  book.  I  said  that 
most  people  said  in  the  trade  that  Mr.  Hollender  owned 
it,  that’s  all. 

1603  The  period  I’m  talking  about  now  was  1942,  when 
the  blocking  occurred.  You  are  clear  about  that, 
aren’t  you?  A.  1942. 

Q.  Weren’t  you  interested  in  wartime  in  whether  or  not 
they  were  owned  by  Germans,  a  company  that  was  your 
largest  customer?  A.  I  don’t  see  what  I  could  do  one  way 
or  the  other  about  it. 

Q.  I  just  want  to  know  what  your  understanding  was  as 
to  who  owned  it.  A.  Well,  my  understanding  and  my  feel¬ 
ings  were  one  thing.  I  may  have  felt  unkindly  if  they  were 
German  owned,  and  if  they  removed  that  German  ownership 
and  if  they  had  removed  it  and  would  have  felt  kindly  to¬ 
ward  them  if  the  purposes  of  the  blocking  I  contend  were 
right  or  wrong,  I  mean  it  depended  upon  what  happened,  I 
couldn’t  tell.  It  wasn’t  any  of  my  affair,  and  my  personal 
feelings  didn’t  count. 

Q.  And  you  say  you  never  raised  that  question  in  your 
discussions  with  Mr.  Mahler  or  with  Mr.  Ward?  A.  I  don’t 
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say  I  never  did.  We  may  have  discussed  it  in  a  general  way 
to  find  out  what  was  going  on  there,  what’s  there  about  this? 
I  don’t  know. 

Q.  When  you  came  to  purchase  your  shares  from  Mr. 
Ward  in  1943,  did  you  question  him  at  all  about  his 

1604  connection  with  Thorer  &  Hollender?  A.  No.  I  had 

✓ 

no  connection  with  that.  I  was  buying  his  shares  in 
my  own  company  that  I  knew  about.  I  didn ’t  know  anything 
about  Thorer  &  Hollender,  and  I  couldn’t  question  him  on 
that. 

Q.  In  connection  with  your  own  company,  Herman  Basch 
&  Company,  when  the  investigation  by  the  Government  took 
place,  did  you  question  these  gentlemen  who  had  bought 
with  you  at  Trenton,  as  to  whether  they  were  holding  for  the 
Germans  ?  A.  In  1942  when  the  blocking  took  place,  did  I 
question  them?  I  didn’t  question  them  but  we  discussed  it, 
and  I  have  letters  from  Mr.  Ward ;  after  I  got  home  he  wrote 
me  letters  assuring  me  it  was  just  a  question  of  investigat¬ 
ing,  that  it  was  absolutely  honest  and  aboveboard,  which  are 
on  the  record,  which  he  sent  me  assuring  me  there  was  noth¬ 
ing  wrong,  it  was  just  a  bit  of  skepticism,  or  words  to  that 
effect,  on  the  part  of  the  Government 

Q.  Did  you  question  Mr.  Koch?  A.  Mr.  Koch?  No,  I 
don’t  think  I  had  many  conversations  with  him.  He  very 
seldom  came,  and  when  he  did  I  had  very  little  to  talk  to  him 
about. 

You  are  talking  about  1942? 

Q.  Yes,  as  to  whether  or  not  they  were  holding  for  Ger¬ 
mans,  that  is  these  other  persons  I  am  asking  you  about.  A. 
No,  not  in  1942,  no.  There  was  nothing  particular  that 
is  outstanding  in  my  mind  about  it.  There  may  have 

1605  been  something,  but  I  don’t  believe  so ;  it  can’t  be  too 
important. 

Q.  When  you  bought  the  stock  in  1943  did  you  question 
these  gentlemen  as  to  who  they  were  holding  for?  A.  No,  I 
didn’t  question  them,  but  I  wanted  a  guarantee,  I  wanted  the 
title  guaranteed,  as  anybody  would  want.  The  lawyer  saw 
to  that. 
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Q.  What  kind  of  a  guarantee  did  you  receive?  A.  Well, 
I  don’t  know  what  they  call  it,  a  warranty,  or  something  like 
that. 

The  Court :  A  what? 

The  Witness :  A  warranty,  is  it?  A  vrarranty  of  title ;  it 
may  be  on  the  record — they  will  tell  you  what  it  is. 

Bv  Mr.  Wieferich : 

Q.  Do  you  recall  there  was  a  second  purchase  by  yourself 
in  1947?  A.  I  do,  yes. 

Q.  And  do  you  recall  that  again  there  had  been  a  Govern¬ 
ment  investigation  preceding  that  sale?  A.  Yes,  in  1945. 

Q.  And  did  you  again  ask  for  a  guarantee  in  connection 
with  your  purchases  in  1947 ?  A.  Well,  did  I  again  ask?  I 
believe  the  attorney  did;  I  got  a  guarantee  in  1947,  that’s 
right. 

Q.  And  in  what  form  was  this  guarantee?  A.  I 
1606  think  we  can  get  that  out — we  must  have  a  copy  here 

- 1  don’t  remember  exactly  just  what  form  it  is, 

but  it  is  a  guarantee  and  I  have  it  with  his  signature  on  it. 

Q.  Isn’t  it  a  fact  that  you  got  a  different  type  of  guar¬ 
antee  in  1947  than  what  you  got  in  1943?  A.  It  may  or  may 
not  be,  but  the  record  will  show  that  if  we  can  get  that  out. 

Q.  Do  you  recall  any  reason  for  the  difference,  if  there 
was  such  a  difference?  A.  I  don’t  know.  I’m  not  clear  on 
that,  whether  there  was  a  difference  or  not.  I  imagine  there 
might  have  been. 

Q.  To  go  back  to  1943,  how  was  the  number  of  shares  that 
you  eventually  purchased  in  1943  determined?  A.  There 
wasn’t  a  way  of  determining  it,  no  special  w’ay,  except  that 

- in  1943?  I  am  sorry;  I  thought  that  you  were  going 

back  to  1947. 

Q.  1943.  A.  In  1943  Mr.  Cowen  told  our  accountant  to 
write  a  letter  to  the  Department,  the  Alien  Property  Cus¬ 
todian,  outlining  the  way  they  would  like  to  have  the  shares 
distributed,  that’s  right,  and  I  remember  Cowen  telling  me 
that  that  was  the  decision  of  the  Alien  Property  Custodian, 
that  is  his  decision,  that  it  would  be  acceptable. 
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Mr.  Falloon :  I  ask  to  have  it  striken  on  the  ground  it  is 
hearsay. 

By  Mr.  Wieferich: 

1607  Q.  How  many  shares  did  you  buy  in  1943,  do  you 
recall?  A.  I  bought  50  and  17,  I  bought  67,  which 
later  became  67  times  four. 

Q.  How  was  that  figure  of  67  arrived  at,  simply  inde¬ 
pendent  bargaining  between  yourself  and  the  vendors  ?  A. 
No.  That  was  a  suggestion  made  in  a  letter  that  Mr.  Per- 
cus  wrote,  after  Mr.  Cowen  told  him  about  the  division  of 
the  stock,  to  write  to  the  Alien  Property  Custodian  pend¬ 
ing  their  approval. 

Q.  You  say  it  was  in  a  letter  from  Mr.  Percus.  Did 
Mr.  Percus  make  the  decision  that  you  were  going  to  buy 
67  shares?  A.  No.  Mr.  Cowen  had  spoken  about  that 
prior  to  it  and  allocated  a  certain  number  of  shares  which 
I  could  buy. 

Q.  Mr.  Cowen  had  allocated  the  shares?  A.  No.  Mr. 
Cowen  was  in  touch  with  the  Department,  and  evidently 
he  said  that  there  were  cousins  and  lawyers  and  one  thing 
and  another  connected  with  the — let  me  try  to  recall  that — 
connected  with  the  business;  they  were  all  right,  but  the 
Government  was  very  skeptical  alxmt  it  and  doubtful  about 
it,  or  something  like  that,  and  that  they  didn’t  have  to  sell 
but  the  result  would  be  that  if  they  didn’t  sell  the  Govern¬ 
ment  had  great  powers — he  called  them  administrative 
powers — even  on  the  suspicion,  on  the  suspect,  to  vest  stock 
in  a  company. 

Then  he  told  me  that  these  fellows  were  willing, 
160S  Mr.  Ward  and  the  others,  who  were  cousins  and 
former  attorneys,  that  they  would  be  willing  to  sacri¬ 
fice  some  of  their  stock  for  the  benefit  of  the  business  so 
that  it  would  not  be  vested ;  that  would  entail  a  lot  of - 

Q.  When  he  told  you  all  of  this  did  you  make  an  inde¬ 
pendent  investigation  to  determine  for  yourself  who  they 
were?  A.  I  knew  these  men  were  honest;  I  paid  them 
dividends  right  along,  and  I  had  no  reason  to  distrust 
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them,  and  I  didn’t  ask  Mr.  Ward  about  things  like  that. 
I  would  he  ashamed  to — or  Mr.  Lancaster. 

Q.  I  still  don’t  know  who  finally  decided  you  were  to  get 
67  shares.  I  take  it  you  didn ’t - A.  What  is  that  ? 

Q.  How  was  the  figure  67  arrived  at?  Did  you  decide 
that?  A.  I  don’t  know;  I  don’t  know.  I  didn’t  decide  the 
67,  I  don’t  think,  but  I  think  probably,  as  I  recall,  there 
was  something  about  the  estate  of  Fred  Basch — this  was 
in  1943;  Fred  Basch  had  passed  away  in  January,  1943, 
but  what  I  wanted  at  the  time  most  was  always  trying  to 
get  control  if  I  could  for  management,  and  I  was  able  with 
the  estate  to  get  approximately  I  think  it  was  50  percent, 
and  with  Dr.  Nauen  it  became  a  majority,  and  that  is  what 
we  strove  for,  and  that  is  what  we  got. 

I  think  it  had  something  to  do  with  that  basis  if  I  can 
reconstruct  that.  The  management  would  have  con- 
1609  trol  in  1943  by  doing  it  that  way. 

Q.  Who  set  the  shares  that  the  estate  and  Dr. 
Nauen  were  going  to  buy,  do  you  know,  the  amount  of 
shares?  A.  Dr.  Nauen  didn’t  buy  any,  no.  Dr.  Nauen 
didn’t  buy  any  at  that  time. 

Q.  All  right;  just  the  estate,  then.  A.  The  estate  didn’t 
buy  then,  because  we  had  been  talking  about  the  estate,  that 
Fred  Basch  had  died,  and  in  fact  I  loaned  money  to  the 
estate  for  tax  purposes,  so  they  didn’t  have  money  to  buy 
at  the  time,  so  it  was  sold  to  myself  and  to  Mr.  Mahler. 

Q.  Did  you  raise  any  question  as  to  Mr.  Mahler’s  par¬ 
ticipation?  Wasn’t  he  a  former  close  associate  of  the 
Germans?  A.  I  didn’t  know  he  was  a  cloak — did  you  say 
a  cloak? 

Q.  Close  associate.  A.  I  didn’t  like  the  idea.  I  brought 
that  up  and  mentioned  the  fact  that  he  wasn’t  near  man¬ 
agement,  and  he  was  sort  of  quasi-management  as  far 
as  I  was  concerned,  and  generally  speaking  I  didn ’t  like  it, 
I  didn’t  like  the  idea. 

I  didn’t  think  he  should  buy  any,  but  I  had  nothing  to  do 
with  that.  That  was  straightened  out  by  the  Department, 
by  your  Department. 
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Q.  You  mean  it  was  the  United  States  Government  that 
allocated  shares  to  Mr.  Mahler?  Was  that  your  under¬ 
standing?  A.  I  wouldn’t  put  it  that  way.  I  would 

1610  say  possibly  Mr.  Cowen  made  recommendations  and 
he  was  the  one  that  inserted  Mr.  Mahler’s  name  as  a 

possible  purchaser;  that  is  what  I  assume.  He  was  the  one 
that  made  the  recommendations,  and  the  recommendations 
were  acted  upon  by  the  Department,  and  you  heard  Mr. 
Markham  say,  and  so  did  I,  that  he  approved  them  and 
insisted  on  them. 

Q.  As  a  matter  of  fact  this  transaction  was  consummated 
on  February  15,  wasn’t  it,  of  1943?  A.  I  imagine  it  was 
about  a  month  after  the  blocking,  or  the  unblocking  rather, 
the  unfreezing — about  eight  months  or  a  little  more  than 
eight  months  later,  which  would  make  it  February  some¬ 
time,  I  guess. 

Q.  And  wasn’t  the  company  under  continuous  investiga¬ 
tion  by  the  United  States  for  some  six  months  thereafter? 
A.  I  don’t  think  so,  no,  I  don’t  think  they  were. 

Somebody  would  come  up - this  man,  I  don’t  remember 

his  name,  that  came  up  originally  and  asked  me  questions, 
and  I  said  I  would  cooperate  and  show  him  everything 
he  wanted  to  see ;  he  didn ’t  stay  long  in  our  place. 

Q.  Don’t  you  recall  that  the  company  was  still  under  in¬ 
vestigation  in  March  and  June,  1943?  A.  In  March  and 
June,  1943?  No.  The  only  thing  I  do  recall  is  that  they 
asked  us  to  send  reports  of  every  payment  over  $2,000,  and 

that  carried  on  -  I  asked  Mr.  Percus  at  the  time 

why  they  did  that,  if  we  were  unblocked,  and  he  said 

1611  “Well,  you  know  how  they  are;  they  are  slow,  and 
there  is  a  lot  of  red  tape  and  before  they  get  around 

to  it  it  takes  time,”  and  he  said,  “don’t  worry  about  it”,  he 
said  you  are  unblocked  and  that  means  you  are  investigated 
and  they  are  satisfied  and  everything  is  all  right. 

Q.  Did  you  raise  any  question  as  to  why  all  of  Mr.  Ward’s 
and  Mr.  Koch’s  shares  shouldn’t  be  sold  at  this  time?  A.  I 
would  have  liked  to  see  it;  in  fact  I  wanted  that  because  they 
were  only  left  with  a  few  shares  after  that.  Mr.  Koch  had, 
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I  believe,  seven  shares  left — one  and  a  half  percent  of  the 
total  outstanding  stock — and  Mr.  Stevenson  had  eight 
shares  left,  also  one  and  a  half  percent,  and  I  didn’t  see 
why  they  didn’t  sell  them  at  that  time. 

Q.  Did  you  discuss  that  matter  with  them  or  with  Mr. 
Stevenson?  A.  I  didn’t  want  to  get  into  a  big  discusssion. 
I  asked  Mr.  Ward  at  the  time  why  they  didn’t  sell  it  all,  and 
he  said,  “Well,  it  is  their  stock;  they  can  do  as  they  please 
with  it;  I  can’t  force  them  to  sell  it.”  And  I  didn’t  want  to 
ask  them  about  it. 

Q.  Do  you  recall  that  Mr.  Klein  refused  to  participate  in 
this  sale?  A.  I  do.  Yes,  he  refused  to  sell  any  of  the  stock. 

Q.  Did  you  discuss  this  matter  with  him?  A.  No, 
1612  I  didn’t.  I  never  asked  him  about  it.  I  didn’t  think 
it  was  right  for  me  to  ask  him  about  it. 

Q.  Do  you  recall  that  an  adjustment  of  the  allocation  be¬ 
tween  the  parties  had  to  be  made  when  Mr.  Klein  refused 
to  go  along?  A.  No,  I  don’t.  I  heard  something  said  there 
about  selling  some  stock. 

Mr.  Ward  said  he  would  have  to  sell  more  than  he  intended 
to  sell,  that’s  about  all,  but  that  may  have  something  to  do 
with  what  you  are  talking  about. 

Q.  Do  you  know  if  Mr.  Klein’s  stock  was  included  in  the 
original  allocation  of  stock  to  be  sold?  A.  We  have  the  list 
here,  and  just  to  refresh  my  memory  I  think  you  should 
show  me. 

Mr.  Berger:  It  is  in  evidence. 

The  Witness :  It  is  the  letter  here. 

Mr.  Berger:  It  has  been  introduced  in  evidence.  We 
will  find  that  letter  of  Percus. 

By  Mr.  Wieferich : 

Q.  Before  you  refresh  vour  recollection  on  that,  do  you 
have  any  independent  recollection  of  what  the  allocations  of 
those  shares  were?  A.  No.  There  were  a  lot  of  figures; 
there  were  figures ;  I  don ’t  know  about  that  now. 

Mr.  Berger:  This  is  plaintiff’s  Exhibit  No.  6-B. 
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By  Mr.  Wieferich : 

1613  Q.  I  will  show  the  witness  plaintiff’s  Exhibit  No. 
6-B  to  refresh  your  recollection.  A.  Well,  this  doesn ’t 

refresh  my  recollection  because  it  tells  you  who  the  stock¬ 
holders  were  in  1940.  It  doesn’t  talk  about  allocations  or 
accounts. 

This  tells  you  what  they  owned — unless  it  is  back  further 
— oh,  yes,  now  I  have  got  it — it  is  back  further — “proposed 
changes  in  ownership  of  Althor:  Sales  to  be  made  by 
George  Ward  of  53  shares ;  by  Fred  A.  Klein  of  10  shares. 
He  was  listed  there  as  a  suggestion  to  sell  some  of  his  stock. 
James  Stevenson  10  shares ;  Koch  15  shares ;  Wm.  Lancaster 
10  shares;  total,  98  shares.” 

Q.  What  is  the  date  of  that  proposal,  do  you  recall?  A. 
The  date  of  this  letter? 

Q.  Will  you  refresh  your  recollection  and  tell  me  approxi¬ 
mately  when  that  was  made  ?  A.  The  letter  was  dated  Janu¬ 
ary  30, 1943.  That  accompanies  it,  that  is  right. 

Mr.  Berger :  Did  you  say  1943  ? 

The  Witness :  1943,  that  is  right. 

By  Mr.  Wieferich : 

Q.  When  Mr.  Klein  refused  to  sell  his  10  shares,  what 
happened,  can  you  recall?  A.  No.  I  had  nothing  to  do  with 
the  conversation.  I  wasn ’t  selling  any ;  I  was  buying, 

1614  and  I  really  never  spoke  to  Mr.  Klein  about  it. 
Evidently  the  others  did.  Mr.  Ward  might  have. 

Q.  Why  couldn’t  the  sale  go  on  just  without  Mr.  Klein? 
Why  was  it  necessary  to  include  some  of  the  other  shares  in 
order  to  make  up  Mr.  Klein’s  shares?  A.  I  imagine  they 
had  promised  to  sell  a  certain  amount  to  management. 

The  Alien  Property  Custodian  was  sure  that  management 
was  to  be  trusted,  and  they  weren’t  so  sure  of  the  others. 
There  was  some  skepticism,  and  he  said  to  sell  so  many 
shares  to  them,  and  that  was  approved,  and  when  Mr.  Klein 
refused  that  is  why  Mr.  Ward  had  to  sell  more  than  he 
wanted. 
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Q.  Had  you  spoken  to  the  Alien  Property  Custodian  about 
this  yourself?  A.  No.  I  never  spoke  to  him  regarding  this 
when  he  was  Alien  Property  Custodian ;  never  saw  him. 

Q.  Then  so  far  as  you  know  he  may  or  may  not  have  said 
that?  A.  Well,  my  attorney  can  be  trusted — my  attorney — 
I  shouldn’t  say  that — Mr.  Cowen  was  the  attorney  for  the 
corporation — but  our  corporation  attorney  was  there  repre¬ 
senting  this  blocking  and  unblocking  business,  but  he  re¬ 
ported  that. 

Q.  "What  interest  did  the  corporation  have  in  who 

1615  owned  its  stock?  A.  What  interest  did  the  corpora¬ 
tion  have?  If  the  stock  was  vested  the  corporation 

could  go  out  of  business. 

•  •••••*•• 

1616  Q.  Weren’t  you  informed  when  the  stock  was 
vested  of  Thorer  &  Hollender?  A.  No,  I  wasn’t. 

Q.  You  have  no  knowledge  of  that?  A.  I  don’t  know 
when  it  was  vested.  I  heard  about  it  later  on. 

Mr.  Berger:  When  did  you  hear  about  it? 

The  Witness:  Only  recently.  Maybe  a  year  ago  or 
maybe  a  year  and  a  half  ago,  I  don’t  know,  but  I  didn’t 
know  they  were  vested.  I  thought  they  were  blocked. 

Mr.  Mahler  never  called  up  to  tell  me,  “Paul  Vort,  I  am 
vested.”  He  never  called  me  up  to  tell  me  that. 

•  •******• 

1617  Q.  Didn’t  you  have  common  directors  with  Thorer 
&  Hollender  during  this  period?  A.  First  of  all,  I 

don’t  know  and  didn’t  know  who  the  directors  of  Thorer  & 
Hollender  were,  and  whether  they  were  common  or  not  I 
don’t  know. 

I  know  who  our  directors  were,  but  I  had  no  way  of  know¬ 
ing  the  directors  of  Thorer  &  Hollender  each  year. 

Q.  Didn’t  you  know  whether  or  not  any  of  vour  directors 
were  also  directors  of  Thorer  &  Hollender?  A.  I  don’t 
know.  I  didn’t  bother  with  it. 
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Q.  Did  you  know  whether  any  of  your  officers  were  officers 
of  Thorer  &  Hollender — by  you,  I  mean  Herman  Basch  & 
Company.  A.  Any  of  Herman  Basch  &  Company  officers  ? 

Q.  Yes.  A.  Well,  the  only  one  I  know  of  was  Mahler,  wffio 
was  the  manager  there,  and  I  assume  he  was  an  officer  in 
Thorer  &  Hollender — I  knew  he  was  an  officer.  Whether  he 
was  a  director  or  not,  I  don’t  know.  He  used  to  sign  checks 
and  I  would  see  his  title  next  to  his  check. 

Q.  You  produced  certain  correspondence  during 

1618  the  course  of  this  trial  concerning  your  affairs  be¬ 
tween  yourself  and  certain  Germans.  Do  you  recall 

that?  A.  What  affairs  do  you  have  reference  to,  sir?  I 
don ’t  know  what  you  mean. 

Q.  Well,  Herman  Basch  &  Company  and  also  your  status 
with  Herman  Basch  &  Company.  A.  Well,  you  asked  me  for 
any  correspondence  that  I  had,  and  I  brought  it  to  you; 
that ’s  all  I  know. 

Q.  Is  that  complete  correspondence?  A.  As  much  as  I 
could  find  and  I  believe  it  is — as  much  as  the  girl  could  find. 

I  called  the  girl  up  from  Washington  to  get  everything 
she  could  of  Thorer  &  Company  or  Schoenburg  or  any  of 
them  and  send  it  over  with  Dr.  Nauen  who  came  a  day  later. 

Q.  In  what  form  did  you  keep  your  correspondence?  A. 
I  don’t  know  what  you  mean  by  ‘‘In  what  form.  ” 

Q.  Did  you  keep  it  in  a  file  or  loose?  A.  Well,  we  had  it 
in  a  file  but  then  when  these  investigations  started  we  took 
them  all  out  and  tried  to  get  them  together  in  one  place  so 
that  we  would  be  able  to  read  it  and  give  it  to  you  and  show 
it  to  the  investigator. 

Not  only  did  I  gather  it  but  they  gathered  it  too  and  took 
it  to  their  place  and  then  sent  some  back  and  didn’t  send  the 
rest  back. 

•  •#*#*#  *  # 

1619  Q.  Do  you  keep  copies  of  all  the  letters  that  you 
wrote  to  the  German  owners  of  Herman  Basch  & 

Company?  A.  Yes,  we  have  those  copies  there. 
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Q.  And  do  you  keep  those  in  a  separate  file?  A.  In  a 
regular  file,  I  suppose,  listed  under  Thorer  &  Company, 
which  also  were  taken  out  and  put  together  for  the  Govern¬ 
ment  representatives  to  inspect.  They  took  them  out  them¬ 
selves,  I  believe. 

Q.  Do  you  have  that  file,  also?  A.  We  have  all  the  letters 
together  there,  all  that  we  could  find. 

Q.  And  are  they  kept  in  the  offices  of  Herman  Basch  & 
Company?  A.  Yes. 

Q.  Your  incoming  letters  that  you  have  produced,  I  notice 
only  one  letter  in  1939.  Is  that  the  only  letter  that  you  re¬ 
ceived  in  1939?  A.  In  1939,  that  is  after  we  eliminated  them 
from  our  company,  I  believe  Mr.  Schoenburg  sent  me  a  letter 
once  regarding  advertising. 

•  ••#••••# 

1620  “Q.  Your  incoming  letters  that  you  have  produced, 
I  notice  only  one  letter  in  1939.  Is  that  the  only  letter 

that  you  received  in  1939  ?” 

The  Witness :  I  believe  there  were  two. 

By  Mr.  Wieferich : 

Q.  What  happened  to  the  other  one?  A.  I  don’t  know. 
I  imagine  it  was  a  handwritten  letter  asking  for  the  Ameri¬ 
can  type  of  advertising,  and  I  think  he  stated  he  wanted  me 
to  do  him  a  favor  and  send  him  Vogue  Magazine,  and  I  think 
the  Delineator  was  the  other.  I  mailed  the  American 
methods  of  advertising.  He  wanted  to  bring  it  to  Germany, 
and  wouldn’t  I  be  so  kind  to  send  him  these  magazines,  and 
I  did ;  I  mailed  them  to  him. 

•  •*#**••• 

1621  Q.  I  don’t  see  any  letters  in  this  file  concerning  the 
Trenton  conference.  Did  you  receive  any?  A.  From 

the  Trenton  conference,  no. 

Q.  Concerning  the  Trenton  conference?  A.  No,  I  didn’t 
receive  any.  After  we  were  through  in  Trenton  there  was 
no  need  for  me  to  receive  any  letters  from  them. 
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Q.  How  about  the  period  preceding  Trenton,  did  you  re¬ 
ceive  any  letters  from  them  discussing  the  possibility  of 
your  acquiring  stock?  A.  No. 

Q.  Did  you  write  any  letters  to  them  concerning  that 
business?  A.  No,  I  did  not 

1622  Q.  Do  you  have  any  correspondence  at  all  which 
refers  to  the  Trenton  matters?  A.  With  them? 

Q.  Right  A  No. 

Q.  How  about  with  respect  to  the  cancellation  of  the 
option?  Do  you  have  any  correspondence  from  yourself  to 

them  or  from  them  to  you -  A.  (interposing)  You  are 

talking  about  1940  now,  aren’t  you? 

Q.  - referring  to  the  cancellation  of  the  option.  A.  No, 

not  a  letter.  I  haven’t  any  correspondence  at  all. 

•  •••••••* 

1631  (Thereupon  letter  dated  August  16,  1938, 
addressed  to  Philip  M.  Percus  from  Otto  Nauen 
was  marked  by  the  Clerk  of  the  Court  “De¬ 
fendant’s  Exhibit  No.  46  for  Identification.”) 

By  Mr.  Wieferich : 

Q.  Will  you  examine  Defendant’s  Exhibit  No.  46  for 
Identification,  Mr.  Vort,  and  refresh  your  recollection  as  to 
whether  you  received  any  balance  sheets  or  financial  state¬ 
ments  of  the  companies  I  have  just  named  (handing  to 
witness)  ?  A.  No,  I  never  saw  these  figures  or  this  letter 
before. 

Q.  Do  you  know  if  the  company  files  contain  those  balance 
sheets?  A.  No.  We  never  received  any  balance  sheets  and 
never  heard  of  any. 

1632  Q.  Did  Mr.  Percus  ever  discuss  this  matter  with 
you?  A.  No,  never. 

Q.  Do  you  recall  whether  Thorer  &  Hollender  and  Her¬ 
man  Basch  &  Company  ever  made  common  arrangements  as 
to  New  York  banks  for  financing  together?  A  I  don’t 
recall  anything  like  that. 
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Q.  Do  you  recall  whether  Thorer  &  Hollender  ever  ob¬ 
tained  financing  for  Herman  Basch  &  Company  by  acting  as 
a  guarantor?  A.  As  a  what? 

Q.  A  guarantor.  A.  Mr.  Mahler,  guarantor? 

Q.  Thorer  &  Hollender.  A.  Not  Basch  &  Company,  not 
to  my  knowledge,  I  don’t  remember  anything  like  that. 

Mr.  Wieferich :  I  will  ask  to  have  marked  as  defendant’s 
Exhibit  No.  47  for  Identification  a  letter  dated  June  28, 
1934,  addressed  to  Mr.  Vortrefflich  signed  by  Mr.  Schoen- 
burg,  consisting  of  two  pages. 

(Thereupon  letter  dated  June  28, 1934,  addressed 
to  Paul  Vortrefflich,  signed  by  Schoenburg,  was 
marked  by  the  Clerk  of  the  Court  “Defendant’s 
Exhibit  No.  47  for  Identification.”) 

By  Mr.  Wieferich : 

Q.  Does  that  refresh  your  recollection  that  in  fact 

1633  Thorer  &  Hollender  guaranteed  the  bank  credit  of 
Herman  Basch  &  Co.?  A.  Yes,  at  that  time,  in  1934, 

it  seems  that  (reading):  “The  question  is  the  following: 
The  credit  which  the  National  City  Bank  allows  to  Herman 
Basch  &  Company  is  guaranteed  by  our  firm  Thorer  &  Co., 
Leipzig,  and  Messrs.  Thorer  &  Hollender,  New  York” — I 
mean  I  don ’t  still  recall  it,  but  it  must  have  been  so.  I  didn ’t 
remember  anything  of  that  kind.  That  was  in  1934. 

Q.  Do  you  recall  whether  there  was  a  later  practice  to  the 
same  effect?  A.  No,  I  don’t.  I  don’t;  I  don’t  recall  this 
very  clearly  either,  but  it  is  here  and  it  must  have  been  the 
fact. 

Now,  whether  they  actually  guaranteed  to  the  bank,  I 
don’t  know. 

1634  Q.  Now,  Mr.  Vort,  do  you  recall  when  you  were 
elected  a  director  of  Herman  Basch  &  Company  in 

1937?  A.  Yes,  I  do.  I  think  I  saw  the  minutes. 

Q.  Who  informed  you  of  that?  A.  In  1937? 
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Q.  Do  you  recall?  A.  No,  I  don’t.  I  can’t  recall  who  told 
me  that  14  years  ago ;  I  just  can’t  do  it. 

Q.  Were  you  present  at  the  meeting  at  which  you  were 
elected  as  a  director?  A.  I  most  likely  was;  most  likely. 
Oh,  I  imagine  I  would  be. 

Q.  You  say  you  saw  the  minutes  of  that  meeting?  A.  I 
think  you  showed  them  to  me  the  other  day. 

Q.  Do  you  have  any  recollection  of  whether  those  minutes 
were  made  out  in  Leipzig,  Germany?  A.  No,  that  I  haven’t. 

Mr.  Wieferich :  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  No.  48  for  Identification  a  letter  dated  August  4, 
1937,  addressed  to  Paul  Vortrefflich,  signed  Schoenburg. 

(Thereupon  a  letter  dated  August  4,  1937,  ad¬ 
dressed  to  Paul  Vortrefflich,  signed  Schoenburg, 
was  marked  by  the  Clerk  of  the  Court  “De¬ 
fendant’s  Exhibit  No.  48  for  Identification.”) 

•  •••****• 

1635  Q.  I  will  hand  this  to  you  and  ask  you  to  refresh 
your  recollection  with  the  last  paragraph,  Mr.  Vort 
(handing  to  witness).  A.  Yes;  that  brings  back  something 
to  my  mind,  yes. 

Q.  What  do  you  recall,  having  refreshed  your  recollec¬ 
tion?  A.  The  last  paragraph  refers  to  a  waiver  of  notice 
and  notice  of  special  meeting  “regarding  the  election  of 
yourself  and  Dr.  Ernest  Nauen  as  directors  for  Herman 
Basch  &  Co.,  Inc.,  after  the  letter  prepared  by  Mr.  Stevenson 
has  been  signed” — I  don’t  know  what  that  refers  to,  but 
evidently  this  was  the  time  during  the  boycott  conditions ; 
this  was  in  August,  1937.  I  think  that  was  more  desirous  at 
the  time,  and  that  is  when  we  were  made  directors. 

Q.  Do  you  recall  that  there  was  a  period  when  the  minutes 
of  Herman  Basch  &  Company  were  made  out  in  Leipzig  and 
sent  over  here?  A.  Well,  you  have  the  minutes  here;  let’s 
look  them  up. 

Q.  I  just  want  your  recollection.  A.  The  minutes  of  who  ? 

Q.  Of  the  board  of  directors  of  Herman  Basch  &  Com¬ 
pany.  A.  I  don’t  know.  I  imagine  Althor  may  have  had 
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meetings  there,  because  that  was  their  business,  but  Basch 
&  Company’s  books  were  here. 

1636  Q.  Well,  what  is  your  recollection?  Did  Mr. 
Mahler  bring  minutes  back  from  Leipzig  with  him  or 

not,  do  you  know?  A.  I  don’t  remember  that. 

Q.  Did  you  receive  any  instructions  from  Mr.  Ward  or 
Mr.  Percus  concerning  the  necessity  of  paying  Paul  Hol- 
lender’s  taxes  in  this  country  from  time  to  time?  A.  I  think 
I  did,  from  Mr.  Ward  or  Mr.  Percus,  yes.  I  think  it  was 
from  Mr.  Schoenburg  too.  I  have  those  letters  here. 

Q.  Was  that  true  also  of  Dr.  Otto  Nauen’s  taxes,  do  you 
recall?  A.  No,  I  don’t  think  we  paid  any  of  Dr.  Otto 
Nauen’s  taxes;  I  don’t  think  so. 

The  Arndt  Thorer  Estate  was  the  only  other  one  I  can 
recall  besides  Paul  Hollender’s  taxes  that  had  to  be  paid  in 
this  country. 

Q.  How  about  Mr.  Schoenburg?  Did  he  have  any  taxes 
to  be  paid,  do  you  know?  A.  I  don’t  remember  him  having 
any  taxes  paid  here ;  I  don’t  think  so.  It  might  have  been, 
but  I  don ’t  recall  it. 

Q.  Was  there  ever  a  discussion  between  yourself,  as  a 
director  of  Herman  Basch  &  Company,  and  any  of  the  people 
connected  with  Thorer  &  Hollender  as  to  which  company 
would  pay  those  taxes?  A.  I  don’t  recall  anything 

1637  about  having  a  conversation  with  Thorer  &  Hollender 
as  to  who  was  to  pay  it. 

Q.  Which  company?  A.  I  remember  getting  instructions 
from  Mr.  Schoenburg,  or  Mr.  Ward,  to  Basch  &  Company  to 
pay  the  taxes  against  the  account  they  had  credited. 

Q.  Were  those  taxes  usually  paid  from  the  preceding 
year’s  dividend?  A.  Well,  usually — I  think  it  was  the  only 
credit  they  may  have  had  here. 

Q.  I  didn’t  understand  you.  A.  It  is  the  only  credit  that 
I  knew  of  that  could  be  paid  here — it  was  the  dividends  that 
had  been  loaned  to  us. 

Q.  Do  you  know  whether  or  not  it  was  a  practice  in  event 
Herman  Basch  &  Company’s  dividend  was  not  large  enough 
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of  making  up  the  deficit  on  those  taxes  from  Thorer  &  Hol- 
lender?  A.  That  I  don’t  know  anything  about. 

Q.  Do  you  know  whether  there  was  a  practice,  in  event 
Thorer  &  Hollender’s  dividend  was  not  large  enough,  of 
making  up  the  deficit  from  dividends  of  Herman  Basch  & 
Company?  A.  No,  I  never  heard  of  anything  like  that. 

Mr.  Wieferich :  I  will  ask  to  have  marked  as  Defendant’s 
exhibit  No.  49  for  Identification  a  letter  dated  November  15, 
1938,  from  Otto  Nauen  addressed  to  George  Ward,  previ¬ 
ously  identified  in  the  deposition  of  Mr.  Percus  in  this 
action  as  DJ-P73. 

1638  (Thereupon  letter  dated  November  15,  1938, 
addressed  to  George  Ward  from  Otto  Nauen 
(previously  identified  as  DJ-P73)  was  marked 
by  the  Clerk  of  the  Court  “Defendant’s  Exhibit 
No.  49  for  Identification.  ”) 

By  Mr.  Wieferich: 

Q.  I  will  hand  you  this  exhibit  and  ask  you  to  refresh 
your  recollection  with  the  last  paragraph  of  that  letter 
(handing  to  witness) .  A.  Yes,  what  is  it,  sir? 

Q.  Having  refreshed  your  recollection  with  that  letter 
do  you  recall  now  whether  the  dividends  of  Thorer  &  Hol- 
lender  and  Basch  were  used  side  by  side  to  pay  these  tax 
deficiencies  which  occurred  from  time  to  time  as  a  matter  of 
practice  for  the  German  owners?  A.  In  the  first  place  it 
wasn’t  sent  to  me,  this  letter,  and  I  didn’t  know  anything 
about  that. 

Q.  I  just  want  your  recollection  as  to  the  actual  practice, 
not  who  received  the  letter.  A.  The  practice  was  that  we 
would  be  instructed  to  pay  the  taxes.  Whenever  we  received 
those  instructions  to  pay  the  Paul  Hollender  account  taxes 
due  our  Government,  and  due  because  of  the  Arndt  Thorer 
Estate,  we  would  pay  our  own  Government  taxes  which 
would  be  deducted  from  the  accounts  due  to  Thorer  &  Com¬ 
pany  on  the  loan  account,  but  I  never  knew  it  had  any- 
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thing  to  do  with  Thorer  &  Hollender.  I  still  don’t 

1639  understand  this  paragraph. 

Mr.  Wieferich:  I  will  ask  to  have  marked  as  De¬ 
fendant’s  Exhibit  No.  50  for  Identification  a  letter  dated 
August  5,  193S,  addressed  to  George  Ward  from  Philip 
Percus,  previously  identified  in  the  deposition  of  Mr.  Ward 
as  DJ-WS7. 

(Thereupon  letter  dated  August  5,  1938,  ad¬ 
dressed  to  George  Ward  from  Philip  Percus 
(identified  heretofore  as  DJ-W87)  was  marked 
by  the  Clerk  of  the  Court  “Defendant’s  Exhibit 
No.  50  for  Identification.”) 

By  Mr.  Wieferich : 

Q.  I  call  the  witness’  attention  to  the  next  to  the  last 
paragraph,  for  the  purpose  of  refreshing  your  recollection 
(handing  to  witness).  A.  Yes,  what  is  it  you  wrant  to  know? 

Q.  Well,  now,  you  will  note  in  that  letter  that  discusses 
the  German  permit  to  Herman  Basch  &  Company  and  the 
amount  of  money  which  wms  going  to  be  paid  to  Thorer  & 
Company  under  that  permit,  and  the  paragraph  that  I 
asked  you  to  examine  for  refreshing  your  recollection 
points  out  that  Thorer  &  Hollender  will  have  to  pay  the 
shortage. 

Do  you  recall  any  discussion  at  all  concerning  that  matter  ? 
A.  No,  none  at  all.  I  showed  you  the  copies  of  the  permit 
last  week,  which  shows  exactly  the  payments  that  we  were 
to  make  against  the  $84,000.  There  was  no  shortage 

1640  mentioned  in  that.  We  don’t  know  anything  about 
a  shortage. 

We  had  explicit  instructions  to  pay  so  much  for  taxes 
and  so  much  for  dividends. 

Q.  My  question  is,  do  you  recall  that  Thorer  &  Hollender 
was  to  make  up  that  shortage?  A.  No,  I  didn’t  know  any¬ 
thing  about  a  shortage  or  an  overage.  I  knew  nothing 
about  that. 
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Q.  Did  you  ever  discuss  these  matters  with  Mr.  Percus? 
A.  He  never  spoke  to  me  about  this,  about  this  shortage. 

This  is  Mr.  Percus’  letter  written  to  Mr.  Ward,  not  to  me. 

Mr.  Wieferich:  I  will  ask  to  have  marked  as  Defend¬ 
ant’s  Exhibit  No.  51  for  Identification  a  letter,  previously 
identified  in  the  deposition  of  Mr.  Percus  as  DJ-P72,  being  a 
letter  dated  November  3, 1938,  addressed  to  Dr.  Otto  Nauen 
from  Mr.  Percus,  consisting  of  two  pages. 

(Thereupon  letter  dated  November  3,  1938,  ad¬ 
dressed  to  Dr.  Otto  Nauen  from  Philip  M.  Percus 
(previously  identified  as  DJ-P72)  was  marked 
by  the  Clerk  of  the  Court  “Defendant’s  Exhibit 
No.  51  for  Identification.”) 

By  Mr.  Wieferich : 

Q.  I  ask  the  witness  to  examine  the  last  paragraph  of 
the  letter,  at  the  bottom  of  page  2,  and  refresh  his  recollec¬ 
tion.  A.  The  last  paragraph? 

1641  Q.  Yes.  You  are  free  to  look  at  the  whole  letter  if 
you  want  to  but  you  can  refresh  your  recollection 
with  the  last  paragraph  particularly.  A.  I  don’t  remember 
seeing  anything  like  this. 

Q.  Do  you  recall  whether  or  not  Herman  Basch  &  Com¬ 
pany  ever  reimbursed  Thorer  &  Hollender  for  income  tax 
of  $49.72  paid  by  Thorer  &  Hollender  on  Arndt  Thorer ’s 
estate?  A.  It  is  very  easy  to  see  that.  I  have  a  schedule 
here  showing  how  these  loans  were  paid  back,  and  it  may  be 
this  $49.72  was  a  part  payment  to  clean  up  that  loan  account 
that  there  was  on  the  books  to  the  credit  of  Thorer  &  Com¬ 
pany. 

This  amount  looks  familiar.  They  told  us  that  the 
balance  was  X  dollars.  Now,  let’s  look  at  the  schedule  and 
see,  and  you  can  tell  much  better  that  way,  whether  it  was 
$49.72  or  $492,  I  don’t  know. 

Q.  My  question  goes  to  your  recollection.  Do  you  recall 
whether  there  was  a  practice  of  one  company  paying  the 
tax  of  one  of  these  German  owners  and  the  other  company 
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reimbursing  them?  A.  No,  I  don’t  recall  any  such  practice. 

Mr.  Wieferich :  I  will  ask  to  have  marked  as  Defendant ’s 
Exhibit  No.  52  for  Identification  an  agreement  dated  Au¬ 
gust  16,  1938,  previously  identified  in  the  deposition  of  Mr. 
Ward  as  DJ-W90. 

1642  (Thereupon  agreement  dated  August  16,  193S 
(previously  identified  as  DJ-W90)  was  marked 
by  the  Clerk  of  the  Court  “Defendant’s  Exhibit 
No.  52  for  Identification.”) 

By  Mr.  Wieferich : 

Q.  I  will  ask  you  to  examine  Defendant’s  Exhibit  No.  52 
for  identification  and  tell  me  if  that  is  an  agreement  that 
you  signed?  A.  I  will  have  to  read  the  whole  thing  and  find 
out  what  it  is  about.  (Examining.) 

Mr.  Berger:  Your  Honor,  that  is  an  eight-page  agree¬ 
ment.  Perhaps  you  would  want  to  recess  while  the  witness 
reads  that. 

The  Court :  Well,  I  will  wait  and  see. 

Mr.  Berger:  All  right,  sir. 

The  Witness :  I  think  it  comes  back  to  me  now — there  is 
some  connection  there.  This  was  done  in  193S,  about  13 
years  ago,  but  if  I  remember  correctly  they  tried  to  sell  us 
what  they  called  “L-process. ”  What  they  meant,  I  don’t 

know,  and  that  “L-process”  was  supposed  to - 

The  Court :  Read  the  question,  please. 

The  Reporter  (reading) : 

“Q.  I  will  ask  you  to  examine  Defendant’s  Exhibit  No. 
52  for  identification  and  tell  me  if  that  is  an  agreement  that 
you  signed?” 

The  Witness :  I  think  it  is. 

•  •••••••• 

1643  Q.  You  will  notice  that  the  agreement  provides 
that  certain  royalties  would  be  paid  to  an  English 

company?  A.  Yes. 

Q.  As  agent  for  the  Germans.  A.  Whatever  it  is,  yes. 

•  •••••••• 
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1651  Mr.  Wieferich :  I  will  now  ask  to  have  marked  as 
Defendant's  Exhibit  No.  54  for  identification  a  docu¬ 
ment  of  three  pages,  dated  September  16, 1938,  on  the  letter¬ 
head  of  Herman  Basch  &  Company,  purporting  to  come  from 
this  witness,  and  addressed  to  Messrs.  Thorer  &  Company, 
Leipsig,  Germany. 

(Thereupon  document  dated  September  16,  1938, 
(addressed  to  Thorer  &  Company,  Leipsig,  Ger¬ 
many,  from  Paul  Vort,  was  marked  by  the  Clerk 
of  the  Court  “Defendant’s  Exhibit  No.  54  for 
Identification.”) 

Mr.  Wieferich :  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  No.  54-A  for  Identification  a  two-page  letter  pur¬ 
porting  to  come  from  this  witness  to  Thorer  &  Company, 
Leipzig,  Germany,  dated  September  31,  1938. 

(Thereupon  a  letter  dated  September  31,  1938, 
addressed  to  Thorer  &  Company,  Leipzig,  Ger¬ 
many,  from  Paul  Vortrefflich,  was  marked  by  the 
Clerk  of  the  Court  “Defendant’s  Exhibit  No. 
54-A  for  Identification.”) 

By  Mr.  Wieferich: 

Q.  Mr.  Vort,  will  you  examine  Defendant’s  Exhibits  54 
and  54-A  for  Identification,  and  tell  me  if  those  are 

1652  reports  which  you  sent  to  Thorer  &  Company,  Leipzig 
(handing  to  witness)  ?  A.  Yes,  sir. 

Q.  My  question  is,  are  those  the  reports?  A.  I  read  the 
first  letter. 

Q.  Read  both  of  them.  A.  You  want  me  to  read  both? 

Q.  Yes.  A.  Yes. 

Q.  Are  those  reports  which  you  sent  to  Leipzig,  Germany  ? 
A.  Yes. 

Q.  Are  they  the  weekly  reports  which  you  referred  to 
earlier  in  your  testimony?  A.  Yes.  This  is  the  typical  type 
of  report  we  made. 
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Q.  Over  what  period  of  time  did  you  make  those  weekly 
reports  ?  A.  Oh,  starting  with  1933  all  the  way  until  about 
the  end  of  193S,  I  would  say. 

Q.  Did  you  send  any  reports  over  in  1939,  do  you  recall? 
A.  Financial  reports  of  this  nature? 

Q.  That  is  right.  A.  No. 

Q.  I  want  to  clarify  that.  How  about  January,  1939, 
prior  to  Trenton,  do  you  recall?  A.  I  don’t  recall. 
1652  Q.  Did  you  send  over,  in  addition  to  those  reports, 
other  reports?  A.  Not  that  I  can  recall.  What  other 
reports  would  there  be? 

1656  Q.  Do  you  know  if  any  of  the  correspondence  from 
Herman  Basch  &  Company  was  forwarded  to  Thorer 

&  Company  through  Thorer  &  Hollender?  A.  No,  I  don’t. 

Q.  Did  you  ever  send  any  report  yourself  to  Thorer  & 
Hollender  for  transmission  to  Thorer  &  Company?  A.  I 
don ’t  think  so. 

Q.  Did  you  discuss  with  any  of  the  directors  of  Her- 

1657  man  Basch  &  Company  any  such  practice?  A.  I 
doubt  if  any  of  the  directors  did  that  I  know  of. 

Q.  I  say  did  you?  A.  Did  I  send  any? 

Q.  Did  you  discuss  it  with  other  directors  of  Herman 
Basch  &  Company?  A.  About  sending  mail  to  whom? 

Q.  To  Thorer  &  Company  through  Thorer  &  Hollender. 
A.  No,  I  don’t  recall  that. 

*#***•#•• 

Redirect  Examination  By  Counsel  for  the  Plaintiffs 
By  Mr.  Berger : 

Q.  In  Defendant’s  Exhibit  No.  54-A  for  identification,  at 

the  bottom  of  page  2  there  is  a  reference - 

The  Court :  What  was  that  Exhibit  54-A  ? 

Mr.  Berger:  That,  sir,  is  a  letter  from  Mr.  Vort  to 
Thorer  &  Company  under  date  of  September  21,  1938. 

The  Court:  Very  well. 
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By  Mr.  Berger: 

Q.  To  refresh  your  recollection  may  I  read  this?  You 
refer  there  to  a  meeting  at  wihch  Dr.  Paul  Hollender 
made  a  certain  suggestion,  and  you  say: 

1658  “At  the  meeting  last  night,  we  all  enjoyed  very 
much  the  pictures  shown  about  the  South  African 

lamb  raising,  and  also  the  beautiful  scenic  parts  that  were 
taken  by  Dr.  Hollender ’s  Contax  cameras  Several  im¬ 
portant  matters  were  discussed  regarding  the  World  Fair. 
Charity  Chest  donations  and  the  stock  purchase  plan  of 
Fred  Basch  and  myself  which  Dr.  Hollender  had  written  you 
about.  At  this  particular  meeting  nothing  definite  was  de¬ 
cided  on  any  of  the  aforementioned.  However,  we  expect  to 
have  another  meeting  this  afternoon  or  Friday  of  this 
week.  ”  What  is  this  particular  stock  puchase  plan  of  Fred 
Basch  and  myself  which  Dr.  Hollender  wrote  about?  Did 
you  discuss  it  with  Dr.  Hollender?  A.  Yes.  Mr.  Schoenburg 
wasn’t  here  and  I  discussed  it  with  him  and  asked  him  to 
discuss  it  with  Schoenburg  for  me. 

Q.  What  was  the  plan?  A.  The  plan  was  Fred  Basch  and 
I  wanted  to  buy  stock  in  the  corporation,  and  we  were  to  hear 
Mr.  Schoenburg  and  get  his  reply  on  what  basis. 

Q.  Do  I  understand  you  proposed  to  Dr.  Hollender  that 
you  and  Fred  Basch  wanted  to  buy  stock  and  that  he  was 
to  communicate  with  Mr.  Schoenburg  and  let  you 

1659  know?  A.  Yes. 

Q.  Did  he  ever  let  you  know?  A.  No.  Mr.  Schoen¬ 
burg  never  answered  me. 

1661  Q.  Now,  this  morning,  in  an  attempt  to  refresh 
your  recollection,  this  defense  counsel  read  to  you 

from  the  deposition  of  Mr.  Mahler  on  page  47,  the  following 
— this  is  with  respect  to  an  alleged  remittance  from  the  so- 
called  Chapal  account  to  Basch  &  Company  from 

1662  Thorer  &  Hollender  in  November,  1939 : 

•  **##*••• 
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“•  *  *  we  received  at  times  money  from  Chapal,  $40,000, 
some  other  time,  eighty — was  it  eighty — other  amounts ;  but 
we  put  this  money  at  the  disposal  of  Herman  Basch,  and  that 
we  finally  had  a  balance  in  our  books  in  excess  of  $10,000, 
which  was  transferred  to  Herman  Basch  &  Company.  In 
November,  1939 — that  was  at  the  time  before  the  option  was 
bought  up.” 

I  believe  you  testified  that  you  had  no  recollection  that 
a  sum  of  money  in  that  amount  was  transferred  to  Basch  & 
Company  by  Thorer  &  Hollender  at  that  time,  is  that  cor¬ 
rect?  A.  That  is  correct. 

*###*•*•• 

1664  Mr.  Berger :  And  Mr.  Amram  said,  at  the  bottom 
of  256,  with  respect  to  questions  we  had  asked  in¬ 
formation  about,  both  Mr.  Wieferich  and  myself,  that  the 
so-called  third  item  was  “a  further  check  as  to  what  hap¬ 
pened  to  the  $12,907.41  balance  of  the  Chapal  money,  which 
is  closed  out  on  Thorer  &  Hollender ’s  books  on  November 
30,  1939,  by  a  journal  entry  to  Basch  &  Company.  Mr. 
Mahler  has  the  answers  to  the  last  two  items  for  you. 

“Q.  (By  Mr.  Wieferich)  Will  you  make  the  explanation 
you  wish,  Mr.  Mahler?  “A.  The  books  show  that  the  last 
payment  made  to  Ted  Koch  for  Paul  Hollender  was  on  De¬ 
cember,  1938.  This  is  the  amount  of  $250  per  month, 

1665  which  was  paid  for  a  few  years  for  expenses  of  Paul 
Hollender. 

“The  second  item  is  the  amount  which  was  left  on  No¬ 
vember  30, 1939,  amounting  to  $12,907.41.  This  amount  was 
not  paid  to  Herman  Basch  &  Company.  It  was  only  tem¬ 
porarily  charged  to  their  account.” 

1666  “Mr.  Berger:  You  mean  credited? 

“Mr.  Amram:  Mr.  Mahler  is  not  a  bookkeeper  or 
an  accountant.  Let  him  explain  it  in  his  own  language,  and 
if  as  an  amateur  bookkeeper  or  accountant  he  uses  inac¬ 
curate  technical  terms  everybody  will  understand  what  he 
means. 
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“The  Witness:  This  above-mentioned  amount  was  debit¬ 
ed  to  Thorer  &  Hollender,  again  in  Thorer  &  Hollender’s 
books,  before  December  31,  and  therefore  was  still  owing 
on  the  Chapal  account  in  1940,  until  on  October  30,  1940, 
this  amount  was  transferred  to  the  Stockholm  Enskilda 
Bank. 

“Mr.  Berger:  Transferred  by  whom? 

‘  ‘  The  Witness :  The  transfer  was  made  by  Thorer  &  Hol¬ 
lender.  Therefore,  after  October  30,  1940,  according  to  my 
inspection  of  the  books  yesterday,  no  money  was  due  any 
more  on  account  of  Chapal  loans.” 
##*#***** 

1667  Q.  Did  you  testify  on  cross-examination  that  a  so- 
called  report  for  Europe,  addressed  to  the  Board  of 

Directors  of  the  Basch  Company,  identified  as  DJ-P16, 
being  Defendant’s  Exhibit  No.  32  for  Identification,  under 
date  of  March  28,  1939,  never  reached  your  hands?  Do  I 
recall  rightly  that  you  said  you  never  received  that  report 
for  Europe?  A.  I  want  to  see  which  one  it  is ;  I  can’t  tell. 

Q.  I  direct  your  attention  particularly  to  page  2  (hand¬ 
ing  to  wntness).  A.  (After  examining:)  No,  I  didn’t  receive 
it. 

*  *  #  *  #  *  *  *  ■  * 

1668  Q.  Now,  I  believe  under  the  same  date,  namely 
March  24,  1930,  a  report  was  addressed  to  the  board 

of  directors  of  the  Basch  Company,  and  I  ask  you  to  look 
at  page  2  of  that  report  and  tell  me  whether  you  received 
copies  thereof? 

Mr.  Falloon:  Was  that  identified  as  an  exhibit? 

Mr.  Berger:  As  Defendant’s  Exhibit  32-A. 

By  Mr.  Berger: 

Q.  May  I  ask  the  witness,  did  you  recive  a  copy  of  that 
report?  A.  It  says  so  here. 

Q.  Did  you  receive  it?  A.  Yes. 

#**##***• 
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I  ask  leave,  Your  Honor,  to  read  something  into  the  rec¬ 
ord  that  I  have  not,  I  believe,  read  into  the  record,  from 
the  deposition  of  Mr.  Percus,  a  few  lines  on  page  76,  where 
he  was  being  interrogated  about  DJ-P16,  this  Europe  re¬ 
port,  on  direct  examination: 

“Q.  Was  your  report  for  Europe  also  sent  to  the  Board 
of  Directors?  A.  No,  it  was  not.  My  notations - 

1669  “Q.  To  whom  did  you  give  the  letter  addressed 
to  the  Board  of  Directors  there,  on  the  first  page? 

A.  My  notations  on  the  second  page  of  the  European  re¬ 
port  show  that  the  original,  second  and  third  copies  of  the 
European  report  went  to  Mr.  Schoenburg;  that  the  fourth 
copy  was  delivered  to  Mr.  Mahler;  the  fifth  to  Mr.  Koch, 
and  the  sixth  to  Mr.  Ward.” 

By  Mr.  Berger: 

Q.  Mr.  Vort,  on  cross-examination  you  were  shown  DJ- 
P54,  a  memorandum  I  believe  in  the  handwriting  of  Mr. 
Percus. 

Mr.  Falloon:  Has  that  been  identified? 

Mr.  Krash:  It  has  been  identified  as  Plaintiffs’  Exhibit 
No.  9. 

By  Mr.  Berger: 

Q.  You  were  asked  whether  a  certain  “Paul”  was  you  or 
Paul  Hollender,  and  I  believe  you  hazarded  a  guess  that  it 
•was  Paul  Hollender,  is  that  correct?  A.  Yes. 

Q.  Have  you  had  a  chance  to  refresh  your  recollection? 
A.  Yes. 

Q.  Could  that  have  been  Paul  Hollender?  A.  No,  it 

couldn’t,  but  originally  the  question  was  asked  me  - - 

Q.  (Interposing)  Please  answer  the  question,  Mr. 

1670  Vort.  Could  that  have  been  Paul  Hollender?  A. 
No. 

Q.  Were  you  mistaken?  A.  Yes,  sir. 

Q.  Could  that  have  been  yourself?  A.  It  could  have 
been. 
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Q.  Could  it  have  been  anybody  else?  A.  No. 

Q.  It  must  have  been  yourself?  A.  Yes. 

*###*#**• 

By  Mr.  Berger: 

Q.  On  cross-examination  you  were  asked,  I  believe, 
whether  you  had  made  the  suggestion  in  paragraph  1  of 
that  exhibit,  and  I  believe  you  testified  that  you  had  not. 
A.  No,  I  hadn’t. 

Q.  Thereupon  an  attempt  was  made  to  refresh  your  rec¬ 
ollection — and  this  is  another  case  where  I  crave  your 
permission  to  straighten  out  the  record,  Your  Honor — to 
refresh  your  recollection  by  reading  to  you  from  page  95 
of  the  deposition  of  Mr.  Percus  to  the  following  effect: 
“Q.  Why  wouldn’t  the  Government  bonds  appear  on 
the  statement?  A.  That  was  a  suggestion  made  by 
1671  Mr.  Vort,  that  we  buy  Government  bonds  but  we 
should  write  them  down  for  the  purpose  of  the  Eu¬ 
ropean  report.” 

Now,  Your  Honor,  I  ask  the  record  to  show  that  the 
subject  of  the  discussion  at  that  point,  the  interrogation, 
was  on  DJ-P18,  which  I  will  show  you  in  a  moment,  which 
was  a  cablegram  from  Ward  to  Hollender  having  nothing 
to  do  with  this  notation. 

*##****•* 

Mr.  Berger:  It  is  defendant’s  Exhibit  No.  31  for  Identi¬ 
fication. 

(Reading:) 

“Re  excessive  reserve  last  year  bad  debts  forty  thousand 
suggest  take  out  of  statement  and  buy  government  bonds.  ’  ’ 
That,  Your  Honor,  was  a  suggestion  made  by  Ward  to 
Hollender  (handing  to  the  Court). 

*  #  #  *  **#•# 

1675  Mr.  Berger:  Now,  Your  Honor,  I  return  to  the 
Exhibit  No.  DJ-P54,  with  respect  to  which  the  fore- 

1676  going  was  read  to  Mr.  Yort;  Your  Honor,  the  sug- 
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gestion  that  appears  in  Item  No.  1  (handing  to  the 
Court). 

The  Court:  Very  well. 

Mr.  Berger :  I  ask  permission  to  read  into  the  record  the 
interrogation  of  Mr.  Percus  in  his  deposition  addressed  to 
that  exhibit,  which  is  identified  at  page  215  and  the  top  of 
page  216,  where  Mr.  Wieferich  said: 

“Q.  (By  Mr.  Wieferich)  I  ask  you  to  examine  the  para¬ 
graph  ‘1’  here  and  tell  me  whose  suggestions  that  was. 
A.  I  believe  mine.” 

##*##•#•# 

1679  Q.  On  cross-examination,  Mr.  Vort,  you  were 
asked  about  various  financial  reports  that  were  made 

to  the  German  shareholders,  prior  to  Trenton,  which  pre¬ 
vented  a  so-called  lean  financial  picture.  Were  you  con¬ 
sulted  with  respect  to  the  preparation  of  such  re- 

1680  ports?  A.  No,  sir. 

Q.  Were  you  advised  that  such  report  had  been 
made  and  forwarded  to  Europe?  A.  No. 

Q.  Did  you  participate  in  any  w'ay  in  preparing  such 
report?  A.  No,  sir. 

Q.  I  show  you  a  letter  dated  April  15,  1940,  addressed 
by  Mr.  Ward  to  Mr.  Stevenson,  to  which  is  attached  a 
letter  of  April  13,  1940,  to  Mr.  Ward  from  Mr.  Koch,  which 
was  identified  as  Defendant’s  Exhibit  No.  4.  The  attached 

letter  of  Mr.  Koch  says,  “I  received  your  letter” - 

*####•#•# 

1682  I  ask  you,  did  you  ever  receive  copies  of  those 
letters?  A.  No. 

Q.  Were  you  ever  advised  by  anybody  whatsoever  that 
it  was  in  contemplation  to  unscramble  the  egg  in  Thorer 
&  Hollender  after  peace  came?  A.  No. 

Q.  Were  you  ever  consulted  by  the  German  shareholders 
about  the  declaration  of  dividends  in  Basch  &  Company? 
A.  Never,  no. 

Q.  Did  you  ever  communicate  to  them  in  waiting,  or 
otherwise,  your  suggestions  as  to  what  dividend  should  be 
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declared  in  Basch  Company,  prior  to  Trenton?  A..  No, 
I  didn’t. 

Q.  Who  communicated  to  you,  after  you  were  a  director, 
in  1937,  the  wishes  of  the  German  shareholders  with  re¬ 
spect  to  dividends?  A.  Mr.  Ward  did  and  sometimes  Mr. 
Percus  would  tell  me  about  it,  but  usually  Mr.  Ward. 

Mr.  Berger:  Have  we  introduced  DJ-P3? 

Mr.  Krash:  Yes.  It  was  introduced  on  January  25. 

By  Mr.  Berger: 

Q.  I  show  you  DJ-P3,  a  letter  from  Mr.  Percus  to  Mr. 
Schoenburg  under  date  of  December  20,  1936,  and 

1683  ask  you  if  you  received  a  copy  of  that  letter?  A. 
No,  sir. 

****••#**• 

1684  And  I  just  read  the  following  figures  from  the 
first  page  of  the  attachment,  the  calculation  of  esti¬ 
mated  net  income  for  1936.  It  begins : 

“Estimated  profit  for  year  before  deductions  shown 
below  $250,000,  less  bonus  general  factory,  and  so  forth, 
$8,700. 

“Paul  Vortrefflich  and  Fred  Basch,  $10,000;  Ernest 
Nauen  $1,500.  Less  percentage  bonuses,  Paul  Vortrefflich 
and  Fred  Basch  a  total  of  $16,640;  Ernest  Nauen  $4,000.” 

By  Mr.  Berger: 

Q.  Mr.  Vort,  were  you  consulted  by  Mr.  Percus  as  to  how 
your  so-called  general  bonus  was  to  be  allocated,  the  $5,000 
bonus  to  you;  the  $1,500  bonus  to  Mr.  Nauen;  the 

1685  $5,000  bonus  to  Mr.  Fred  Basch?  A.  I  didn’t  talk 
to  Mr.  Percus  about  it,  no. 

Q.  Were  you  advised  by  anybody  whether  or  not  the 
German  shareholders  had  determined  that  such  a  bonus 
should  be  allocated?  A.  No,  not  at  that  time. 

Q.  Who  advised  you  subsequently?  A.  Mr.  Ward,  the 
man  who  was  here,  someone  who  had  been  around,  or  Mr. 
Percus,  I  don ’t  know,  did  tell  me  that  eventually. 

•  ••••••*•• 
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1686  Q.  I  show  you  defendant’s  Exhibit  No.  40,  a  letter 
addressed  to  Mr.  Ward  by  Mr.  Hollender,  under 

date  of  December  16,  1938,  which  was  identified  in  the  de¬ 
position  of  George  Ward  as  DJ-W118  (handing  to  wit¬ 
ness). 

Mr.  Vort,  I  ask  you  whether  this  copy  of  this  letter  was 
ever  sent  to  you? 

#•#*••#*#* 

1687  The  Witness:  No.  I  never  saw  anything  like 
this. 

#••*••**** 

Q.  Who  told  you  that  bonuses  totaling  about  21,000  paid 
to  you  in  December  of  1938  were  authorized  by  the  Ger¬ 
mans?  A.  I  believe  it  was  George  Ward. 

•  •*•••#*** 

Q.  When  you  received  instructions,  as  a  director,  re¬ 
garding  bonuses,  did  they  come  from  Mr.  Hollender  or 
from  Mr.  Ward  and  or  Percus?  A.  Instructions  of  that 
nature  didn’t  come  from  Hollender  at  all;  always  from 
Mr.  Ward  or  Mr.  Percus. 

#••#»»##*# 

1692  Q.  Are  there  any  hazards  in  the  fur  trade?  A. 
Very  many,  yes,  sir. 

Q.  What  are  they?  A.  Well,  it  is  a  speculative  business. 
Furs  are  up  and  then  they  are  down;  and  some  women 
want  one  type  of  fur  one  year  and  they  want  something 
else  the  next,  and  then  there  is  the  possibility  something 
else  the  next,  and  then  there  is  the  possibility  in  the  hazard 
of  spoilage  and  damage. 

Q.  Is  that  a  serious  risk  in  your  business?  A.  Very 
serious — the  damage  of  fur. 

1698  Q.  Mr.  Vort,  does  anybody  besides  the  high  execu¬ 
tives  receive  bonuses  in  your  company?  A.  We  all 
do.  We  have  an  incentive  plan  in  our  factory  where  every- 
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body  gets  bonuses.  We  are  the  highest  paid  factory 

1699  in  the  country. 

Q.  When  you  say  “everybody,”  you  mean  every 
employee  in  the  company,  whatever  his  function?  A. 
Whatever  his  function,  from  chauffeurs,  office  girls,  tele¬ 
phone  girls,  salesmen,  everybody  gets  an  incentive  basis 
to  work  on. 

Q.  When  you  say  “incentive  basis,”  what  do  you  mean? 
A.  I  will  give  you  an  example.  For  1950,  this  very  year, 
the  bonus  distributed  equalled  about  the  profits  that  we 
made  with  the  company  this  particular  year,  this  special 
year  1950. 

As  an  example,  I  would  say  our  telephone  girl  has  been 
getting  a  bonus  of  $1,000  for  years.  My  bookkeeper,  her 
salary  is  $85  a  week.  Her  bonus  is  $3,750  a  year. 

Q.  Mr.  Vort,  have  you  found  over  the  years  that  your 
bonus  system,  high  and  low,  has  been  productive  and  it  has 
been  good  business  judgment?  A.  Yes.  I  learned  that, 
I  mean  if  we  give  an  incentive  to  our  people  they  feel  good 
and  so  do  we,  and  so  does  the  business.  That  has  been 
definitely  proven  to  us. 

#•##*###** 

1700  Q.  You  have  testified  that  you  were  a  little  short 
in  your  so-called  loan  payable  account  with  the 

company  of  what  you  needed  to  pay  for  your  shares  at 
Trenton.  Is  that  right?  A.  Yes,  just  a  small  amount. 

Q.  And  that  you  drew  on  the  company  for  the  balance? 
A.  Well,  it  was  about — yes,  I  did. 

Q.  How  much  was  that,  about?  A.  About  $55. 

Q.  Did  you  or  did  you  not  repay  that  amount?  A.  I  did. 
Q.  When?  A.  Oh,  maybe  three  or  four  or  five  weeks 
later,  I  don’t  remember  exactly,  but  soon  thereafter. 

Q.  I  show  you  defendant’s  Exhibit  No.  32-A,  being  a 
financial  statement  addressed  to  the  Board  of  Herman 
Basch  &  Company,  under  date  of  March  24, 1939,  and  direct 
your  attention  to  page  7  thereof,  at  which  it  appears  that 
a  cash  bonus  was  credited  during  the  year  to  yourself  and 
Mr.  Fred  Basch,  in  the  amount  of  $3,000.  A.  Yes,  sir. 
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Q.  First  let  me  ask,  does  such  a  statement  get  circu¬ 
lation  among  members  of  the  board  of  directors? 

1701  A.  Of  the  directors,  normally  yes. 

Q.  Did  any  members  of  the  board  ask  you  to  re¬ 
scind  this  cash  bonus  and  refund  the  $3,000  to  the  com¬ 
pany?  A.  No.  They  never  did. 

Q.  There  has  been  some  confusion  created,  at  least  in 
my  mind,  by  the  cross-examination  respecting  certain  pay¬ 
ments  to  Mahler,  whether  they  were  cash  bonuses,  per¬ 
centage  bonuses,  or  whatever  they  were. 

Now,  I  show  you  this  same  exhibit,  Defendant’s  Exhibit 
No.  32-A,  page  7,  where  a  payment  to  Mahler  of  $12,000  is 
identified  as  the  percentage  bonus,  and  then  I  want  to 
direct  your  attention  to  another  page  of  the  same  exhibit 
(handing  to  witness).  A.  Yes,  I  see  it. 

Q.  That  is  all  I  want  you  to  say,  is  whether  you  see  it 
or  not. 

I  show  you  page  11  of  the  same  exhibit,  at  which  there 
is  a  notation  for  Curt  Mahler,  “Compensation  of  Curt 
Mahler  deducted  in  arriving  at  above  profit  $12,000,”  and 
I  ask  you  to  tell  the  Court  precisely  what  was  this  “com¬ 
pensation”  or  “percentage  bonus”  to  Curt  Mahler.  A. 
This  is  for  the  contract  that  he  had,  which  started  many 
years  prior  to  this,  but  the  contract,  as  I  recall  it,  did  not 
permit  him  to  draw  more  than  $12,000. 

In  other  words,  it  was  a  percentage  up  to  a  certain 

1702  point,  but  if  it  exceeded  the  $12,000  due  to  the  per¬ 
centage  bonus  basis,  then  it  was  the  compensation 

fully  paid  of  $12,000.  That  was  the  type  of  contract  he 
had. 

Q.  Is  it  fair  to  state  that  that  amount  was  arrived  at 
under  a  term  of  a  contract  between  Mr.  Mahler  and  the 
company?  A.  Yes. 

Q.  And  I  notice  at  the  bottom  of  page  11  the  statement 
“Limited  as  per  contract  $12,000.” 

Was  a  limitation  imposed  by  the  contract?  A.  Yes,  sir. 

Q.  I  show  you  Defendant’s  Exhibit  No.  38,  which  is  a 
schedule  of  the  total  assets  and  working  capital  of  Herman 
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Basch  from  1933  to  1948,  and  direct  your  attention  to  the 
figure  for  working  capital  in  1938,  $176,342. 

Did  that  figure  of  $176,000  of  working  capital  in  1938 
represent  the  working  capital  as  of  December  31,  1938? 
A.  Yes,  sir. 

Q.  Do  you  have  any  reason  to  believe  that  the  working 
capital  at  the  time  of  the  Trenton  conference  was  exactly 
the  same?  A.  X  have  reason  to  believe  that  it  was  lower. 

Q.  Could  you  explain  to  us  why  that  was  so,  what  you 
base  your  belief  on?  A.  Well,  we  had  a  strike  on,  and 
although  the  contract  was  to  expire  on  February  1,  we, 
by  necessity,  had  to  stop  taking  on  business  four 

1703  and  a  half  to  five  weeks  prior  to  the  termination  of 
that  particular  contract. 

Q.  Why?  A.  Well,  because  we  can’t  start  anything  in 
this  processing  business  that  we  can’t  finish. 

Q.  How  long  does  it  take  to  finish?  A.  About  four  and 
a  half  to  five  weeks  is  an  average,  and  we  knew  that  if 
we  didn’t  start  them — we  didn’t  have  a  contract,  we  weren’t 
even  meeting  with  the  union,  we  couldn’t  get  together  with 
them  because  of  their  excessive  demands,  that  we  couldn’t 
put  any  work  in  and  we  couldn’t  take  any  business. 

We  do  know  this,  and  our  calculations  at  that  time  show 
that  for  every  day  we  didn’t  perform  we  lost  a  little  over 
$1,000  a  day  and  we  didn’t  know  how  long  this  strike  was 
going  to  last,  when  we  were  in  Trenton. 

#•*••**#** 

1704  (Thereupon  balance  sheet  heretofore  marked  for 
identification  received  in  evidence  as  “Plaintiffs’ 

Exhibit  No.  55.”) 

By  Mr.  Berger: 

Q.  I  ask  you  to  calculate,  if  you  can,  from  the  face 
of  that  statement  what  was  the  working  capital 

1705  as  of  January  31,  1939?  A.  As  of  January  31, 
1939,  the  working  capital,  without  the  reserves,  was 

$70,880.70. 
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Q.  What  were  the  reserves?  A.  The  reserves  were 
$40,000  for  the  acquisition  of  a  boilerhouse,  which  subse¬ 
quently  was  put  back  into  the  statement  because  they  had 
funds  of  their  own.  And  the  $2S,000  reserve  for  advertis¬ 
ing,  which  we  had  reserved  prior.  If  we  added  those  two 
items  back  then  the  total  working  capital  would  be  $138,880. 

Q.  At  the  time  of  the  Trenton  conference  was  the  strike 
still  in  existence?  A.  Oh,  yes. 

Q.  When  was  the  strike  finally  terminated?  A.  On 
April  6,  1939. 

Q.  Have  you  calculated  roughly  whether  or  not 
there  was  a  further  impairment  of  your  working 

1706  capital  by  virtue  of  that  strike?  A.  Yes.  We  have 
lost  quite  a  bit. 

Q.  About  how  much,  roughly,  can  you  say?  A.  Well, 
you  lose  about  $1,000  a  day  or  more  for  every  day - 

Q.  And  this  was  from  February  until  April?  A.  Until 
April  6. 

Q.  It  ran,  therefore,  about  45  days,  roughly?  A.  Well, 
the  ledger  will  show — I  looked  it  up — it  will  show  the 
first  sale  that  was  made  in  the  ledger  right  here  was  made 
on  April  2S  and  nothing  between  January  31  and  that  date 
of  April  2S. 

Q.  What  would  you  estimate,  therefore,  was  the  total 
diminution  of  the  working  capital  which  was  $176,000  on 
December  31,  1938,  at  the  end  of  the  strike?  A.  Well,  it 
might  be,  just  roughly  speaking,  it  might  be  seventy-five  or 
it  might  be  eighty  thousand  dollars. 

Mr.  Berger:  I  ask  to  have  marked  as  Plaintiffs’  Exhibit 
No.  55-A  for  Identification,  the  balance  sheet  for  February 
28,  1939,  of  North  Bergen  Realty  Company. 

(Thereupon  balance  sheet  of  North  Bergen  Realty  Com¬ 
pany  for  February  28,  1939,  was  marked  by  the  Clerk  of 
the  Court  “Plaintiffs’  Exhibit  No.  55-A  for  Identifica¬ 
tion.”) 

1707  Q.  Can  you  identify  that  document,  Mr.  Vort?  A. 
Yes,  I  do. 
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Q.  Where  did  you  obtain  it?  A.  From  my  office  records. 
Q.  Do  you  believe  it  to  be  a  true  and  accurate  copy  of 
a  statement  that  was  furnished  to  you  at  that  time?  A. 
Yes,  sir. 

Q.  What  is  the  relation  of  the  current  assets  to  the 
current  liabilities  in  that  North  Bergen  statement?  A. 
Well,  there  is  a  deficit  in  this  particular  statement  in  the 
working  assets. 

The  current  assets  are  $67,000  and  the  current  liabilities 
are  $76,652,  or  a  deficit  of  $9,500  in  current  assets. 

Q.  In  1939  can  you  tell  us  a  little  bit  about  the  nature 
of  the  equipment  that  the  North  Bergen  Company  had? 
Was  it  modern?  Was  it  antiquated?  A.  Well,  there  were 
just  a  few  new  things  we  had,  but  generally  antiquated. 

Q.  Was  that  still  part  of  the  machinery,  for  the  most 
part,  that  you  had  inherited  back  from  Herman  Basch  in 
1933?  A.  That  is  so. 

*•*#*•***• 

1708  Q.  On  cross-examination  I  believe  you  testified 
that  in  a  conversation  with  Fred  Basch  you  advised 

him  that  you  didn’t  think  he  stood  a  chance  of  getting  66 
percent  of  the  shares  from  Schoenburg.  Is  that  right? 
A.  That  is  so,  yes. 

Q.  Do  you  know  whether  or  not,  notwithstanding,  he 
tried  to  get  66  percent  from  Schoenburg?  A.  Oh,  yes,  he 
did  try. 

Q.  Were  you,  in  spite  of  your  opinion,  associated  with 
him  in  that  trying?  A.  Yes. 

********** 

1709  Q.  You  have  testified,  I  believe,  that  after  you 
and  your  group  obtained  control  of  the  Althor  and 

Basch  companies  in  1943,  after  you  purchased  shares,  that 
you  withdrew  or  terminated  the  rebate  to  Thorer  &  Hol- 
lender.  Is  that  right?  A.  That  is  so. 

Q.  Do  you  recollect  how  early  it  was  that  you  attempted 
to  terminate  that  rebate?  A.  Well,  it  was  much  longer 
before  that. 
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Q.  Did  you  attempt  to  do  it  at  all  after  Trenton?  A. 
Yes. 

•  •**••***• 

1711  Q.  May  I  ask  you  to  explain  why  there  was  no 
dividend  in  1942,  Mr.  Vort?  A.  Well,  we  recall 

that  was  a  poor  year ;  it  was  an  off  year  then  and  the  profits 
were  very  low  by  comparison  to  previous  years. 

Q.  I  notice  in  1946,  although  your  net  profit  was  very 
substantial,  you  declared  a  dividend  of  $25,000.  Why  was 
that,  do  you  recall?  A.  No,  I  don’t  recall. 

1712  Q.  Let  me  show  you  Plaintiffs’  Exhibit  56  to  re¬ 
fresh  vour  recollection  (handing  to  witness).  A. 

Well,  it  could  very  well  be  that  we  had  a  plant  expansion  at 
that  time  and  we  were  preparing  for  it,  for  the  following 
year,  and  I  think  we  reduced  it  because  we  wanted  to  have 
additional  sums  ready  for  the  future  expansion. 

Mr.  Berger :  Now,  Your  Honor,  I  will  bow  to  your  wishes 
in  the  matter  of  proof. 

You  recall  certain  summaries  from  the  books,  which  I 
offered  for  admission,  that  had  been  prepared  by  Mr.  Per- 
cus,  the  accountant,  and  forwarded  to  us  after  his  deposi¬ 
tion,  by  what  I  thought  was  an  agreement  of  counsel  that 
they  would  be  a  part  of  the  deposition. 

We  undertook,  as  soon  as  we  could  get  the  books  from 
the  defendant,  to  have  Mr.  Vort  personally  prepare  a  new 
set  of  summaries  from  the  books. 

In  order  not  to  interrupt  the  cross-examination  I  said, 
“Go  ahead;  we  have  got  the  summaries  here;  we  will  put 
them  on.”  They  are  not  properly  rebuttal;  they  are  part 
of  our  case  in  chief,  because  they  account  for  the  loans  that 
were  made  to  Basch  &  Company,  and  show  how  they  were 
repaid. 

If  it  is  agreeable  to  you,  Your  Honor,  I  would  like  to 
take  this  opportunity  to  put  them  in,  and  that  would  con¬ 
clude  my  redirect  examination. 

Mr.  Falloon:  Just  a  minute.  I  do  not  recall  the 

1713  statement  that  we  agreed  that  these  should  be  part 
of  the  deposition,  because  we  contend  we  did  not. 


671 


Mr.  Berger:  I  won’t  quarrel  with  counsel.  I  could  read 
from  the  deposition  itself.  That  is  a  collateral  issue,  but 
all  I  ask,  Your  Honor,  is  for  permission  at  this  time  to  have 
the  witness  identify  the  summaries  and  explain  them  to  the 
Court. 

I  think  it  is  important  that  sums  as  large  as  $85,000, 
and  one  of  them  was - 

The  Witness  (interposing) :  $59,000. 

The  Court :  I  wull  ask  you  not  to  interrupt  the  proceed¬ 
ings  again.  I  have  spoken  to  you  about  that. 

Mr.  Berger:  The  exigencies  of  just  getting  the  books 
up  to  New  York  prevented  us  from  putting  in  our  case  in 
chief.  If  you  would  prefer,  Your  Honor,  to  have  me  put 
that  in  in  rebuttal,  I  will  respect  your  wishes. 

The  Court :  I  think  that  would  be  better. 
*•#*••**#* 

1718  Re-cross-examination  by  counsel  for  the  de¬ 

fendant. 

By  Mr.  Wieferich : 

Q.  Mr.  Vort,  you  recall  on  the  redirect  examination  you 
were  examined  on  Plaintiff’s  Exhibit  No.  55,  being  a  bal¬ 
ance  sheet  of  January  31,  1939?  A.  Yes,  I  do. 

Q.  Do  you  recall  whether  or  not  that  balance  sheet  was 
made  up  at  or  about  January  31,  1939?  A.  No,  it  was 
made  later.  We  got  this  long  after  the  Government  wanted 
it ;  we  got  all  these  statements  out. 

It  wasn’t  made  on  February  18,  no.  January  31  wouldn’t 
be  finished  on  February  18,  but  we  brought  this  to  give  an 
idea  of  what  we,  as  management,  understood. 

Q.  Well,  now,  did  it  request  the  state  of  accounts  in 
Herman  Basch  &  Company  as  of  January  31,  1939,  to  your 
knowledge?  A.  The  state  of  accounts? 

Q.  Yes.  The  way  the  account  books  were  set  up  in  Her¬ 
man  Basch  &  Company  at  that  time. 

Mr.  Berger:  I  don’t  understand  that  question, 

1719  Your  Honor.  What  do  you  mean  by  “accounts?” 

Mr.Wieferich :  I  will  clarify  it. 


By  Mr.  Wieferich: 

Q.  Are  the  entries  on  here,  so  far  as  you  know,  an  accu¬ 
rate  recording  of  the  books  of  Herman  Basch  &  Company 
as  of  that  date?  A.  This  is  a  copy  of  a  certified  public 
accountant’s  reports.  I  didn’t  make  this  statement  up. 
This  is  the  certified  public  accountant’s  statement. 

Q.  Isn’t  it  true  that  this  statement  you  now  have  in  your 
hand  was  made  up  for  yourself,  in  order  to  give  the  Federal 
Reserve  Bank  when  inquiries  were  made  in  1942?  A.  No, 
it  is  not  true.  I  didn’t  make  these  up  personally.  This 
is  what  the  accountant  made  up  along  with  other  state¬ 
ments.  We  have  other  statements  the  same  way. 

Q.  Take  the  item  of  surplus.  This  balance  sheet  of 
January  31,  1939,  of  Herman  Basch  &  Company  showing 
surplus  of  $40,000  for  the  acquisition  of  a  boiler  house, 
wasn’t  it  in  fact  a  reserve  at  that  time?  A.  I  didn’t  hear 
the  last  part  of  the  question. 

Q.  I  say,  wasn’t  that  in  fact  a  reserve  at  that  time?  A. 
Yes.  I  stated  that.  It  was  a  reserve,  but  I  put  it  back  to 
working  capital  to  make  the  statement  appear  larger, 
because  eventually  that  came  back,  because  North  Bergen 
Realty  Company  acquired  other  funds  and  didn’t  need 
it. 

1720  Q.  That  isn’t  my  question.  Wasn’t  that  $40,000 
actually  in  reserve  and  not  transferred  to  surplus 
until  some  eleven  months  later  than  this  report?  A.  I 
would  have  to  see  the  record  to  find  that  out.  I  couldn’t 
tell  you  from  memory.  It  was  returned  to  surplus,  I  know 
that,  because  it  wasn’t  required.  When  it  was  done,  the 
books  will  show  that. 

Q.  First,  I  will  ask  for  your  recollection.  Do  you  recall 
that  at  the  end  of  1939  you  had  a  directors’  meeting  when 
you  transferred  that  $40,000  from  reserve  to  surplus? 
A.  I  recall,  I  tell  you,  that  it  was  put  back ;  I  don ’t  remem¬ 
ber  the  date,  but  I  also  added  it  back  to  this  statement 
because  eventually  it  was. 

Q.  Why  did  you  put  it  back  from  the  January  31  state¬ 
ment  when  in  fact  it  was  not  put  in  surplus  until  De¬ 
cember  of  that  year? 
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Mr.  Berger:  I  object,  Your  Honor.  I  don’t  believe  it 
was  put  back  in  the  January  31  statement.  The  statement 
shows  it  in  reserve. 

Neither  of  us  ought  to  confuse  the  Court;  we  are  trying 
to  get  the  facts  here,  I  hope,  Mr.  Wieferich. 

Mr.  Wieferich:  You  can  read  it  into  the  record. 

Mr.  Berger:  The  surplus  shows  appropriated  for  acqui¬ 
sition  of  boiler  house  $40,000. 

Mr.  Wieferich:  Surplus  appropriated  for  acquisi- 

1721  tion  of  boiler  house. 

Mr.  Berger:  I  believe  the  witness  testified  that 
the  working  capital,  as  shown  by  this  statement,  was 
$70,000.  But  he,  himself,  here  voluntarily  added  the 
$40,000  shown  in  surplus  account  and  twenty-eight  thou¬ 
sand  and  some  dollars  to  that,  and  arriving  then  at  $138,000 
of  working  capital,  which  on  this  balance  sheet  wasn’t 
treated  as  working  capital,  but  looking  back  in  the  light 
of  later  events  that  that  is  wThat  he  can  today  regard  as 
working  capital. 

Mr.  Wieferich :  I  have  no  objection  to  the  record  show¬ 
ing  counsel’s  statement  on  this,  but  I  want  to  find  out 
whether  this  was  the  balance  sheet  of  January  31,  1939,  or 
something  that  was  made  out  twro  years  later. 

The  Witness :  Oh,  this  was  the  balance  sheet.  The  books 
should  reflect  this  balance  sheet,  if  you  look  up  the  ledger. 

By  Mr.  Wieferich: 

Q.  Would  the  balance  sheet  of  January  31,  1939,  show 
the  $40,000?  A.  It  must. 

Q.  Well,  was  it  another  $40,000  that  was  transferred  at 
the  end  of  the  year?  A.  Well,  I  don’t  know  whether  you 
understand  or  not. 

The  balance  sheet  shows  a  surplus  of  $40,000  appro¬ 
priated  for  the  acquisition  of  boiler  house.  Nor- 

1722  mallv  that  reduces  the  working  capital. 

I,  in  turn,  took  those  figures,  as  stipulated  here, 
took  them  out  of  there  and  put  them  back  into  working 
capital  to  show  an  appearance  of  a  greater  working  capital, 
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instead  of  a  lesser  amount,  and  then  I  take  the  $28,000  and 
do  the  same  thing. 

Q.  To  refresh  your  recollection,  Mr.  Vort,  I  will  show 
you  the  minutes  of  Herman  Basch  &  Company  taken  at  a 
board  of  directors’  meeting  of  December  19,  1939,  and  ask 
you  to  examine  them  and  tell  me  if  at  that  meeting  you 
did  not  vote  to  return  the  $40,000  reserve  to  the  surplus 
account  on  that  date?  A.  Of  course  I  told  you  that  we 
did,  without  even  looking  at  the  record;  I  remember  we 
put  it  back. 

(After  examining:)  Yes,  transferred  to  surplus  account 
$40,000.  This  took  place  eleven  months  later,  and  I  don’t 
wait  eleven  months  later  to  tell  you  that ;  I  tell  you  that  be¬ 
cause  it  was  eventually  done,  I  added  it  back  even  in  Janu¬ 
ary,  and  by  adding  it  back  I  gave  effect  to  figures  which 
are  higher  instead  of  lesser. 

Mr.  Berger:  Your  Honor,  if  counsel  wishes  to  have  the 
working  capital  regarded  as  shown  by  that  statement  on 
January  31  as  $70,000  we  have  no  objection. 

By  Mr.  Wieferich: 

Q.  My  only  query  is  as  to  whether  you  still  testify 
1723  that  this  balance  sheet  was  made  up  in  January, 

1939,  or  shortly  thereafter?  A.  This  was  the  con¬ 
dition  of  the  business  on  January  31,  1939,  when  the  report 
was  finally  rendered  by  the  accountant. 

The  Court:  When  was  that  particular  paper  made  up? 

The  Witness:  It  doesn’t  say.  Uusually  three  or  four 
weeks  later,  when  the  accountant  audits  the  books  of  the 
previous  month,  sir. 

By  Mr.  Wieferich : 

Q.  Do  you  have  any  explanation — what  puzzles  me  is 
how  could  that  item  appear  in  surplus  in  January,  when 
the  minutes  show  it  was  returned  to  surplus  the  following 
December?  A.  Now,  I  think  I  should  explain  that. 


675 


On  January  31,  1939,  there  was  a  reserve  taken  out  of 
surplus  for  the  specific  purpose  of  building  a  boiler  house, 
and  the  amount  allocated  for  that  was  $40,000. 

As  we  went  along  the  year  and  we  reached  December 
of  that  same  year,  eleven  months  later,  we  found  that  we 
didn’t  need  that  appropriation  taken  out  of  surplus,  be¬ 
cause  of  other  moneys  arranged  to  do  that  with,  so  we  put 
it  back  into  surplus  and  increased  the  surplus  and  took  it 
out  of  its  reserve  basis. 

Q.  Where  was  it  during  the  year?  Was  it  in  sur- 

1724  plus  or  was  it  in  reserve?  A.  Surplus  appropriated 
for  acquisition.  It  was  appropriated,  which  means 

it  was  earmarked  for  that  purpose  only.  Therefore  the 
surplus  had  to  eliminate  that  $40,000  from  its  own  account. 

Q.  Do  you  recall  whether  that  is  the  same  $40,000  that 
was  discussed  previously  in  connection  with  the  United 
States  bonds?  A.  It  has  no  connection  whatsoever.  As 
far  as  I  know,  it  has  no  connection. 

Q.  Do  you  recall  if  that  is  the  same  $40,000  that  was  dis¬ 
cussed  in  some  of  the  correspondence  shown  you,  which 
was  going  to  be  used  to  buy  North  Bergen  stock  and  written 
off  the  books?  A.  No.  I  never  knew  of  that  and  I  don’t 
tie  up  both  matters  together.  We  have  other  reserves 
besides  these  forty  thousand. 

Mr.  Wieferich:  I  will  ask  to  have  marked  for  Defend¬ 
ant’s  Exhibit  No.  55  for  Identification  a  balance  sheet  of 
January  31,  1939,  of  Herman  Basch  &  Company,  Inc.,  iden¬ 
tified  in  the  deposition  of  Mr.  Percus  in  this  proceeding 
as  DJ-P21. 

(Thereupon  balance  sheet  of  Herman  Basch  &  Company, 
of  January  31,  1939,  was  marked  by  the  Clerk  of  the  Court 
“Defendant’s  Exhibit  No.  55  for  identification.”) 

1725  By  Mr.  Wieferich: 

Q.  I  will  ask  the  witness  to  examine  Defendant’s  Ex¬ 
hibit  No.  55  for  identification  and  refresh  his  recollection 
as  to  whether  or  not  that  balance  sheet  was  made  up  strictly 
to  show  the  Federal  Reserve  Bank.  A.  To  show  to  whom? 
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Q.  The  Federal  Reserve  Bank.  A.  The  Federal  Reserve 
Bank?  Yes.  The  accountant  made  this  up — I  see  the  nota¬ 
tion  on  the  bottom — now  I  recall  it.  My  copy  didn’t  have 
that  on  it,  but  the  original  was  handed  to  me  for  this  affi¬ 
davit.  That  was  in  1942.  Each  one  had  to  submit  an  affi¬ 
davit,  and  it  is  identical,  I  believe,  with  the  exhibit  that  I 
just  looked  up. 

Q.  Does  that  refresh  your  recollection  that  the  balance 
sheet  which  you  were  examining  was  made  up  in  1942  and 
not  in  1939?  A.  Well,  it  must  have  been  made  up  from 
1939  in  order  to  give  them  copies.  How  else  could  he  get 
the  figures? 

The  accountant  must  have  copied  the  1939  report  so  that 
he  could  have  an  extra  copy  or  copies  to  give  to  the  Federal 
Reserve.  Now,  how  many  copies  they  required,  I  don’t 
know. 

Q.  Do  you  recall  if  you  compared  it  with  the  original 
report  yourself?  A.  Well,  I  wouldn’t  have  to  do  that. 
Mr.  Percus  did  all  that.  He  was  the  accountant. 

1726  He  made  up  the  statements.  I  didn’t  have  to  make 
up  statements. 

By  Mr.  Wieferich : 

Q.  Mr.  Vort,  I  again  hand  you  Defendant’s  Exhibit  55 
for  Identification,  being  a  balance  sheet  of  January  31, 
1939,  and  ask  you  to  examine  that  sheet  and  refresh  your 
recollection,  if  you  can,  as  to  whether  or  not  that  was  made 
out  because  of  an  inquiry  by  the  United  States  as  to  your 
stock  ownership  in  Herman  Basch  &  Company?  A.  There 
is  a  footnote  there  by  the  accountant  that  states  that  the 
original  was  handed  Paul  W.  Vort  for  his  affidavit  for 
Federal  Reserve  purposes  when  they  requested  it. 

Q.  Do  you  recall  yourself  the  Federal  Reserve  Bank 
requesting  an  affidavit  from  you?  A.  An  affidavit,  yes. 

Q.  And  was  that  in  connection  with  your  stock 

1727  ownership  of  Herman  Basch  &  Company?  A.  Yes. 

Q.  Before  we  get  off  that  $40,000  item  i  would  like 
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you  to  examine  the  journal  of  Herman  Basch  &  Company 
for  the  year  1939,  page  91,  being  the  surplus  account,  and 
refresh  your  recollection  and  tell  me  if  the  surplus  account 
reflected  that  $40,000  we  have  been  discussing  and  the  ex¬ 
hibit  you  have  in  hand  at  any  time  during  the  year  until 
the  end  of  the  year.  A.  I  see  a  total  reserve  at  the  end 
of  December,  1939,  taking  away  from  surplus  of  $50,000, 
journal  page  65,  and  that  may  enlighten  you  on  it,  because 
it  is  taken  off  the  surplus  in  1939. 

Q.  Will  you  simply  read  into  the  record  the  entries  in 
the  surplus  account  for  1939,  as  shown  in  the  company 
books?  A.  I  think  I  ought  to  look  at  the  1938  to  refresh 
my  memory  first,  to  see  if  it  was  there  in  1938. 

Q.  Suppose  you  start  out  with  reading  what  is  in  there. 
A.  We  find  in  1939  there  is  a  balance  to  the  surplus  account 
of  $40,141.99  credited  to  the  surplus  account. 

Q.  What  date  is  that?  A.  That  is  January  1st,  which 
was  carried  over  from  the  previous  year. 

Then  I  see  an  entry — I  don’t  know  whose  writing  that 
is — miscellaneous  reserve  transfer  on  December  31,  $100,000 
was  put  back  all  together.  That  would  be  found  on 
1728  journal  65  to  explain  what  they  were  to  put  back 
into  the  surplus  account. 

Q.  Were  there  any  entries  between  January  1,  1939  and 
December  31,  1939 — credits  to  the  surplus  account?  A. 
Well,  there  seldom  is. 

Q.  I  say  does  the  record  show  any?  A.  Between  Jan¬ 
uary  1st  and  December  31st? 

Q.  Yes.  A.  Credited  to  the  surplus  account? 

Q.  Right.  A.  No.  There  very  seldom  is.  I  mean  the 
surplus  account  is  an  account  which  changes  either  at  the 
end  of  the  year  or  beginning  of  the  year  when  profits  are 
added  or  deductions  are  made. 

Q.  Does  that  refresh  your  recollection  that  the  $40,000 
for  the  boiler  house  was  not  in  the  surplus  account  at  the 
time  of  the  financial  report  which  has  been  marked  De¬ 
fendant’s  Exhibit  55  for  identification?  A.  It  is  pretty 
hard  to  go  back  and  see  it,  but  I  do  know  that  according 
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to  the  statement  here  the  surplus  was  forty  thousand 
dollars  on  January  31st  and  it  was  $40,000  in  1939  carried 
forward,  and  then  the  reserves  were  transferred  back  in 
December  of  $100,000. 

If  we  look  at  the  journal  that  will  explain  the  accumula¬ 
tion  of  the  $100,000  that  was  set  back  on  the  books. 

1729  That  is  what  I  would  like  to  see,  journal  65  in  1939. 

Mr.  Wieferich:  I  have  no  objection. 

Mr.  Berger:  I  don’t  understand  the  interrogation,  and 
I  am  at  a  loss,  of  course,  trying  to  inquire  whether  $40,000, 
which  the  statement  shows  was  appropriated  from  surplus 
for  the  boiler  house,  was  in  fact  not  appropriated  but  re¬ 
mained  in  surplus? 

Mr.  Wieferich:  No. 

Mr.  Berger:  What  is  it?  I  just  don’t  understand  what 
these  questions  are.  They  completely  confuse  me. 

Mr.  Wieferich:  I  want  to  show  that  the  balance  sheet, 
which  was  sent  to  the  Federal  Reserve  Bank  in  connection 
with  Mr.  Vort’s  affidavit,  was  not  in  fact  an  accurate  re¬ 
flection  of  the  company’s  books  at  the  date  it  is  purported 
to  have  been  taken  from  those  books,  January  31,  1939. 

The  Witness:  Well,  as  I  said  before,  I  think  I  could 
clarify  it  much  easier  if  I  looked  at  the  1938  when  the 
reserve  may  have  been  set  up,  and  then  follow  it  from  that 
course  to  the  time  vou  want  me  to. 

In  other  words  if  I  could  see  the  general  ledger  of  1938 
and  see  w’here  the  reserve  was  credited,  and  then  trace  it 
from  that  point  back  to  the  date  you  want  me  to.  I  couldn’t 
do  it  otherwise  excepting  that  there  is  in  effect  a  credit 
to  the  surplus  account  $100,000,  December  1939,  which  more 
or  less  coincides  with  the  minutes  you  showed  me. 

1730  By  Mr.  Wieferich: 

Q.  Examining  further  on  this  Defendant’s  Ex¬ 
hibit  No.  55  for  identification,  can  you  tell  me  if  that  bal¬ 
ance  sheet  reflects  the  loan  of  Thorer  &  Company  to  Her¬ 
man  Basch  &  Company  of  $54,000,  which  was  outstanding 
on  that  date?  A.  Well,  it  is  a  total  of  $133,045  shown  as 
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sundry  loans  payable.  That  may  include  the  amount  to 
Thorer  &  Company  which  we  owed  them  for  the  1938  divi¬ 
dend  paid  to  them  in  1939.  That  is  very  simple,  I  think; 
you  could  find  that  out. 

Q.  Do  you  recall  that  it  did  include  that  loan  and  also 
your  accounts  payable  to  the  company  executives?  A.  It 
sounds  very  likely  that  it  is,  because  it  is  a  big  item  which 
must  have  included  those  items.  There  was  $133,045  in 
sundry  loans  payable.  That  is  an  accumulation. 

The  Court:  You  have  stated  that  already. 

By  Mr.  Wieferich : 

Q.  Isn’t  it  a  fact  it  was  entitled  “Sundry  Loans  Pay¬ 
able”  so  that  you  would  have  no  loans  payable  to  Thorer 
&  Company  appearing  on  your  books  at  this  time?  A. 
Whether  it  is  or  not,  that  is  the  way  the  accountant  made 
it  up. 

Q.  Do  you  recall  whether  you  had  a  practice  at  this  time 
of  deleting  the  name  of  Thorer  &  Company  from 
1731  your  financial  reports?  A.  It  may  be  possible.  I 
don’t  recall  it,  but  it  seems  likely;  I  don’t  know - 

Mr.  Berger:  I  just  want  to  enter  an  objection  for  the 
record,  Your  Honor.  This  is  collateral  and  has  no  bearing 
on  the  case. 

The  Court:  I  will  overrule  the  objection. 

The  Witness:  On  account  of  not  showing - 

The  Court:  Now,  you  have  answered  the  question. 

By  Mr.  Wieferich: 

Q.  One  other  item  on  that  financial  report.  Does  that 
financial  report  fully  reflect  the  net  worth  of  your  wholly- 
owned  subsidiary  North  Bergen  Realty  Company?  A.  No. 
I  issued  another  statement  for  that  company,  which  was 
exhibited  there. 

Q.  Was  your  answer  no?  A.  The  answer  is  that  there 
is  a  separate  statement  for  the  North  Bergen  Realty  Com¬ 
pany,  as  always. 
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Q.  My  question  is,  does  this  report  reflect  the  total  assets 
of  the  net  worth  of  North  Bergen  Realty  Company?  A.  It 
only  reflects  the  investment  in  North  Bergen  Realty  Com¬ 
pany  at  the  original  cost  as  an  asset  carried,  $2,000. 

*•*•••*### 

1732  Redirect  examination  by  counsel  for  the  plain¬ 

tiffs. 

*•#•••#*#* 

Q.  From  the  fact  that  Defendant’s  Exhibit  No.  55  bears 
a  notation  that  the  original  was  handed  to  Vort  for  his 
affidavit,  have  you  any  reason  to  believe  that  you  did  not 
receive  a  monthly  statement  January  31,  1939,  as  per  Plain¬ 
tiffs’  Exhibit  55?  A.  You  recall  you  have  every  single 
statement - 

The  Court:  Answer  the  question. 

1733  The  Witness:  The  answer  is  yes,  I  received  them 
each  month. 

By  Mr.  Berger: 

Q.  Do  you  believe  this  to  be  a  copy  of  a  statement  you 
received  for  January  31,  1939?  A.  Yes,  sir. 

Q.  Do  you  believe  that  the  statement  that  was  handed 
to  the  Federal  Reserve  is  a  copy  of  that  statement?  A. 
Yes,  I  do,  sir. 

•  •#*•••••• 

1735  Q.  Mr.  Vort,  was  Plaintiffs’  Exhibit  55  handed  to 
you  sometime  in  February,  1939,  or  was  it  first 

1736  handed  to  vou  for  submission  to  the  Federal  Reserve 
Bank  in  1942?  A.  No,  I  got  the  statement  in  1939 

when  it  was  issued. 

Ernest  Nauen,  plaintiff,  called  as  a  witness  for  and  on 
behalf  of  the  plaintiffs  herein,  and  being  then  and  there 
duly  sworn  by  the  Clerk  of  the  Court,  assumed  the  witness 
stand  and  testified  as  follows: 
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Direct  examination  by  counsel  for  the  plaintiffs. 

By  Mr.  Berger: 

Q.  State  your  name,  please?  A.  My  name  is  Ernest 
Nauen. 

Q.  Your  residence?  A.  Englewood,  New  Jersey. 

Q.  Your  age?  A.  My  age  is  56  years. 

Q.  Where  were  you  born?  A.  I  was  born  in  Germany. 
Q.  Were  you  educated  in  Germany?  A.  Yes,  I 
was. 

1737  Q.  What  is  your  profession?  A.  My  profession 
is  chemist  and  executive. 

Q.  Do  you  have  any  degrees  in  chemistry?  A.  Yes.  I 
hold  a  degree  of  Doctor  of  Philosophy  with  major  object 
chemistry? 

Q.  What  university?  A.  The  University  of  Munster, 
Germany. 

Q.  When  did  you  come  to  the  United  States?  A.  I  first 
came  to  the  United  States  in  1923. 

Q.  Did  you  become  a  permanent  resident  at  that  time? 
A.  No,  I  did  not. 

Q.  When  did  you  come  here  to  become  a  permanent  resi¬ 
dent?  A.  In  1927. 

Q.  Are  you  a  citizen  of  the  United  States?  A.  Yes.  I 
am  a  naturalized  citizen. 

Mr.  Berger:  May  I  exhibit  to  the  Court  a  certificate  of 
citizenship  and  ask  leave  that  the  record  show  that  the 
certificate  was  exhibited  to  the  Court  (handing  to  the 
Court). 

The  Court:  You  were  admitted  on  February  15,  1933. 
Have  you  gentlemen  seen  that? 

Mr.  Wieferich:  That’s  all  right. 

*•*#*•***# 

1738  Q.  Where  are  you  employed?  A.  I  am  employed 
with  Herman  Basch  &  Company  of  New  Jersey. 

Q.  What  office  do  you  hold?  A.  I  hold  the  office  of  vice 
president,  secretary,  and  I  am  in  charge  of  factory  opera¬ 
tions. 
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Q.  How  long  have  you  been  with  the  company?  A.  For 
the  last  18  years. 

Q.  Who  first  employed  you?  A.  Herman  Basch  &  Com¬ 
pany  of  New  York  employed  me  first. 

1739  Q.  When?  A.  In  January,  1933. 

Q.  Who  recommended  you  to  the  Basch  Company  of 
New  York?  A.  Otto  Nauen. 

Q.  Who  is  he?  A.  He  is  my  brother. 

Q.  What  relation  did  he  have  to  Basch  Company?  A.  I 
am  not  informed  that  he  had  a  relation  to  Basch  Company. 

Q.  Do  you  know  if  he  had  any  relation  to  the  owners  of 
the  shares  of  the  new  Basch  Company  formed  in  1932? 
A.  Yes.  That  I  know. 

Q.  What  was  his  relation?  A.  His  relation  was  legal 
counsel. 

Q.  What  was  the  nature  of  your  first  employment  by  the 
Basch  Company  of  New  York?  A.  I  was  employed  in  a 
temporary  nature.  I  was  to  move  the  plant  of  Herman 
Basch  &  Company  at  that  time  in  Brooklyn  over  to  a  new 
location  in  North  Bergen,  New  Jersey. 

Q.  Did  you  meet  Fred  Basch  when  you  were  on  this  job  ? 
A.  Yes,  I  did. 

Q.  What  were  your  relations  with  him  ?  A.  My  relations 
with  Fred  Basch  were  most  cordial,  cooperative,  and  we 
became  close  friends. 

Q.  Can  you  tell  me  what  led  to  your  permanent  employ¬ 
ment  with  the  company?  You  say  you  took  a  tern- 

1740  porarv  job.  A.  That  is  correct.  My  permanent 
employment  with  Herman  Basch  &  Company  was 

due  to  the  intervention  of  Fred  Basch. 

Q.  Did  you  come,  in  the  process  of  time,  to  assist  him 
in  his  factory  operations  of  the  secret  process?  A.  Yes, 
I  did. 

Q.  Was  Otto  Nauen,  your  brother,  of  any  help  to  you  in 
your  career  with  the  Basch  Company?  A.  Outside  of  intro¬ 
ducing  me  initially  to  the  Basch  Company  gentlemen  he 
was  of  no  further  help. 
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He  made  it  plain  to  me  in  the  beginning  that  this  intro¬ 
duction  would  be  the  only  help  he  would  ever  render  to  me 
in  this  respect. 

Q.  In  subsequent  years  did  he  ever  write  to  you  about 
the  affairs  of  the  Thorer  partners?  A.  No,  he  did  not. 

Q.  Did  you  meet  Paul  Hollender  here?  A.  Yes,  I  did. 
Q.  Were  you  a  confidant  of  Paul  Hollender?  A.  No,  I 
was  not. 

Q.  Of  Schoenburg?  A.  No,  I  was  not. 

Q.  Of  Sack?  A.  No. 

Q.  Were  you  consulted  by  Schoenburg  and  Sack 

1741  about  factory  matters?  A.  Yes,  in  that  respect. 

Q.  Was  that  on  occasion  normally  of  their  visits 
to  the  United  States?  A.  That  is  right,  yes. 

Q.  Apart  from  some  such  consultations  did  Schoenburg 
and  Sack  consult  you  about  their  stock  interests,  for  ex¬ 
ample?  A.  No,  they  did  not. 

Q.  Did  the  Hollender  group  ever  seek  your  advice  about 
the  disposition  of  their  interests  in  Thorer  &  Hollender? 
A.  No,  they  did  not. 

Q.  Did  they  ever  consult  you  about  the  sale  of  their 
Althor  shares  to  anybody?  A.  No,  they  did  not. 

Q.  Have  you  ever  owned  shares  of  Thorer  &  Hollender? 
A.  No. 

Q.  Did  you  ever  work  for  Thorer  &  Hollender?  A.  No, 
I  did  not. 

Q.  Did  you  ever  receive  compensation  of  any  sort  from 
Thorer  &  Hollender?  A.  No. 

Q.  Do  you  recall  whether  or  not  Hollender  was  in  the 
United  States  in  September,  1938?  A.  I  do  recollect. 

Q.  Was  he  here  after  he  was  in  the  United  States 

1742  sometime  in  1938?  A.  I  do  recollect  that. 

Q.  Did  you  have  the  opportunity  of  meeting  him 
when  he  was  here?  A.  Yes.  I  did  meet  him;  I  believe  I 
remember. 
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Q.  Did  he  discuss  the  sale  of  Althor  shares  to  anybody 
whatsoever  at  that  time  with  you?  A.  No.  He  did  not 
discuss  it. 

*•#*••*#** 

Q.  Did  Herbert  Schoenburg  or  Rudolph  Sack,  or  both, 
consult  you  about  any  contemplated  sale  of  the  Althor 
shares  to  anybody?  A.  No,  they  did  not  consult  me. 

Q.  Did  Otto  Nauen  write  you  about  any  plans  for  the 
Hollender  interest  to  buy  the  Althor  shares?  A.  No. 

Q.  When  did  you  first  discuss  with  anybody  a 

1743  purchase  of  the  Althor  shares?  A.  In  Trenton  at 
the  time  of  the  conference. 

Q.  With  whom  did  you  discuss  that?  A.  With  Paul  Vort 
and  Fred  Basch. 

Q.  And  what  was  the  nature  of  that  discussion?  A.  Paul 
Vort  and  Fred  Basch  approached  me  and  asked  me  whether 
I  would  take  some  shares  of  Althor  at  that  time. 

Q.  I  show  you  Plaintiffs’  Exhibit  No.  DJ-W208,  being 
a  day  note  of  Stevenson,  which  recites  that  you  were  pres¬ 
ent  at  certain  conferences,  and  I  ask  you,  do  you  recall 
whether  you  were  or  were  not  present  at  those  conferences? 
A.  Yes,  I  was  present  at  those  conferences. 

Q.  Do  you  recollect  what  was  the  subject  of  discussion 
at  those  conferences  for  three  days?  A.  The  topic  of  dis¬ 
cussion  was  the  situation  confronting  Herman  Basch  & 
Company. 

Q.  What  situation  was  presented  by  the  Boycott  Com¬ 
mittee  so  far  as  the  Basch  Company  was  concerned?  What 
was  the  problem?  A.  The  problem  that  the  Basch  Com¬ 
pany  was  confronted  with  at  that  time  was  whether  the 
company  was  able  to  continue  if  the  boycott  was  actually 
carried  out,  if  the  boycott  would  have  been  in  effect  against 
the  company,  the  company  would  have  been  ruined  and 
completely  out  of  business. 

Q.  Do  you  recollect  whether  or  not  a  certificate  for  500 
shares  was  issued  to  the  Basch  Holding  Company, 

1744  a  certificate  of  Althor  stock,  at  those  conferences? 
A.  Yes,  I  do  recollect  that. 
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Q.  Do  you  recall  whether  an  option  which  was  dated  as 
of  November  17,  1936,  running  from  Basch  &  Company  to 
Thorer  &  Company  was  discussed  at  that  conference?  A.  I 
have  a  dim  recollection  of  this  subject,  yes. 

Q.  Did  you  at  that  conference  take  the  opportunity  to 
read  either  the  option  or  the  certificate  of  shares?  A.  As 
far  as  I  can  recollect  I  have  seen  the  certificate  but  I  did 
not  read  the  option.  There  was  talk  about  that  option. 

The  Court:  Just  a  minute.  What  particular  option  are 
you  referring  to  now? 

Mr.  Berger:  That,  Your  Honor,  is  the  only  “phony” 
option  which  was  prepared  in  January  1939,  to  show  the 
Boycott  Committee,  along  with  the  phony  certificate  of  500 
shares  to  the  Basch  Holding  Company. 

The  Court:  Very  well.  I  just  wanted  to  be  sure  which 
one  you  were  referring  to. 

By  Mr.  Berger: 

Q.  There  are  four  or  five  options  in  this  case.  Did  you 
understand,  if  you  can  recollect,  what  the  purpose  of  the 
certificate  and  the  options  were,  in  a  general  way?  A.  I 
understood  at  that  time  the  object  of  drawing  up  such 
an  option  was  to  represent  to  the  Boycott  Committee 
1745  that  Herman  Basch  &  Company  was  not  German 
owned. 

Q.  I  show  you  Plaintiffs  ’  Exhibit  No.  DJ-W175,  a  letter 
from  George  Ward  to  Paul  Hollender  dated  January  23, 
1939,  and  direct  your  attention  to  a  cable  from  Mr.  Mahler 
to  Hollender  on  January  19th,  wherein  this  statement  is 
made: 

“New  division  of  shares  should  be  as  follows” - 

Mr.  Falloon:  Just  a  minute;  if  he  is  refreshing  his 
recollection - 

Mr.  Berger :  I  am  not  refreshing  his  recollection.  I  can’t 
put  a  question  until  I  read  it. 

Mr.  Falloon :  He  is  reading  part  of  an  exhibit. 

The  Court:  I  will  overrule  the  objection. 
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By  Mr.  Berger: 

Q.  Did  Mr.  Mahler  communicate  to  you  the  contents  of  a 
cable  that  he  sent  on  January  19,  1939,  respecting  a  sug¬ 
gested  sale  and  division  of  the  shares  of  Althor?  Did  he 
communicate  this  cablegram  to  Hollender  to  you?  A.  No, 
he  did  not. 

*•**••#*•• 

Q.  Were  you  told  about  it?  A.  No,  I  didn’t  know  any¬ 
thing  about  that  cable. 

Q.  When  did  you  first  learn  that  the  Thorer  part- 

1746  ners  were  considering  a  sale  of  Althor  to  American 
purchasers  ?  A.  I  learned  of  such  a  move  on  the  way 

to  Trenton  in  fact,  from  New  York  to  Trenton. 

Q.  From  whom?  A.  From  Paul  Vort. 

Q.  Am  I  right  in  remembering  that  you  testified  that  it 
was  at  Trenton  itself  that  Paul  Yort  and  Fred  Basch  first 
asked  you  whether  you  would  take  any  shares  ?  A.  That  is 
correct. 

Q.  Did  you  buy  any  shares  of  Althor?  A.  Yes,  I  did. 

Q.  Who  asked  you  to  buy  shares?  A.  Paul  Yort  and 
Fred  Basch  asked  me  to  buy  shares. 

Q.  And  this  was  where?  A.  This  was  at  the  Trenton 
conference,  but  it  was  not  in  the  general  conference.  It 
was  in  a  special  or  in  a  side  conversation  I  had  with  Paul 
Yort  and  Fred  Basch. 

*•##•••*•• 

1747  Q.  Do  you  recall  whether  the  shares  you  obtained 
were  fresh  shares  allocated  to  you  by  Schoenburg,  or 

shares  which  Fred  Basch  and  Paul  Yort  gave  you  from  the 
shares  that  had  been  allocated  to  them?  A.  As  far  as  I 
understand  these  shares  were  originally  allocated  to  Fred 
Basch  and  Paul  Yort,  and  they  offered  me  part  of  their 
shares. 

Q.  How  many  shares  did  you  buy?  A.  I  bought  49 
shares. 
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Q.  As  I  recall  some  of  the  shares  were  subject  to  a  re¬ 
purchase  option  held  by  the  Germans,  is  that  right?  A. 
That  is  correct. 

Q.  How  many  of  your  shares  were  subject  to  the  re¬ 
purchase  option?  A.  Twenty-four  shares. 

Q.  State  whether  or  not  the  other  25  shares  were  sub¬ 
ject  to  any  repurchase  option?  A.  They  were  not  subject 
to  any  option.  They  were  free  and  clear. 

Q.  Do  you  recall  whether  the  discussions  at  Trenton 
generally  did  keep  in  one  large  group  or  did  they  break  up 
frequently  into  small  discussion  groups  of  parties 

1748  interested  in  a  particular  question?  A.  Yes,  I  do 
recall  the  set-up.  More  frequently  the  discussions 

were  held  in  small  separate  groups,  and  only  occasionally 
these  groups  would  meet  and  exchange  their  views  in  a 
general  meeting. 

Q.  Do  you  recall  whether  or  not  there  was  an  argument 
about  the  number  of  directors  allotted  to  the  management 
group?  A.  Yes.  I  do  recall  there  was  a  heated  argument 
about  it. 

Q.  With  whom  was  that  argument,  in  large  part?  A.  As 
far  as  I  do  recollect  the  spokesmen  for  one  group  were 
Schoenburg  and  Mr.  Ward,  and  the  spokesman  for  the 
other  group  principally  was  Paul  Vort. 

Q.  You  mean  by  the  other  group  the  management  group? 
A.  The  management  group. 

*•*#••***# 

1749  (Thereupon  the  check  previously  marked  for  iden¬ 
tification  was  received  in  evidence  as  Plaintiffs  ’  Ex¬ 
hibit  No.  57.) 

By  Mr.  Berger: 

Q.  Were  the  moneys  represented  by  this  check  your 
moneys  or  those  of  the  German  vendors?  A.  These  moneys 
were  my  moneys. 

Q.  Can  you  explain  where  you  got  these  moneys?  A. 
These  moneys  represent  my  earnings  which  were  coming 
to  me  from  Herman  Basch  &  Company. 
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Q.  Did  you  receive  bonuses  over  the  years  from  Basch 
&  Company?  A.  Yes,  I  did  receive  bonuses. 

Q.  Did  you  ever  leave  any  moneys  due  and  owing  to  you 
by  the  company  on  deposit  with  the  company?  A.  Yes,  I 
used  to  do  that. 

Q.  When  did  you  begin  to  do  so  ?  A.  As  far  as  I  remem¬ 
ber  beginning  with  the  year  1936. 

1750  Q.  And  how  long  did  you  continue  to  do  so?  A.  I 
continued  to  leave  this  money  with  the  company  at 

interest  until  ?42  or  ’43,  I  believe. 

Q.  Do  you  recall  if  there  was  any  reason  why  the  prac¬ 
tice  was  discontinued  at  that  time?  A.  I  do  recall  that 
at  that  time  it  was  mentioned  that  the  company  should  not 
pay  interest  on  moneys  on  deposit ;  that  this  was  an  undue 
strain  on  the  company  and  we  could  take  our  money  out. 

Q.  Did  you  have  any  money  on  deposit  with  the  com¬ 
pany  on  December  31,  193S?  This  was  prior  to  the  Tren¬ 
ton  conference.  A.  Yes,  I  did  have  money  on  deposit. 

Q.  Do  you  have  a  recollection  about  how  much  you  had 
on  deposit.  A.  I  had  on  deposit,  as  far  as  I  can  remem¬ 
ber,  about  $9,200. 

*••#••••*• 

1751  Q.  Did  you  receive  a  special  bonus,  as  distin¬ 
guished  from  a  percentage  bonus,  in  1936,  do  you  recall 
that?  A.  Yes,  I  do  recall  that. 

Q.  Did  you  receive  it?  A.  In  1936  I  did  receive  such 
a  bonus. 

Q.  You  did?  A.  Yes. 

Q.  Do  you  know  the  amount?  Can  you  remember  it? 
A.  I  remember  $1,500. 

Q.  What  special  bonus,  if  any,  did  you  receive  in  1937? 
A.  As  far  as  I  can  recall  it  was  $4,000. 

Q.  And  did  you  receive  a  special  bonus  in  1938?  A.  In 
1938  I  received  a  $6,000  bonus  as  far  as  I  recall. 

Q.  And  that  was  a  special  bonus?  A.  That  was  a  spe¬ 
cial  bonus,  yes. 
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1752  Q.  I  believe  you  testified  that  for  your  49  shares 
you  paid  $9,800;  I  showed  you  a  check  for  that 

amount,  is  that  right?  A.  That  is  right. 

Q.  What  moneys  did  you  employ  for  that  purpose?  A.  I 
employed  my  own  money. 

Q.  Are  you  referring  to  the  moneys  you  had  on  deposit 
in  your  own  account  with  the  company?  A.  That  is  cor¬ 
rect,  yes. 

Q.  But  you  said  that  was  close  to  $9,200?  A.  That  is 
right. 

Q.  Where  did  you  get  the  other  money?  A.  The  balance 
I  borrowed  from  the  company  at  that  time. 

1753  Q.  Did  you  ever  repay  that  money  to  the  com¬ 
pany?  A.  Yes,  I  did  repay  that  money. 

Q.  Do  you  remember  when  you  repaid  it  ?  About  when  ? 
A.  In  July,  1939,  I  repaid  it. 

Q.  Is  that  your  signature  (indicating)?  A.  Yes,  that 
is  my  signature. 

Q.  Was  this  the  check  that  you  employed  to  repay  the 
moneys  that  were  advanced  by  the  Basch  Company  to  you 
when  you  bought  the  shares  at  Trenton?  A.  Yes,  it  was. 

Q.  And  were  there  any  other  moneys  advanced  to  you 
by  anyone  other  than  these?  A.  No  other  moneys. 

Mr.  Berger:  I  ask  that  a  check  drawn  to  the  order  of 
Herman  Basch  &  Company  by  Ernest  Nauen,  dated  July 
18,  1939,  in  the  amount  of  $623.92  bearing  the  endorse¬ 
ment  of  Herman  Basch  &  Company  be  marked  Plaintiffs’ 
Exhibit  No.  58  for  Identification. 
«••*•••*•• 

1754  Q.  You  said  you  bought  optioned  shares  and  un¬ 
optioned  shares.  Did  you  pay  for  those  shares  with  some 
of  the  moneys  in  the  check  for  $9,800?  Did  it  cover  them 
both?  A.  Yes;  I  paid  for  these  shares  with  the  same 
money. 

Q.  Were  the  free  25  shares  given  you  ever  vested  by  the 
defendant?  A.  No,  they  were  not  vested. 

Q.  Were  the  24  optioned  shares  vested?  A.  Yes,  they 
were  vested. 
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Q.  State  whether  or  not  the  Basch  Company  employed 
a  secret  formula?  A.  Yes.  They  did  employ  a  secret 
formula. 

1755  Q.  Who  knew  the  formula  in  February,  1939?  A. 
The  formula  was  known  to  Fred  Basch. 

Q.  Have  you  learned  the  formula  since?  A.  Yes,  since 
1939  in  February  I  learned  the  formula  fully. 

Q.  State  whether  or  not  know-how  is  an  important  ele¬ 
ment  in  handling  that  formula?  A.  Know-how  is  most 
important  in  getting  best  results  out  of  this  formula. 

Q.  Why?  A.  The  know-howT  is  the  actual  knowledge 
applied  to  the  formula.  It  is  the  heart  and  soul  of  the 
product. 

The  formula  is  a  recipe  written  on  a  piece  of  paper. 
Without  thorough  knowledge  of  the  application  of  such  for¬ 
mula  your  secret  formula,  so-called  secret  formula,  is 
empty. 

Q.  Are  there  any  special  risks  involved  in  dyeing  Per¬ 
sian  lamb  furs?  A.  I  should  say,  yes. 

Q.  What  are  they?  What  is  the  nature  of  those  risks? 
A.  The  nature  of  the  risks  is  principally  the  dangei  of 
spoiling  skins  in  process.  This  can  be  brought  about  by 
improper  timing  and  not  fully  observing  conditions  which 
vary  according  to  climate  and  seasons. 

Q.  Has  your  company  encountered  pretty  substantial 
damage  claims  from  time  to  time?  A.  Yes.  There 

1756  were  damage  claims  and  there  are  damage  claims. 
•  •*#•••#«* 

1758  Q.  Have  you,  pursuant  to  my  request,  looked 
through  the  exhibits  which  were  attached  to  the 
various  depositions  taken  by  the  defendant  in  this  case? 
A.  Yes.  I  did  look  through  these  exhibits;  I  covered  prac¬ 
tically  all,  I  believe. 

Q.  Except  for  letters  written  to  you  directly,  which  are 
in  the  depositions,  did  you  receive  copies  of  the  exhibits 
which  were  written  by  or  addressed  to  Hollender,  Schoen- 
burg,  Otto  Nauen,  Ward,  Koch,  Mahler,  Stevenson  and 
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Percus?  Did  you  receive  copies?  A.  I  never  received  any 
copies. 

Q.  Were  you  told  at  Trenton  whether  or  not  there  was 
to  be  a  limitation  of  15  percent  on  the  dividends  that  were 
payable  on  the  stock?  A.  I  was  not  told  anything  about 
this. 

Q.  Were  you  advised  thereafter,  in  the  course  of  any 
directors’  meetings,  or  elsewhere,  that  there  was  a  15- 
percent  limitation  on  dividends?  A.  No,  I  was  not  advised. 
Q.  Did  you  hear  any  discussions  at  times  when  the  decla¬ 
ration  of  dividends  was  under  consideration,  that 

1759  there  was  a  limitation  of  15  percent?  A.  No.  No, 
I  never  heard  of  this. 

*•**•**### 

1760  Q.  Was  the  escrow  originated  at  Trenton  by  these 
buyers  or  by  the  sellers?  A.  By  the  sellers. 

Q.  Did  you  and  your  associates  in  the  management  want 
to  put  your  shares  in  escrow? 

Mr.  Falloon:  I  object  to  that,  except  he  can  speak  for 
himself  and  not  for  the  others. 

The  Court:  I  will  overrule  the  objection.  Answer  the 
question. 

The  Witness:  We  were  opposed  to  the  escrow. 

*•**•**##* 

1761  Q.  Did  you  make  your  opposition  known  to  the 
sellers?  A.  I  personally  did  not  talk  to  the  sellers 

and  made  my  opposition  known. 

Q.  Do  you  know  whether  or  not  your  spokesman,  Mr. 
Vort,  expressed  any  views  to  the  sellers  on  your  behalf? 
A.  That  I  remember. 

Q.  And  what  was  it?  A.  He  said  he  didn’t  want  them 
in  escrow. 

Q.  Why  did  you  take  an  escrow?  Why  did  you  consent 
to  the  escrow?  A.  It  was  imposed  on  me.  It  was  a  con¬ 
dition  of  the  sale.  I  couldn’t  help  it. 

Q.  Did  you  execute  cross-options?  A.  Yes,  I  did  execute 
cross-options. 
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Q.  At  Trenton?  A.  At  Trenton. 

Q.  Were  cross-options  your  idea  of  a  condition  of  the 
sale?  A.  That  was  the  condition  of  the  sale,  positively. 

Q.  Were  there  any  agreements,  oral  or  written,  regard¬ 
ing  the  shares  other  than  the  repurchase  option,  the 

1762  cross-option  and  the  escrow  agreement?  A.  There 
were  no  other  agreements,  as  far  as  I  was  concerned. 

Q.  I  have  here  an  agreement  dated  December  13,  1940, 
Plaintiffs’  Exhibit  Xo.  14,  which  states  that  it  cancelled 
the  repurchase  option  agreement  that  ran  to  Thorer  &  Com¬ 
pany,  and  bears  your  signature  thereon. 

Have  you  ever  seen  that  agreement  before  (handing  to 
witness)  ?  A.  Yes,  I  have  seen  this  agreement. 

Q.  Was  the  repurchase  option  cancelled,  as  is  there  re¬ 
cited,  actually  cancelled?  A.  Yes.  It  was  cancelled  as  it 
is  stated  in  this  agreement. 

Q.  Do  you  recall  what  consideration  was  paid,  the  total 
cancellation  price?  A.  Oh,  yes,  I  do  recall. 

Q.  How  much  was  it?  A.  It  was  $63,0(}0. 

Q.  Did  you  pay  a  part  of  that  price?  A.  Yes.  I  did 
pay  part  of  the  price. 

Mr.  Berger:  I  ask  to  have  marked  as  Plaintiffs’  Exhibit 
Xo.  59  for  Identification  a  check  drawn  to  the  order  of 
Mr.  Ernest  Xauen  by  Althor,  Incorporated,  and  endorsed 
by  Mr.  Xauen,  bearing  date  December  12,  1940,  in 

1763  the  amount  of  $6,272. 

(Thereupon  check  dated  December  12,  1940,  for 
$6,272,  payable  to  Ernest  Xauen  by  Althor,  Incorporated, 
was  marked  by  the  Clerk  of  the  Court  ‘‘Plaintiffs’  Exhibit 
Xo.  59  for  Identification.”) 

By  Mr.  Berger : 

Q.  I  hand  this  to  you  and  ask  you  if  that  is  your  signa¬ 
ture  on  the  endorsement  side  of  the  check?  A.  Yes,  that 
is  my  signature. 

Q.  Do  you  recollect  what  you  did  with  this  check?  A.  As 
far  as  I  can  recollect  I  turned  this  check  over  to  Althor, 
Incorporated. 
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Q.  For  what  purpose?  A.  For  the  purpose  of  paying 
my  share  in  the  cancellation  of  the  German  repurchase 
option. 

Q.  Do  you  recollect  how  much  per  share  this  amounted 
to  with  respect  to  your  24  optioned  shares?  A.  Yes,  I  do 
recollect  this.  The  amount  per  each  of  the  24  optioned 
shares  was  $261.75. 

##**••*#*# 

1765  Q.  I  believe  there  were  500  shares  outstanding 
at  this  time,  is  that  right?  A.  Yes. 

Q.  When  you  divide  $63,000  by  500  shares,  what  is  the 
allocation  per  share?  A.  The  allocation  is  $126  per  share. 

Q.  Will  you  tell  me,  when  you  divide — the  sum  you  paid 
was  how  much?  You  paid  $6,272?  A.  That  is  right. 

Q.  Would  you  divide  that  by  49  shares,  please,  and  tell 
me  how  much  that  comes  to? 
#•**••#### 

1766  The  Witness:  My  answer  is  $128  per  share. 

By  Mr.  Berger: 

Q.  Do  you  know  whether  or  not  the  other  shareholders 

paid  $128  a  share  or  $261  a  share  in  the  investment  group? 

A.  According  to  my  recollection  they  paid  $128  a  share. 

# 

*•**••#*** 

Q.  Why  should  you  consent  to  pay  $261  a  share  as  your 
portion  of  the  cancellation  price  under  those  circumstances, 
Mr.  Nauen?  A.  I  wanted  to  see  the  option  removed.  I  was 
willing  to  pay  that  price  for  it.  I  though  it  was  worth  it. 
Q.  Why?  A.  Because  the  option  was  a  cloud  on  the 
shares  and  I  thought  the  option  should  be  removed 

1767  by  all  means  in  order  to  have  the  shares  free  and 
clear. 

Q.  Did  you  ever  hear  of  an  understanding  among  holders 
of  the  51  percent  group,  the  investment  group,  to  hold  their 
shares  for  the  benefit  of  the  Germans,  after  the  cancella¬ 
tion  of  the  repurchase  option?  A.  No,  I  never  heard  of 
anything  like  that. 
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Q.  Was  there  any  such  understanding  among  members 
of  that  group  ever  communicated  to  you  by  members  of 
that  group?  A.  Xo,  there  was  not. 

Q.  Was  there  any  understanding  among  members  of  the 
49  percent  group  that  they  would  hold  the  shares  that  had 
been  released  from  the  repurchase  option  for  the  benefit 
of  the  Germans?  A.  Xo,  there  was  no  such  understanding, 
I  assure  you. 

Q.  State  whether  or  not  you  had  any  secret  or  unwritten 
agreements  to  sell  the  shares  to  the  Thorer  partners  after 
the  repurchase  option  was  cancelled?  A.  I  had  no  under¬ 
standing  or  agreement  of  any  kind. 

Q.  State  whether  or  not  you  held  the  optioned  shares 
for  the  benefit  of  the  Germans,  after  the  repurchase  option 
was  terminated?  A.  I  did  not. 

Q.  Did  you  or  did  you  not  regard  the  cancellation  as 
final  and  bona  fide?  A.  I  did  regard  the  cancellation  bona 
fide  and  final. 

1768  Q.  I  show  you  Plaintiffs’  Exhibit  Xo.  17,  a  letter 
addressed  by  Mr.  Ward  to  Mr.  Koch  on  April  IS, 

1941,  which  has  reference  to  you,  and  before  asking  you 
any  questions  I  ask  you  to  read  it. 

#•*#••#*## 

1769  Q.  Were  the  contents  of  this  letter  ever  communi¬ 
cated  to  you  by  anyone,  if  you  know — and  you  will 

have  to  read  it  in  order  to  tell  me  that. 

The  Court :  He  will  have  to  read  it. 

By  Mr.  Berger : 

Q.  Were  the  contents  of  that  letter  ever  communicated 
to  you?  A.  (After  examining.)  Xo,  they  were  not. 

Q.  That  letter  has  reference  to  certain  discussions  about 
seeking  reimbursement  from  Basch  &  Company  for  income 
taxes  on  the  dividend  that  was  paid  to  the  shareholders  in 
December,  1940.  Did  you  or  did  you  not  take  part  in  such 
a  discussion,  seeking  reimbursement  for  income  tax  you 
paid  on  the  dividend  of  1940?  A.  As  far  as  I  can  recall 
I  did  not  take  part  in  any  such  discussion. 
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Q.  Do  you  recall  whether  you  were  ever  advised  by  any 
shareholder  of  any  discussion?  A.  I  do  not  recall  that 
anybody  ever  advised  me  of  such  a  discussion. 

Q.  Did  Mr.  Percus  ever  advise  you  of  it?  A.  I  do  not 
recall  that. 

Q.  Were  you  ever  asked  to  compute  your  income  tax  on 
the  basis  suggested  in  that  letter,  Plaintiffs’  Exhibit 

1770  17?  A.  I  do  not  recall  that  either. 

Q.  Did  you  regard  the  dividend  that  you  received 
from  Althor  in  December,  1940,  as  income  to  you?  A.  Yes, 
I  did  regard  it  as  income. 

Q.  Was  it  in  fact  your  income?  A.  In  fact  it  was  my 
income. 

Q.  Did  you  pay  an  income  tax  on  that  income?  A.  Yes, 
I  paid  income  tax  on  that  income. 

Q.  Did  you  believe  yourself  entitled  to  be  reimbursed 
by  anybody  for  your  income  tax  paid  on  that  dividend? 
A.  No. 

Q.  Did  you  ever  seek  reimbursement  from  anybody  for 
that  income  tax?  A.  No.  It  would  not  enter  my  mind  to 
be  reimbursed  for  that  tax. 

Q.  Did  you  execute  a  cross-option  running  to  certain 
shareholders,  in  Trenton,  in  February,  1939?  A.  Yes,  I 
did. 

Q.  Do  you  recall  who  it  ran  to?  A.  It  ran  to  the  mem¬ 
bers  of  the  management  group,  Paul  Yort,  Fred  Basch 
and  Fred  A.  Klein. 

Q.  Did  any  other  shareholders  have  any  rights,  in  the 
event  that  those  people  didn’t  exercise  their  rights?  A. 
Yes.  The  members  of  the  investment  group  had  a  right, 
a  secondary  right. 

1771  Q.  Did  you  have  first  call  on  the  shares  of  the 
investment  group?  A.  I  had  second  call  on  the 

shares  of  the  investment  group. 

Q.  Did  the  51  percent,  the  options  among  the  51  percent 
group,  the  cross-options,  run  first  to  the  members  of  that 
o-roup?  A.  First  to  the  members  of  that  group,  that  is 
right. 
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Q.  Was  the  cross-option  of  1939  ever  terminated?  A. 
Yes,  it  was  terminated  later. 

Q.  Do  you  recall  when,  approximately  when  it  was  ter¬ 
minated?  A.  It  was  terminated  in  1941;  I  believe  in  Au¬ 
gust,  1941. 

Q.  I  show  you  Plaintiffs’  Exhibit  19,  a  letter  dated  Au¬ 
gust  18,  1941,  addressed  to  Mr.  Stevenson  by  Mr.  Vort, 
Mr.  Basch  and  yourself,  and  ask  you  first  if  you  can  recog¬ 
nize  your  signature.  Is  that  your  signature  (handing  to 
witness)  ?  A.  Yes,  that  is  my  signature. 

•  ••••••#•* 

1772  “Q.  Would  you  recollect  first,  when  was  that 
agreement  cancelling  the  February  option,  approxi¬ 
mately  when  was  that  executed?”  A.  According  to  my 
best  recollection,  this  cancellation  was  executed  at  some 
meeting  we  had  in  August,  1941. 

By  Mr.  Berger: 

Q.  And  was  the  new  cross-option  executed  by  you,  to 
which  this  letter  refers  at  the  same  time,  in  the  same  meet¬ 
ing?  A.  Yes,  that  is  what  I  recollect. 

Q.  You  say  here  that  these  documents,  both  of  them,  are 
not  to  be  regarded  as  in  effect  until  there  is  a  satisfactory 
adjustment  of  your  employment  contracts.  What  was  the 
object  of  that?  A.  The  object  was  to  use  these 

1773  transactions,  namely,  the  signing  of  a  new  cross¬ 
option  and  the  cancellation  of  the  old  option,  as  a 

bargaining  point  to  gain  better  employment  terms. 

Q.  Do  you  recall  whether  you  gained  better  employment 
contracts  that  year?  A.  Yes,  I  do  recall.  We  did  gain 
better  employment  contracts. 

Q.  When  did  that  take  place,  approximately?  A.  That 
took  place  about  a  month  later. 

Q.  In  September?  A.  In  September,  1941. 

Q.  Then  I  presume,  according  to  your  letter,  that  the 
agreement  terminating  the  old  cross-option  became  effec¬ 
tive,  is  that  right?  A.  It  became  effective  September,  1941, 
some  four  or  six  weeks  later. 
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Q.  Do  you  recall  why  that  termination  agreement  was 
dated  “as  of  January  2,  1941 ?”  A.  I  have  no  definite 
recollection  on  the  subject. 

1774  I  do  remember  that  right  after  the  cancellation 
of  the  German  repurchase  option,  which  took  place 

in  December,  1940,  the  members  of  our  group,  including 
myself,  tried  very  hard  to  remove  the  cross-option,  and 
that  took  place  beginning  January,  1941,  so  I  reconstruct 
that  this  antedating  of  the  cancellation  took  recognition 
of  the  fact,  at  least  these  efforts  to  remove  that  cross¬ 
option  in  January,  1941;  that  is  the  best  of  my  knowledge 
and  belief. 

Q.  I  show  you  Plaintiffs’  Exhibit  No.  26-E,  which  is  an 
option  agreement  dated  as  of  January  2,  1941,  entered  into 
between  Ernest  Nauen,  Fred  Basch,  Paul  Vort,  and  others, 
and  ask  you  if  that  is  the  new  cross-option  to  which  you 
refer  (handing  to  witness)  ?  A.  Yes.  This  is  the  new 
cross-option. 

Q.  And  I  believe  you  testified,  which  was  executed  at 
a  meeting  shortly  before  you  three  gentlemen  wrote  that 
letter  to  Mr.  Stevenson,  in  the  middle  of  August?  A.  Au¬ 
gust,  1941 ;  yes. 

Q.  What  was  the  consideration  for  that  cross-option? 
A.  The  consideration  consisted  in  a  mutual  exchange  of 
cross-options  among  members  of  the  group. 

Q.  In  other  words,  did  you  expect  that  every  other  per¬ 
son  whose  name  appeared  on  your  cross-option  would  in 
turn  give  you  a  cross -option?  A.  Yes,  I  did  expect 
that. 

1775  Q.  Do  you  have  a  recollection  whether  Koch  did  or 
did  not  sign  a  new  cross-option?  A.  This  I  recol¬ 
lect  very  well. 

Q.  Why?  A.  Koch  was  the  only  one  who  would  not  sign 
or  did  not  want  to  sign. 

Q.  Did  you  have  any  meeting  at  which  he  expressed  his 
views?  A.  Yes. 

Q.  WFen  was  that?  A.  That  meeting  took  place,  as  far 
as  I  do  remember,  in  September,  1941. 
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Q.  And  what  was  the  upshot  of  that  meeting?  A.  The 
meeting  was  a  stormy  discussion  of  all  the  option  con¬ 
ditions. 

The  result  was  that  the  second  option,  the  so-called 
across-the-board  option  was  terminated  by  tearing  off  sig¬ 
natures  off  the  option. 

Q.  And  did  that  take  place  at  a  meeting  in  September? 
A.  In  September,  1941 ;  that  is  what  I  recall. 

Q.  Did  the  new  cross-option,  across-the-board  option, 
have  any  advantage  to  your  group  over  the  old  option? 
A.  Definitely,  yes. 

Q.  What  was  that?  A.  The  advantage  consisted 
1776  in  the  possibility  of  reaching  the  shares  of  the 
former  51  percent  group  people. 

Q.  Would  that  have  changed  the  control  if  you  got  the 
control  of  any  single  shareholders  out  of  them?  A.  That 
most  likely  would  have  shifted  the  control. 

Q.  To  your  group?  A.  To  our  group,  yes. 

Q.  Were  your  shares  ever  returned  to  you  from  escrow? 
A.  Yes.  My  shares  were  returned  from  escrow. 

Q.  Do  you  remember  approximately  when  they  were  re¬ 
turned  to  you?  A.  A  short  time  after  this  September,  1941, 
meeting. 

Q.  In  September  or  October?  A.  Probably  October, 
1941. 

Q.  Could  you  fix  the  date,  do  you  believe?  A.  The  exact 
date  I  could  not  fix. 

Q.  I  show  you  DJ-W527,  identified  as  Plaintiffs’  Exhibit 
No.  22,  addressed  to  Mr.  Vort  by  Mr.  Stevenson,  and  ask 
you  to  read  that  to  refresh  your  recollection. 

First,  may  I  show  that  to  the  Court,  please  (handing  to 
the  Court). 

The  Court:  That  refreshes  his  recollection  as  to  what? 

Mr.  Berger:  The  date  when  he  received  his  shares  back 
from  the  escrow. 

The  Court:  Very  well. 

(Counsel  hands  exhibit  to  witness.) 
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1777  By  Mr.  Berger: 

Q.  Do  yon  remember  whether  or  not  you  received 
your  shares  at  or  about  the  time  mentioned  in  Plaintiffs  ’ 
Exhibit  No.  22,  October  6,  1941?  A.  Yes,  I  do  remember 
that. 

The  Court:  Now,  do  you  remember  that,  or  you  simply 
saw  that  letter  and  you  think  it  must  be  that  date? 

The  Witness:  That  is  correct,  Your  Honor. 

The  Court :  All  right. 

By  Mr.  Berger: 

Q.  In  other  words,  you  have  no  firm  recollection  your¬ 
self  as  to  just  about  when  you  received  them?  A.  Only  a 
general  recollection  that  it  was  in  October.  After  seeing 
this  letter  I  know  it  was  October  6. 

Q.  When  you  received  your  shares  from  the  escrow,  Mr. 
Nauen,  did  they  bear  a  legend  that  they  were  subject  to 
a  cross-option?  A.  No;  no  legend. 

Q.  Did  any  of  the  shareholders  pass  away  after  October, 
1941?  A.  Yes. 

Q.  Who?  A.  Fred  Basch  passed  away. 

Q.  Did  you  claim  a  right  to  purchase  those  shares, 

1778  the  prorata  part  of  those  shares?  A.  No,  I  did  not. 

Q.  Did  you  know  if  anybody  else  did?  A.  I  know 
that  nobody  did. 

Q.  After  termination,  first  of  the  Trenton  cross-option, 
and  earlier  of  the  repurchase  option  and  of  the  escrow, 
did  anyone  have  a  claim  on  your  shares  of  any  kind? 
A.  Nobody  had  a  claim  on  my  shares  after  the  cancella¬ 
tion  of  these  three  items  you  mentioned. 

Q.  Did  you  subsequently  purchase  any  additional  shares 
in  Herman  Basch  &  Company?  A.  Yes,  I  did. 

Q.  Do  you  recall  when  that  was?  A.  I  bought  in  Feb¬ 
ruary,  1947. 

#•*••••*•* 

(Thereupon  check  dated  February  5,  1947,  to  George 
Ward  from  Ernest  Nauen,  for  $3,000,  was  marked  by  the 
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Clerk  of  the  Court  “Plaintiffs’  Exhibit  No.  60-A  for  Iden¬ 
tification.”) 

1779  Mr.  Berger:  A  check  dated  June  8,  1948,  drawn 
to  George  Ward  by  Ernest  Nauen  in  the  amount  of 

$3,160,  I  ask  to  have  marked  Plaintiffs’  Exhibit  No.  60-B 
for  Identification. 

*••••••••• 

Mr.  Berger:  A  check  dated  October  8,  1947,  drawn  to 
the  order  of  George  Ward  by  Ernest  Nauen  in  the  amount 
of  $3,240, 1  ask  to  have  marked  Plaintiffs’  Exhibit  No.  60-C 
for  Identification. 

•  •••••*••• 

1780  Q.  Those  checks  were  returned  to  you  in  the  nor¬ 
mal  course?  A.  In  normal  course  of  clearing. 

Q.  What  did  you  employ  those  checks  for?  A.  I  em¬ 
ployed  those  checks  for  the  payment  of  shares  I  bought 
from  George  S.  Ward. 

Q.  How  many  shares  did  you  buy?  A.  Forty  shares  of 
Herman  Basch  &  Company. 

Q.  Were  the  funds  employed  by  you  in  payment  of  those 
shares  your  own  funds?  A.  They  were  my  own  funds,  yes. 

Q.  Were  any  part  of  those  moneys  advanced  to  you  by 
anybody  whatsoever?  A.  No,  no;  not  at  all. 

Q.  State  whether  or  not  you  had  any  reason  at  this  time 
to  doubt  that  Ward  owned  the  shares  he  sold  you?  A.  I 
had  no  reason  and  I  didn’t  doubt  it. 

Q.  Did  you  learn  at  Trenton,  or  afterwards,  how  Ward 
paid  for  his  shares?  A.  No,  no;  I  did  not  learn  that. 

Q.  Did  you  receive  a  warranty  from  Ward?  A.  Yes,  I 
did  receive  a  warranty  from  Ward  when  he  sold  me  the 
shares  in  February,  1947. 

1781  Q.  Did  you  receive  dividends  on  the  shares  that 
you  bought?  A.  Yes,  I  did  receive  dividends. 

Q.  This  was  throughout  the  time  since  you  purchased 
them  in  1939?  A.  That  is  right,  yes. 
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Q.  Did  you  or  did  you  not  report  those  dividends 

1782  as  income  to  yourself?  A.  I  reported  the  dividends 
as  income. 

Q.  Did  you  pay  income  tax?  A.  I  did  pay  income  tax. 
Q.  Can  you  state  whether  your  Federal  income  taxes 

were  in  a  high  or  a  low  bracket?  A.  That’s  right - 

Mr.  Falloon:  I  object  to  that  as  being  immaterial. 

The  Witness  (continuing).  - they  were  in  a  high 

bracket. 

The  Court :  I  will  overrule  the  objection. 

By  Mr.  Berger: 

Q.  What  did  you  say?  A.  I  stated  they  were  in  a  high 
bracket. 

Q.  Have  you  been  holding  whatever  dividends  were  left 
after  taxes  for  the  benefit  of  anybody  whatsoever,  except 
yourself?  A.  No,  I  have  not  been  holding  any. 

Q.  Are  you  holding  any  balance  after  taxes  now,  or  did 
you  in  large  part  spend  it?  A.  Well,  the  larger  part  of  it 
has  been  spent. 

#•##•••*#* 

1783  Q.  Did  anyone  ever  suggest  to  you  that  you  should 
buy  Althor  shares  to  assist  the  Thorers  in  avoiding 

a  seizure  of  their  property  by  the  United  States?  A.  No. 

Q.  Do  you  hold  those  shares  for  anybody  other  than 
yourself?  A.  Only  for  myself. 
*••*••***• 
Cross-examination  by  counsel  for  the  defendant 
By  Mr.  Wieferich: 

Q.  Mr.  Nauen,  I  want  to  refer  for  a  moment  to  Plain¬ 
tiffs’  Exhibit  No.  59,  which  is  the  check  dated  December 
12,  1940,  drawn  to  yourself  on  the  Althor,  Incorporated, 
checking  account. 

Did  you  testify,  or  did  you  not,  that  that  was  the  check 
which  you  used  to  pay  for  your  share  of  the  removal  of 
the  German  option  on  your  Althor  stock?  A.  That  is  cor¬ 
rect,  yes. 
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Q.  Well,  now,  isn’t  that  in  fact  the  check  you  received 
from  Althor,  Inc.,  for  your  dividend  on  December  12, 

1784  1940?  A.  Yes,  that  is  right.  It  is  a  dividend  checlv. 

Q.  What  did  you  do  with  this  check? 

The  Court:  Which  check  do  you  mean?  Do  you  mean 
the  check  which  he  received  from  Althor? 

By  Mr.  Wieferich: 

Q.  I  take  it  this  is  the  check  that  was  received  from 
Althor,  is  that  right?  A.  That  is  right. 

The  Court:  I  didn’t  know  whether  this  was  that  par¬ 
ticular  check  or  another  check  for  the  same  amount. 

Mr.  Falloon:  It  is  the  same  check. 

The  Court:  Very  well. 

Mr.  Wieferich:  I  am  sorry,  Your  Honor;  I  was  confused 
myself. 

By  Mr.  Wieferich: 

Q.  Was  that  the  same  check  or  did  you  have  two  checks? 
A.  I  had  only  one  check,  this  check  here. 

Q.  Do  you  recall  to  whom  you  gave  that  check?  A.  To 
my  best  knowledge  I  gave  it  to  Mr.  Stevenson. 

Q.  How  did  Mr.  Stevenson  cash  your  check,  do  you  re¬ 
call?  A.  No,  that  I  don’t  recall. 

Q.  Do  you  know  where  that  check  was  deposited?  A.  I 
only  know  what  I  see  here,  by  perforation  on  the  check, 
that  it  was  accepted  as  payment  for  the  cancellation  of 
the  option  as  far  as  I  was  concerned. 

1785  Q.  Are  you  sure  you  didn’t  draw  another  check 
to  pay  for  your  share  of  the  option?  A.  I  don’t 

recall  that  at  all. 

Q.  Do  you  recall  discussing  with  the  people  who  were 
receiving  dividend  checks  at  that  time  a  practice  that  each 
of  you  would  adopt  to  deposit  that  check  in  your  own  ac¬ 
count  and  draw  company  checks  to  pay  off  your  option? 
A.  I  have  no  recollection  of  these  circumstances. 

Q.  Do  you  recall  whether  or  not  you  drew  a  cashier’s 
check  to  pay  for  your  option — do  you  recall  whether  you 
purchased  the  cashier’s  check  to  pay  for  your  share  of 


703 


the  option?  A.  I  am  quite  sure  that  I  did  not  purchase 
a  cashier’s  check. 

The  Court:  Let  me  see  that  again,  please. 

The  Witness:  Yes,  Your  Honor  (handing  check  to  the 
Court). 

By  Mr.  Wieferich: 

Q.  Do  you  recall  whether  or  not  you  endorsed  a  check 
over  to  Hans  Meyn  to  pay  for  your  option?  A.  I  only 
recall  the  endorsement  this  check  shows.  It  does  not  show 
Hans  Meyn. 

Mr.  Wieferich:  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  No.  56  for  Identification  a  check  drawn  on  the 

National  City  Bank  of  New  York,  dated  December 
17S6  13,  1940,  a  cashier’s  check  to  the  order  of  Ernest 

Nauen  with  endorsement  thereon. 

(Thereupon  a  cashier’s  check  dated  December  13,  1940, 
drawn  on  National  City  Bank,  payable  to  Ernest  Nauen, 
was  marked  by  the  Clerk  of  the  Court  “Defendant’s  Ex¬ 
hibit  No.  56  for  Identification.”) 

By  Mr.  Wieferich: 

Q.  I  will  ask  you,  Mr.  Nauen,  to  examine  that  check 
and  refresh  vour  recollection  and  tell  me  if  you  can  recall 
now  whether  you  drew  a  second  check  in  connection  with 
the  option  to  purchase?  A.  I  still  have  no  recollection 
what  this  check  is  about. 

Mr.  Berger:  Is  that  your  check? 

By  Mr.  Wieferich : 

Q.  Would  you  examine  the  endorsement  thereon  and  tell 
me  if  that  is  your  signature?  A.  It  appears  to  be  my 
signature,  yes. 

Mr.  Berger:  I  will  stipulate,  if  you  want  to  straighten 
the  record  out. 

Bv  Mr.  Wieferich: 

Q.  Do  you  know  of  any  reason  why  the  two  checks  were 
used  instead  of  simply  endorsing  over  the  first  check,  which 
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was  Plaintiffs’  Exhibit  No.  59?  A.  I  know  of  no  reason. 

The  mechanics  of  the  financial  turnover  of  the  money 
17S7  used  to  pay  for  the  repurchase  of  the  option  I  left 
to  Mr.  Stevenson  and  the  legal  counsel. 

Q.  Did  you  actually  go  to  the  bank  to  purchase  that 
cashier’s  check,  can  you  recall,  Mr.  Nauen?  A.  I  do  not 
recall  it. 

Mr.  Berger:  I  am  willing  to  stipulate,  Your  Honor,  that 
something  like  that  probably  must  have  happened. 

Mr.  Wieferich :  I  would  rather  have  the  record  just  show’ 
what  the  witness  recollects,  Your  Honor. 

The  Court:  Very  well. 

By  Mr.  Wieferich: 

Q.  Do  you  recall  w*hether  or  not  there  w'as  any  discussion 
of  the  dividend  in  connection  with  the  document  leading 
to  the  cancellation  of  the  option?  A.  I  have  no  accurate 
recollection.  It  is  possible  there  had  been  such  a  discussion. 

Q.  Do  you  recall  whether  the  amount  of  the  dividend 
was  fixed  because  of  the  purchase  price  of  the  option? 
A.  No,  that  I  don’t  recall. 

Q.  Do  you  recall  w’hether  in  fact  you  received  the  divi¬ 
dend  prior  to  paying  your  share  of  the  option?  A.  I  do 
not  exactly  recall.  I  believe  it  is  right,  I  did  receive  the 
dividend  first  and  then  the  option  w~as  paid  off  with  that 
money. 

Q.  I  think  you  testified  on  direct  that  the  option 
1788  price  v’as  $63,000?  A.  That  is  right. 

Q.  And  I  think  you  also  testified  that  you  paid 
$261  yourself  for  each  optioned  share?  A.  Yes,  that  is 
right. 

Q.  Do  you  recall  w’hether  you  paid  your  prorata  share 
of  the  expense  in  connection  wfith  the  cancellation  of  the 
option,  in  addition  to  the  $63,000  purchase  price?  A.  This 
detail  I  w’ould  not  recall,  no. 

O.  Did  you  meet  Mr.  Hans  Meyn?  A.  I  did  not  meet 
him  at  that  time. 

Q.  Do  you  know  who  Hans  Meyn  is?  A.  Yes,  I  do  know. 
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Q.  Will  you  explain  to  the  Court  who  he  is?  A.  Mr. 
Hans  A.  Meyn  is  legal  counsel  who  is  associated  in  some 
way,  or  wTas  at  that  time,  with  Briesen  &  Schrenk,  the  law 
office  of  wdiich  Mr.  Fred  A.  Klein  is  a  member. 

Q.  Did  you  talk  with  him  at  all  or  discuss  the  cancella¬ 
tion  of  the  option?  A.  No,  I  did  not. 

Q.  Did  you  participate  in  the  telephone  conversation 
with  Dr.  Hollender  that  occurred  about  this  time?  A.  No, 
I  did  not. 

Q.  With  whom  did  you  discuss  the  price  you  were  going 
to  pay  to  remove  the  option  on  your  shares?  A.  X  dis¬ 
cussed  it  with  Paul  Yort  and  Fred  Basch.  That 

1789  is  what  I  remember  fairly  well. 

Q.  Did  you  discuss  it  before  or  after  the  purchase 
price  was  finally  set?  Do  you  recall?  A.  This  detail  I  do 
not  recall.  I  do  recall  that  at  the  time,  when  this  trans¬ 
action  took  place,  I  discussed  the  price  with  Paul  Yort  and 
Fred  Basch. 

Q.  Were  you  in  the  room  when  Hollender  was  called  by 
some  of  the  parties?  A.  No,  I  was  not. 

Q.  Were  you  there  at  the  hotel?  A.  Yes,  I  believe  I 
was  in  the  hotel  at  that  time. 

Q.  Did  you  participate  in  the  meeting  at  which  the  divi¬ 
dend  was  declared?  A.  I  believe  I  did,  yes. 

Q.  Do  you  recall  whether  that  was  held  before  or  after 
the  option  price  was  fixed?  A.  That  timing,  that  time 
schedule  of  these  meetings,  and  telephone  calls,  I  could  not 
remember. 

Q.  Did  you  participate  in  any  of  the  discussions  about 
whether  or  not  you  should  pay  for  removal  of  an  option 
simply  on  your  optioned  shares,  or  pay  a  price  based  on 
all  your  shares,  free  and  optioned  ?  A.  I  do  remember  that. 
I  discussed  that  subject  with  various  people. 

1790  Q.  Who?  A.  With  Paul  Yort,  Fred  Basch  and 
with  Mr.  Koch  and  Ward  and  Stevenson. 

Q.  And  did  you  finally  agree  to  pay  on  your  free  shares 
as  well  as  your  optioned  shares?  A.  I  finally  did  agree  to 
that,  reluctantly. 
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Q.  And  did  you  do  that  in  return  for  their  promise  to 
declare  a  dividend  which  would  equal  that  amount?  A.  I 
would  not  know  today  whether  such  a  compromise  or  such 
a  condition  was  arrived  at;  I  don’t  know. 

Q.  Do  you  remember  such  a  discussion  at  all?  A.  No, 
I  don’t  remember  such  a  discussion. 

Q.  When  is  the  first  time  that  the  cancellation  of  the 
option  was  discussed,  so  far  as  you  can  recall?  A.  I  have 
no  specific  recollection  on  that  subject. 

Q.  Was  the  first  time  at  this  meeting  at  the  Hotel  Penn¬ 
sylvania  that  we  have  discussed?  A.  No.  It  must  have 
been  prior  to  that  meeting. 

Q.  Do  you  recall  having  any  discussion  with  any  of  the 
stockholders  concerning  the  imminencv  of  freezing  controls 
in  this  country?  A.  I  do  not  recall  that;  really  I  don’t 
recall  that. 

Q.  Did  you  write  Dr.  Hollender  yourself  concerning  the 
removal  of  the  option?  A.  No,  I  did  not. 

1791  Q.  Did  you  write  your  brother,  Dr.  Nauen?  A. 
No,  I  had  no  correspondence  with  these  gentlemen. 

Q.  How  about  Mr.  Schoenburg?  A.  I  did  not 
write  him. 

Q.  Did  you  receive  any  correspondence  from  them  on 
that  subject?  A.  No,  I  did  not. 

Q.  Did  you  talk  to  them  by  telephone?  A.  No,  I  did  not. 

Q.  When  the  subject  first  came  up  what  was  your  under¬ 
standing  as  to  who  was  going  to  carry  forward  the  nego¬ 
tiations  on  this  side  to  get  rid  of  the  options?  A.  There 
was  no  doubt  in  my  mind,  the  legal  counsel  of  the  company 
would  do  that,  Mr.  Stevenson  most  likely. 

Q.  Did  you  talk  to  Mr.  Stevenson  about  it?  A.  I  did 
not  talk  to  him  about  the  subject.  I  am  a  technical  man 
who  was  drawn  into  these  conversations. 

Q.  Did  you  give  Mr.  Stevenson  any  idea  what  you  were 
prepared  to  pay  to  remove  the  option?  A.  No. 

Q.  Did  you  place  any  limitations  on  what  might  be  paid 
to  remove  the  option?  A.  No,  I  did  not.  I  did  not  take 
part  in  discussing  financial  details  of  such  a  thing. 


707 


Q.  Did  Mr.  Stevenson  report  back  to  you  from 

1792  time  to  time  the  progress  of  the  negotiations?  A. 
No.  He  did  not  report  to  me  progress  of  negotia¬ 
tions;  I  do  not  recall;  he  never  did,  I  don’t  think. 

Q.  Do  you  recall  approximately  over  what  period  of  time 
the  negotiations  took  place?  Was  it  a  week,  a  month, 
several  months?  A.  I  have  a  faint  recollection  that  in  the 
early  part  of  December,  1940,  Mr.  Koch  came  to  New  York 
and  stayed  over  at  the  Hotel  Pennsylvania. 

Fred  Basch  and  I  were  summoned  to  come  over  to  listen 
to  discussions  regarding  the  removal  of  the  German  repur¬ 
chase  option.  That  was  in  the  early  part  of  December, 
1940,  and  that  is  all  that  I  remember  on  that  subject. 

Q.  Was  this  the  first  meeting  at  which  the  call  to  Hol- 
lender  was  put  through,  and  the  thing  was  wound  up,  or 
was  this  a  previous  meeting,  do  you  recall  ?  A.  I  could  not 
break  that  down  into  a  series  of  meetings. 

I  do  recall  that  Fred  Basch  and  I  were  called  over  from 
the  factorv  to  sit  in  and  be  informed  about  what  was  croing 
on  regarding  the  removal  of  the  German  repurchase  option. 
That  was  in  the  Hotel  Pennsylvania  in  New  York. 

Q.  Did  it  really  make  any  difference  to  you  what  the 
purchase  price  of  the  option  was?  A.  Well,  of  course  it 
would  have  made  a  difference.  If  it  was  an  unrea- 

1793  sonable  price  I  would  probably  not  have  paid  it 
because  I  couldn’t  pay  for  it. 

Q.  In  light  of  having  received  a  dividend  in  that  amount 
did  it  make  any  difference?  A.  No,  it  didn’t  make  any 
difference. 

Q.  Do  you  recall  whether  there  was  any  discussion  at 
that  time,  at  the  time  of  the  declaration  of  the  dividend, 
whether  or  not  this  $63,000  dividend  wasn’t  violating  a 
previous  understanding  of  the  stockholders,  reached  at 
Trenton,  on  a  limitation  of  the  dividends?  A.  I  do  not 
recall  any  discussion  of  this  kind  at  that  time,  and  I  did 
not  know  about  a  limitation  of  dividends  agreed  upon  in 
Trenton. 
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Q.  Do  you  recall  whether  or  not  Mr.  Stevenson  raised 
that  point  when  this  $63,000  dividend  was  declared!  A.  I 
do  not  recall  that. 

•  •#•••#*•* 

1794  Q.  Do  you  recall,  was  there  any  agreement  which 
made  the  cross-option  dependent  on  the  German 

option  in  any  way!  A.  According  to  my  recollection  and 
understanding  there  was  no  tieup.  I  didn’t  know  about  it; 
I  didn’t  know. 

Q.  I  think  you  testified  on  direct  that  both  were  condi¬ 
tions  of  the  sale  by  the  German  owners,  is  that  right! 
A.  That  is  right. 

Q.  My  present  question  is,  was  there  any  connection 
between  the  cross-options  and  the  German  option  that  you 
knew  of!  A.  The  only  connection  I  can  see  is  that  they 
were  imposed  on  us  as  a  condition  of  the  sale,  in  Trenton; 
the  only  connection  I  can  see. 

Q.  In  other  words,  I  take  it  there  was  an  escrow  agree¬ 
ment  signed  at  Trenton!  A.  That  is  right. 

Q.  Was  that  also  a  condition  of  the  German  vendors! 
A.  That  is  right,  yes. 

Q.  That  escrow,  I  take  it,  included  both  the  shares 

1795  under  the  German  option  and  those  which  were 
simply  subject  to  the  cross-option,  is  that  right! 

A.  That  is  what  I  recall,  yes,  that  is  correct. 

Q.  Did  you  discuss  the  termination  of  the  escrow  of 
December,  1940,  when  you  bought  the  German  option! 
A.  I  don’t  recall  this;  I  don’t  think  so. 

Q.  Was  there  any  point  in  having  the  escrow  thereafter! 
A.  I  did  not  give  this  subject  much  thought  at  that  time. 

In  reflecting  on  this  situation  now  I  see  that  there  was 
practically  no  point  in  maintaining  that  escrow. 

Q.  Did  you  ask  for  your  stock  certificate  back,  after  the 
German  option  was  cancelled!  A.  I  do  remember  that  I 
asked  for  that,  yes. 

Q.  Who  did  you  ask!  A.  I  do  remember  that  the  mem¬ 
bers  of  my  group  at  that  time  raised  the  question  of  having 
the  certificates  returned. 
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Q.  I  said  with  whom?  A.  With  whom? 

Q.  Wlio  did  you  talk  to  about  it?  A.  Probably  Mr. 
Stevenson. 

Q.  Did  Mr.  Stevenson  refuse  or  what  did  he  say?  A.  I 
don’t  recall.  I  don’t  recall  what  he  said,  what  he  might 
have  said. 

1796  Q.  Did  you  testify  on  direct  that  the  cross-options 
were  finally  cancelled,  w’hen?  A.  In  August,  1941. 

Q.  These  are  the  original  cross-options  which  were  signed 
at  Trenton,  I  am  speaking  of.  A.  That  is  correct,  yes. 

Q.  And  I  take  it  you  then  wrote  a  letter  to  Mr.  Steven¬ 
son  saying  that  you  wanted  them  continued  in  effect  until 
you  got  an  increased  salary  agreement,  is  that  right? 
A.  The  revision  of  our  salary  agreement,  that  is  correct, 
yes. 

Q.  Why  did  you  want  the  original  cross-options  con¬ 
tinued  in  effect  at  all?  A.  At  that  time,  when  we  formu¬ 
lated  the  letter  to  Mr.  Stevenson  I  do  recall  that  we  had 
concluded  the  original  cross-option  and  had  just  entered 
in  a  new  set  of  cross-options. 

Q.  My  question  is,  in  view  of  that,  why  did  you  want 
the  original  ones  continued  at  all?  A.  We  did  not  want 
to  have  them  continued.  They  were  not  continued. 

Q.  Do  you  recall  writing  a  letter  to  Mr.  Stevenson  in 
which  you  asked  that  they  do  be  continued  in  effect? 
A.  No ;  in  the  letter,  Mr.  Stevenson,  according  to  my  recol¬ 
lection,  said  they  were  cancelled. 

1797  Q.  I  will  ask  you  to  refresh  your  recollection  with 
Plaintiffs’  Exhibit  No.  14,  previously  identified  as 

DJ-S14  in  the  deposition  of  Mr.  Stevenson,  which  is  a  letter 
dated  August  18,  1941,  addressed  to  James  A.  Stevenson, 
Paul  Vortrefflich,  Fred  Basch  and  Ernest  Nauen,  the  second 

paragraph  thereof  which  reads  as  follows: - 

The  Court:  Who  is  that  letter  from? 

Mr.  Wieferich :  From  the  witness  to  Mr.  Stevenson,  Your 
Honor,  a  letter  from  Paul  William  Vortrefflich,  Fred  Basch 
and  Ernest  Nauen  to  Mr.  Stevenson. 

The  Court:  Very  well. 
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By  Mr.  Stevenson: 

Q.  (Reading:) 

“It  is  understood  by  us  that  until  the  employment  con¬ 
tracts  are  adjusted  to  the  mutual  satisfaction  of  ourselves 
and  the  company  the  cross-option  agreements  of  February 
IS,  1939,  shall  continue  in  full  force  and  effect.”  (Hand¬ 
ing  to  witness.) 

A.  Yes,  sir. 

Q.  Having  refreshed  your  recollection  do  you  recall  that 
as  a  matter  of  fact  you  wanted  the  original  cross-option 
to  remain  in  effect  until  you  got  an  employment  increase? 

A.  That  is  what  this  letter  might  indicate. 

1798  Q.  I  say,  what  is  your  recollection?  A.  My  recol¬ 
lection  is  exactly  what  the  letter  indicates.  I  have 
no  other  recollection. 

1801  By  Mr.  Wieferich: 

Q.  Dr.  Nauen,  do  you  recall  testifying  on  direct  examina¬ 
tion  that  at  the  time  of  the  Trenton  conference  your  account 
was  $600  short  of  the  purchase  price  you  used  at 

1802  that  conference?  A.  Yes,  I  do  recall  it  was  about 
$624  short. 

Q.  Did  you  know  that  at  that  time?  Was  that  matter 
called  to  your  attention  at  the  time  of  the  Trenton  con¬ 
ference?  A.  Yes,  it  was  called  to  my  attention  at  the  time 
of  the  conference. 

Q.  And  do  you  recall  discussing  that  with  anyone  there, 
obtaining  the  advance  from  the  company  so  that  you  could 
buy  your  stock?  A.  I  recall  discussing  it  with  Mr.  Vort 
at  that  time. 

Q.  Who  was  there?  Mr.  Vort?  A.  Mr.  Paul  Vort. 

Q.  Paul  Vort?  A.  Yes. 

Q.  And  he  authorized  the  advance  of  some  $600  to  you? 
A.  I  believe  that  is  right.  He  did  say  it  would  be  all  right 
to  draw  the  advance  necessary  to  pay  for  the  stock. 


711 


Q.  Did  you  discuss  this  with  the  German  vendors,  the 
German  owners  of  the  company?  A.  I  don’t  recall  this.  I 
don’t  believe  I  did. 

Q.  Did  you  have  occasion  later  to  explain  to  the  United 
States  in  the  course  of  any  investigation  that  they  had  how 
you  paid  for  your  stock  at  Trenton?  A.  I  don’t  recall  that 
I  was  ever  questioned  about  this. 

Q.  Do  you  recall  whether  they  ever  made  out  an  affidavit 
stating  the  circumstances  under  which  you  bought 

1803  your  stock  in  Trenton,  for  presentation  to  the  United 
States  Government?  A.  I  do  recall  I  made  an  affi¬ 
davit  in  1942  in  connection  with  the  unblocking  of  the  stock, 
in  which  I  said  that  I  had  paid  for  the  stock  with  my  own 
money  and  that  I  held  the  stock  just  for  myself  and  for 
nobody  else. 

Q.  Did  you  discuss  that  affidavit  with  the  other  parties 
who  were  present  at  Trenton?  A.  With  some  of  the  other 
parties  who  were  present  at  Trenton,  yes. 

Q.  Do  you  recall  who?  A.  I  discussed  it  with  Paul  Vort 
and  Fred  Basch. 

Mr.  Wieferich:  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  No.  57  for  identification  an  affidavit  re  Herman 
Basch  &  Company,  Inc.,  and  Althor,  Inc.,  dated  June  29, 
1942,  purporting  to  be  signed  by  Ernest  Nauen. 

(Thereupon,  affidavit  dated  June  29,  1942,  signed  by 
Ernest  Nauen,  was  marked  by  the  Clerk  of  the  Court  “De¬ 
fendant’s  Exhibit  No.  57  for  Identification.”) 

By  Mr.  Wieferich: 

Q.  I  will  ask  you  to  examine  that  affidavit  and  ask  you 
to  tell  me  if  that  is  your  affidavit,  Dr.  Nauen.  A.  Yes,  this 
is  my  affidavit. 

Q.  And  is  that  the  affidavit  which  you  prepared  in  con¬ 
nection  with  the  unblocking  of  Althor  stock  in  1942, 

1804  which  you  have  referred  to  in  your  testimony?  A. 
Yes,  I  believe  it  is. 

Q.  I  want  to  call  your  attention  specifically  to  the  state¬ 
ment  in  this  affidavit  which  reads  as  follows: 
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“Neither  said  sum  of  $9,800  nor  any  part  thereof  was 
borrowed  from  anyone.” 

Isn’t  it  a  fact  that  you  had  borrowed  part  of  that  $9,800 
from  the  company  at  the  time  of  the  Trenton  conference? 
A.  $624,  yes. 

Q.  Why  didn’t  you  put  that  in  your  affidavit?  A.  Upon 
advice  of  legal  counsel  I  signed  this  affidavit  the  way  it 
was.  Counsel  knew  about  this  $624  advance. 

Q.  Who  was  the  counsel?  A.  Mr.  Myron  C.  Cowen  at 
that  time. 

Q.  Do  you  recall  whether  or  not  you  discussed  this  mat¬ 
ter  with  Mr.  Vort? 

Mr.  Berger:  Which  matter? 

By  Mr.  Wieferich: 

Q.  The  matter  of  whether  or  not  the  affidavit  should  re¬ 
flect  the  sums  which  you  actually  borrowed.  A.  I  do  not 
recall  that  I  specifically  discussed  this  part  of  the  affidavit 
with  him.  I  have  no  recollection;  probably  I  did. 

Q.  Do  you  recall  whether  or  not  Mr.  Vort  had  also  bor¬ 
rowed  some  money  from  the  company  in  Trenton? 
1805  A.  That  I  did  not  know.  I  do  not  know’ ;  no. 

Q.  Did  you  examine  his  affidavit?  A.  I  did  not  ex¬ 
amine  his  affidavit. 

Q.  Did  you  discuss  it  with  him?  A.  I  discussed  the  terms 
of  the  affidavit  in  a  general  way. 

Q.  Did  you  reach  any  understanding  as  to  not  disclosing 
the  sums  which  you  had  borrowed  at  Trenton  from  the 
company?  A.  No.  I  did  not  reach  any  such  understand¬ 
ing. 

Q.  Do  you  recall  that  you  also  filed  a  form  with  the 
Treasury  Department  in  October  1941  concerning  your 
ownership  of  the  stock,  a  form  known  as  Form  TFR  300? 
A.  I  don’t  recall  exactly  which  kind  of  a  form  it  was.  It 
is  possible  that  I  filled  out  the  form  at  that  time.  I  don’t 
deny  this. 

Q.  Do  you  recall  whether  you  ever  disclosed  in  any  pa¬ 
per  filed  with  the  Government  the  existence  of  the  cross- 
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options?  A.  I  don’t  recall  such  a  thing,  no.  I  could  not 
recall. 

Q.  Do  you  recall  whether  you  ever  set  forth  the  escrow 
agreement  in  any  document  filed  with  the  Government?  A. 
I  don’t  remember. 

Q.  Was  that  matter  ever  discussed  between  you  and  the 
other  shareholders,  whether  or  not  you  should  disclose  the 
cross-option  or  the  escrow  agreement?  A.  Whether 
1806  or  not  I  should  disclose  the  cross-option  or  escrow 
agrements?  No,  we  did  not  discuss  this  in  such  a 
manner. 

Q.  Dr.  Nauen,  when  did  you  first  come  to  this  country — 
I  think  you  said  it  was  in  1927,  is  that  right?  A.  I  first 
came  to  this  country  in  1923,  but  I  immigrated  in  1927. 

Q.  Had  you  been  connected  with  any  of  the  Thorer  inter¬ 
ests  in  Germany  prior  to  that?  A.  No,  I  had  not. 

Q.  Had  you  been  connected  with  any  of  the  Hollender 
interests  in  Germany  prior  to  that?  A.  No. 

Q.  Were  you  familiar  with  their  company  in  Leipzig?  A. 
No,  I  was  not. 

Q.  Where  was  your  home  in  Germany?  A.  My  home  was 
in  Crefeld,  Germany. 

Q.  Did  you  know  Mr.  Curt  Mahler  at  all?  A.  I  did  not 
know  Mr.  Curt  Mahler  until  1933,  the  beginning  of  1933. 

Q.  Did  you  do  any  work  for  Thorer  &  Hollender  in  this 
country?  A.  No,  never  did. 

1808  Q.  Do  you  know  if  Mr.  Sack  signed  your  em¬ 
ployment  contract  with  Herman  Basch  &  Company? 

Mr.  Berger:  First,  may  I  ask,  did  he  have  an  employ¬ 
ment  contract,  Mr.  Wieferich? 

Mr.  Wieferich:  Well,  I  suppose  he  can  answer  that. 

The  Witness:  I  was  just  going  to  say,  in  1933  I  was  not 
under  contract.  I  was  employed  on  a  weekly  basis. 

My  first  employment  contract  was  entered  into  in  1936. 

The  Court:  What  year? 

The  Witness:  1936,  your  Honor;  up  to  that  time  I  was 
on  a  weekly  pay  basis. 
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By  Mr.  Wieferich: 

Q.  What  was  your  weekly  salary  at  that  time? 

Mr.  Berger:  At  which  time? 

1809  Mr.  Falloon:  He  is  stating  the  time  himself. 

By  Mr.  Wieferich: 

Q.  The  time  while  you  were  on  a  weekly  salary  basis — 
And  I  object  to  the  interruptions  of  counsel. 

The  Court:  I  think  so.  I  think  that  was  unnecessary,  Mr. 
Berger.  Proceed. 

The  Witness:  Originally,  when  I  started  in,  I  was  paid 
$75  a  week.  I  received  this  compensation  during  the  time 
of  the  moving  of  the  factory. 

The  Court:  How  much  did  vou  sav  a  week? 

The  Witness:  $75,  your  Honor.  After  the  moving  was 
done,  I  was  reduced  to  a  salary  of  $70  a  week, ‘$5  less,  and 
that  remained  until  I  was  gradually  up  to  $80,  $85,  and 
so  on,  until  1936,  when  I  received  my  first  employment 
contract.  The  salary  at  that  time,  I  believe,  was  about 
$100  a  week. 

The  Court:  That  was  under  your  contract? 

The  Witness:  Under  the  contract,  yes,  sir. 

By  Mr.  Wieferich: 

Q.  And  who  negotiated  your  employment  contract  be¬ 
tween  yourself  and  Herman  Basch  &  Company?  A.  As  far 
as  I  remember  it  was  Mr.  Sack  at  that  time. 

Q.  That  was  one  of  the  German  owners?  A.  One  of  the 
German  owners,  yes,  sir. 

Q.  Did  he  do  that  on  one  of  his  trips  to  this  country 

1810  or  did  you  go  over  there?  A.  No.  He  was  here  in 
this  country  when  he  did  that.  He  was  here. 

•  ••••#**•# 

Q.  When  were  you  instructed  in  the  use  of  the  formula 
that  Herman  Basch  &  Company  used?  A.  In  1939,  right 
after  the  Trenton  conference,  the  formula  was  disclosed 
to  me. 
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Q.  And  prior  to  that  time  what  had  your  duties  been? 
The  dyeing  of  skins?  A.  No,  not  the  dyeing  and  dressing 
of  skins. 

I  was  employed  to  assist  Mr.  Fred  Basch,  who  was  in 
charge  of  the  dressing  and  dyeing,  to  assist  him 

1811  in  the  setting-up  and  installation  of  machinery  and 
in  the  supervision  of  moving  the  skins  expeditiously 

through  the  factory. 

Q.  Did  you  have  occasion  during  these  pre-Trenton 
years,  from  1936,  when  you  were  employed  under  con¬ 
tract,  to  1939,  to  correspond  with  the  German  owners,  any 
of  them?  A.  I  don’t  think  so;  no,  I  didn’t. 

Q.  Do  you  recall  whether  they  wrote  you?  A.  I  don’t 
recall.  I  don’t  think  they  did. 

Q.  Do  you  recall  whether  or  not  you  examined  instruc¬ 
tions  which  Mr.  Vort  received  from  them  by  letter?  A.  No, 
I  didn’t;  no. 

Q.  You  mean  the  only  technical  instructions  you  received 
were  orally  from  them  while  they  were  here?  A.  That  is 
correct;  right. 

Mr.  Wieferich:  I  ask  to  have  marked  for  identification 
as  Defendant’s  Exhibit  No.  58  a  letter  dated  August  5, 
1935,  on  the  letterhead  of  Thorer  &  Company,  and  ad¬ 
dressed  to  Paul  Vortrefilich,  signed  Schoenburg,  three 
pages,  and  call  your  particular  attention  to  the  paragraph 
at  the  bottom  of  the  third  page  which  I  will  read  into 
the  record  after  it  has  been  marked. 

(Thereupon,  letter  dated  August  5,  1935,  addressed  to 
Paul  Vortrefilich,  signed  Schoenburg,  was  marked  by  the 
Clerk  of  the  Court  “Defendant’s  Exhibit  No.  58  for  Iden¬ 
tification.”) 

1812  By  Mr.  Wieferich: 

Q.  I  ask  you  to  examine  Defendant’s  Exhibit  58  for  Iden¬ 
tification,  for  the  purpose  of  refreshing  your  recollection, 
Dr.  Nauen,  particularly  the  paragraph  which  reads  as 
follows : 
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“Will  you  be  so  kind  as  to  give  my  kindest  regards  to 
all,  especially  to  Mr.  Fred  Basch  and  to  Dr.  Nauen  and 
to  tell  them  I  have  no  time  and  opportunity  to  write  them 
separately  and  therefore  you  will  kindly  let  them  have  a 
look  in  our  correspondence  in  order  to  be  well  informed 
about  all.” 

(Handing  to  witness)  Do  you  have  a  recollection,  hav¬ 
ing  refreshed  it  with  that  exhibit,  Dr.  Nauen,  that  you 
examined  Mr.  Vortrefflich ’s  correspondence  w’ith  the  Ger¬ 
man  owners  from  time  to  time?  A.  I  don’t  recall  this; 
no,  I  don’t  recall  that  I  looked  into  that  correspondence 
in  order  to  be  well  informed  about  it. 

Mr.  Berger:  What  is  the  date  of  that  letter  again,  Mr. 
Wieferich? 

Mr.  Wieferich :  August  5,  1935. 

I  will  ask  to  have  marked  as  Defendant’s  Exhibit  No. 
59  for  Identification  a  letter  dated  May  11,  1936,  addressed 
to  Paul  William  Vortrefflich,  four  pages,  signed  Rudolph 
F.  W.  Sack,  and  call  your  attention  to  the  first  paragraph 
on  the  first  page  and  the  paragraph  at  the  bottom  of  the 
third  and  the  top  of  the  fourth  pages,  for  the  pur- 
1813  pose  of  refreshing  your  recollection. 

(Thereupon,  letter  dated  May  11,  1936,  addressed 
to  Paul  William  Vortrefflich,  from  Rudolph  F.  W.  Sack, 
was  marked  by  the  Clerk  of  the  Court,  “Defendant’s  Ex¬ 
hibit  No.  59  for  Identification.”) 

The  Court:  What  portion  are  you  referring  to,  Mr. 
Wieferich? 

Mr.  Wieferich:  The  parts  I  have  marked  in  pencil  on 
the  side,  your  Honor;  the  first  paragraph,  and  then  the 
paragraph  at  the  bottom  of  page  3  and  the  one  at  the  top 
of  page  4. 

By  Mr.  Wieferich: 

Q.  To  refresh  your  recollection.  Dr.  Nauen,  I  call  your 
attention  to  the  following  paragraphs  of  Defendant’s  Ex¬ 
hibit  No.  59  for  identification: 
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“Dear  Paul: 

“I  have  duly  received  your  weekly  report  of  the  2d 
instant,  which  figures  are  very  satisfactory.  In  the  mean¬ 
time  we  have  learned  from  a  cable  of  Dr.  Nauen  that  the 
agreement  with  regard  to  the  Sack  lot  has  been  mate¬ 
rialized  and  that  the  building  has  already  been  started.” 
Then,  after  a  paragraph  of  technical  discussion,  on  page  3, 
beginning,  “I  kindly  request  you  to  inform  Mr.  Nauen  that 
certain  space  is  needed  for  the  machinery,”  I  read: 

“By  this  same  mail  I  am  sending  a  copy  of  this 

1814  letter  directly  to  Dr.  Nauen  in  order  to  enable  him 
to  discuss  the  matter  amply  with  you.” 

Does  that  refresh  your  recollection  that  you  received  cor¬ 
respondence  from  the  German  owners  yourself,  during  this 
period?  A.  It  refreshes  my  recollection  to  this  extent, 
that  on  certain  occasions,  like  this,  I  may  have  received 
a  copy  of  a  letter  which  was  mailed  to  Mr.  Vort  in  New 
York.  Ordinarily  I  would  not  receive  correspondence  from 
them. 

Q.  Did  you  keep  a  file  of  the  correspondence  you  re¬ 
ceived  from  and  sent  to  the  German  owners?  A.  No,  I 
did  not. 

Q.  Do  you  have  any  such  correspondence?  A.  No,  I 
have  not. 

Q.  Do  you  recall  the  circumstances  under  which  you 
became  a  director  of  Herman  Basch  &  Company?  A.  I 
believe  I  have  some  recollection,  yes. 

Q.  What  were  the  circumstances  under  which  you  be¬ 
came  a  director  of  Herman  Basch  &  Company?  A.  As  far 
as  I  can  reconstruct,  I  was  made  a  director  some  time  in 
1937  for  the  specific  purpose  of  “window  dressing”  toward 
the  boycott  committee. 

Q.  Who  made  you  a  director?  Do  you  know?  Did  you 
discuss  it  with  anyone?  A.  I  did  not  discuss  it  with  any¬ 
one.  I  was  simply  told,  “You  ought  to  be  a  director 

1815  because  directors  should  be  American  citizens.” 
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Q.  Who  told  you  that?  A.  I  don’t  recall  who  told 
me  that.  I  probably  heard  it  through  Mr.  Vort,  who  nor¬ 
mally  took  up  those  kinds  of  discussions  with  me. 

Q.  Was  this  Mr.  Ward  or  Mr.  Vort?  A.  Paul  Vort. 

Mr.  Wieferich:  I  think  it  would  be  helpful,  when  you 
use  the  name  “Mr.  Vort,”  if  you  would  say  “Paul  Vort,” 
because  we  don’t  want  to  have  an  error  in  the  transcript. 

By  Mr.  Wieferich: 

Q.  Do  you  recall  whether  or  not  you  discussed  the  mat¬ 
ter  of  becoming  a  director  with  any  of  the  German  owners 
yourself?  A.  No;  that  I  don’t  remember. 

Q.  Do  you  recall  whether  you  discussed  it  with  Mr. 
Stevenson?  A.  No,  I  don’t  remember  that. 

Q.  After  you  became  a  director,  did  you  receive  any 
instructions  from  the  German  owners  as  to  how  to  run  the 
company?  A.  I  do  not  remember  that  I  personally  or 
specifically  received  instructions  how  to  run  the  company 
while  I  was  a  director  in  1937  or  1938,  no. 

Q.  Did  Mr.  Paul  Vort  become  a  director  at  the  same 
time  that  vou  became  a  director?  Do  vou  recall?  A.  I  be- 
lieve,  yes,  he  became  a  director  also. 

1816  Q.  And  did  he  tell  you  that  his  directorship  was 
also  a  form  of  window  dressing?  A.  I  believe  I 
remember  that  was  the  consensus  of  opinion  among  us 
at  that  time,  that  it  was  simply  window  dressing,  to  put 
us  men  in  who  had  not  been  directors  before. 

Q.  Were  you  the  only  two  such  directors,  or  were  there 
other  directors  at  this  time  who  were,  in  your  phrase, 
“window  dressing”?  Do  you  know?  A.  I  believe  Mr. 
Fred  Basch  was  made  a  director  at  the  same  time.  The 
other  directors  I  don’t  remember. 

Q.  Did  you  attend  directors’  meetings  thereafter?  A.  I 
believe  I  did,  yes,  I  did. 

Q.  And  were  you  a  participant  in  the  decisions  to  de¬ 
clare  dividends  thereafter?  A.  It  appears  to  me  that  I 
must  have  been  a  participant  in  those  decisions,  on  account 
of  being  a  director. 
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Q.  And  do  you  recall,  was  there  any  discussion  at  these 
directors  ’  meetings  as  to  the  wishes  of  the  German  owners  ? 
A.  I  have  no  definite  recollection  about  it,  but  I  would 
reconstruct  the  condition  as  the  German  owners  would  let 
us  know  what  they  wanted  to  have  carried  out,  their  wishes, 
and  we  would  simply  do  it. 

Q.  Well,  in  what  form  would  they  let  you  know?  That 
is  what  I  am  trying  to  find  out.  A.  If  I  am  not 

1817  mistaken,  Mr.  George  Ward  was  a  director  at  the 
same  time,  in  1937  and  1938,  and  he  would  come 

over  and  convey  to  us  the  wishes  of  the  German  owners. 

That  is  the  way  I  reconstruct  the  situation. 

Q.  Do  you  recall  whether  or  not  from  time  to  time  some 
of  the  German  owners  themselves  sat  in  on  your  directors’ 
meetings?  A.  I  have  no  recollection  of  that,  no,  I  don’t. 

Q.  Do  you  recall  whether  from  time  to  time  your  brother, 
Dr.  Nauen,  sat  in  on  directors’  meetings?  A.  I  believe  my 
brother,  Otto  Nauen,  did  not  sit  in,  because  I  would  prob¬ 
ably  remember  an  instance  like  that. 

Q.  Do  you  recall  whether  it  was  a  practice  of  the  Ger¬ 
man  owners  to  come  over  at  the  end  of  each  year  and 
participate  in  the  declaration  of  dividends?  A.  I  do  not 
recall  that  they  would  come  over  to  participate  in  discus¬ 
sions  of  dividends  toward  the  end  of  the  year.  They  would 
come  over  some  time  or  other,  but  I  don’t  know  whether 
they  had  any  specific  ideas  about  dividends  when  they 
came  over. 

Q.  Was  there  any  understanding  reached  amongst  the 
directors  of  Herman  Basch  &  Company  that  the  names  of 
the  German  owners  would  not  appear  in  the  minutes  of 
the  directors’  meeting  as  being  present?  A.  I  don’t  know 
of  any  such  arrangement.  It  wTas  obvious  to  me  that 
the  names  of  the  German  owners  should  not  appear 

1818  wherever  it  was  possible  to  suppress  those  names. 

Mr.  Wieferich:  I  ask  to  have  marked  as  Defend¬ 
ant’s  Exhibit  No.  60  for  Identification  a  document  entitled 
“H.  Basch  &  Company,  Directors’  Meeting,  12-14-37”, 
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previously  identified  in  the  deposition  of  Mr.  Percus  as 
D  J -P-53-A. 

The  Court:  Did  you  say  “previously  identified”? 

Mr.  Wieferich:  In  the  deposition  of  Mr.  Percus,  your 
Honor,  as  DJ-P-53-A;  it  was  just  marked  in  that  deposi¬ 
tion  with  that  number,  that’s  all. 

The  Court:  I  take  it  this  is  not  in  evidence. 

Mr.  Wieferich:  No. 

(Thereupon,  document  entitled  “H.  Basch  &  Company, 
Directors’  Meeting,  12-14-37”,  (previously  identified  as 
DJ-P-53-A)  was  marked  by  the  Clerk  of  the  Court  “De¬ 
fendant’s  Exhibit  No.  60  for  Identification.”) 

By  Mr.  Wieferich: 

Q.  I  will  ask  you  to  examine,  Dr.  Nauen,  Defendant’s 
Exhibit  No.  60  for  Identification,  particularly  the  list  of 
persons  present,  to  refresh  your  recollection  (handing  docu¬ 
ment  to  witness).  A.  (The  witness  examined  the  docu¬ 
ment.) 

Q.  You  will  note  the  list  of  persons  present  includes 
both  yourself  and  your  brother,  Dr.  Nauen.  Does  that  re¬ 
fresh  your  recollection  that  he  was  present  at  that  meeting? 

A.  Yes,  it  does  refresh  my  recollection,  after  I  see 
1819  this;  he  must  have  been  present. 

Q.  Do  you  recall  whether  or  not  there  was  an 
understanding  that  such  presence  would  not  be  disclosed 
in  the  minutes  of  Herman  Basch  &  Company?  A.  No,  it 
doesn’t.  I  have  no  recollection  that  such  arrangements 
were  made  or  discussed;  I  have  no  recollection. 

Q.  Do  you  recall  whether  or  not  his  name  appeared  in 
the  minutes  of  that  meeting,  in  the  official  minutes  of  the 
company?  A.  I  don’t  remember.  That  is  fourteen  years 
ago  and  I  don’t  remember  what  happened  at  that  time, 
really. 

Q.  I  will  ask  you  to  examine  the  minutes  of  the  special 
meeting  of  the  board  of  directors  on  December  14,  1937, 
in  the  books  of  Herman  Basch  &  Company,  and  refresh 
vour  recollection  as  to  whether  or  not  vour  brother’s  name 


721 


appeared  as  present  at  that  meeting.  A.  I  don’t  see  the 
name  of  my  brother,  Otto  Nauen,  in  these  minutes  here, 
as  being  present,  that’s  true;  I  don’t  observe  it  here. 

Q.  As  a  matter  of  fact,  Dr.  Nauen,  wouldn’t  it  have 
destroyed  the  value  of  having  put  you  in  as  window  dress¬ 
ing  to  have  the  German  owners  appear  at  those  directors’ 
meetings,  in  the  minutes?  A.  Yes,  probably  it  would  have 
destroyed  the  effect  that  was  intended. 

Q.  Was  that  discussed  amongst  the  American  di- 

1820  rectors?  A.  I  don’t  recall  it  was  discussed.  The 
policy  was  simply  adopted,  and  it  was  done.  I  had 

nothing  to  do  with  it.  That  is  all  I  can  remember. 

Q.  Now,  Dr.  Nauen,  how  was  the  bonus  which  you  re¬ 
ceived  for  1938  authorized,  so  far  as  you  can  recall?  A.  I 
have  no  recollection  on  that  subject;  I  don’t  know. 

Q.  Do  you  recall  if  your  brother  authorized  it?  A.  No, 
I  don’t  recall  that. 

Q.  Do  you  recall  if  Mr.  Schoenburg  authorized  it?  A.  I 
don’t  recall;  I  don’t  know. 

Q.  Do  you  recall  when  your  bonus  for  the  preceding 
year  had  been  authorized,  1937,  that  is?  A.  No,  I  don’t 
recall;  I  don’t  recall  these  specific  details  any  more;  I 
don’t. 

Q.  Did  you  participate  in  any  discussions  which  led  up 
to  the  payment  of  your  1937  bonus?  A.  I  have  no  dis¬ 
tinct  recollection  of  such  events. 

Q.  Do  you  recall  whether  you  participated  in  any  dis¬ 
cussions  afterward  when  a  controversy  arose  as  to  whether 
your  bonus  had  been  higher  than  it  should  have  been? 
A.  No,  I  don’t  think  so.  I  didn’t.  I  received  my  bonus, 
and  that  was  good  enough  for  me. 

Q.  Do  you  recall  when  you  were  first  notified  of 

1821  your  1938  bonus?  A.  As  far  as  I  can  reconstruct, 
it  must  have  been  around  December,  I  thought 

Christmastime,  1938. 

Q.  And  who  notified  you?  A.  I  don’t  recall  who  noti¬ 
fied  me  about  the  bonus  in  1938;  probably  I  would  hear 
it  through  Mr.  Paul  Vort. 
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Q.  Did  you  use  this  bonus  at  the  Trenton  conference 
to  pay  for  your  stock?  A.  Yes,  that  was  part  of  my  money, 
yes. 

Q.  Did  you  have  a  percentage  bonus,  in  addition  to  the 
special  bonus  we  have  been  discussing?  A.  Yes,  I  did 
have. 

Q.  And  did  you  use  your  percentage  bonus  as  well  at 
Trenton?  A.  Yes. 

Q.  Do  you  have  any  writing  of  any  kind  which  author¬ 
izes  your  special  bonus  for  the  year  1938?  A.  No,  I  have 
no  writing;  as  far  as  I  know,  I  have  nothing. 

Q.  Do  you  recall  whether  the  board  of  directors  author¬ 
ized  it?  A.  I  have  no  recollection  about  that,  no. 

Q.  Were  you  a  director  of  Herman  Basch  &  Company 
at  the  time  of  the  Trenton  conference?  A.  I  was  a  director 
up  to  the  time  of  the  conference.  After  the  conference  I 
was  not  a  director  any  more. 

1822  Q.  Did  you  discuss  vour  resignation  with  anyone 
at  Trenton?  A.  I  did  not  discuss  the  resignation; 
I  was  simply  told  that  I  was  to  resign. 

Q.  Who  told  you  that?  A.  I  believe  Mr.  George  Ward 
told  me  that. 

Q.  Did  you  raise  any  question  as  to  why  you  were  told 
to  resign?  A.  No,  I  did  not  raise  a  question. 

Mr.  George  Ward  at  that  time  told  me,  “This  has  no 
significance  as  to  your  ability  of  being  a  director,  but,  for 
considerations  of  your  own,  you  will  resign,  and  somebody 
else  will  be  a  director.’’ 

Q.  What  were  those  reasons?  Do  you  know?  A.  The 
reasons?  As  far  as  I  understood,  it  was  the  re-grouping 
of  the  directors  in  the  new  set-up  of  the  Herman  Basch 
Company. 

Q.  And  who  was  in  charge  of  this  re-grouping?  Mr. 
Ward?  A.  Yes,  Mr.  Ward,  and,  perhaps,  Mr.  Schoenburg. 
They  made  the  arrangements. 

Q.  And  did  you  discuss  it  directly  with  Mr.  Schoenburg? 
A.  No;  I  didn’t. 
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Q.  Was  your  brother  at  the  Trenton  conference?  A. 
Otto  Nauen  was  there,  yes. 

1823  Q.  Did  you  discuss  it  with  him?  A.  No. 

Q.  Let’s  go  back  prior  to  Trenton  again. 

I  think  on  direct  you  testified  that  the  first  time  you 
knew  you  were  going  to  be  a  stockholder  was  at  the  Tren¬ 
ton  conference  itself;  is  that  right?  A.  That  is  right;  yes. 

Q.  And  when  is  the  first  time  that  you  knew  that  the 
German  owners  were  going  to  sell  the  company?  A.  The 
first  news  regarding  such  a  sale  was  given  to  me  on  the 
way  to  Trenton,  traveling  from  New  York  to  Trenton,  in 
the  company  of  Mr.  Paul  Vort  and  Fred  Basch. 

Q|  Had  you  discussed  in  January  1939  the  possibility  of 
the  sale  of  the  German  interests  in  Herman  Basch  &  Com¬ 
pany  with  the  other  Americans  in  this  picture,  Mr.  Steven¬ 
son,  Mr.  W'ard,  Mr.  Klein,  Mr.  Vort,  and  Mr.  Percus? 
A.  At  the  time  you  mentioned,  I  overheard  a  lot  of  con¬ 
versation  regarding  this  topic,  and  very  likely  I  offered  my 
views  as  to  that. 

Q.  Had  you  indicated  to  anyone  that  you  were  pre¬ 
pared  to  buy  shares  in  the  company  prior  to  Trenton? 
A.  No,  I  had  not  made  any  indication  to  anyone.  The 
details  of  this  whole  transaction  were  entirely  hazy  to  me 
at  that  time. 

Q.  Had  you  told  anyone  that  you  had  approximately 
$9,000  to  purchase  shares  at  Trenton,  prior  to  Tren- 

1824  ton?  A.  I  have  no  recollection  of  that;  I  don’t 
think  so. 

Q.  Do  you  recall  telling  Mr.  Mahler  whether  you  were 
prepared  to  buy  shares  of  Herman  Basch  &  Company  in 
January  1939?  A.  I  have  no  recollection  of  that;  no. 

Q.  Did  you  discuss  the  matter  with  Fred  Basch  and 
Paul  Vort  at  all  in  January?  A.  Most  likely  I  did;  yes. 
Most  likely  we  discussed  this  situation  among  ourselves. 

Q.  And  did  you  tell  either  of  them  that  you  were  pre¬ 
pared  to  buy  shares  in  Herman  Basch  &  Company?  A.  I 
believe  I  have  stated  at  that  time,  if  it  is  possible  for  me 
to  buy  shares,  I  would  like  to  buy. 
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Q.  Did  you  indicate  to  them  the  price  at  which  you  were 
prepared  to  buy?  A.  No. 

Q.  Were  you  prepared  to  buy  at  any  price?  A.  Not  at 
any  price,  no. 

Q.  Did  you  fix  the  limit?  A.  No,  I  didn’t  discuss  figures; 
no  figures  whatsoever  were  mentioned. 

Q.  Did  you  ask  anyone  to  negotiate  for  shares  for  you, 
trv  to  get  vou  some?  A.  No,  I  did  not. 

Q.  Did  you  write  your  brother  at  any  time  and 
1825  ask  him  for  shares?  A.  No,  I  did  not. 

Q.  Who  did  you  understand  was  going  to  carry 
on  the  negotiations  for  the  shares,  if  any?  A.  I  under¬ 
stood  that  Fred  Basch  and  Paul  Vort  would  have  first  call 
on  the  shares,  and  that  I,  at  that  time,  was  a  very  insig¬ 
nificant  figure  in  the  whole  picture  and  would  hardly  be 
recognized. 

Q.  Hadn’t  you  had  a  meeting  with  George  Ward  your¬ 
self,  prior  to  the  Trenton  conference,  looking  toward  the 
purchase  of  Thorer  &  Company’s  interest  in  the  Herman 
Basch  &  Company?  A.  I  don’t  remember  that  I  had  a 
meeting  with  George  Ward  and  discussed  these  topics  with 
him. 

Q.  Do  you  recall  a  meting  with  any  of  the  lawyers  in 
the  picture,  Mr.  Stevenson,  prior  to  Trenton,  discussing 
the  possible  sale  of  Thorer  &  Company’s  interest  in  Her¬ 
man  Basch  &  Company?  A.  No,  I  don’t  remember  that. 

Q.  Who  told  you  that  Mr.  Basch  and  Mr.  Vort  were  to 
have  first  call  on  the  shares  if  they  were  to  be  sold?  A. 
Nobody  told  me  that.  That  was  my  own  intuition,  my 
own  understanding,  because  Paul  Vort  and  Fred  Basch  at 
times  were  called  the  “Crown  Princes.” 

“Crown  Princes”  indicated  to  me  that  they  were  the 
heirs  of  the  company  of  old  Herman  Basch,  and 
1S26  therefore  they  had  a  right,  based  on  a  certain  degree 
of  inheritance  in  this  case,  to  take  the  company  over, 
and  therefore  had  first  call  on  the  shares  whenever  they 
would  be  available. 
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Q.  Were  you  a  crown  prince,  a  so-called  crown  prince? 
A.  Not  in  the  very  beginning.  I  joined  this  group  a  little 
later. 

Q.  "What  do  you  mean  by  the  “beginning”?  Was  this 
some  time  prior  to  Trenton?  A.  In  1933,  when  I  first  was 
employed  by  Herman  Basch  &  Company,  I  was  not  con¬ 
sidered  a  crown  prince.  I  only  was  added  to  this  group 
of  crown  princes  later,  in  1936  and  1937,  when  I  gained  a 
little  more  importance  and  my  position  became  clearer 
that  I  was  one  of  the  group  which  was  considered  to  be 
the  crown  princes. 

Q.  Do  you  recall  whether  or  not  you  saw  the  cross¬ 
options  prior  to  the  Trenton  conference?  A.  No,  I  did  not 
see  the  cross-options  prior  to  Trenton. 

Q.  Did  you  see  the  German  option  prior  to  the  Trenton 
conference?  A.  No,  I  did  not. 

Q.  Did  you  see  any  of  the  documents  executed  at  Tren¬ 
ton  prior  to  that  conference?  A.  None  whatsoever. 

Q.  Did  you  know  they  were  being  prepared?  A. 
No. 

1827  Q.  Do  you  recall  a  series  of  three  conferences  in 
January,  which  counsel  questioned  you  about  on 
direct  examination,  concerning  the  issuance  of  an  option 
and  a  stock  certificate  in  connection  with  certain  boycott 
matters?  A.  Yes,  I  do  recall  that  we  had  conferences,  ves. 

Q.  Do  you  recall  that  at  that  conference  the  possible  sale 
of  Thorer  &  Company’s  interests  was  discussed?  A.  I  do 
not  recall,  no.  I  do  not  recall  it  was  discussed — at  any  rate, 
it  was  not  discussed  with  me. 

Q.  To  refresh  your  recollection  concerning  conferences 
with  Mr.  Stevenson,  Dr.  Nauen,  I  will  ask  you  to  examine 
Defendant’s  Exhibit  No.  36,  being  a  day-note  of  Mr.  Steven¬ 
son,  February  1,  1939,  which  reads: 

‘Conference  with  Mr.  Ward.  Long  conference  at  Briesen 
&  Schrenk  with  Messrs.  Klein,  Ward,  and  Vortrefflich;  con¬ 
ference  with  Dr.  Nauen,  five  hours. 


“J.  A.  Stevenson.” 
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(Handing  to  witness:)  Do  you  recall  having  a  conference 
with  Mr.  Stevenson  on  February  first?  A.  I  don’t  recall  ex- 
actlv  whether  it  was  Februarv  first,  but  the  note  indicates 
I  had  a  conference. 

The  Court:  Did  you  have  that  identified  in  any  way? 

Mr.  Wieferich:  Yes.  It  is  Defendant’s  Exhibit  No.  36  for 
Identification,  your  Honor.  It  was  previously  marked. 

The  Court:  Very  well. 

1828  By  Mr.  Wieferich: 

Q.  Do  you  recall  what  the  subject  matter  of  the  February" 
first  conference  with  Mr.  Stevenson  was,  Dr.  Nauen?  A. 
My  closest  guess  as  to  the  subject  of  this  conference  is  this: 

I  had  to  see  Mr.  Stevenson  rather  frequently  in  connec¬ 
tion  with  the  acquisition  of  real  estate,  which  was  to  be  used 
for  factory  expansion  purposes. 

In  1939,  around  that  time,  February,  and  prior  to  that, 
and  later,  we  purchased  quite  a  few  parcels  of  real  estate 
in  the  adjacent  block  in  North  Bergen,  and  the  real  estate 
titles  were  at  times  very'  doubtful  and  uncertain. 

Mr.  Stevenson  was  checking  into  the  title  of  the  real 
estate,  and  was  checking  into  the  condition  under  which 
the  real  estate  was  acquired. 

I  was  the  one  who  took  these  matters  up  with  him.  Prob¬ 
ably  that  was  the  reason  I  saw  him. 

Q.  Do  you  recall  whether  or  not  at  or  about  this  time 
you  discussed  with  the  other  people,  who  were  connected 
with  Basch  &  Company,  which  of  the  Germans  should  come 
over  for  the  Trenton  conference?  A.  No,  I  didn’t  discuss 
any  such  things. 

Q.  Did  you  ever  discuss  that  with  Mr.  George  Ward?  A. 
No,  it  was  none  of  my  business. 

1829  Q.  At  the  Trenton  conference  itself,  who  was  it 
informed  you  of  the  number  of  shares  you  might  pur¬ 
chase?  A.  That  was  Mr.  Fred  Basch  and  Paul  Vort. 

Q.  Did  you  discuss  this  document  with  your  brother, 
Dr.  Nauen?  A.  No,  I  did  not. 
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Q.  Did  you  discuss  it  with  Mr.  Schoenburg?  A.  No,  I 
didn’t. 

Q.  Who  informed  you  how  many  shares  would  be  free 
and  how  many  under  option  to  the  Germans?  A.  This  par¬ 
ticular  break-down  was  also  discussed  with  me  and  Paul 
Yort  and  Fred  Basch. 

Q.  Did  you  discuss  that  with  either  of  the  two  German 
representatives?  A.  No,  I  didn’t;  no. 

Q.  Did  you  discuss  the  price  to  be  paid  with  either  of  the 
two  German  representatives?  A.  No,  I  didn’t. 

Q.  Who  did  you  understand  set  the  price  at  the  confer¬ 
ence?  A.  At  the  conference  I  had  no  clear  picture  about 
these  matters.  It  was  left  to  me  to  find  out  about  these 
things  if  I  care  to. 

I  was  an  insignificant,  little  person,  at  that  conference. 
People  didn’t  bother  to  sell  me  shares  or  to  discuss  the 
price. 

1830  Q.  Did  you  suggest  less  than  $200  to  anybody  for 
the  shares?  A.  I  did  not  make  offers  at  all;  I  per¬ 
sonally  didn ’t  make  offers. 

Q.  Was  there  any  bargaining  back  and  forth,  so  far  as 
price  was  concerned,  on  your  shares?  A.  Well,  I  overheard 
a  lot  of  conversation  and  discussion  about  these  price  con¬ 
ditions. 

Q.  I  say,  on  your  shares,  did  you  suggest  less  or  was 
more  demanded  of  you  than  the  $200  per  share  at  any 
time?  A.  No;  no.  I  accepted  the  same  price  as  Paul  Vort 
and  Fred  Basch  were  accepting. 

Q.  Did  you  make  an  estimate  of  the  book  value  of  your 
shares  at  the  Trenton  conference?  A.  No,  I  didn’t. 

Q.  Did  you  make  an  estimate  of  the  net  worth  of  the 
company  at  the  Trenton  conference  ?  A.  No. 

Q.  Did  you  have  any  financial  analyses  there  to  examine  ? 
A.  No.  No,  I  did  not  do  this ;  I  didn’t  bother  about  this. 

Q.  Did  you  know  who  all  the  other  purchasers  were  at 
Trenton?  A.  I  knew  that  toward  the  end  of  the  conference, 
yes. 
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Q.  Did  any  of  tlie  other  purchasers  ask  you  how 

1831  much  money  you  were  prepared  to  invest?  A.  May 
I  have  that  question  again? 

The  Court:  Read  the  question,  please. 

The  Reporter  (reading):  “Q.  Did  any  of  the  other  pur¬ 
chasers  ask  you  how  much  money  you  wrere  prepared  to  in¬ 
vest?”  A.  Yes. 

By  Mr.  Wieferich: 

Q.  Who?  A.  Mr.  Paul  Vort  and  Fred  Basch. 

Q.  And  what  did  you  tell  them?  A.  I  told  them,  as  far 
as  I  can  reconstruct,  that  I  had  a  certain  amount  of  money, 
$9,200,  on  deposit  with  the  company,  with  Basch  &  Com¬ 
pany.  I  was  willing  to  invest  all  that  money. 

Q.  Was  this  at  Trenton?  A.  At  Trenton,  yes. 

Q.  Had  you  told  anyone  that  prior  to  Trenton?  A.  No. 
Q.  Did  you  participate  in  any  discussion  with  the  other 
shareholders  as  to  how  they  were  paying  for  their  shares? 
A.  No,  I  did  not. 

Q.  Mr.  Yort,  for  example,  Paul  Vort?  A.  I  don’t  recall 
that  Mr.  Vort  told  me  which  way  he  w’as  going  to  pay  for 
his  shares. 

Q.  Mr.  Fred  Basch  ?  A.  Mr.  Fred  Basch  neither. 

1832  Q.  How  about  Mr.  Koch?  Did  you  understand 
how  he  was  to  pay  for  his  shares — Theodore  Koch? 

A.  No.  He  hardly  talked  to  me. 

Q.  Was  your  approval  requested  for  any  legal  fees  or 
expenses  for  Mr.  Koch,  from  Herman  Basch  &  Company? 
A.  I  don’t  remember.  I  don’t  think  so. 

Q.  Was  your  approval  requested  for  any  legal  fees  for 
Mr.  Stevenson,  from  Herman  Basch  &  Company?  A.  I 
don’t  remember.  I  don’t  think  so. 

Q.  Do  you  recall,  did  you  resign  as  a  director  before 
or  after  you  bought  your  shares?  A.  That  is  not  quite 
clear  to  me.  It  was  done  practically  simultaneously. 

Q.  Do  you  recall  if  that  was  one  of  the  conditions  which 
was  attached  to  the  sale  by  the  German  vendors? 
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The  Witness:  Your  Honor,  I  don’t  understand  the  ques¬ 
tion. 

The  Court:  Bead  the  question,  please. 

The  Reporter  (reading) :  “Q.  Ho  you  recall  if  that  was 
one  of  the  conditions  which  was  attached  to  the  sale  by 
the  German  vendors?” 

Mr.  Berger:  May  I  ask  what  is  ‘‘that”? 

Mr.  Wieferich:  The  resignation  of  Dr.  Nauen. 

The  Witness:  No,  that  was  not  a  condition.  It  was  not 
a  condition  at  all. 

By  Mr.  Wieferich: 

1833  Q.  I  think  you  testified  on  direct  that  certain  of 
the  agreements  which  were  reached  at  Trenton  were 

a  condition  of  the  sale.  A.  Yes. 

Q.  Can  you  identify  which  were  and  which  of  these 
transactions  that  occurred  at  Trenton  were  conditions  of 
the  sale  by  the  German  vendors  ?  A.  The  conditions  of  the 
sale,  as  far  as  I  can  see  the  thing  properly,  were: 

A  general  re-purchase  option;  a  cross-option  amongst 
the  members  of  my  49  per  cent  group. 

Those  were  two  conditions  imposed  on  me  that  I  had  to 
accept. 

My  resignation  as  a  director  of  Herman  Basch  &  Com¬ 
pany  was  not  a  condition,  as  far  as  I  was  concerned. 

Q.  How  about  your  employment  contract?  That  was 
changed  at  Trenton,  wasn’t  it?  A.  Yes. 

Q.  Was  that  arrangement  part  of  the  sale?  A.  I  did 
not  consider  that  a  part  of  the  sale,  no. 

Q.  Ho  you  recall  with  whom  you  negotiated  that  change  ? 
A.  Yes,  I  do  recall  that:  Mr.  Schoenburg  and  Mr.  George 
Ward. 

Q.  Hid  they.bring  that  mater  up  or  did  you  bring  it  up? 
A.  I  believe  they  brought  it  up. 

1834  Q.  Just  what  was  the  nature  of  the  discussion 
you  had  with  them  about  this,  as  best  you  can  recall? 

A.  To  the  best  of  my  recollection,  I  was  called  into  a 
separate  room  by  Mr.  George  Ward,  and  I  met  Mr.  Schoen- 


burg  in  that  room,  and  these  gentlemen  told  me  they  had 
called  me  in  to  discuss  a  new  employment  agreement  with 
me,  to  succeed  the  present  or  the  old  employment  agree 
ment. 

They  went  over  the  terms  of  the  old  agreement  and  they 
offered  improved  conditions:  A  raise  in  salary;  a  raise  in 
percentage  of  remuneration;  and  their  initial  proposition 
was  not  quite  satisfactory  to  me. 

I  made  a  counter  proposition,  and  after  some  bargain¬ 
ing  we  finally  agreed,  in  a  very  friendly  way,  on  a  new 
employment  contract  containing  these  conditions. 

Q.  Was  this  before  or  after  you  bought  his  stock!  A. 
That  I  could  not  remember  exactly.  It  appears  to  me  it 
was  clone  in  between. 

There  were  so  many  discussions ;  one  of  these  discussions 
was  the  employment  contract  discussion. 

Q.  What  was  wrong  with  their  original  proposition  that 
vou  sav  vou  refused!  Do  vou  recall?  A.  The  figure  was 
too  low.  I  asked  for  a  higher  pay. 

Q.  Did  you  discuss  this  matter  with  anyone  else,  or  just 
with  Schoenburg  and  George  Ward!  A.  Only  with  Mr. 
Schoenburg  and  Mr.  George  Ward. 

1835  Q.  Why  was  Mr.  Schoenburg  interested  in  your 
employment  at  all  if  he  was  selling  the  company? 

Do  vou  know?  A.  I  believe  Mr.  Schoenburg  was  interested 
in  seeing  me  stay  on  with  the  company  and  wanted  to  see 
me  satisfied  with  a  contract  I  liked  because  I  was  valuable  to 
the  company  at  that  time. 

Q.  Do  you  recall  whether  or  not  they  discussed  a  limita¬ 
tion  of  dividends  in  connection  with  your  increased  em¬ 
ployment  contract?  A.  I  don’t  recall  any  such  thing. 

#•###•**## 

1836  Q.  Did  you  actually  get  your  shares  at  Trenton? 
The  Court:  Do  you  mean  the  certificates? 

Mr.  Wieferich:  The  certificates,  yes,  your  Honor. 

The  Witness:  Well,  I  had  some  shares  in  my  hands  for 
a  few  minutes,  and  then  I  had  to  give  them  up. 
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By  Mr.  Wieferich: 

Q.  And  was  this  pursuant  to  the  escrow  arrangement 
which  was  reached  at  Trenton?  A.  Yes,  that  is  what  I 
remember. 

Q.  Did  you  sign  a  stock  power  in  blank  at  that  time? 
A.  I  believe  I  did.  Yes,  I  believe  I  did. 

Q.  And  didn’t  this  include  both  your  free  shares 

1837  and  your  optioned  shares?  A.  I  believe  it  included 
only  the  optioned  shares. 

Q.  What  happened  to  your  free  shares?  A.  I  had  to 
give  up  the  certificates. 

Q.  You  mean  the  stock  power  only  included  the  optioned 
shares?  A.  Only  the  optioned  shares. 

Q.  But  you  gave  up  the  free  shares  to  the  escrow  also, 
is  that  right?  A.  That  is  right,  yes. 

Q.  Did  you  participate  in  the  selection  of  the  escrow 
agents?  A.  No,  I  did  not;  no. 

Q.  Do  you  know  who  appointed  them?  A.  I  don’t  know 
who  did  it.  The  names  were  simply  announced. 

Q.  Who  announced  them?  A.  Mr.  Stevenson  or  Mr. 
George  Ward. 

Q.  Did  you  object  to  any  of  the  escrow  agents?  A.  No, 
I  did  not. 

Q.  Did  you  propose  any  of  the  names  yourself?  A.  No. 
Q.  What  part  did  Dr.  Otto  Nauen  play  in  this  Trenton 
conference,  your  brother?  A.  He  was  legal  counsel  to  Mr. 
Schoenburg. 

Q.  And  did  you  hold  separate  discussions  with 

1838  him?  A.  No.  I  had  no  discussion,  separate  dis¬ 
cussion,  with  my  brother,  Otto  Nauen. 

Q.  Did  you  speak  to  him  at  all?  A.  Yes.  Of  course, 
I  greeted  him.  We  had  dinner  together  in  the  evening. 

Q.  You  have  covered  a  series  of  conversations  you  had 
with  Mr.  Ward  and  Mr.  Schoenburg.  Was  your  brother 
there  at  those  conferences?  A.  No,  he  was  not  there.  My 
brother  said,  “I  stay  out  of  it;  you  act  for  yourself.” 
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Q.  Did  you  have  occasion  to  go  over  the  documents  you 
signed,  with  him?  A.  No,  I  did  not. 

Q.  Did  you  have  legal  counsel  of  your  own  there?  A.  I 
had  no  legal  counsel  of  my  own  after  the  establishment  of 
the  two  distinct  groups,  the  49  per  cent  and  the  51  per  cent. 

Mr.  Fred  A.  Klein,  who  was  a  member  of  my  group,  he 
answered  questions  as  far  as  legal  counsel  was  concerned. 

Q.  "When  is  the  first  time  that  you  realized  the  purchasers 

would  be  split  into  49  and  51  per  cent  groups?  A.  I  believe 

I  realized  that  fairlv  earlv  in  this  conference. 

«  •> 

Q.  Had  you  been  informed  of  that  prior  to  the 
1S39  Trenton  conference?  A.  No. 

Q.  Had  you  carried  on  any  conversations  with  Mr. 
Mahler  in  January  concerning  the  purchase  of  stock  of 
Herman  Basch  &  Company?  A.  I  do  not  recall  that.  I 
don’t  think  so. 

Q.  Do  you  recall  whether  Mr.  Mahler  went  to  Europe 
in  January  1939?  A.  I  heard  that,  much  later,  that  he 
had  gone  to  Europe. 

*••*••••«• 

Q.  Do  you  recall  whether  there  was  any  discussion  at 
the  Trenton  conference  of  further  representations  to  be 
made  to  the  boycott  committee  on  behalf  of  Herman  Basch 
&  Company?  A.  Yes,  I  do  recall  that  this  situation  was 
discussed. 

Q.  Did  you  participate  in  that  discussion?  A.  I  listened 
to  the  discussions. 

Q.  Can  you  tell  me  who  participated  in  those  discus¬ 
sions?  A.  As  far  as  I  can  recall,  practically  everybody 
was  sitting  in  on  this. 

Q.  What  was  decided?  Do  you  know?  A.  As  far  as 
I  remember,  Mr.  Klein  was  given  certain  instructions 
and  information,  and  he  was  to  see  the  boycott 
1840  committee  again  shortly  after  the  conference. 

Q.  Do  you  recall  what  the  instructions  were?  A. 
No,  I  don’t  recall  details,  I  only  recall  the  general  topics. 

Q.  Do  you  recall  if  he  was  to  tell  them  that  the  Germans 
had  sold  out  at  Trenton?  A.  No,  I  don’t  recall  that. 
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Q.  Do  you  recall  whether  this  matter  of  the  boycott  had 
any  connection  with  whether  Mr.  Curt  Mahler’s  name 
should  appear  on  the  documents  signed  at  Trenton?  A. 
No,  I  don’t  recall  that. 

Q.  Do  you  recall  whether  there  w^as  any  discussion  as  * 
to  whether  Mr.  Mahler’s  name  should  appear  on  the  docu¬ 
ments  signed  at  Trenton?  A.  No,  I  don’t  recall  the  inci¬ 
dent.  I  tell  you,  I  didn’t  realize  such  a  situation.  It  was 
not  clear  to  me  at  the  time  at  all. 

Q.  You  knew  that  Mr.  Mahler  was  one  of  the  purchasers 
at  Trenton,  didn’t  you?  A.  I  had  a  fair  idea  that  he  would 
be  one  of  the  purchasers,  that’s  right. 

Q.  Did  you  know  whether  he  was  taking  the  shares  in 
his  own  name  or  through  nominees?  Was  that  discussed 
in  your  presence  ?  A.  That  was  not  discussed  in  my 
1841  presence,  but  I  recall  that  the  stock  certificate  was 
not  made  out  in  his  name;  that  I  recall. 

Q.  And  did  you  know  of  any  reason  for  that?  A.  The 
reason,  as  I  understood,  was  not  to  show  any  connection 
between  him  and  our  company,  the  Basch  Company. 

Q.  Did  that  have  any  connection  with  the  representa¬ 
tions  Mr.  Klein  was  going  to  make  to  the  boycott  com¬ 
mittee?  A.  I  understood  Mr.  Klein  could  use  his  own 
judgment  on  what  representations  he  could  make  to  the 
boycott  committee,  provided  he  had  to  go  there  again. 

Q.  Do  you  recall  whether  there  was  any  discussion  at 
Trenton  as  to  certain  of  the  documents  you  were  signing, 
remaining  undisclosed  to  the  boycott  committee?  A.  No; 
no,  I  don’t  recall  that. 

Q.  Was  the  disclosure  of  the  German  option,  for  ex¬ 
ample,  ever  discussed,  whether  that  should  be  disclosed  to 
the  boycott  committee?  A.  I  don’t  remember  that. 

Q.  How  about  the  cross  options  or  the  escrow?  Do  you 
recall  whether  that  was  discussed,  the  disclosure  of  those 
to  the  boycott  committee?  A.  No,  I  don’t  recall  these 
details  at  all. 

Q.  Were  you  informed  at  the  Trenton  conference  whether 
any  contemporaneous  discussions  were  being  held  con- 
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1S42  ce rning  the  sale  of  Thorer  &  Hollender?  A.  No. 
I  was  not  informed  about  it. 

Q.  Did  you  hear  of  any  such  discussions?  A.  No,  I 
didn’t. 

Q.  Do  you  know  whether  or  not  Mr.  Klein  had  to  go 
before  the  boycott  committee  subsequently,  for  Herman 
Basch  &  Company?  A.  I  don’t  know  for  certain.  I  re¬ 
member  that  the  possibility  of  him  appearing  before  that 
committee  was  discussed  at  Trenton. 

Q.  Do  you  recall  that  he  already  had  a  date  for  the 
following  Monday - A.  No,  that  I  don’t  recall. 

Q.  - with  the  boycott  committee?  A.  No. 

Q.  Do  you  recall  signing  a  document  at  Trenton  which 
made  all  of  the  agreements  made  there  subject  to  the  pro¬ 
visions  of  the  German  option?  A.  Not  as  of  today,  I  don’t 
recall  that,  no. 

Q.  Do  you  recall  that  there  was  a  supplemental  agree¬ 
ment  signed,  supplementing  your  cross  options?  A.  I  don’t 
know.  I  don’t  know.  I  don’t  recall. 

Q.  For  the  purpose  of  refreshing  the  witness’  recollec¬ 
tion,  I  will  ask  him  to  examine  a  document  which  I  will 
identify  as  Defendant’s  Exhibit  No.  61  for  Identification, 
being  a  supplemental  agreement  dated  February  18,  1939, 
composed  of  four  pages,  signed  by  Fred  Basch,  Paul 
1843  Vortrefflich,  Ernest  Nauen,  Fred  Klein,  George 
Ward,  Theodore  W.  Koch,  J.  A.  Stevenson,  which 
was  marked  at  the  deposition  of  George  Ward  in  this  pro¬ 
ceeding  as  D.J-W-223,  and  I  will  refer  to  the  last  page 

thereof  to  refresh  vour  recollection. 

* 

The  Court:  The  fourth  page  of  the  supplemental?  That 
is  the  one  you  want  to  refer  to? 

Mr.  Wieferich:  Yes,  your  Honor. 

(Thereupon,  supplemental  agreement  dated  February 
IS,  1939  (previously  identified  as  D.J-W-223)  was  marked 
by  the  Clerk  of  the  Court  “Defendant’s  Exhibit  No.  61 
for  Identification.”) 

(Counsel  handed  the  said  exhibit  to  the  witness  and  the 
witness  examined  it.) 


735 


By  Mr.  Wieferich: 

Q.  Having  examined  this  document,  Dr.  Nauen,  do  you 
recall  whether  or  not  one  of  the  conditions  of  the  sale  was 
that  the  cross-option  agreements  were  subject  to  the  con¬ 
ditions  of  the  German  option?  A.  I  am  reading  on  this 
particular  page  only  something  about  a  price  of  the  option 
free  shares. 

Q.  I  want  you  to  read  the  fourth  page,  the  signature 
page,  Dr.  Nauen,  to  refresh  your  recollection. 

(The  witness  examined  the  exhibit.) 

Do  you  recall  now  whether  that  was  one  of  the  conditions 
of  the  sale  laid  down  by  the  German  vendors?  A.  Yes;  I 
do  recall  now.  I  do. 

1844  Q.  You  will  notice  on  that  exhibit,  Dr.  Nauen,  that 
Curt  Mahler’s  name  is  not  signed  over  where  yours 
is,  but  simply  over  here,  saying  “Approved.”  Were  you 
there  when  he  signed?  A.  I  don’t  remember  that.  I  don’t 
remember. 

Q.  Do  you  know  of  any  reason  why  he  didn’t  sign  along 
with  you  but  signed  separately  as  “Approved”?  A.  I  offer 
as  the  possible  explanation  the  fact  that  he  arrived  at  the 
conference  at  a  later  time  than  the  others,  after  the  sign¬ 
ing  of  this  document. 

Q.  You  will  also  notice  that  there  is  written  on  this 
document  “Cancelled  January  2,  1941.”  A.  That’s  right. 

Q.  Did  you  write  that?  A.  I  don’t  know.  I  don’t  know. 

Q.  Do  you  recall  it  was  cancelled  on  January  2,  1941? 
A.  The  option  between  Thorer  &  Company  and  the  buyers 
of  stock  in  Trenton  to  my  knowledge  was  cancelled  as  of 
January  2,  1941 ;  that’s  right. 

Q.  Well,  now, - 

The  Court:  Just  a  minute.  You  say  “as  of”  that  time; 
do  you  mean  on  that  date  or  that  the  cancellation  of  the 
instrument  was  before  that  date? 

The  Witness:  Your  Honor,  I  am  confused  on  this  thing 
here,  this  remark  on  here.  This  is  the  German  re- 
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1845  purchase  option,  as  far  as  I  can  now  reconstruct. 
I  don’t  know. 

Mr.  Berger:  Your  Honor,  we  are  confusing  the  record. 
This  is  not  the  German  re-purchase  option.  It  is  a  supple¬ 
mental  cross  option. 

With  that  in  mind,  the  witness  ought  to  be  questioned 
to  clarify  the  record. 

Mr.  Wieferich:  Well,  the  witness  can  make  whatever 
answer  he  wants ;  he  has  the  document  in  front  of  him. 

Mr.  Berger:  He  is  not  a  lawyer. 

Mr.  Wieferich:  All  I  want  to  know  is  if  that  was  can¬ 
celled  on  January  2,  1941. 

By  Mr.  Wieferich: 

Q.  Do  you  recall?  A.  I  believe  that  is  right,  that  it  was 
cancelled  on  January  2,  1941. 

Q.  Do  you  recall  whether  the  cross  options  were  can¬ 
celled  on  that  date  also?  A.  The  cross  options  were  can¬ 
celled  as  of  that  date. 

Q.  Well,  when  were  they  cancelled?  A.  They  were  can¬ 
celled  in  August  1941. 

Q.  Well,  why  was  this  document  cancelled  on  January  2 
and  the  cross  options  cancelled  in  August  as  of  January  2? 
A.  This  dating  of  the  cancellation  of  the  agreement  was 
done  by  legal  counsel.  They  prepared  the  cancellation 
documents ;  thev  inserted  the  date. 

1846  I  do  remember  that  early  in  1941  we  began  dis¬ 
cussions  revolving  around  the  cancellation  of  the 

cross  options,  and  in  my  opinion  that  could  be  a  good 
reason  to  date  them  back  to  January  2,  1941. 

Q.  Who  was  your  legal  counsel,  at  this  time?  A.  I  had 
no  legal  counsel  of  mv  own. 

Q.  Who  was  the  legal  counsel  you  referred  to  in  your 
answer  stating  that  they  did  this?  A.  Mr.  Stevenson,  prin¬ 
cipally. 

Q.  As  a  matter  of  fact,  didn’t  you  testify  previously 
that  the  first  cross  options  were  not  cancelled  in  August 
but  were  cancelled  some  time  in  September  because  of  a 
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letter  you  wrote?  A.  The  letter  I  believe  you  are  refer¬ 
ring  to  is  the  letter  signed  by  Paul  Vort,  Fred  Basch, 
and  myself,  to  Mr.  Stevenson,  in  August  1941.  As  far  as 
I  can  recall,  without  seeing  this  letter  right  before  me,  this 
letter  refers  to  the  cancellation  of  the  option  agreement, 
which  just  had  taken  place  in  August  1941. 

Q.  And  do  you  recall  that  you  said  that  you  did  not 
want  that  to  become  effective  until  you  got  an  increased 
employment  contract?  A.  Yes.  That  is  stated  in  the  sec¬ 
ond  paragraph  of  that  letter. 

Q.  Did  you  write  a  subsequent  letter  in  which  you 

1847  said  that  the  cancellations  were  to  become  effective? 

A.  No,  we  did  not  vrrite  a  subsequent  letter.  In  fact, 

we  did  not  make  our  cancellation  ineffective  by  writing 
the  first  letter.  That  is  my  opinion. 

Q.  Did  you  ever  write  a  subsequent  letter  authorizing 
the  termination  of  the  first  cross  options  on  your  behalf? 
A.  I  don’t  think  so.  I  don’t  recall. 

Q.  Do  you  recall  that  in  the  fall  of  1941  you  were  re¬ 
quired  to  file  a  report  to  the  Treasury  Department  con¬ 
cerning  the  nature  of  the  previous  German  interests  in 
Herman  Basch  &  Company?  A.  Yes,  I  believe  I  do  recall 
that,  yes. 

Q.  You  recall  that  you  did  file  such  a  report?  A.  Yes, 
I  recall. 

Q.  Did  you  confer  with  the  other  stockholders  of  Her¬ 
man  Basch  &  Company  prior  to  filing  that  report?  A.  In 
order  to  answer  this  correctly,  I  would  like  to  know  what 
the  report  is  that  is  being  referred  to. 

Q.  A  report  that  you  filed  with  the  Treasury  Depart¬ 
ment  of  the  United  States.  A.  As  far  as  I  recall,  these 
reports  were  discussed  at  a  meeting  of  all  the  stock¬ 
holders — most  of  the  stockholders - 

Q.  Can  you  recall  when  that  meeting  took  place?  A. 
Late  in  1941. 

Q.  Do  you  recall  wThether  it  was  the  same  meet- 

1848  ing  at  which  you  received  increased  employment 


73S 


contracts?  A.  No,  that  I  don’t  recall.  My  sense  of  timing 
is  not  keen  enough  to  recall  that. 

Q.  Do  you  recall  whether  there  was  any  discussion 
among  the  stockholders  as  to  the  information  which  was 
to  be  put  on  those  reports?  A.  Yes,  I  do  recall  there  was 
discussion  about  it. 

Q.  Do  you  recall  whether  or  not  the  matter  of  report¬ 
ing  cross  options  was  discussed?  A.  These  details  I  do 
not  recall. 

Q.  Do  you  recall  how  long  it  was  that  you  personally 
were  preparing  your  report  prior  to  its  filing?  A.  This 
report  was  prepared  for  me  by  Mr.  Stevenson. 

Q.  Do  you  recall  approximately  the  period  of  time  over 
which  you  discussed  it  with  Mr.  Stevenson?  A.  I  did  not 
discuss  it  with  Mr.  Stevenson  at  all.  I  remember  he 
brought  these  matters  up  at  a  meeting  and  told  us  about 
such  a  regulation  that  has  been  issued. 

Q.  Do  you  recall  whether  or  not  this  was  brought  up 
before  or  after  the  cancellation  of  the  cross  options?  A.  I 
don’t  recall  the  specific  time.  I  believe  it  was  late  in  1941 ; 
it  could  have  been  December;  late  in  the  year. 

Mr.  TVieferich:  I  ask  to  have  marked  as  Defendant’s 
Exhibit  No.  62  for  Identification  an  original  report  in  the 
files  of  the  Treasury  Department,  purporting  to  be 
1849  signed  by  Ernest  Nauen,  known  as  report  form  TFR 
300,  addressed  to  the  Secretary  of  the  Treasury, 
under  date  of  October  22,  1941. 

(Thereupon,  Treasury  Department  Report  Form  TFR 
300,  dated  October  22,  1941,  signed  by  Ernest  Nauen,  was 
marked  by  the  Clerk  of  the  Court  “Defendant’s  Exhibit 
No.  62  for  Identification.”) 

By  Mr.  Wieferich : 

Q.  I  will  ask  you  to  examine  that  report  marked  De¬ 
fendant’s  Exhibit  No.  62  for  Identification,  Dr.  Nauen,  and 
tell  me  if  that  is  the  report  that  you  filed  with  the  Treasury 
Department  of  the  United  States  (handing  document  to 
witness).  A.  Yes,  I  did  file  this. 
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Q.  Will  you  refresh  your  recollection  from  that  report 
and  tell  me  if  you  recall  approximately  how  long  prior  to 
the  date  on  which  it  was  filed,  October  22  or  23,  I  believe 
it  is,  of  1941,  that  you  first  knew  of  the  necessity  of  filing 
it?  A.  I  knew  of  the  necessity  of  filing  this  at  approxi¬ 
mately  the  same  time  I  signed  this,  October  22. 

Q.  Do  you  recall  this  meeting  you  discussed?  Was  that 
held  on  October  22?  A.  That  I  don’t  recall,  the  exact  day 
of  that  meeting. 

Q.  Do  you  recall  any  .discussion  amongst  the  stock¬ 
holders  as  to  whether  or  not  the  cross  options  should  be 
reported?  A.  I  do  recall  a  meeting;  the  stockholders  were 
present;  Mr.  Stevenson  showed  me  the  forms  and 

1850  said  we  have  to  file  these  forms,  “and  I  am  going 
to  prepare  them  ”,  and  he  prepared  this  form  for  me. 

Q.  My  question  is,  how  long  prior  to  October  22  was 
that  meeting?  Do  you  recall?  A.  I  don’t  know  that;  I 
can’t  recall. 

Q.  Was  it  a  week?  A  month?  A.  I  have  not  the  slight¬ 
est  recollection. 

Q.  Was  it  a  directors’  meeting  of  Herman  Basch  &  Com¬ 
pany?  A.  It  could  have  been  a  directors’  meeting,  yes. 
I  don’t  know  for  sure. 

Q.  Do  you  recall  whether  or  not  the  agreement  for  escrow 
had  been  terminated  when  this  matter  was  first  brought  to 
your  attention,  the  filing  of  a  Treasury  report?  A.  As  far 
as  I  can  recall,  the  escrow  wTas  terminated  at  that  time,  yes. 

Q.  Isn’t  it  a  fact  that  the  escrow  was  terminated  for 
that  very  reason,  because  you  had  to  report  it?  A.  No, 
not  in  my  opinion.  The  escrow  was  terminated  because 
the  options  were  terminated. 

Q.  And  were  the  options  terminated  because  you  had  to 
report  them?  A.  I  don’t  think  so. 

Q.  Do  you  recall  discussions  concerning  this  with 

1851  the  other  stockholders?  A.  I  only  recall  that  I  dis¬ 
cussed  this,  the  filing  of  this  form,  with  the  other 

stockholders,  at  the  time  of  the  meeting,  when  Mr.  Steven- 
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son  showed  us  these  forms  and  said,  “You  fellows  will 
have  to  file  a  form.” 

Q.  And  it  was  also  Mr.  Stevenson  who  was  handling  the 
termination  of  the  options,  wasn’t  it?  A.  Yes,  that’s  right. 

Q.  And  was  it  Mr.  Stevenson  who  was  also  handling  the 
new  option,  the  new  cross  options?  A.  Yes,  that  is  correct. 

Q.  The  second  set.  A.  The  second  set. 

Q.  Do  you  recall  whether  you  had  torn  your  signature 
off  the  new  cross  options  at  this  time?  A.  Yes,  I  do  recall 
that. 

Q.  By  the  time  of  this  report?  A.  Yes. 

Q.  Do  you  recall  how  much  prior  to  this  report  that 
was  done?  A.  That  must  have  been  some  four  or  five 
weeks  prior  to  the  filing  of  this — the  dating  of  this. 

Q.  Do  you  recall  if  it  was  at  that  time  that  the  actual 
documents  were  dated  as  of  January  2,  1941,  the  cancel¬ 
lations?  A.  The  actual  dating  of  the  documents  was  done 
in  the  lawyer’s  office  and  I  was  not  there.  I  don’t 
1852  know  when  he  did  it. 

Q.  Were  you  informed  whether  they  were  dated 
back  or  not?  A.  I  was  not  specifically  informed  about 
that.  I  left  it  to  legal  counsel. 

Q.  Did  you  get  any  subsequent  information  on  it  one 
way  or  the  other?  A.  No. 

Q.  And  who  was  the  legal  counsel  that  you  refer  to? 
A.  Mr.  James  A.  Stevenson. 

Q.  Did  you  physically  remove  your  own  signature  from 
the  second  cross  option?  A.  I  do  believe  I  did,  yes. 

Q.  Were  you  there  when  all  the  other  parties  did  the 
same?  A.  I  do  remember  that  I  have  seen  some  of  the 
other  parties  tear  off  their  signatures  at  the  same  time 
I  did. 

Q.  Was  this  at  a  directors’  meeting?  A.  It  could  have 
been  a  directors’  meeting.  I  was  not  a  director  at  that 
time,  but  I  was  asked  to  come  over  to  attend  directors’ 
meetings,  that  was  all. 

Q.  Was  there  any  particular  reason  why  you  tore  your 
signature  off  one  option  and  simply  marked  the  other 
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“Cancelled”?  A.  I  did  that  upon  advice  of  legal  counsel. 
Q.  Was  that  legal  counsel  Mr.  Stevenson  also? 

1853  A.  Mr.  Stevenson. 

*•###*#*** 

By  Mr.  Wieferich: 

Q.  Who  retained  physical  custody  of  all  of  these  papers 
during  this  period?  A.  As  far  as  I  can  remember,  Mr. 
Stevenson  had  the  physical  custody. 

1854  Q.  Did  there  come  a  subsequent  time  when  the 
company  was  blocked,  to  your  knowledge?  A.  Yes, 

I  remember  that. 

The  Court:  That  is,  the  Basch  Company? 

Mr.  Wieferich :  Herman  Basch  &  Company,  your  Honor. 
By  Mr.  Wieferich: 

Q.  Do  you  recall  that  this  was  in  1942?  A.  Yes,  I  do 
recall  that. 

Q.  And  do  you  recall  subsequently  that  the  company 
was  unblocked?  A.  Yes,  I  do  recall  that,  too. 

Q.  And  was  it  in  connection  with  that  unblocking  that 
you  filed  the  affidavit  which  was  exhibited  to  you  this  morn¬ 
ing  of  June  29,  1942?  A.  That  is  correct,  yes. 

Q.  I  believe  you  testified  you  discussed  this  affidavit 
with  the  other  stockholders  of  Herman  Basch  &  Company 
at  that  time.  A.  With  Paul  Vort  and  Fred  Basch,  yes. 

Q.  Did  you  see  the  affidavits  of  Mr.  Ward  or  Mr.  Koch? 
A.  As  far  as  I  can  remember,  I  have  not  seen  copies  of 
the  affidavits  of  the  stockholders  wdiich  were  in  Mr.  Vort’s 
possession  in  the  New  York  office. 

Q.  Was  it  your  understanding,  when  you  filed  your 
affidavit,  that  all  of  the  stockholders  would  file  affi- 

1855  davits?  A.  That  is  right,  that  is  my  understanding. 

Q.  And  was  there  an  understanding  amongst  the 
stockholders  that  they  would  compare  affidavits  prior  to 
filing  them?  A.  No. 

Q.  Do  you  know  if  it  was  done  in  fact?  A.  No,  I  don’t 
know. 
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Q.  To  whom  did  you  show  your  affidavit?  A.  I  showed 
my  affidavit  to  Paul  Vort  and  Fred  Basch. 

Q.  Did  you  give  it  to  Mr.  Stevenson  ?  A.  Xo,  I  did  not. 

Q.  Did  he  prepare  it?  A.  Xo,  he  did  not  prepare  it. 

Q.  Who  prepared  your  affidavit?  A.  My  affidavit,  as 
far  as  I  can  remember,  was  prepared  by  legal  counsel, 
Mr.  Myron  C.  Cowen. 

Q.  Do  you  know  if  he  prepared  all  of  them?  A.  I  don’t 
know  what  he  did  with  the  affidavits  of  the  others. 

As  far  as  I  understand,  he  prepared  Paul  Vort’s  and 
Fred  Basch ’s  affidavits  at  the  same  time. 

Q.  Was  Mr.  Cowen  the  attorney  representing  you  or 
the  company?  Did  you  have  any  understanding  as  to  that? 
A.  It  was  not  quite  clear  to  me.  He  was  retained  to  repre¬ 
sent  the  company  and  obtain  unblocking  of  the  com- 
1S56’  pany.  That  is  what  I  understood  at  that  time. 

Q.  Did  you  pay  any  legal  fees  in  connection  with 
this  matter,  the  unblocking  of  the  company?  A.  Person¬ 
ally,  no;  I  did  not  pay  legal  fees. 

Q.  When  was  the  subsequent  investigation  of  the  com¬ 
pany  first  called  to  your  attention,  after  the  unblocking? 
A.  As  far  as  I  can  recall,  there  was  an  investigation  in 
1943. 

Q.  Were  you  interrogated?  A.  I  was  not  interrogated; 
I  was  interviewed.  Somebody  came  over  to  the  factory 
and  I  was  introduced  to  him  and  I  had  a  short  conversa¬ 
tion,  and  that  was  all. 

Q.  Were  you  asked  for  any  documents?  A.  No. 

Q.  Did  you  have  any  written  documents  concerning  the 
Trenton  conference  at  all  in  your  possession?  A.  I  had, 
as  far  as  I  can  recall,  the  copies  of  the  various  agreements 
I  had  signed  in  Trenton  in  my  personal  possession. 

Q.  How  about  the  cross  options?  Did  you  have  them? 
A.  Yes.  I  had  a  copy  of  the  cross  options. 

Q.  And  the  second  set  of  cross  options  that  was  signed 
and  then  the  signatures  torn  off?  A.  I  believe,  yes,  I  had 
that,  too. 
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Q.  Did  you  have  any  correspondence  concerning 

1857  the  Trenton  conference?  A.  No. 

Q.  Not  at  all?  A.  None  at  all,  no. 

Q.  Did  you  have  any  file  of  correspondence  with  the 
Germans  over  the  preceding  five  years  prior  to  Trenton? 
A.  No,  I  had  no  file  of  correspondence. 

Q.  You  had  corresponded  with  them,  I  take  it.  A.  No, 
I  had  no  correspondence  of  any  nature. 

Mr.  Wiefrich:  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  No.  63  for  Identification  a  letter  dated  August  17, 
1937,  addressed  to  Mr.  Paul  Vortrefflich,  two  pages,  on 
the  letterhead  of  Thorer  &  Company,  signed  by  Mr.  Schoen- 
burg. 

(Thereupon,  letter  dated  August  17,  1937,  addressed  to 
Paul  VortrefHich,  from  Schoenburg,  was  marked  by  the 
Clerk  of  the  Court  “Defendant’s  Exhibit  No.  63  for  Iden¬ 
tification.”) 

Mr.  Wieferich:  I  ask  the  witness  to  refresh  his  recol¬ 
lection  with  the  first  paragraph  and  the  next  to  the  last 
paragraph,  which  I  wrill  read  into  the  transcript. 

Mr.  Berger:  May  the  record  show,  your  Honor,  that 
these  documents  were  unmarked  when  they  were  turned 
over  to  the  Government,  and  the  markings  are  those  of 
counsel  for  the  defendant? 

Mr.  Wieferich :  I  thought  I  made  that  clear  this  morning. 

The  Court:  Yes.  These  penciled  marks  are  all 

1858  marks  by  Government  counsel.  I  believe  you  stated 
you  would  read  the  portion  which  you  refer  to. 

Mr.  Wieferich:  Yes,  your  Honor. 

I  offer  Defendant’s  Exhibit  No.  63  in  evidence. 

The  Court :  It  will  be  admitted. 

(Thereupon,  the  letter  heretofore  marked  for  identifi¬ 
cation  was  received  in  evidence  as  Defendant’s  Exhibit 
No.  63.) 

Mr.  Berger:  Your  Honor,  I  request  that  your  Honor 
instruct  the  witness  to  read  the  penultimate  paragraph, 
which  sets  out  the  ideas  referred  to  in  that  last  paragraph. 


Mr.  Wieferich:  He  can  read  the  whole  letter,  to  refresh 
his  recollection  (handing  exhibit  to  witness). 

•  ••*•##### 

1859  Q.  Dr.  Xauen,  referring  to  Defendant’s  Exhibit 
No.  63  for  Identification,  being  a  letter  dated  Au¬ 
gust  17,  1937,  addressed  to  Mr.  Vortrefflich,  I  call  your 
attention  to  the  following  sentence: 

“Dear  Paul: 

“I  learned  from  a  letter  from  Mr.  Xauen  that  the  new 
building  is  now  ready  and  some  departments  have  already 
moved  from  the  Alaska  Building  into  the  new  building.” 
And  at  the  close  of  the  letter  I  read  the  following  sentence: 

“I  wrote  also  today  to  Dr.  Xauen  enclosing  a  copy  of 
my  German  letter  for  you,  and  hoping  you  will  understand 
my  ideas.” 

Does  that  refresh  your  recollection  that  you  ex- 

1860  changed  correspondence  yourself  with  the  German 
owners  of  Herman  Basch  &  Company?  A.  Yes,  it 

does  refresh  my  recollection.  There  were  some  letters 
occasionally  regarding  technical  matters. 

Q.  And  did  you  exchange  letters  with  Mr.  Vort  that  you 
received  from  the  German  owners?  A.  I  don’t  recall  that. 
Letters  I  received  from  the  German  owners  must  have 
been  dealing  with  technical  matters,  all  of  them,  and  Mr. 
Vort  was  not  interested  in  reading  them. 

Q.  What  happened  to  those  letters,  do  you  know,  the 
letters  that  you  received?  A.  The  letters  I  received  in 
1937,  for  instance? 

Q.  Yes.  A.  I  don’t  know  what  happened  to  those  letters. 
Q.  Did  you  keep  copies  of  the  letters  you  sent?  A.  Xo, 
I  did  not  keep  copies.  I  wrote  letters — without  any 
formal  composition  of  copies. 

Mr.  Wieferich:  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  No.  64  for  Identification  a  letter  dated  August  2S, 
1935,  addressed  to  Mr.  Vortrefflich,  on  the  letterhead  of 
Thorer  &  Company,  three  pages,  from  Mr.  Schoenburg, 
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and  ask  you  to  refresh  your  recollection  with  the  para¬ 
graph  in  the  middle  of  the  second  page  of  this  letter,  which 
is  marked  in  pencil: 

(Thereupon,  letter  dated  August  28,  1935,  ad- 

1861  dressed  to  Paul  Vortrefilich,  from  Schoenburg,  was 
marked  by  the  Clerk  of  the  Court  “Defendant’s 

Exhibit  No.  64  for  Identification.”) 

By  Mr.  Wieferich: 

Q.  The  paragraph  I  had  reference  to,  Dr.  Nauen,  reads : 
“Probably  you  have  discussed  the  whole  questions  with 
Fred  and  Dr.  Nauen  and  I  should  be  pleased  to  hear  your 
opinions  about  the  way  which  is  to  be  taken  against  the 
Union. 

“Mr.  Sack  thanks  Dr.  Nauen  for  his  letter  of  13th  of 
August  in  which  he  writes  in  detail  about  the  purchase 
of  a  new  centrifugal  extractor  and  its  putting  up,  and  fur¬ 
ther  about  the  new  grouping  in  the  Union.  Dr.  Nauen 
writes  that  the  contract  expires  on  31st  of  January  1936, 
but  we  are  of  the  opinion  that  it  expires  already  on  31st 
of  December  1935.” 

Does  that  refresh  your  recollection  as  to  the  correspond¬ 
ence  you  had  in  1935  with  the  German  owners? 

1862  A.  This  refreshes  my  recollection  that  I  must  have 
written  and  I  must  have  received  some  letters  at 

that  time. 

It  is  fifteen  years  ago  and  my  memory  may  fail  me. 
I  admit  it  is  true. 

Q.  My  question  is,  do  you  have  any  recollection  of  what 
happened  to  any  of  this  correspondence?  A.  I  have  no 
recollection.  There  was  no  office  system  in  the  factory, 
no  filing  system.  These  letters  were  read  and  probably 
thrown  away. 

Q.  Do  you  recall  when  they  were  thrown  away?  A. 
Shortly  after  we  received  them  and  had  digested  their 
contents.  Mr.  Fred  Basch  would  look  at  them  and  we 
would  not  pay  any  other  attention  to  them. 
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Q.  Did  you  have  any  occasion  to  write  such  letters  after 
Trenton  to  the  German  option  holders  ?  A.  After  Trenton  ? 
I  do  not  remember  that  I  have  written  after  Trenton. 

•  ••••#**** 

1863  Q.  And  do  you  recall  whether  or  not  the  factory 
was  actually  enlarged  after  the  Trenton  conference? 

A.  Yes.  The  factory  was  enlarged  after  that  conference. 

Q.  And  I  take  it  that  enlargement  involved  a  number 
of  technical  problems  on  which  you  were  consulted?  A. 
Yes,  that  is  right. 

Q.  Did  you  correspond  with  the  Germans  concerning 
this?  A.  No,  not  after  that. 

Q.  Never  did?  A.  No. 

Q.  Did  they  correspond  with  you?  A.  I  don’t  think  so. 
I  have  no  recollection.  I  don’t  think  so. 

Q.  Do  you  recall  whether  any  other  party,  that  is,  the 
American  stockholders  or  directors,  informed  you  of  the 
wishes  of  the  Germans  in  connection  with  the  enlarged 
factory?  A.  I  have  no  recollection  to  that  effect. 

Q.  Did  you  handle  the  enlarged  facilities  yourself, 
through  the  installation  of  the  new  equipment.  A.  Yes, 
I  did. 

Q.  Did  you  consult  anyone  on  it  at  all,  of  the  other 
stockholders?  A.  I  reported  the  plans  and  the  estimates 
to  the  board  of  directors  and  made  recommenda- 

1864  tions  as  to  how  these  building  plans  should  be  car¬ 
ried  out. 

Q.  And  were  you  ever  informed  by  them  of  what  Mr. 
Sack  or  Mr.  Schoenburg  vranted  done?  A.  I  don’t  recall 
that  they  ever  mentioned  those  names  in  connection  with 
such  discussions. 

•  •••••**#• 

1865  Q.  Were  you  ever  informed  by  Mr.  Mahler  that 
the  German  owners  had  sold  Thorer  &  Hollender?  A. 

No,  I  was  not. 

Q.  So  far  as  you  were  concerned,  is  it  still  your  under¬ 
standing  that  Paul  Hollender  has  an  interest  in  Thorer  & 
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Hollender?  A.  I  understand  Mr.  Paul  Hollender  passed 
away  a  few  months  ago. 

Q.  Well,  I  mean  up  until  the  time  he  passed  away.  A.  I 
didn’t  form  any  definite  conclusion  as  to  Paul  Hollender ’s 
relationship  to  Thorer  &  Hollender  through  all  these  years. 
I  didn’t  give  it  any  thought.  It  was  none  of  my  business. 

Q.  Didn’t  Mr.  Mahler  ever  tell  you  that  he  had  been  to 
Europe  and  present  when  Thorer  &  Hollender  wras  sold? 
A.  No,  he  did  not  tell  me. 

•  ••••*•*** 

1867  Q.  Let  me  revise  the  question:  Did  any  of  the 
directors  of  Herman  Basch  &  Company  advise  you 

that  Thorer  &  Hollender  was  sold?  A.  Not  that  I  re¬ 
member. 

Q.  How  about  Mr.  Ward?  Did  you  discuss  this  with 
him?  A.  Mr.  George  Ward  did  not  discuss  this  with  me, 
no. 

•  •*#«•##*• 

1868  Q.  After  the  Trenton  conference  did  any  question 
arise  on  figuring  your  percentage  bonus  in  connec¬ 
tion  with  North  Bergen’s  plant?  A.  I  have  no  recollec¬ 
tion  of  that  at  present. 

Q.  Do  you  recall  whether  there  vras  a  discussion  con¬ 
cerning  whether  certain  parts  of  North  Bergen’s  rent 
should  not  be  counted  as  company  expenses  for  purposes 
of  figuring  your  bonus?  A.  That  I  don’t  remember,  no. 

Q.  Do  you  know  if  that  policy  was  adopted  as  a  matter 
of  fact?  A.  This  subject  slipped  my  memory  completely. 

Q.  Do  you  know  if  there  were  any  other  expenses  of 
Herman  Basch  &  Company  which  were  not  deductible  for 
purposes  of  figuring  your  percentage  bonus?  A.  I  don’t 
remember. 

Mr.  Berger:  The  witness  has  already  said  he  didn’t 
know  the  North  Bergen  case,  it  slipped  his  recollection, 
and  I  don’t  want  it  to  get  into  the  record  by  imputation. 
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1869  By  Mr.  Wieferich: 

Q.  Were  you  ever  an  officer  of  North  Bergen  Realty 
Company?  A.  Yes. 

Q.  What  office  did  you  hold  ?  A.  I  had  the  office  of  presi¬ 
dent  of  North  Bergen  Realty  Company  and  I  believe  treas¬ 
urer  of  North  Bergen  Realty  Company. 

Q.  As  president  and  treasurer  you  were,  of  course,  fa¬ 
miliar  with  the  rent  which  they  received  from  the  holding 
company,  I  take  it,  Herman  Basch  &  Company?  A.  Yes, 
I  was. 

Q.  Do  you  know  if  there  was  a  policy  adopted  of  paying 
an  excessive  rent  in  order  to  save  taxes  ?  A.  What  I  know 
and  what  I  remember  is  this:  There  was  quite  a  bit  of 
discussion  about  the  amount  of  rent,  and  every  so  often 
it  was  debated  whether  the  rent  could  be  called  excessive 
or  not  excessive.  A  definite  policy  of  charging  excessive 
rents,  according  to  my  recollection,  was  not  adopted. 

Q.  Do  you  recall  whether  or  not  there  was  a  figure  of 
approximately  $30,000  of  North  Bergen’s  rent  which  was 
considered  excessive  for  purposes  of  figuring  your  own 
bonus,  percentage  bonus,  that  is?  A.  I  have  no  recollec¬ 
tion  of  this  item;  no  recollection. 

Q.  Do  you  recall  in  1941,  when  your  employment 

1870  contract  was  changed,  some  time  in  September? 

What  was  the  principal  change?  Do  you  recall? 

A.  As  far  as  I  can  recall,  the  principal  change  at  that 
time  concerned  the  computation  of  percentage  bonus  in¬ 
stead  of  basing  the  figure  on  which  the  percentage  was 
based  on  profits  after  taxes,  the  percentage  was  to  be  based 
on  the  figure  before  taxes.  That  is  what  I  recall. 

Q.  And  as  a  result  of  that,  I  take  it,  your  income  was 
considerably  increased;  is  that  right?  A.  That  is  right; 
that  is  true. 

Q.  In  connection  with  that,  do  you  recall  whether  or  not 
there  were  discussions  about  including  all  of  North  Ber¬ 
gen’s  rent  in  figuring  your  bonuses?  A.  I  don’t  recall  that 
subject:  it  slipped  my  memory. 
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Q.  Was  that  the  employment  agreement  change  you  were 
asking  for,  and  upon  which  you  made  contingent  the  can¬ 
cellation  of  the  cross  options  in  September  1941?  A.  Yes, 
that  must  have  been  it;  that’s  right. 

Q.  Did  you  discuss  that  prior  to  making  that  change, 
with  the  other  members  of  the  management,  that  is,  Fred 
Basch  and  Paul  Vort?  A.  Yes,  I  believe  I  did. 

Q.  And  did  you  reach  an  understanding  with  them  that 
they  would  get  similar  changes?  A.  That  I  believe  I  do 
remember,  yes. 

1871  Q.  And  was  it  your  understanding  with  them  that 
none  of  your  cross  options  would  be  considered  ter¬ 
minated  until  all  three  of  you  received  those  changes  in 
your  employment  contracts?  A.  This  thought  wTas  ex¬ 
pressed  in  a  letter  addressed  to  Mr.  Stevenson,  after  the 
cross  options  were  actually  cancelled,  that  is  true. 
#•*#••###* 

1872  Q.  How  about  in  1947,  did  you  participate  in 
those  purchases  or  sales?  A.  Yes,  I  did  in  1947. 

1873  I  did,  yes. 

Q.  What  was  the  nature  of  your  participation? 
A.  In  1947  I  bought  forty  shares  from  George  Ward. 

Q.  Did  you  buy  shares  from  anyone  else?  A.  No. 

Q.  Did  you  sell  shares  to  anyone  at  that  time?  A.  No,  I 
did  not. 

Q.  Do  you  recall  discussing  the  price  of  those  shares 
with  Mr.  Ward?  A.  No,  I  don’t  recall  that.  I  don’t  think 
I  did  discuss  the  price  with  him. 

Q.  Who  advised  you  of  the  price  of  the  shares  that  were 
sold  to  you?  A.  Well,  Paul  Vort. 

Q.  Did  you  participate  in  any  negotiations  which  led  up 
to  the  sale?  A.  Not  that  I  recall,  no. 

Q.  Who  arranged  the  warranty  of  title  which  you  re¬ 
ceived?  A.  I  believe  it  was  prepared  by  legal  counsel,  by 
the  name  of  Amram. 

Q.  Was  he  your  legal  counsel?  A.  No,  he  was  not  my 
legal  counsel. 
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Q.  Who  did  he  represent?  Do  you  know?  A.  I  did  not 
know  for  sure  whom  he  represented,  but  his  name 

1874  is  on  the  warranty  document 

Q.  I  say,  did  you  request  the  warranty  yourself? 
A.  I  am  not  certain  whether  I  requested  it  or  not.  It  was 
prepared  that  wav,  by  Mr.  Ward,  on  his  behalf,  I  was 
given  to  understand,  and  I  took  it  that  way. 

Q.  By  1947  you  were  aware,  of  course,  of  the  fact  that 
the  company  had  been  investigated  several  times  by  the 
United  States,  were  you  not?  A.  Yes.  I  was  aware  that 
there  had  been  investigations. 

Q.  And  had  you  made  any  independent  investigation 
yourself  of  the  nature  of  the  beneficial  ownership  of  this 
stock  that  Mr.  Ward  held?  A.  No.  No,  I  had  not  made  in¬ 
dependent  investigations  myself,  no. 

Q.  Why  did  you  purchase  from  Mr.  Ward  in  1947? 
Just  what  were  the  circumstances  under  which  you  pur¬ 
chased?  A.  I  purchased  these  forty  shares  from  Mr.  Ward 
on  suggestions  made  by  Mr.  Paul  Vort. 

Mr.  Paul  Vort  informed  me  that  Mr.  Ward  was  selling 
his  shares,  and  he  was  going  to  sell  his  shares  to  Paul  Vort. 

Now,  he  told  me  if  I  would  take  some  shares,  and  he 
suggested  I  should  take  forty  shares  of  these  forty-eight 
shares  which  Mr.  George  Ward  was  selling  to  Mr.  Paul 
Vort,  so  I  was  satisfied  with  this  deal  and  I  took  the  forty 
shares. 

Q.  Did  you  raise  any  question  as  to  the  price? 

1875  A.  No,  I  did  not  raise  any  question. 

Q.  Did  you  discuss  the  sale  yourself  with  Mr. 
Ward?  A.  I  discussed  the  sale  with  Paul  Vort,  yes. 

Q.  No.  With  George  Ward,  the  seller,  did  you  discuss 
it  with  him?  A.  I  don’t  recall  that  I  did,  no. 

Q.  Did  you  ever  ask  Mr.  Ward  if  he  was  holding  for  the 
Germans?  A.  No,  I  did  not. 

Q.  Did  anyone  tell  you  why  Mr.  Ward  was  selling  at  this 
time?  Did  you  have  any  discussions  of  that  nature?  A. 
No.  I  don ’t  remember  that,  no.  I  was  simply  given  to  under¬ 
stand  that  he  wanted  to  sell  his  stock. 
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Q.  Have  yon  paid  Mr.  Ward  for  that  stock?  A.  I  have 
paid  Mr.  Ward  three  installments  ont  of  four  installments, 
so  one  installment  is  still  due  and  owing  to  him. 

Q.  And  were  those  shares  subsequently  vested  by  the 
United  States?  A.  Yes,  they  were. 

Q.  Have  you  made  any  claim  against  Mr.  Ward?  A.  No, 
not  against  Mr.  Ward. 

1879  Redirect  Examination 

By  Mr.  Berger : 

Q.  I  believe  you  identified  Defendant’s  Exhibit 

1880  No.  56,  which  was  a  cashier’s  check  issued  by  the 
National  City  Bank  of  New  York  to  yourself  on  De¬ 
cember  13,  1940;  I  believe  you  identified  your  signature 
thereon;  is  that  right?  A.  That  is  right,  yes. 

Q.  That  check  likewise  bears  the  endorsement  of  Hans 
Meyn.  Who  was  Hans  Meyn,  do  you  know?  A.  Hans 
Meyn  was  associated  with  the  law  office  of  Briesen  & 
Schrenk.  He  was  given  power  of  attorney  in  this  par¬ 
ticular  case  to  collect  the  checks  in  payment  for  the  can¬ 
cellation  of  the  option. 

Q.  There  was  some  confusion  in  the  record,  Mr.  Nauen, 
by  virtue  of  the  fact  that  you  testified  that  you  employed 
Plaintiff’s  Exhibit  No.  59,  a  check  payable  to  your  order  by 
Althor,  Incorporated,  which  bore  your  endorsement;  that 
was  dated  December  12,  1940. 

Could  you  explain  the  relation  of  these  two  checks  ?  Just 
look  at  them  both  (handing  to  witness).  A.  As  far  as  I 
can  reconstruct  the  story  here,  I  was  given  a  check  drawn 
by  Althor,  Incorporated,  on  December  12,  in  the  amount  of 
$6,272,  and  I  must  have  gone  to  the  National  City  Bank,  on 
which  this  check  was  drawn ;  endorsed  this  check,  and  asked 
for  a  cashier’s  check.  I  must  have  done  this  on  December 
13,  the  day  following  the  day  I  received  the  first  check. 

This  cashier’s  check  was  issued  to  Ernest  Nauen. 

1881  As  shown  by  the  endorsement,  I  endorsed  it,  and  fol- 


752 

lowing  my  endorsement  is  the  endorsement  of  Hans 
A.  Meyn;  Hans  A.  Meyn,  Special;  so  I  must  have  turned 
over  this  cashier’s  check  to  Hans  A.  Meyn.  and  it  was  issued 
as  payment  for  my  share  of  the  cancellation  of  the  option. 

I  lost  track  of  this  cashier’s  check  in  my  mind,  and  in  m3’ 
memory,  because  this  cashier’s  check  reverted  back  to  the 
files  of  the  bank  and  I  never  saw  it  again  until  it  was  shown 
to  me  at  this  time. 

Mr.  Berger:  Would  you  care  to  see  those  checks,  Your 
Honor  (handing  to  the  Court)  ? 

By  Mr.  Berger: 

Q.  Do  you  remember,  Mr.  Nauen,  whether  you  turned 
that  cashier’s  check  over  to  Mr.  Mevn  or  to  somebodv  else? 
Do  you  remember  that?  A.  As  far  as  I  can  remember 
now,  I  turned  it  over  to  Mr.  Meyn. 

Q.  I  believe  you  testified  that  the  price  paid  for  cancell¬ 
ing  the  re-purchase  option  was  $63,000,  is  that  right?  A. 
That  is  right,  yes,  sir. 

Q.  Have  you  at  my  request  calculated  what  $63,000  di¬ 
vided  by  the  375  optioned  shares  would  be?  A.  Yes,  I  did 
calculate  that.  The  result  is  $168  per  share. 

Q.  Do  you  know  whether,  for  example,  the  share- 
1882  holders  of  the  investment  group  paid  $168  per  share 
for  their  pro-rata  share  of  the  cancellation?  A.  No, 
they  did  not. 

Q.  What  did  they  pay?  A.  They  paid  $126. 

Q.  How  do  you  know  that?  A.  They  divided  $63,000 
by  500  and  arrived  at  $126  per  share. 

Q.  Does  that  mean  that  you  were  required  to  pay  $126  a 
share  both  on  your  25  free  shares  and  24  optioned  shares? 
A.  Yes,  it  does. 

Q.  Was  there  any  secret  option  on  the  25  shares  you 
bought  free  and  clear?  A.  No,  there  wasn’t. 

Q.  Did  the  terms  of  the  re-purchase  option  at  Trenton 
apply  to  your  25  shares?  A.  No,  it  didn’t. 

Q.  Why  did  you  pay  a  price  on  the  free  shares  as  well 
as  on  the  optioned  shares?  A.  It  was  imposed  on  me.  It 
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was  a  condition.  I  didn’t  like  it  at  all;  I  argued  against  it 
strongly;  but  eventually  I  was  convinced  that  the  option- 
free  shares  were  in  danger  if  the  option  was  ever  disclosed, 
and  it  would  be  better  to  pay  this  on  the  option-free  shares 
in  order  to  get  rid  of  the  option  on  the  other  shares. 

1883  Q.  I  believe  you  testified  that  the  total  of  $6,272 
paid  by  you,  and  represented  by  that  cashier ’s  check, 

Defendant’s  Exhibit  No.  56,  represented  a  price  of  $261  a 
share.  How  did  you  arrive  at  that  amount?  A.  Oh,  that 
is  simple  enough.  I  applied  the  amount  of  $6,272  against 
the  24  shares  under  option.  If  you  divide  that  out,  you 
will  arrive  at  $261. 

Q.  Were  those  shares  alone  subject  to  option?  Do  I  un¬ 
derstand  you  that  the  24  shares  alone  were  subject  to  the 
option?  A.  The  24  shares  alone  were  subject  to  the  option. 

Q.  Is  it  proper  to  sum  it  up,  then,  that  on  your  optioned 
shares  you  paid  $261,  whereas  the  investment  group  paid 
$126  on  the  optioned  shares?  A.  That  is  right;  that  is 
exactly  right. 

1884  Q.  Mr.  Nauen,  to  refresh  your  recollection  I  show 
you  a  letter  to  Mr.  Koch  from  George  Ward  bearing 

date  of  June  20,  1941,  and  identified  in  the  deposition  of 
George  Ward  as  DJ-W-435,  and  this  is  the  portion  I  will 
refresh  your  recollection  with. 

Mr.  Ward  writes  to  Mr.  Koch: 

“The  meeting  on  Tuesday  was  adjourned  over  until  4:30 
on  Wednesday.  At  that  time  the  question  of 

1885  cross  options  was  discussed  fully.  Paul  was  quite 
anxious  that  the  stock  certificates  be  delivered  to 

each  of  the  stockholders  and  the  escrow  agreement  termi¬ 
nated.  He  also  wanted  to  do  away  with  A  and  B  groups 
and  provide  that  each  surviving  stockholder  should  take 
over  the  stock  holdings  of  any  deceased  stockholder  in  pro¬ 
portion  to  his  present  holdings.” 

Mr.  Falloon:  I  object. 

The  Court:  I  will  overrule  the  objection. 
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By  Mr.  Berger: 

Q.  Do  you  recall  that  meeting  now?  A.  Yes,  I  begin  to 
recall  it  now. 

Q.  Do  you  know  whether  there  was  any  such  discussion  by 
Mr.  Paul  Vort?  A.  Yes.  After  listening  to  this  reading,  I 
begin  to  recall  this,  yes. 

Q.  Did  you  or  did  you  not  share  the  anxiety  of  Mr.  Paul 
Vort?  A.  I  did  share  his  anxiety. 

********* 

1886  Q.  If  you  were  anxious,  Mr.  Nauen,  to  terminate 
the  cross  options,  and  the  escrow,  how  do  you  explain 
your  joint  letter  with  Paul  Vort  and  Fred  Basch  to  Steven¬ 
son  of  August  20,  1941,  which  is  Plaintiff’s  Exhibit  No. 
DJ-W-5S6,  and  which  postponed  the  effectiveness  of  the 
agreement  cancelling  the  cross  options  until  you  got  em¬ 
ployment  contracts?  Can  you  explain  that?  A.  This  let¬ 
ter  of  August  18, 1941,  was  written  in  order  to  exert  pressure 
on  the  51  per  cent  group  to  give  us  better  employment  con¬ 
ditions  ;  in  other  words,  to  obtain  a  revision  of  our  existing 
employment  contracts.  It  was  signed  by  Paul  Vort,  Fred 
Basch,  and  myself. 

Now,  the  three  of  us  did  not  actually  believe  that  the 
group  to  which  the  letter  was  addressed  would  ever  go  to 
the  trouble  and  have  this  condition  revised,  and  the  facts 
bore  it  out. 

Q.  Which  condition,  Mr.  Nauen?  A.  The  condition  that 
we  would  go  back  to  the  old  cross  options,  that  is  what  I 
mean. 

********* 

1889  Q.  Now,  at  the  time  you  wrote  the  letter,  did  you 
expect  that  the  investment  group  would  give  you  an 
employment  contract  that  met  your  conditions,  or  did  you 
expect  that  they  would  refuse  to  give  you  such  a  new  em¬ 
ployment  contract?  A.  Well,  I  expected  they  would  give 
us  a  new  employment  contract. 
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Q.  Did  they  give  you  a  new  employment  contract  that 
satisfied  you?  A.  Yes,  indeed,  they  did,  in  September 
1941. 

Q.  Did  you  expect,  at  the  time  you  wrote  the  letter  on 
August  18,  1941  that  the  cancellation  of  the  old  cross  op¬ 
tions  would  become  effective,  or  did  you  think  that  the  whole 
thing  would  be  thrown  over  by  the  investment  group?  A. 
We  did  think  that  the  cancellation  was  effective. 

Q.  That  isn’t  responsive.  I  asked  you,  did  you  expect 
on  August  18  that  it  would  become  effective?  A.  Yes,  we 
did;  it  would  become  effective. 

Mr.  Falloon :  May  it  please  the  Court,  these  constant  ref¬ 
erences  to  this  particular  letter — I  think  it  should  be  iden¬ 
tified  by  exhibit  number  so  the  record  will  show  what  it  is. 

Mr.  Berger:  Plaintiff’s  Exhibit  No.  DJ-W-586, 
1890  your  Honor.  I  thought  I  had  identified  it. 

By  Mr.  Berger: 

Q.  Did  it  become  effective — the  cancellation  of  the  cross 
options?  A.  Yes. 

Q.  When  did  it  become  effective?  A.  Well,  it  became 
effective  upon  the  signing  of  the  new  employment  contract. 

Q.  And  when  did  that  take  place?  A.  In  September  of 
the  same  year. 

1895  Q.  You  testified,  I  believe,  that  you  served  as  a 
director  from  your  appointment  after,  I  believe  in 
the  spring  of  1937,  until  the  Trenton  conference  in  1939; 
is  that  right?  A.  That  is  correct,  yes. 

Q.  State  whether  or  not  you  felt  yourself  free  as  a  di¬ 
rector  to  make  independent  decisions  as  to  dividends  or 
did  you  act  on  instructions?  A.  Well,  we  acted  on  in¬ 
structions.  There  is  no  doubt  about  it. 

Q.  Did  you  receive  instructions  directly  from  the  Ger¬ 
man  shareholders  or  from  Ward  and  Mahler?  A.  No. 
These  instructions  would  come  through  Ward  and  Mahler. 
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1596  Q.  On  cross  examination  yon  stated  that  you  were 
asked  to  resign  as  a  director  at  Trenton  because 

of  a  re-grouping  of  directors. 

Do  you  recall  who  were  the  directors  after  Trenton  that 
represented  the  management  group,  the  49  per  cent  group? 
A.  Fred  Bascli,  Paul  Vort,  and  Fred  A.  Klein. 

Q.  Were  you  or  were  you  not  satisfied  to  have  those 
directors  represent  you  as  a  shareholder?  A.  I  was 
satisfied  to  have  them  represent  me. 
#*#•*##*# 

1597  Q.  Did  you  discuss  various  conditions  of  the  sale 
with  Schoenburg,  yourself,  or  was  Vort  the  spokes¬ 
man  for  Fred  Basch  and  yourself  ?  A.  Well,  Paul  Vort 
was  the  spokesman  for  me  in  discussing  this  condition.  I 
did  not  talk  to  Schoenburg  directly. 

Q.  You  testified  that  you  had  mentioned  your  interest  in 
acquiring  some  shares  to  Vort  prior  to  Trenton;  that  you 
had  some  money  available;  is  that  right?  A.  Yes,  that 
is  right. 

Q.  When  did  you  first  learn  that  you  could  have  some 
shares?  A.  Well,  I  learned  that  at  the  Trenton  confer¬ 
ence. 

Q.  From  whom  did  you  learn  that?  A.  I  learned  it 
from  Fred  Basch  and  Paul  Vort. 

Q.  Can  you  place  approximately  the  time  of  your  dis¬ 
cussion  with  Vort  when  you  expressed  an  interest  in  ac¬ 
quiring  shares?  A.  As  to  the  approximate  timing  of 
discussing  the  subject,  I  would  say  I  did  this  in  the 
period  preceding  the  Trenton  conference,  in  between  the 
January  ISth,  19th,  conferences,  and  the  Trenton  con¬ 
ference. 

1598  Q.  You  mean  those  conferences  in  Stevenson’s 
office  where  you  were  discussing  the  boycott?  A. 

That  is  right;  exactly  right,  yes. 

#••##•#*• 

Q.  What  was  your  understanding  of  the — Schoenburg 
said  to  you,  “I  am  interested  in  having  you  stay”;  how 


757 


did  you  understand  it?  A.  Well,  I  could  readily  see  that 
Schoenburg  wanted  to  keep  me  interested  in  the 
1S99  company  because  I  was  valuable  to  the  company  as 
a  skilled  man,  skilled  employee,  by  that  time.  It 
would  have  preserved  the  value  of  the  re-purchase  option 
he  was  holding. 

#*##***** 

1902  Q.  You  testified,  I  believe,  that  the  cross  option 
at  Trenton  was  cancelled  by  an  agreement  executed 

in  August  1941,  which  became  effective  in  September, 
when  you  obtained  your  employment  contract;  is 

1903  that  right  ?  A.  That  is  correct,  yes. 

Q.  Was  the  supplemental  cross  option,  namely, 
Plaintiff’s  Exhibit  No.  DJ-W  223,  cancelled  at  that  time 
or  at  a  different  time?  A.  It  was  cancelled  at  the  same 
time,  in  August  1941. 

#•#•**#** 

Q.  Will  you  tell  the  Court  why  it  was  dated  January  2, 
1941,  if  it  was  cancelled  in  August  and  September  of 
1941?  Do  you  recall?  A.  It  was  marked  “Cancelled 
January  2,  1941”,  according  to  my  best  recollection,  be¬ 
cause  we  started  to  talk  about  these  cancellations  as  be¬ 
ginning  with  January  1941. 

Q.  But  are  you  satisfied  that  it  was  in  fact  not  cancelled 
January  2,  1941?  A.  No,  it  was  not.  It  was  cancelled  in 
August  1941. 

Q.  I  direct  your  attention  to  page  4,  to  the  state- 

1904  ment:  “Supplemental  to  the  series  of  agreements 

entered  into” - 

Mr.  Falloon:  May  I  ask  for  identification  of  the  exhibit 
he  is  reading  from?  I  haven’t  any  idea. 

The  Court:  Has  that  been  introduced  in  evidence? 

Mr.  Berger:  Yes,  it  has  been  introduced.  We  are  talk¬ 
ing  about  DJ-W  223. 

The  Court:  Proceed. 
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By  Mr.  Berger: 

Q.  On  page  4:  “Supplemental  to  the  series  of  agree¬ 
ments  entered  into  between  us  this  day,  (each  of  us  being 
an  optionor  in  one  of  the  said  agreements  and  the  others 
optionees),  it  is  hereby  agreed  that  each  and  every  of  said 
series  of  agreements  is  dependent  upon  the  terms  and 
conditions  of  a  certain  option  agreement  dated  February 
18,  1939  between  Fred  Basch,  Paul  W.  Vortrefflich,  Ern¬ 
est  Nauen,  Fred  A.  Klein,  George  S.  "Ward,  Theodore  W. 
Koch  and  James  A.  Stevenson,  of  the  first  part,  and 
Thorer  &  Company,  of  the  second  part.” 

First,  I  ask  you,  is  that  certain  option  agreement  be¬ 
tween  the  shareholders  and  Thorer  &  Company  what  we 
have  been  calling  the  re-purchase  option  held  by  the 
Germans  ?  A.  That  is  what  I  understand  it  is. 

Q.  How  did  you  understand  the  statement  that 
1905  the  cross  options  are  “dependent  upon”  the  terms 
and  conditions  of  the  re-purchase  option?  A.  I 
understand  it  this  way.  If  under  the  terms  of  the  cross 
options  the  ownership  of  some  of  the  shares  would  change, 
the  shares  would  change  from  one  owner  to  another  owner, 
the  German  re-purchase  option  would  apply  to  the  new 
owner  of  the  shares  the  same  as  it  had  applied  formerly 
to  the  former  owner. 

Q.  Do  you  mean  by  that,  if  you  purchased  shares,  say, 
from  Ward,  under  the  cross  option,  that  you  would  be 
required  to  re-sell  it  to  the  Germans  if  they  wished,  under 
the  repurchase  option,  those  shares?  A.  Exactly.  That 
is  what  I  tried  to  explain. 

Q.  Did  you  understand  that  the  supplementary  cross 
option,  Plaintiff’s  Exhibit  No.  DJ-W  223,  continued  to  be 
dependent  upon  the  re-purchase  option  after  the  re-pur¬ 
chase  option  was  cancelled  in  December  1940? 

Mr.  Falloon:  I  object  to  that  as  leading  and  suggestive 
and  not  the  best  evidence. 

Mr.  Berger:  There  is  no  other  evidence. 
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The  Court:  Well,  let  him  answer. 

The  Witness:  No. 

*##•*#*** 

1906  When  did  you  begin  to  discuss  the  termination 
of  the  cross  option  and  the  escrow,  Mr.  Nauen?  Can 

you  remember?  A.  We  began  early  in  1941  to  discuss  this. 

Q.  You  recollect  the  letter  that  I  showed  you  a  little 
while  ago,  D  J-W435,  I  believe  it  is ;  at  any  rate,  the  letter 
wherein  Ward  wrote  Koch  that  Paul  Vort  is  very  anxious 
to  terminate.  And  I  believe  you  said  you  remembered 
that  meeting. 

1907  Do  you  recall  whether  that  discussion  had  any 
connection  with  the  freezing  control?  A.  No,  I 

don’t  recall  that. 

Q.  Was  the  subject  of  the  freezing  control  mentioned 
at  all  at  that  meeting?  A.  No,  it  was  not  mentioned. 

Q.  Do  you  recall  when  German  funds  were  first  frozen? 
A.  Well,  I  recall  it  was  in  the  summer  of  1941. 

Q.  Why  did  you  want  the  escrow  terminated?  A.  Well, 
I  wanted  to  have  my  stock  certificates  in  my  personal  pos¬ 
session. 

Q.  Did  that  stock  certificate  belong  to  you?  A.  Yes, 
it  did  belong  to  me. 

Q.  On  cross  examination  you  were  asked  why  the  word 
“Cancelled”  was  written  against  the  original  cross  option, 
whereas  that  word  was  not  written  against  the  new  cross 
option,  but  instead  the  signature  was  torn  off. 

Can  you  explain  why  you  tore  off  the  signature,  or  why 
you  wrote  “Cancelled”  against  the  old  cross  option,  and 
tore  off  the  signature  of  the  new^  cross  option?  A.  Well, 
I  explain  it  as  follows : 

The  old  cross  options  were  actually  cancelled  through 
the  cancellation  agreements.  Therefore,  it  was  all  right 
to  mark  them  “Cancelled”  on  the  original  option  agree¬ 
ments. 

The  second  set  of  cross  options,  the  ones  I  called 

1908  across-the-board,  were  never  in  effect  because  Mr. 
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Ivoch  did  not  execute  his,  and  therefore  they  could  not  be 
cancelled  by  cancellation  agreements. 

The  signatures  were  simply  removed  by  tearing  them 
off.  That  is  my  explanation. 

•  •••****• 

Q.  In  Defendant’s  Exhibit  No.  62,  which  was  the  Treas¬ 
ury  report  TFR  300,  you  reported  cancellation  of  the  re¬ 
purchase  agreement  in  December  1940,  but  I  do  not  find 
there  any  reference  to  the  cross  option. 

Now,  I  ask  you,  why  did  you  report  the  cancellation  of 
the  re-purchase  option  and  make  no  report  whatsoever 
about  the  cross  option?  A.  When  the  re-purchase  option 
was  a  claim  held  by  German  nationals,  and  I  understood 
this  Treasury  form  TFR  300  would  apply,  did  apply,  only 
to  claims  held  by  foreign  nationals,  as  in  this  case  German 
nationals. 

The  cross  options  were  held  by  American  citizens. 

There  was  no  need  to  report  them,  because  these 
1909  were  purely  American  claims. 

Q.  In  October  1941,  Mr.  Nauen  did  you  or  did  you 
not  have  any  information  which  put  you  on  notice  that 
members  of  the  investment  group  such  as  Lancaster, 
Ward,  and  the  rest,  were  holding  shares  on  behalf  of  the 
Germans?  A.  No. 

Q.  Did  you  have  any  reason  to  believe  that  your  cross 
option  in  fact  ran  to  the  Germans  through  the  51  per  cent 
group,  as  agents?  A.  No,  I  had  no  reason  to  believe  that. 
#•#•***#* 

Q.  You  testified,  I  believe,  that  Otto  Nauen,  the  attor¬ 
ney  for  Thorer  &  Company,  is  your  brother.  A.  Yes. 

Q.  What  were  your  relations  with  your  brother? 

Mr.  Falloon:  I  object  to  that  as  repetitious.  You  have 
already  gone  into  that. 

Mr.  Berger:  I  don’t  believe  it  has. 

The  Court:  I  will  overrule  the  objection. 
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By  Mr.  Berger : 

1910  Q.  What  were  your  relations  with  your  brother? 
A.  My  relations  with  my  brother  were  cordial,  but, 

may  I  say,  somewhat  cool? 

The  Court:  Somewhat  what? 

The  Witness:  Cool.  We  were  somewhat  estranged  be¬ 
cause  we  disagreed  on  certain  personal  matters. 

*•#•###** 

Q.  Did  you  pay  much  attention  to  the  books  or  financial 
affairs  of  Basch  &  Company?  A.  No,  I  did  not. 

Q.  Why  was  that?  A.  Well,  the  books  and  the  financial 
matters  of  the  company  I  left  to  the  men  who  were  in 
charge  of  such  work. 

Q.  Who  was  that?  A.  That  was  Mr.  Paul  Vort. 

Q.  Where  were  the  financial  affairs  of  the  corn- 

1911  pany  actually  conducted?  A.  They  were  conducted 
in  the  New  York  office  of  the  company. 

Q.  Where  were  the  factory  operations  conducted?  A. 
Well,  at  the  factory  proper,  in  North  Bergen. 

Q.  Did  you  have  occasion  frequently  to  come  in  to  the 
New  York  office,  or  were  you  largely  confined  to  the  fac¬ 
tory?  A.  Oh,  I  was  practically  all  the  time  at  the  factory. 
Of  course,  very  infrequently  I  had  to  come  over  to  the  New 
York  office. 

Q.  When  you  bought  some  shares  in  1947,  do  you  recall 
who  handled  the  details  of  the  transaction?  A.  Yes,  I  do 
recall  that.  Mr.  Myron  C.  Cowen  did  that. 

Q.  You  stated  that  one  of  the  documents  you  executed 
was  prepared  by  a  Mr.  Amram.  Did  Mr.  Amram  have 
any  relation  with  Mr.  Cowen?  A.  I  am  not  clear  about 
that.  Mr.  Amram,  according  to  my  knowledge,  is  an  at¬ 
torney  located  in  Washington,  and  so  was  Mr.  Cowen. 

Apparently,  I  was  given  to  understand,  they  were  both 
instrumental  in  bringing  about  this  contract  regarding  the 
transfer  of  the  shares. 

#•#•##*## 


1912  “Q.  When  you  bought  the  shares,  in  1947,  did 
you  believe  that  Mr.  Ward  was  holding  the  shares 

for  the  Germans?  A.  No,  I  did  not  believe  that. 

****#•#•* 

Recross  Examination 
By  Mr.  Wieferich : 

Q.  Dr.  Nauen,  do  you  recall  on  redirect  you  were  shown 
Defendant’s  Exhibit  for  Identification  No.  62,  which  is  the 
Treasury  form,  TFR  300,  which  you  filed  in  October  1941? 
A.  Yes. 

Q.  And  in  connection  with  that  you  were  asked  some  ques¬ 
tions  as  to  whether  or  not  freezing  controls  had  been 

1913  brought  to  your  attention  about  the  time  that  the 

escrow  was  cancelled.  My  question  is  - 

Mr.  Berger:  Your  Honor,  I  asked  the  questions  and  I 
have  got  them  written  here;  I  have  a  clear  recollection  of 
what  I  asked. 

I  asked  whether  in  the  spring  of  1941,  when  there  had  been 
that  meeting  at  which  Vort  expressed  anxiety  to  terminate, 
whether  at  that  time  there  had  been  any  discussion  of 
freezing  control,  and  that  is  all  I  asked. 

By  Mr.  Wieferich: 

Q.  With  that  modification  that  your  counsel  has  inter¬ 
jected,  do  you  recall  whether  or  not,  previous  to  that  meet¬ 
ing,  in  December  1940,  when  the  German  option  was  can¬ 
celled,  Mr.  Stevenson  had  mentioned  the  possibility  of 
freezing  controls?  A.  I  don’t  recall  that. 

Q.  Do  you  recall  any  discussions  prior  to  the  cancellation 
of  the  German  option  concerning  the  imminencv  of  freezing 
controls  in  this  country?  A.  No,  I  do  not  recall  any  such 
discussion. 

Q.  Do  you  recall  whether  or  not  there  were  any  freezing 
controls  as  to  certain  foreign  nationals  in  this  country,  prior 
to  December  1940?  Had  you  heard  of  any?  A.  Prior  to 
December  of  1940?  I  didn’t  hear  of  any: 
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Q.  When  did  you  first  hear  that  the  German  funds 

1914  in  this  country  were  frozen?  A.  As  far  as  I  recall 
it,  it  was  in  the  summer  of  1941. 

Q.  Was  that  prior  to  the  cancellation  of  your  cross  op¬ 
tions?  A.  Yes.  That  was  prior  to  the  cancellation  of  the 
cross  option. 

Q.  Is  Plaintiff’s  Exhibit  No.  DJ-W  223  the  docu- 

1915  ment  (handing  to  witness)?  A.  Yes,  I  believe  that 
is  the  document. 

Q.  Didn’t  you  testify  on  redirect  examination  that  that 
cancellation  was  actually  made  in  August  but  was  dated 
January  2,  1941,  as  it  appears  there?  A.  Yes,  I  did. 

Q.  With  whom  did  you  discuss  that,  the  matter  of  pre¬ 
dating  the  cancellation?  A.  I  did  not  discuss  the  matter  of 
pre-dating  cancellation  at  all. 

Q.  How  did  you  acquire  the  knowledge  that  it  was  pre¬ 
dated?  A.  Well,  it  was  pre-dated  and  this  whole  trans¬ 
action  was  done  by  legal  counsel.  I  cannot  account  for 
these  details. 

Q.  Which  legal  counsel?  Who,  specifically?  A.  In  this 
case,  I  believe,  Mr.  Stevenson. 

Q.  Did  you  know  at  the  time  it  was  pre-dated?  A.  I 
don’t  remember  that  I  knew  of  any  of  these  details  at  that 
time. 

Q.  How  many  other  documents  in  connection  with  the 
cross  options  were  pre-dated?  Any?  A.  I  don ’t  remember. 
I  don’t  know. 

Q.  Do  you  know  if  the  cancellation  of  the  escrow  was 
pre-dated?  A.  As  far  as  I  can  remember,  yes,  it  was. 

1916  Q.  Were  there  any  other  documents,  other  than 
the  cancellation  of  the  cross  options,  and  the  escrow, 

which  were  pre-dated?  A.  I  would  have  to  look  at  the 
documents  in  order  to  answer  that  question  correctly. 

Q.  You  have  no  recollection?  A.  I  have  no  definite  rec¬ 
ollection  at  this  time,  no. 
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Q.  Did  you  not  discuss  this  matter  with  your  counsel? 
A.  No,  I  did  not  discuss  this  matter.  Counsel  would  simply 
act  in  his  own  behalf  and  w’ould  submit  that  to  me. 
*###*•#•» 

Q.  Did  you  discuss  it  with  Mr.  Stevenson?  A.  Mr. 
Stevenson  w’ould  transact  this  legal  business  without  dis¬ 
cussing  it  with  me.  It  was  not  my  business  to  be  drawn 
into  discussion  and  give  opinions  to  legal  counsel. 

Q.  Who  suggested  the  pre-dating,  you  or  Mr.  Steven¬ 
son  ?  A.  I  did  not  suggest  the  pre-dating. 

Q.  Do  you  know  w’ho  did?  A.  No.  I  don’t  know. 

1917  Q.  Did  you  object  to  the  pre-dating  at  that  time? 
A.  No,  I  did  not. 

Q.  If  you  didn’t  discuss  it  with  anyone,  how  do  you  know 
what  the  reason  for  the  pre-dating  was?  A.  I  offer  my 
own  explanation  for  this. 

We  started  to  discuss  the  removal  of  the  cross  option, 
escrow*,  and  similar  things,  beginning  with  the  early  part  of 
1941,  and  it  appears  to  me  perfectly  plausible  that  these 
things  should  be  pre-dated  on  account  of  that. 

Q.  That  is  your  present  explanation,  I  take  it,  but  that 
is  not  any  reason  that  was  given  you  at  the  time  it  w*as  done  ? 
A.  No. 

Q.  By  anyone?  A.  No.  It  w*as  not  given  as  any  reason. 

Q.  And  did  you  ask  that  it  be  done  for  that  reason?  A. 
No,  I  didn’t  ask.  I  wouldn’t  question  actions  by  legal  coun¬ 
sel,  because  I  don’t  feel  competent  to  talk  upon  legal  mat¬ 
ters. 

Q.  How  do  you  know  Mr.  Stevenson  didn’t  pre-date  it 
simply  to  antedate  the  freezing  regulations?  A.  I  don’t 
know’  w’hat  Mr.  Stevenson’s  motives  could  have  been,  be¬ 
cause  he  is  the  legal  counsel — w*as  the  legal  counsel  at  the 
time — and  I  followed  his  advice  and  that  w’as  good  enough 
for  me. 

Q.  Do  you  recall  testifying  on  redirect  examina- 

1918  tion  that  you  attended  the  January  17th  to  19th 
meetings  in  Mr.  Stevenson’s  office,  in  connection  with 
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the  boycott  which  was  affecting  Herman  Basch  &  Company, 
that  is,  January  17th  to  19th  of  1939?  A.  That  is  correct, 
yes. 

Q.  Were  you  present  at  all  three  meetings,  the  17th,  the 
18th,  and  the  19th?  A-  As  far  as  I  can  remember,  I  was, 
yes. 

Q.  I  think  you  testified  on  redirect  examination  that 
shortly  thereafter  you  told  Mr.  Vort  that  you  were  willing 
to  buy  shares  of  Althor  if  he  could  get  them,  and  told  him 
how  much  money  you  had  to  get  them;  is  that  right?  A. 
Yes ;  I  believe  that  is  right. 

Q.  Can  you  tell  me  how  soon  after  those  meetings  you 
discussed  that  with  him?  A.  I  cannot  give  you  any  spe¬ 
cific  timing  of  such  discussions.  It  was  done  during  the 
four  weeks  preceding  the  Trenton  conference. 

Q.  Did  you  discuss  that  matter  with  anyone  else?  A. 
With  Mr.  Fred  Basch,  besides  Mr.  Vort. 

Q.  Did  you  have  any  occasion  to  discuss  it  with  Mr. 
George  Ward?  A.  No,  I  had  no  occasion. 

Q.  Mr.  Fred  Klein?  A.  No. 

1919  Q.  Mr.  Stevenson?  A.  No. 

Q.  Mr.  Mahler?  A.  No. 

Q.  Well,  now,  had  this  matter  been  discussed  at  the  three 
meetings  of  January  17th,  18th,  and  19th,  at  all?  A.  Not 
according  to  my  recollection.  At  these  meetings  we  dis¬ 
cussed  the  very  urgent  boycott  situation. 

Q.  In  connection  with  the  boycott  discussion,  you  had  dis¬ 
cussed,  I  take  it,  the  issuance  of  the  stock  certificates  and 
the  1936  options  at  those  meetings ;  is  that  right  ?  A.  That 
is  right,  yes. 

Q.  And  did  you  understand  that  these  were  to  be  final 
measures  taken  or  that  they  were  to  be  temporary  meas¬ 
ures  ?  A.  I  understood  they  would  be  temporary. 

Q.  And  what  did  you  understand  would  be  the  final  action 
to  be  taken?  A.  At  the  time  when  these  two  documents 
were  issued,  I  had  no  thought  about  anything  final.  I  only 
knew  they  would  be  of  a  temporary  nature  in  order  to 
bridge  over  this  situation. 


Q.  Do  you  mean  that  there  was  no  discussion  at  this 
time  of  getting  the  Germans  out  of  the  company  entirely? 
A.  Yes,  there  was  discussion  about  getting  the  Germans 
out,  but  how  that  would  be  engineered,  at  that  time  nobody 
had  any  definite  idea,  as  far  as  I  can  remember. 

1920  Q.  Did  they  have  any  suggestions  ?  A.  There  was 
only  one  suggestion  made :  The  Germans  should  get 

out  of  the  company;  they  should  sell  out.  How  it  was  to 
be  done,  those  details  were  unknown  to  me  at  that  time. 

Q.  Do  you  recall  whether  Mr.  Mahler  was  authorized  to 
get  in  touch  with  the  Germans  and  make  an  offer  on  your 
behalf?  A.  That  I  do  not  recall,  no. 

Q.  Do  you  know  if  he  did  so?  A.  I  don’t  know,  no. 

Q.  What  was  your  understanding  as  to  who  would  be  the 
spokesman  for  the  group  in  getting  the  Germans  out  of  the 
company?  A.  I  had  no  understanding.  I  didn’t  know. 

Q.  Did  you  give  Mr.  Vort  authority  to  commit  you  on 
any  purchases  of  German  stock?  A.  No.  I  did  not  give  him 
authority. 

Q.  Did  you  participate,  yourself,  in  any  negotiations  that 
led  up  to  Trenton?  A.  No,  I  did  not.  I  did  not  participate. 

Q.  I  think  you  testified  on  redirect  examination  that  your 
earnings  for  the  year  previous  to  Trenton  were  approxi¬ 
mately  $15,000;  is  that  correct?  A.  That  is  correct. 

Q.  Do  you  have  recollection  of  what  vour  earnings  have 
been  to  date  from  Herman  Basch  &  Company,  that  is, 

1921  since  1939,  since  the  $15,000  figure  ?  A.  My  earnings 
from  1939  until  1950,  your  Honor, — is  that  the  ques¬ 
tion  I  am  asked? 

The  Court :  You  are  entitled  to  get  an  answer,  yes. 

The  Witness :  My  earnings  from  1939  and  including  1950, 
I  believe,  run  around  $700,000. 

By  Mr.  Wieferich: 

Q.  Does  that  include  your  salary,  your  profit  sharing, 
vour  bonus,  and  vour  dividends  ?  A.  I  believe  that  is  with- 
out  dividends. 
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Q.  And,  if  you  include  dividends,  what  would  the  total 
figure  be?  Do  you  recall?  A.  About  $750,000. 

Q.  Do  you  recall  how  much  you  invested  at  Trenton? 
A  At  Trenton  I  invested  $9,800. 

Q.  Did  you  participate  at  all  at  Trenton  in  the  setting  of 
the  re-purchase  price  on  your  free  shares?  A.  No,  I  did 
not  participate  in  that. 

Q.  Do  you  recall  that  the  re-purchase  price  was  book 
value  minus  15  per  cent?  A.  Yes,  I  do  recall  that. 

Q.  Can  you  tell  me  why  was  it  minus  15  per  cent?  A.  I 
don’t  know  why  this  clause  was  inserted,  “book  value  less 
15  per  cent.” 

I  venture  the  explanation  that  the  book  value  perhaps 
was  subject  to  dispute,  and  in  order  not  to  shoot  too 

1922  high  there  was  the  15  per  cent  deduction. 

Q.  Did  it  have  any  connection  with  the  possi¬ 
bility  that  the  re-purchase  might  be  accompanied  by  a  divi¬ 
dend  from  Herman  Basch  &  Company?  A.  I  never  gave 
that  a  thought,  indeed. 

Q.  Do  you  recall  that  you  testified  on  redirect  examina¬ 
tion  that  while  you  were  a  director  of  Herman  Basch  & 
Company  you  took  your  instructions  from  Mr.  Mahler  and 
Mr.  Ward;  is  that  right?  A.  That  is  right,  yes. 

Q.  Over  how  long  a  period  of  time  did  you  take  your  in¬ 
structions  as  a  director  from  Mr.  Mahler  and  Mr.  Ward? 
Do  you  recall?  A.  Well,  it  must  have  been  from  the  time 
in  1937  when  I  was  made  a  director,  or  it  might  have  been 
early  in  1938,  until  the  Trenton  conference,  1939. 

Q.  Did  you  discuss  this  matter  at  all  with  Mr.  Vort  or 
Mr.  Fred  Basch?  A.  Most  likely  I  did  discuss  that  with 
the  two,  yes. 

Q.  Do  you  know  if  they  also  took  instructions  from  Mr. 
Ward  and  Mr.  Mahler,  as  directors?  A.  They  did,  yes. 

•  *•#*•••• 

1923  Q.  Then  was  it  true  that  for  the  two  years  pre¬ 
ceding  Trenton  the  three  members  of  the  manage¬ 
ment,  yourself,  Mr.  Basch,  and  Mr.  Vort,  received  instruc- 
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tions  as  directors  from  the  other  two  directors,  Mr.  Ward 
and  Mr.  Mahler,  as  to  what  the  Germans  wanted  done?  A. 
That  was  about  the  picture. 

Q.  Do  you  recall  that  one  time  a  question  was  raised  as 
to  which  of  the  company  officials  could  sign  checks?  A.  Yes, 
I  do  remember  that ;  yes. 

Q.  Were  you  a  company  official  in  1938,  prior  to  Tren¬ 
ton?  A.  Yes,  I  was  a  company  officer;  I  was  the  secretary. 

Q.  And  do  you  recall  whether  or  not  you  were  given 
authority  to  sign  checks  alone,  or  did  you  require  the  joint 
signature  of  someone?  A.  I  remember  that  I  had  the  right 
of  signature  on  pay  checks  which  were  drawn  against  the 
special  payroll  account. 

Q.  How  about  other  checks?  Did  you  have  authority  to 
sign  other  checks?  A.  As  far  as  I  can  remember,  I  had 
authority  to  sign  checks  in  conjunction  with  Mr.  Vort  or 
Mr.  Basch. 

Q.  Who  was  the  president  of  the  company  at  this  time? 
Do  you  recall?  A.  As  far  as  I  recall,  Mr.  Fred  Basch  was 
the  president. 

Q.  And  who  was  the  treasurer  of  the  company? 
1924  This  is  Herman  Basch  &  Company?  A.  As  far  as 
I  can  recall,  Mr.  Vort  -was,  Paul  Vort. 

#*#*#•*•* 

1928  Q.  During  those  two  years  when  Mr.  Mahler  and 
Mr.  Ward  were  instructing  you  as  to  the  Germans’ 

wishes,  did  you  receive  any  copies  of  correspondence  they 
had  with  the  Germans?  A.  I  don’t  recall  that  I  received 
copies  of  their  correspondence. 

1929  Q.  Did  you  see  any  copies?  A.  I  don’t  think  so, 
no. 

Q.  Did  you  ever  have  any  occasion  to  question  the  au¬ 
thority  of  wffiat  they  were  telling  you,  the  scope  of  it  ?  A. 
No,  no;  I  wouldn’t. 

Q.  Who  had  told  you  that,  or  had  anyone  told  you  that 
you  were  to  accept  their  word  as  to  what  the  Germans 
wanted?  A.  No  one  ever  told  me  that  I  had  to  accept  their 
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authority.  I  did  not  give  this  matter  much  thought.  I  was 
under  the  impression  they  had  the  authority. 

Q.  Had  you  ever  discussed  that  with  the  German  owners 
yourself?  A.  No. 

Q.  Do  you  recall  how  you  got  that  impression?  A.  The 
impression  may  have  been  created  this  way :  The  Germans, 
after  1937,  faded  out  of  the  picture.  The  company  was  left 
in  the  hands  of  the  American  management,  the  American 
officers,  the  American  directors,  but  the  Germans  would  still 
exercise  their  influence  through  certain  directors. 

Q.  Well,  now,  after  Trenton,  how  did  you  know  that  they 
weren’t  still  exercising  their  influence  through  those  di¬ 
rectors?  A.  I  had  no  check  on  this  condition  at  all. 

Q.  Did  you  correspond  with  the  Germans  after  Trenton, 
yourself?  A.  No,  I  didn’t. 

*#**•*#•• 

1930  Redirect  Examination  by  Counsel  for  the  Plaintiffs 

By  Mr.  Berger : 

Q.  You  testified  with  respect  to  your  earnings  between 
1939  and  1950.  Was  there  any  change  in  your  earnings 
when  Fred  Basch  passed  away  in  1943,  in  January?  A. 
Yes. 

Q.  What  was  the  nature  of  the  change?  A.  The  change 
of  earnings  at  that  time — Let  me  explain  it  this  way  : 

I  stepped  into  Mr.  Fred  Basch ’s  position  after  he  passed 
away,  and  this  increased  my  earnings  considerably,  because 
he  had  had  a  higher  salary  and  higher  percentage  bonus. 
From  that  time  on  my  earnings  were  very  high. 

Q.  Was  there,  in  consequence,  a  substantial  difference 
between  the  years  after  1943  and  these  years  between  1939 
and  1943?  A.  Yes,  there  was. 

•  «##**••• 

1931  Julian  H.  Basch,  one  of  the  plaintiffs,  called  as  a 
witness  for  and  on  behalf  of  the  plaintiffs  herein,  and 

being  then  and  there  duly  sworn  by  the  Clerk  of  the  Court, 
assumed  the  witness  stand  and  testified  as  follows : 


Direct  Examination  by  Counsel  for  the  Plaintiffs: 

By  Mr.  Berger: 

Q.  State  your  name.  A.  Julian  H.  Baseh. 

Q.  Your  residence?  A.  299  Park  Avenue,  New  York 
City. 

Q.  Age?  A.  38. 

Q.  Where  were  you  born?  A.  New  York  City. 

Q.  Are  you  a  citizen  of  the  United  States?  A.  Yes,  I 
am. 

Q.  Where  are  you  employed  ?  A.  Herman  Basch  &  Com- 
pany. 

Q.  When  were  you  first  employed  by  Herman  Basch  & 
Company?  A.  October  1930. 

Q.  October  1930.  And  have  you  been  with  Herman 
1932  Basch  from  1930  to  the  present?  A  Yes,  I  have, 
except  for  the  years  that  I  spent  in  the  U.  S.  Army. 

Q.  How  many  years  did  you  spend  ?  A.  I  spent  approxi¬ 
mately  four  years  in  the  Army. 

Q.  Can  you  tell  us  what  those  years  were  ?  A.  I  entered 
the  Army  in  February  1942  and,  after  several  months’ 
service  here,  I  was  sent  overseas,  to  the  Southwest  Pacific 
area,  and  I  spent  from  June  1942  until  January  1945  over¬ 
seas,  in  the  Southwest  Pacific  area. 

Q.  Were  you  related  to  Fred  Basch?  A.  Yes,  he  was  my 
cousin. 

Q.  Are  you  the  Julian  Basch  mentioned  as  a  co-trustee 
in  this  action?  A.  Yes;  I  am. 

Mr.  Berger:  Mr.  Wieferich,  I  take  it  there  is  no  question 
about  his  being  the  duly  appointed  co-trustee  ? 

Mr.  Falloon:  You  offered  evidence. 

Mr.  Berger:  Then,  there  is  no  reason  to  re-introduce 
that. 

By  Mr.  Berger: 

Q.  Are  you  still  serving  as  trustee  for  the  estate  of  Fred 
Basch?  A.  Yes,  I  am. 
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Q.  When  is  the  exact  date  that  you  left  for  over- 

1933  seas?  When  -was  that?  A.  I  left — I  think  it  was 
the  beginning  of  May  1942. 

Q.  Had  you  heard  of  the  blocking  of  Herman  Basch  & 
Company  by  the  Treasury  Department  prior  to  your  de¬ 
parture?  A.  No,  I  did  not. 

Q.  When  did  you  first  hear  of  it?  A.  I  heard  about  it 
on  my  return  from  overseas. 

Q.  That  was  in  1945?  A.  That  is  correct. 

Q.  Did  you  learn  whether  or  not  the  company  was  un¬ 
blocked  when  you  returned?  A.  Yes,  I  learned  that  also. 

Q.  Did  you  hear  of  any  investigations  by  the  Govern¬ 
ment  in  1945  and  1946,  after  you  returned  from  the  service? 
A.  Yes,  I  did. 

Q.  Are  you  a  shareholder  of  Basch  &  Company?  A.  Yes 
I  am. 

Q.  How  many  shares  do  you  hold?  A.  54. 

Q.  When  did  you  acquire  them?  A.  I  acquired  40  in 
1945  and  fourteen  in  1947. 

Q.  From  whom  did  you  acquire  your  shares  in  1945?  A. 
I  acquired  20  shares  from  Curt  Mahler  and  20  shares  from 
Paul  Vort. 

Q.  Who  did  you  acquire  your  shares  from  in  1947?  A. 
George  Ward. 

1934  Q.  Have  those  shares  been  vested?  A.  They  have 
not  been  vested. 

Q.  Do  you  know  Mr.  Vort,  the  plaintiff  here?  A.  Yes, 
Ido. 

Q.  How  long  have  you  known  him?  A.  I  have  known 
Mr.  Vort  since  I  started  with  the  company,  October  1930. 

Q.  Had  you  been  acquainted  with  Fred  Basch  over  the 
same  period?  A.  Longer. 

Q.  Do  you  know  Ernest  Nauen?  A.  Yes,  I  do. 

Q.  How  long  have  you  known  him?  A.  I  would  say 
since  about  1933  or  1934. 

Q.  Do  you  hold  any  office?  A.  Yes,  I  do. 

Q.  What  is  your  office  with  the  company?  A.  Vice  presi¬ 
dent. 
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Q.  In  the  course  of  your  employment  by  Basch  &  Com¬ 
pany  how  often  did  you  have  occasion  to  consult  with  Fred 
Basch,  Paul  Vort,  and  Ernest  Nauen,  about  company  af¬ 
fairs?  Very  often?  A.  Our  business  is  such  that  it  re¬ 
quires  constant  consultation. 

Q.  Have  you  been  in  the  New  York  office,  where 

1935  the  financial  affairs  were  run?  A.  Yes. 

Q.  Did  you  spend  any  time  out  at  the  factory? 
A.  Occasionally. 

Q.  Were  you  consulted  by  Fred  Basch  and  Vort  in  your 
official  capacity?  A.  I  had  no  official  capacity  prior  to 
1943,  when  I  was  elected  vice  president. 

Q.  This  was  during  your  absence  in  the  service?  A.  That 
is  correct. 

Q.  Apart  from  your  official  capacity,  were  you  in  fre¬ 
quent  consultation  with  Paul  Vort  and  Fred  Basch?  A. 
Yes. 

Q.  What  kind  of  a  working  relationship  did  you  have 
with  those  gentlemen?  A.  It  was  a  relationship  of  confi¬ 
dence  and  mutual  trust. 

Q.  Did  you  become  familiar  with  the  share  holdings  of 
the  various  stockholders?  A.  Yes,  I  did. 

Q.  Do  you  know  whether  or  not  Fred  Basch,  Paul  Vort, 
and  Ernest  Nauen  owned  stock  in  the  Basch  company? 
A.  Yes;  I  did  know  that. 

Q.  Did  you  ever  hear  them  talk  about  their  shares?  A. 
Yes,  I  heard  them  speak  about  their  shares. 

Q.  Did  you  ever  hear  Fred  Basch,  and  Paul  Vort,  state 
whether  or  not  they  were  holding  the  shares  as  bare 

1936  nominees  for  somebody  else?  A.  I  have  never  heard 
them  state  that. 

Q.  Did  they  ever  state  to  you  whether  or  not  they  were 
holding  the  shares  for  others  than  themselves?  A.  They 
never  have  stated  to  me. 

Q.  As  co-trustee  of  the  Fred  Basch  estate,  did  you  seek 
to  learn  whether  Fred  Basch  owned  shares  in  Basch  &  Com¬ 
pany?  A.  I  knew  that  he  did.  Upon  my  return  from  over- 
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seas  service,  as  a  trustee  I  had  a  right  to  investigate  his 
papers  and  his  affairs,  and  I  knew  that  he  was  a  shareholder 
in  Herman  Basch  &  Company. 

Q.  Did  you  run  across  anything  in  his  effects  which  led 
you  to  doubt  the  genuiness  of  his  shareholdings?  A.  No,  I 
did  not. 

Q.  In  your  business  relations  with  Vort  and  Ernest 
Nauen  did  you  observe  anything  which  indicated  that  they 
were  holding  the  shares  for  the  benefit  of  the  Thorer  part¬ 
ners?  A.  Nothing.  I  found  nothing  and  heard  nothing  and 
they  indicated  nothing. 

Q.  On  the  basis  of  your  own  observations,  in  your  day  to 
day  associations,  state  whether  or  not  you  concluded  that 
they  were  the  genuine  owners  of  the  stock. 

Mr.  Wieferich :  I  object  to  that. 

The  Court :  I  sustain  the  objection.  You  have  already  cov¬ 
ered  that. 

1937  Cross  examination 

By  Mr.  Wieferich: 

Q.  What  was  your  position  with  Herman  Basch  &  Com¬ 
pany  in  1938?  A.  I  was  a  salesman. 

Q.  Were  you  out  on  the  street  with  the  trade  every  day? 
A.  Yes. 

Q.  Had  you  been  employed  as  a  salesman  for  some  years 
prior  to  that?  A.  Yes. 

Q.  Did  you  know  whether  or  not  the  company  was  Ger¬ 
man  owned  in  1938?  A.  I  don’t  know  whether  I  knew  it 
in  1938  or  not,  but  I  knew  it  during  the  years  of  ’34,  ’35, 
and  ’36. 

Q.  Did  any  person  in  the  trade  ever  ask  you  whether  it 
was  German  owned  in  those  years?  A.  Yes,  they  did. 

Q.  And  did  you  tell  them  it  was  German  owned?  A.  I 
did  not. 

Q.  Was  this  pursuant  to  any  understanding  you  had 
with  anyone  in  the  company?  A.  Well,  it  was  certainly 
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felt  that  if  the  position  of  the  German  owners  was 

1938  known  to  the  trade,  that  the  business  would  be  hurt, 
very,  very  seriously. 

Q.  With  whom  did  you  discuss  this  understanding?  A. 
Well,  I  guess,  Mr.  Vort,  Paul  Vort. 

Q.  Did  you  discuss  it  with  your  cousin,  Fred  Basch? 
A.  Yes;  I  am  sure  that  I  must  have  discussed  it  with  him 
as  well. 

Q.  Did  you  discuss  it  with  Curt  Mahler?  A.  I  did  not. 
Q.  Did  you  ever  reach  an  understanding  with  any  of 
the  company  executives  as  to  just  what  representations 
would  be  made  to  the  trade  concerning  the  ownership  of 
Herman  Basch  &  Company?  A.  I  don’t  think  that  there 
was  ever  any  set  discussion  that  we  had,  but  we  all  knew 
wdiat  it  would  mean  if  the  German  ownership  was  exposed 
to  the  trade. 

Q.  Were  you  aware  of  any  occasions  on  which  the  Jew¬ 
ish  boycott  committee  made  inquiries  concerning  the  owner¬ 
ship  of  Herman  Basch  &  Company?  A.  I  knew  that  they 
had  been  making  inquiries. 

Q.  Did  you  discuss  those  with  Mr.  Vort?  A.  No,  I  did 
not. 

Q.  Did  you  discuss  it  with  any  of  the  company  execu¬ 
tives?  A.  Not  that  I  recall. 

Q.  Do  you  recall  whether  anyone  ever  told  you 

1939  what  representations  were  being  made  to  the  boy¬ 
cott  committee  in  those  years?  A.  I  don’t  recall  if 

they  did. 

Q.  Did  you  inquire?  A.  I  did  not. 

Q.  Did  you  ever  have  occasion  to  examine  the  stock 
certificate  book  of  the  company  yourself?  A.  In  what 
year? 

Q.  Well,  in  1938?  A.  I  did  not. 

Q.  How  about  in  1939?  A.  I  did  not. 

Q.  When  is  the  first  time  you  examined  the  stock  cer¬ 
tificate  book?  A.  What  time  did  I  examine  it  or  what  time 
did  I  see  it? 


«■ 

i  /o 

Q.  No;  examine  it,  look  at  the  stock  certificates  in  the 
book.  A.  Oh,  I  don’t  know  that  I  have  ever  examined  it 
very,  very  carefully,  but  I  do  remember  seeing  it,  I  think, 
in  1946  or  1947. 

Q.  1  take  it  you  made  no  examination  of  the  stock  cer¬ 
tificate  book  prior  to  that  time.  A.  I  did  not. 

Q.  Did  anyone  ever  tell  you  that  an  option  agreement 
had  been  made  out  and  pre-dated  from  1938  to  1936  ? 

1940  A.  No,  they  did  not. 

Mr.  Berger:  May  we  correct  the  record — from 

1939  to  1936? 

The  Court:  Do  you  modify  your  answer  accordingly? 

By  Mr.  Wieferich : 

Q.  Your  answer  is  the  same,  I  take  it,  from  1939  to  1936? 
A.  No,  they  did  not. 

Q.  Were  you  consulted  at  all  in  January  1939  as  to  the 
possibility  of  American  shareholders  acquiring  stock  from 
the  German  owners?  A.  No,  I  did  not  know  anything 
about  that. 

Q.  WTien  was  your  first  knowledge  of  the  acquisition  by 
American  shareholders  of  stock  from  the  Germans?  A.  I 
would  guess  that  it  was  through  my  cousin,  Fred  Basch, 
whom  I  had  lived  with  up  until  1936.  I  vrould  guess  that 
he  told  me  about  it. 

Q.  Before  or  after  the  transaction  occurred?  A.  I  would 
say  afterwards. 

Q.  Were  you  at  Trenton  yourself  when  the  transaction 
occurred?  A.  No,  I  was  not. 

Q.  Do  you  recall  how  soon  after  you  were  told  of  the 
transaction?  A.  No,  I  don’t  recall  that. 

1941  Q.  Was  it  in  1939?  A.  I  would  say  yes. 

Q.  Do  you  recall  whether  the  terms  of  the  trans¬ 
action  were  explained  to  you?  A.  They  were  not  explained 
to  me. 

Q.  Were  you  told  that  the  Germans  had  taken  a  75  per 
cent  option  back  with  them?  A.  I  didn’t  know  that  up 
until - 
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Q.  Until  when?  A.  Until  the  vesting,  I  guess. 

Q.  Were  you  informed  of  the  cross  options  which  had 
been  signed  at  Trenton?  A.  No. 

Q.  Were  you  informed  of  the  escrow  agreement?  A.  No, 
sir. 

Q.  Were  you  informed  of  any  of  the  details  of  the  trans¬ 
action?  A.  No,  I  was  not. 

Q.  Were  you  consulted  on  any  of  them?  A.  No,  sir. 

Q.  Did  you  know  who  the  purchasers  were  ?  A.  In  what 
year,  sir? 

Q.  In  1939.  A.  No,  I  didn’t  know  that. 

Q.  Did  you  know  whether  Mr.  Mahler  was  a  pur- 

1942  chaser?  A.  I  didn’t  know  that. 

Q.  Did  you  know  who  held  the  majority  of  stock? 
A.  No,  I  didn’t.  I  assume  that  your  questions  are  all  in 
1939;  is  that  correct? 

Q.  That  is  right.  When  did  you  first  learn  the  various 
details  of  this  sale?  A.  I  would  say  between  1948  and  now. 

Q.  In  the  following  year,  1940,  were  you  consulted  at 
all  as  to  removal  of  the  German  option?  A.  No,  I  was  not. 

Q.  Did  you  participate  in  any  negotiations  leading  up 
to  that  removal?  A.  No,  sir. 

Q.  Were  you  present  at  the  meeting  at  which  the  agree¬ 
ment  "was  made  to  remove  the  option?  A.  No,  sir. 

Q.  WTien  did  you  first  hear  of  that  part  of  the  trans¬ 
action,  if  you  so  heard?  A.  I  would  be  inclined  to  believe 
it  was  in  between  1948  and  now. 

Q.  W'hen  were  you  appointed  a  co-trustee  of  Fred  Basch? 
In  just  what  year?  Do  you  recall?  A.  It  was  either  at 
the  end  of  ’45  or  beginning  of  ’46. 

Q.  And  did  you  examine  his  effects  at  that  time?  A.  At 
which  time? 

1943  Q.  At  the  end  of  ’45  or  the  beginning  of  ’46.  A. 
Yes,  I  did. 

Q.  And  did  you  find  any  correspondence  between  Mr. 
Basch  and  the  previous  German  owners  of  Herman  Basch 
&  Company?  A.  I  did  not. 
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Q.  Did  you  find  any  correspondence  relating  to  the 
Trenton  conference  at  all?  A.  No,  sir. 
#•*#*•**** 
Redirect  examination 

By  Counsel  for  the  Plaintiffs : 

Mr.  Berger:  I  ask  to  have  marked  as  Plaintiffs’  Exhibit 
No.  62  for  Identification  an  inventory  of  the  safe  deposit 
box  of  Fred  Basch,  bearing  the  heading,  “State  of  New 
Jersey,  State  Tax  Department,  Transfer  and  Inheritance 
Tax  Bureau.” 

*•#*••#*** 

1945  Q.  Have  you  seen  the  papers  found  on  this  list 
(handing  to  witness)  ?  A.  Yes. 

Mr.  Berger:  Let  the  record  show  the  list  which  was 
shown  to  the  witness  is  entitled  “Inventory  of  Safe  Deposit 
Box,  State  of  New  Jersey,  State  Tax  Department,  Trans¬ 
fer  and  Inheritance  Tax  Bureau.” 

•  •**••**** 

1946  Q.  You  testified,  I  believe,  that  you  learned  of 
the  investigation  conducted  by  the  Government  of 

Herman  Basch  &  Company  when  you  returned  from  the 
Army  in  1945. 

Now,  did  you  learn  at  that  time  what  was  the  subject 
matter  of  the  investigation,  what  was  under  investigation? 
A.  I  think  specifically  the  Koch  confession. 

Q.  Just  what  do  you  mean  by  that,  sir?  A.  Well,  it  was 
my  impression  that  Mr.  Koch  had  made  a  confession, 
stating  that  certain  shareholders  were  holding  them  for 
the  German  owners. 

Q.  Do  you  recall  whether  or  not  those  shareholders  were 
the  shareholders  of  the  management  group  or  the  so-called 
51  per  cent  group?  A.  If  I  remember  correctly,  I  think 
it  was  the  51  per  cent  group. 

•  ••••*•••• 
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1947  Q.  Well,  you  bought  some  shares  in  ’45  from 
Mahler  and  some  in  ’47  from  Ward;  so,  specifically, 
when  you  bought  your  shares  from  Mahler  in  ’45,  was  it 
before  or  after  you  had  learned  of  this  confession?  A.  I 
believe  with  respect  to  the  shares  I  bought  from  Mahler 
and  Vort,  it  was  prior  to  this  confession  that  I  speak  of. 

Q.  When  you  bought  your  shares  in  1947  from  Ward, 
this  was  after  you  had  heard  that  Koch  had  “confessed” 
that  the  majority  shareholders  held  the  shares  for  the 
Germans.  Why  did  you  buy  the  shares  in  spite  of  hear¬ 
ing  that?  A.  I  felt  the  shares  were  good. 
*•*••##**• 


1950  By  Mr.  Berger: 

Q.  Before  the  recess  we  were  discussing  some  of  the 
questions  you  had  before  you  when  you  purchased  your 
shares  in  1947  from  Ward.  At  that  time  did  you  attach 
any  weight  to  the  Koch  “confession”?  A.  No,  I  didn’t. 

Q.  Why  was  that?  A.  I  learned  that  the  confession  was 
extracted  from  Koch  under  the  threat  of  imprisonment. 

Mr.  Falloon:  I  object  to  that  and  ask  to  strike  it  as 
being  purely  hearsay. 

The  Court:  You  say  he  was  informed  of  that.  Yes. 

Mr.  Berger :  That  is  all. 

The  Court:  I  am  not  treating  it  as  any  evidence  that  it 
was  so,  but  simply  that  that  was  what  was  told  him. 

•  •••••#*•* 

1957  Ralph  W.  Orr  was  called  as  a  witness  for  and 
on  behalf  of  the  defendant. 

•  ••••***•# 

Direct  examination  by  counsel  for  the  defendant 

•  #•••*#*## 

1962  Q.  I  show  you,  Mr.  Orr,  a  document  which  has 
been  marked  at  this  trial  as  Defendant’s  Exhibit 
No.  10  for  Identification,  being  a  letter  dated  March  28, 
1945,  addressed  to  Messers.  Randolph  Bliss  and  Ralph  W. 
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Owen,  signed  by  Theodore  W.  Koch,  previously  iden¬ 
tified  by  Mr.  Koch  in  his  deposition  as  DJ-K3,  and  ask 
you  if  that  is  the  statement  you  took  from  Mr.  Koch? 
A.  Yes.  That  is  a  letter  he  gave  us. 

Mr.  Wieferich:  Your  Honor,  I  offer  this  document  in 
evidence  as  Defendant’s  Exhibit  No.  10. 

Mr.  Berger:  Your  Honor,  so  that  I  won’t  encumber  the 
record,  I  just  want  to  make  a  standing  objection. 

You  observe  this  pertains  to  the  affairs  of  Thorer  & 
Hollender,  and  I  object  to  the  admission  of  this  document 
and  any  other  documents  pertaining  to  Thorer  &  Hollender, 
on  the  ground  they  involve  a  separate  conspiracy. 

The  Court:  For  the  present  I  will  admit  them,  but  you 
may  move  to  exclude  them  later. 

Mr.  Berger:  Very  good,  sir. 

(Thereupon  letter  dated  March  28,  1945,  addressed  to 
Messrs.  Randolph  Bliss  and  Ralph  W.  Owen,  signed  by 
Theodore  W.  Koch,  (DJ-K3)  was  received  in  evidence  as 
Defendant’s  Exhibit  No.  10.) 

•  *#••###*# 

1965  Q.  I  will  ask  the  witness  to  examine  Defendant’s 
Exhibit  No.  9  for  Identification,  being  a  letter  dated 
March  29,  1945,  addressed  to  Messrs.  Randolph  Bliss  and 
Ralph  W.  Orr,  two  pages,  signed  by  Theodore  W.  Koch, 
marked  at  the  deposition  of  Mr.  Koch  as  DJ-K2,  and  ask  if 
that  is  one  of  the  statements  that  Mr.  Koch  signed  that  day 
(handing  to  witness)  ?  A.  Yes,  that  is  a  statement  he  made 
to  us. 

Mr.  Wieferich:  Your  Honor,  I  offer  Defendant’s  Ex¬ 
hibit  9  for  Identification  in  evidence  as  Defendant’s  Ex¬ 
hibit  9. 

The  Court:  I  will  take  it  subject  to  your  objection. 

Mr.  Berger:  And,  Your  Honor,  I  want  your  instruction 
that  I  won’t  have  to  make  any  further  objection — that  is 
just  a  standing  objection. 

The  Court:  Yes. 

Mr.  Berger:  Thank  you  very  kindly. 
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(Thereupon  a  letter  dated  March  29,  1945,  addressed  to 
Messrs.  Randolph  Bliss  and  Ralph  W.  Orr,  signed  by  Theo¬ 
dore  W.  Koch,  (DJ-K2)  was  received  in  evidence  as  “De¬ 
fendant’s  Exhibit  No.  9.”) 

1966  By  Mr.  Wieferich: 

Q.  I  will  ask  the  witness  to  examine  Defendant’s  Ex¬ 
hibit  No.  S  for  Identification,  being  a  letter  dated  March 
29,  1945,  of  three  pages  purporting  to  be  signed  by  Theo¬ 
dore  W.  Koch,  addressed  to  Messrs.  Randolph  Bliss  and 
Orr,  previously  marked  in  the  deposition  of  Mr.  Koch  as 
DJ-K1,  and  tell  me  if  that  is  the  other  statement  which 
Mr.  Koch  signed  that  day  (handing  to  witness)  ? 

Mr.  Berger:  This,  Your  Honor,  requires  a  different  ob¬ 
jection,  and  once  more  I  want  to  make  a  standing  objection. 

Defendant’s  Exhibit  No.  8  plaintiffs  object  to  the  ad¬ 
mission  on  that  because  it  is  a  statement  not  made  in  the 
presence  of  the  plaintiffs,  and  purporting  to  have  been 
made  by  an  alleged  co-conspirator,  which  is  inadmissible 
until  the  plaintiffs  have  been  tied  into  a  conspiracy  by  their 
own  acts  or  their  own  statements,  and  I  want  to  make  the 
standing  objection  to  all  evidence  as  to  conspiracy  and 
communications  from  Mahler,  Ward,  Koch  and  Percus  on 
that  ground. 

By  Mr.  Wieferich: 

Q.  The  question,  Mr.  Orr,  is:  Is  that  the  other  state¬ 
ment  which  was  given  to  you  that  day?  A.  Yes,  this  is 
the  second  statement  that  he  gave  us. 

Mr.  Wieferich:  I  offer  Defendant’s  Exhibit  No.  8  for 
Identification,  Your  Honor,  in  evidence  as  Defendant’s  Ex¬ 
hibit  No.  8. 

1967  The  Court:  I  will  admit  it  subject  to  that  ob¬ 
jection. 

(Thereupon  letter  dated  March  29,  1945,  addressed  to 
Messrs.  Randolph  Bliss  and  Orr,  signed  Theodore  W.  Koch 
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(DJ-K1)  was  received,  in  evidence  as  “Defendant’s  Ex¬ 
hibit  No.  8.”) 

•  ••••#**** 

1972  Mr.  Wieferich:  Your  Honor,  I  will  ask  to  have 
Defendant’s  Exhibit  No.  65  for  Identification  ad¬ 
mitted  in  evidence  as  Defendant’s  Exhibit  No.  65. 

The  Court:  I  will  admit  it  subject  to  the  objection. 

*•••*##### 

1973  Mr.  Wieferich:  I  now  offer  Defendant’s  Exhibit 
No.  66  for  identification  in  evidence. 

The  Court:  That  will  be  admitted,  and  when  I  say  ad¬ 
mitted,  they  are  admitted  subject  to  your  objection — that 
is  all  the  statements  of  Koch,  especially  those  relating  to 
Thorer  &  Hollender. 

•  ••••###** 

By  Mr.  Wieferich: 

Q.  Mr.  Orr,  I  ask  you  to  examine  Defendant’s  Exhibit 
No.  66  and  tell  me  if  that  is  the  statement  you  just  referred 
to?  A.  That  is  the  statement  that  he  gave  us  with  respect 
to  the  safety  deposit  box. 

Q.  Did  Mr.  Koch  make  any  oral  statements  at  this  time 
as  to  the  removal  of  documents  from  his  files?  A.  Well, 
we  discussed  that  point  generally. 

1974  Q.  Give  us  the  substance  of  the  conversation. 
A.  Well,  I  gathered  that  he  had  been  instructed  to 

take  those  papers  out  of  his  file - 

Mr.  Berger :  May  I  just  make  my  objection  to  that,  Your 
Honor,  on  the  same  ground,  first,  it  is  an  unsworn  state¬ 
ment,  and  hearsay  as  to  my  clients;  and  secondly,  so  far 
as  it  has  to  do  with  Thorer  &  Hollender,  a  separate  con¬ 
spiracy. 

The  Court:  Very  well. 

•  ••••»•••• 

1979  Thomas  L.  Fallon  was  called  as  a  witness  for 
and  on  behalf  of  the  defendant. 

•  ••••***•* 
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Direct  examination  by  counsel  for  the  defendant 
By  Mr.  Wieferich: 

Q.  Will  you  state  your  name  and  address?  A.  Thomas 
L.  Fallon,  F-a-l-l-o-n;  3349  S3rd  Street,  Jackson  Heights, 
New  York. 

Q.  By  whom  are  you  employed?  A.  United  States  Gov¬ 
ernment,  Department  of  Justice;  Office  of  Alien  Property. 

Q.  What  is  your  position?  A.  I  am  an  accountant. 

Q.  Can  you  tell  us  briefly  your  career  as  an  accountant? 
A.  Well,  it  goes  back  to  1914.  I  was  in  Wall  Street  for 
25  years,  and  I  went  with  the  United  States  Government 
in  1940,  with  the  War  Department,  as  Chief  Project  Audi¬ 
tor  in  the  Manhattan  District,  and  from  there  I  went  to 
the  R.  F.  C.  for  a  short  period,  as  an  accountant  on  costs, 
and  then  to  the  Office  of  Alien  Property  in  1944,  as  an 
accountant. 

1980  Q.  Do  you  have  a  degree  from  any  school  ?  A.  No, 
I  have  not. 

Q.  Are  you  a  C.  P.  A.?  A.  I  am  not. 

Q.  What  has  been  your  practice  of  training  in  account¬ 
ancy?  A.  Well,  I  attended  N.  Y.  U.  for  two  years,  majored 
in  income  tax  and  valuation  of  securities,  and  accounting 
in  general. 

Prior  to  that,  in  my  youth  I  went  to  night  school,  to 
business  school. 

Q.  Were  you  engaged  as  an  accountant  during  your 

twenty  some  odd  years  in  Wall  Street?  A.  I  was  the  chief 

accountant  in  a  brokerage  house  in  one  concern  for  25 

vears. 

% 

Q.  What  brokerage  house  was  that?  A.  It  is  now  out 
of  business.  It  was  Wrenn  Brothers  &  Company. 

Q.  Have  you  been  occupied  as  an  accountant  for  the 
Government  in  the  Office  of  Alien  Property?  A.  Yes,  sir. 

Q.  What  has  been  the  nature  of  your  duties?  A.  Well, 
there  are  certain  cases  assigned  to  me  to  handle,  in  ana¬ 
lyzing  the  balance  sheets  and  in  general  keeping  the  con¬ 
troller  advised  as  to  the  conditions,  and  preparing  any 
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information  that  might  be  requested  from  various 

1981  departments  concerned. 

Q.  In  the  course  of  your  duties  have  you  had 
occasion  to  familiarize  yourself  with  the  financial  records 
of  Herman  Basch  &  Company?  A.  Yes.  That  case  was 
assigned  to  me  at  the  time  of  vesting. 

Mr.  Berger :  May  I  ask  for  a  moment,  before  you  go  on, 
do  you  believe  you  have  qualified  the  witness  as  an  account¬ 
ant  to  testify  as  to  accounting  matters,  because  if  you  have 
I  want  to  make  an  objection. 

Your  Honor,  what  would  you  think  about  a  man  who 
came  in  to  testify  as  a  lawyer,  who  didn’t  have  a  degree, 
and  hasn’t  been  admitted  to  the  Bar?  I  object  to  this 
witness  testifying,  on  the  ground  he  hasn’t  been  qualified. 

The  Court :  I  know  of  no  requirement  that  an  accountant 
must  have  any  degree  at  all. 

Mr.  Berger:  It  is  a  profession. 

The  Court :  That  may  be.  I  overrule  the  objection. 

•  *•••**##* 

Q.  What  has  been  the  nature  of  your  work  in  connec¬ 
tion  with  Herman  Basch  &  Company’s  financial  records? 
Just  what  have  you  done?  A.  Well,  I  had  to  make 

1982  out  a  report  on  the  initial  investigation  and  prepare 
financial  balance  sheets  of  the  company,  and  submit 

them  to  the  business  administration  end  of  the  office,  and 
wherever  called  upon  to  do  certain  specific  details  in  con¬ 
nection  with  the  case. 

Q.  Have  you  had  occasion  to  examine  the  company’s 
books?  A.  Yes,  I  have. 

Q.  Have  you  had  occasion  to  examine  the  cash  records 
of  the  company?  A.  Yes,  I  have. 

Q.  The  journal  of  Herman  Basch  &  Company?  A.  Yes. 

Q.  The  ledger  of  Herman  Basch  &  Company?  A.  Yes. 

Q.  Have  you  examined  the  financial  report  prepared  by 
their  accountants?  A.  Yes,  I  have. 

Q.  Have  you  made  an  examination  of  the  financial  report 
of  the  North  Bergen  Realty  Company  at  any  time?  A.  Yes, 
I  have,  in  conjunction  with  the  Herman  Basch. 
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Realty  Company,  Inc.,  and  Althor,  Inc.,  summary  of  con¬ 
densed  consolidated  balance  sheets  as  at  December  31, 
1937,  to  December  31,  1941,  both  inclusive,  per  books  of 
corporations,  ’  ’  with  five  attached  sheets,  each  sheet  reflect¬ 
ing  a  separate  year  from  1937  to  1941. 

(Thereupon  document  entitled  “Herman  Basch  &  Com¬ 
pany,  Inc.,  North  Bergen  Realty  Company,  Inc.,  and 
Althor,  Inc.,  Summary  of  condensed  consolidated  balance 
sheets  as  at  December  31,  1937,  to  December  31,  1941,” 
both  inclusive,  was  marked  by  the  Clerk  of  the  Court  “De¬ 
fendant’s  Exhibit  No.  67  for  Identification.”) 

The  Court:  Has  the  witness  testified  that  he  prepared 
these? 

Mr.  Wieferich :  First  I  thought  I  would  have  them 
1985  marked,  Your  Honor. 

By  Mr.  Wieferich: 

Q.  Will  you  examine  that  document  which  I  have  had 
marked  Defendant’s  Exhibit  No.  67  for  Identification,  and 
tell  me  if  that  is  a  report  that  you  have  prepared?  A.  It  is. 

Mr.  Wieferich:  Your  Honor,  I  offer  this  as  Defendant’s 
Exhibit  67. 

Mr.  Berger:  Your  Honor,  I  take  it  this  is  admitted  sub¬ 
ject  to  verification  from  the  books  and  records? 

The  Court:  Yes.  Subject  to  that,  I  will  admit  it,  yes. 

Mr.  Berger :  Thank  you. 

(Thereupon  the  document  heretofore  marked  for  identifi¬ 
cation  was  received  in  evidence  as  “Defendant’s  Exhibit 
No.  67.”) 

By  Mr.  Wieferich: 

Q.  And  did  you  prepare  each  of  the  five  attachments 
to  Defendant’s  Exhibit  No.  67?  A.  I  did. 

Q.  And  were  these  prepared  from  the  books  of  the  three 
companies  named,  Herman  Basch  &  Company,  Inc.;  North 
Bergen  Realty  Company,  Inc.;  and  Althor,  Inc.?  A.  That 
is  right. 
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Q.  Did  you  have  available  to  you  at  the  time  you  pre¬ 
pared  this  document  the  balance  sheets  which  had 

1986  been  prepared  by  the  corporations  involved?  A. 
Xo,  I  did  not.  These  were  taken  from  the  books. 

Q.  These  were  taken  directly  from  the  books?  A.  From 
the  books. 

Q.  Do  you  know  if  the  corporation  had  prepared  a  con¬ 
solidated  balance  sheet  for  any  of  those  years  for  the 
three  companies?  A.  If  they  had  I  hadn’t  seen  it. 

Q.  I  direct  your  attention  to  the  figure  which  is  listed 
near  the  bottom  of  the  first  page  called  “XTet  worth  for 
the  five  years  1937  through  1941.”  Is  that  the  net  worth 
for  all  three  companies?  A.  That  is  the  net  worth  of  the 
combined  companies  consolidated  into  one  balance  sheet. 
That  reflects  the  net  worth  of  Althor  &  Company  which  was 
the  parent  company. 

Q.  And  the  next  line  is  the  book  value  per  share  based 
on  500  shares  of  Althor,  Inc.,  outstanding?  A.  That  is 
correct. 

Q.  That  reflects  the  book  value  per  share  of  Althor,  based 
on  the  assets  of  all  three  of  the  companies?  A.  It  does. 

Q.  Well,  will  you  read  into  the  record  what  the  net  worth 
of  Althor  was  for  the  five  years  as  shown  by  Defendant’s 
Exhibit  Xo.  67?  A.  1937,  $391.68 - - 

1987  Q.  I  said  the  net  worth.  A.  Oh,  the  net  worth? 
In  1937,  $195,840.05. 

Mr.  Berger:  Your  Honor,  it  is  offered  in  evidence.  They 
have  stopped  me  each  time  that  I  read  into  the  record 
something  that  the  document  tells  about ;  it  is  in  evidence. 

The  Court :  I  think  this  is  merely  calling  my  attention  to 
those  particular  portions  of  it. 

Mr.  Wieferich:  It  won’t  enlarge  the  record  greatly,  Mr. 
Berger.  It  is  only  five  figures. 

The  Witness  (continuing) :  The  net  worth  in  1938  was 
$342,235.59. 

The  net  worth  in  1939  was  $461,545.14. 

The  net  worth  in  1940  was  $545,740.05. 

The  net  worth  in  1941  was  $692,12S.62. 
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By  Mr.  Wieferich : 

Q.  Can  you  explain,  how  did  you  arrive  at  the  book  value 
per  share  for  the  500  shares  of  Althor  which  you  have 
marked  for  those  years  on  this  exhibit?  A.  The  book  value 
was  determined  by  dividing  the  number  of  shares  into  the 
net  worth,  and  the  net  worth  consisted  of,  in  each  year, 
the  surplus  reserves,  capital,  and  surplus. 

Mr.  Wieferich:  I  ask  you  similarly  to  read  into  the 
record  the  book  value  per  share  of  the  500  shares  of  Althor 
for  those  five  years,  as  shown  by  your  report. 

The  Witness:  1937,  $391.68. 

1988  1938,  $684.47. 

1939,  $923.09. 

1940,  $1091.48. 

1941,  $1384.38. 

By  Mr.  Wieferich: 

Q.  So  that  the  record  is  clear  would  you  explain  what 
the  attached  five  pages  to  Defendant’s  Exhibit  No.  67  are? 
A.  The  attached  pages  indicate  the  balance  sheet  of  the 
three  companies:  Basch;  North  Bergen;  and  Althor,  and 
the  elimination  of  those  intercompany  balances,  showing 
the  consolidated  balance  sheet  for  each  year.  Then  the 
net  worth  is  shown,  and  the  method  of  arriving  at  it,  and 
the  book  value  in  each  year. 

Q.  And  is  the  top  page  which  has  been  marked  Defend¬ 
ant’s  Exhibit  No.  67  a  summary  of  the  five  consolidated 
statements  attached  thereto?  A.  That  is  correct. 

Q.  And  all  of  this  was  prepared  by  yourself,  was  it?  A. 
Yes,  sir. 

Q.  And  it  was  all  taken  from  the  books  of  the  three 
named  companies?  A.  Yes,  sir. 

Q.  In  addition  to  Defendant’s  Exhibit  No.  67  did  you 
prepare  a  report  of  the  total  assets  of  Herman 

1989  Basch  &  Company?  A.  For  what  period? 

Q.  For  the  same  period,  1937  to  1941.  A.  Yes  I 

did. 
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Q.  Do  you  recall  whether  you  prepared  a  comparison 
of  total  assets  of  Herman  Basch  &  Company  with  another 
list  of  total  assets  of  Herman  Basch  &  Company,  prepared 
by  someone  else?  A.  Yes.  I  compared  it  w’ith  a  statement 
issued  by  the  accountant  of  Herman  Basch  &  Company 
contained  in  the  schedule. 

Mr.  Wieferich:  Your  Honor,  at  this  time  I  offer  Defend¬ 
ant’s  Exhibit  Xo.  3S  for  Identification,  being  a  schedule 
of  total  assets  and  working  capital  of  Herman  Basch  & 
Company,  Inc.,  which  was  marked  for  identification  by  the 
defendant,  on  the  examination  of  Mr.  Vort,  and  which  Mr. 
Vort  I  believe  testified  he  had  assisted  in  the  prepara¬ 
tion  of. 

I  offer  that  exhibit  in  evidence  at  this  time. 

The  Court:  Very  well.  Let  it  be  admitted. 

(Thereupon  schedule  of  total  assets  and  working  capital 
of  Herman  Basch  &  Company,  Inc.,  heretofore  marked 
for  identification  as  Defendant’s  Exhibit  Xo.  38,  was  re¬ 
ceived  in  evidence.) 

By  Mr.  Wieferich: 

Q.  I  show  you  Defendant’s  Exhibit  Xo.  38,  Mr.  Fallon, 
and  ask  you  if  you  have  had  occasion  to  examine  that 
1990  exhibit  before?  A.  Yes,  I  have. 

Q.  And  is  that  the  document  you  referred  to  in 
your  previous  answer  when  you  said  that  you  had  pre¬ 
pared  a  similar  list  to  that  in  comparison  with  that,  and 
understood  it  to  have  been  prepared  by  Mr.  Percus?  A. 
That  is  right,  only  for  certain  of  the  years  reflected  here, 
not  all  the  way  through. 

Q.  The  report  which  you  prepared,  wThat  was  it  based 
on?  Was  it  based  on  those  figures  as  you  see  them  there? 
A.  No.  It  was  based  on  the  figures  from  the  books. 

Mr.  Berger:  Let  me  ask  one  thing — I  am  rather  confused 
here,  Mr.  Wieferich. 

Does  Defendant’s  Exhibit  No.  67  purport  to  be  just  of 
Herman  Basch  &  Company,  as  Defendant’s  Exhibit  No.  38 
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does,  or  is  Defendant’s  Exhibit  No.  67  a  consolidated  re¬ 
turn  of  Althor,  Basch  and  North  Bergen? 

Mr.  Falloon:  I  think  the  record  is  clear. 

Mr.  Wief erich :  I  am  glad  to  clarify  that. 

Defendant’s  Exhibit  No.  67  is  of  three  companies,  and  I 
take  it  Defendant’s  Exhibit  No.  38,  which  has  just  been 
admitted,  is  the  total  assets  of  Herman  Basch  &  Company. 

I  now  ask  to  have  marked  as  Defendant’s  Exhibit  No. 
68  for  Identification  a  report  headed  “Herman  Basch  & 
Company,  Inc.,  total  assets  per  books  of  Herman  Basch 
&  Company,  Inc.,  and  North  Bergen  Realty  Corn- 
1991  pany,  Inc.,  total  assets  as  shown  in  schedule  sub¬ 
mitted  by  Philip  M.  Percus  in  relation  to  Basch 
&  Company,”  one  page,  purporting  to  cover  the  years 
1937  and  1941. 

(Thereupon  report  headed  “Herman  Basch  &  Company, 
Inc.,  total  assets  per  books  of  Herman  Basch  &  Company, 
Inc.,  and  North  Bergen  Realty  Company,  Inc.,  and  total 
assets  as  shown  in  schedule  submitted  by  Philip  M.  Percus 
in  relation  to  Basch  &  Company,  1937  to  1941,”  was  marked 
by  the  Clerk  of  the  Court  “Defendant’s  Exhibit  No.  68  for 
Identification.”) 

The  Court:  By  whom  was  this  prepared,  Mr.  Wieferich? 

Mr.  Wieferich :  I  was  just  going  to  ask  the  witness  that. 
I  understand  it  was  his. 

By  Mr.  Wieferich: 

Q.  I  will  ask  you  to  examine  that,  Mr.  Fallon,  and  tell 
me  if  Defendant’s  Exhibit  No.  68  for  Identification  is  a 
report  prepared  by  yourself?  A.  Yes,  I  prepared  that. 

Mr.  Wieferich:  I  offer  Defendant’s  No.  68  for  identi¬ 
fication  in  evidence  as  Defendant’s  Exhibit  No.  68. 

Mr.  Berger:  Your  Honor,  before  I  make  an  objection, 
I  don’t  understand  the  purpose  of  this. 

In  a  schedule  offered  by  the  defendant,  defendant’s  Ex¬ 
hibit  No.  38,  prepared  by  Mr.  Percus,  all  it  purports 
to  do  is  to  report  Herman  Basch  &  Company.  Now,  we 
have  here  a  comparison  between  that  and  a  report 
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1992  which  is  different,  which  includes  Herman  Basch 
and  North  Bergen. 

What  is  this  designed  to  prove?  That  is  what  I  would 
like  first — because  it  seems  to  me  to  be  totally  irrelevant, 
and  since  it  is  irrelevant  I  would  want  to  object  to  it. 

Mr.  Wieferich:  I  may  be  prepared  to  develop  that  from 
this  witness,  Your  Honor,  if  I  may. 

Mr.  Berger:  May  I  reserve  my  objection  and  wait? 

The  Court:  Yes.  I  will  admit  it. 

(Thereupon  the  report  heretofore  marked  “Defendant’s 
Exhibit  No.  68  for  Identification”  was  received  in  evi¬ 
dence.) 

By  Mr.  Wieferich : 

Q.  What  is  the  difference  between  Defendant’s  Exhibit 
No.  68  and  Mr.  Percus’  report  which  was  Defendant’s 
Exhibit  No.  38,  to  which  counsel  has  just  referred?  A. 
Well,  the  schedule  1  prepared  by  Mr.  Percus,  showing 
the  total  assets,  which  is  only  dealt  with  here  in  this 
report,  failed  to  include  evidently  the  assets  of  North 
Bergen. 

Now,  North  Bergen  is  a  whollyowned  subsidiary  of 
Herman  Basch,  and  it  wouldn’t  be  possible  to  show  the 
total  assets  of  Herman  Basch  and  leave  out  one  of  their 
principal  assets,  where  it  is  wholly  owned. 

Mr.  Berger:  Your  Honor,  we  didn’t  submit  it  to 
the  Court.  We  didn’t  purport  to  make  a  represen- 

1993  tation  to  the  Court  that  it  was  a  consolidated  report, 
Your  Honor.  It  was  submitted  by  defendant. 

If  we  would  have  represented  that  this  was  a  report 
of  Herman  Basch  and  North  Bergen  there  would  be  a  foun¬ 
dation  for  discrepancy  between  the  two  and  an  attempt  to 
impeach  the  evidence.  But  this  is  first,  the  evidence  of 
the  defendant.  Secondly,  it  purports  to  draw  invidious 
discriminations  which  the  two  exhibits  don’t  bear,  and  I 
object,  Your  Honor. 

The  Court:  I  will  overrule  the  objection. 
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By  Mr.  Wieferich: 

Q.  From  an  accounting  standpoint,  Mr.  Fallon,  as  an 
accountant,  can  you  tell  me  is  it  possible  to  list  the  total 
assets  of  Herman  Basch  &  Company  without  including  the 
total  assets  of  the  wholly  owned  subsidiary?  A.  I  don’t 
see  how  it  is  possible  and  reflect  a  true  statement  of  the 
company,  without  including  all  assets. 

Q.  From  your  examination  of  the  books  and  records  of 
the  two  companies  can  you  tell  me  whether  the  assets  of 
North  Bergen  Realty  Company  were  a  substantial  portion 
of  the  total  assets  of  Herman  Basch  &  Company?  A.  From 
the  year  1937  they  were  a  very  substantial  part  of  the 
assets  of  Herman  Basch. 

Q.  In  the  year  1938  wdll  you  read  into  the  rec¬ 
ord  what  the  total  assets  of  North  Bergen  Realty 
1994  Company  were?  A.  Total  assets  of  North  Bergen 
Realty  for  1938  were  approximately  $137,283 — that 
is  leaving  out  the  cents. 

Q.  And  what  were  they  in  1941?  A.  $411,934. 

Q.  Did  you  have  occasion  to  examine  the  earnings  state¬ 
ments  of  North  Bergen  Realty  Company  for  those  years? 
A.  Earnings  of  North  Bergen?  I  didn’t  pay  much  atten¬ 
tion  to  the  earnings  of  North  Bergen  because  they  were 
all  derived  from  Basch  &  Company,  and  I  did  go  over 
the  earnings  of  Basch  &  Company  and  tabulated  those, 
although  I  am  familiar  with  the  earnings  of  North  Bergen. 
I  didn’t  think  they  were  important  enough — they  were  all 
derived  from  Basch. 

Q.  In  addition  to  the  examination  of  the  books  and 
records  of  Herman  Basch  &  Company,  for  the  purpose  of 
making  up  the  two  reports  which  you  have  testified  to 
this  effect,  that  is  Defendant’s  Exhibits  67  and  68,  did 
you  examine  the  books  and  records  of  Herman  Basch  & 
Company  for  the  period  February  18  to  20,  1939?  A.  Yes, 
I  did. 

Q.  Can  you  tell  us  what  the  purpose  of  that  examina¬ 
tion  was?  A.  That  was  to  determine  the  transactions  that 
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took  place  in  relation  to  the  bonuses  and  other  pay- 

1995  ments  made  at  that  time. 

Q.  Which  books  and  records  of  Herman  Basch  & 
Company  did  you  examine  in  this  connection?  A.  The 
cash  book,  journal  and  the  general  ledger. 

Q.  Are  you  familiar,  as  an  accountant,  with  the  nature 
of  closing  entries  for  a  company  for  any  given  fiscal  period? 
A.  Yes. 

Q.  Can  you  explain  what  the  normal  practice  is  con¬ 
cerning  closing  entries?  A.  Well,  in  a  going  concern  with 
volume  as  a  rule  it  takes  quite  a  number  of  days  to  close 
the  books  after  the  regular  period  has  been  arrived  at. 

In  a  very  busy  concern,  where  there  are  a  great  many 
adjustments  to  be  made,  it  may  run  into  a  full  month  before 
they  are  able  to  close  their  record  sufficiently  to  determine 
just  their  position  as  of  a  given  period;  that  is  where 
volume  is  a  factor. 

There  are  a  great  many  items  to  adjust  and  to  take  into 
consideration  before  the  exact  closing  is  arrived  at. 

Q.  Do  you  know  when  the  book  year,  or  the  fiscal  year, 
ended  for  Herman  Basch  &  Company  normally?  A.  They 
were  on  a  calendar  year  basis,  and  their  year  ended  De¬ 
cember  31  each  calendar  year — of  course  that  is  a  calendar 
year. 

Q.  I  will  ask  you  to  examine  the  journal  of  Basch  & 

1996  Company  for  the  period  May  1,  193S,  to  July  31, 
1939,  and  tell  me  when  the  closing  entries  for  that 

year  appear?  That  is  the  year  1938  (handing  to  witness). 
A.  The  closing  of  the  regular  year’s  business  as  of  De¬ 
cember  31,  1938,  was  completed  on  page  7S  of  the  journal, 
and  ruled  down  and  posted  under  that  date,  and  subsequent 
to  that  date,  under  the  same  date  December  31,  1938,  the 
adjusting  and  closing  entries  were  carried  through. 

There  is  no  indication  and  I  can’t  tell  at  what  time  that 
was  done.  It  could  very  easily  have  been  done  during 
the  month,  but  all  those  entries  appear  in  the  journal  and 
carry  through  to  the  final  closing  on  page  86.  WTien  that 
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was  done  I  don’t  know.  I  can’t  tell  from  this  book  when 
that  was  done. 

Q.  What  is  the  difference  between  the  two  types  of 
entries,  which  you  just  mentioned,  on  December  31?  A. 
Well,  your  regular  business,  your  general  routine  busi¬ 
ness,  takes  place  and  it  is  all  done  as  you  go  along  progres¬ 
sively  during  the  month,  and  at  the  end  of  the  period 
that  can  be  closed  out  and  brought  into  the  books. 

These  adjusting  and  closing  entries  will  come  later,  which 
reflect  your  balance  sheet  and  closing  and  taking  into 
consideration  the  normal  operation  and  completion  of 
the  profit  and  loss  and  closing  the  books  for  the  period 

finally.  That  can  be  done  at  some  time  after  the 
* 

1997  regular  order  of  business  is  recorded. 

•  •*••*#*•* 

2000  Q.  Mr.  Fallon,  before  the  recess  we  were  examin¬ 
ing  page  71  of  the  journal  of  Herman  Basch  &  Com¬ 
pany,  the  closing  entries  and  the  adjusting  entries  for 
December,  1938. 

I  ask  you  if  there  is  any  way  you  can  distinguish 
from  the  journal  of  the  company,  which  you  are 

2001  now  examining,  between  what  you  characterized  as 
operational  or  closing  entries,  as  distinguished  from 

adjusting  entries?  Are  they  kept  together  or  separately 
on  those  pages?  A.  Well,  the  regular  business  for  the 
period  which  ended  December  31,  1938,  was  recorded  and 
ruled  down  at  the  end  of  that  period. 

And  subsequent  to  that  the  closing  and  adjusting  entries 
are  made  on  the  following  pages,  which  apply  to  the  same 
year’s  business,  but  they  are  not  of  the  regular  commercial 
transaction,  that  is,  the  regular  monthly  business,  or  the 
business  for  the  year.  These  are  the  closing  of  the  ac¬ 
counts  and  the  adjusting  of  the  accounts  wdiich  close  them 
for  the  end  of  the  period. 

Q.  Does  the  ruling  down,  is  that  a  physical  mark  of 
some  kind?  A.  Yes.  It  is  an  actual  ruling  on  the  books. 
The  book  is  ruled  and  the  balances  in  each  column  are 
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posted  to  their  respective  accounts  at  the  end  of  the  period. 

Q.  Then  do  the  adjusting  entries  appear  on  subsequent 
pages  in  that  journal?  A.  Yes.  The  adjusting  and  clos¬ 
ing  entries  appear. 

Q.  Can  you  give  us  a  few  of  the  typical  adjusting  entries 
which  appear,  and  the  pages  upon  which  they  appear? 
A.  For  instance,  on  page  79  we  have  the  salesmen’s 

2002  commissions  which  are  based  upon  what  the  sales 
were,  and  it  would  be  necessary  to  know  the  sales 

figure  before  that  amount  could  be  determined.  That  is 
one  of  them. 

Then  we  have  the  rent  to  North  Bergen  Realty  Com¬ 
pany,  on  page  81,  which  was  based  on  net  sales  after 
adjusting.  But  that  is  shown  under  the  closing  and  adjust¬ 
ing  entries. 

Q.  Does  the  journal  show  the  officers’  bonuses  for  the 
year?  A.  Yes.  On  page  80  we  have  the  bonus  for  three 
of  the  officers.  That  is  the  cash  bonus. 

Q.  Would  you  read  those  complete  entries  into  the  rec¬ 
ord?  A.  They  are  on  page  80,  and  there  is  a  charge  to 
officers’  salaries  of  $21,000. 

Then  there  is  a  credit  to  the  bonus  payable  account  of 
Ernest  Nauon  of  $6,000,  and  a  credit  to  the  bonus  payable 
account  of  P.  W.  Vortrefflich  $7,500,  and  a  credit  to  the 
bonus  payable  account  of  Fred  Basch  of  $7,500. 

Q.  And  is  that  in  the  adjusting  entries?  A.  Those  are 
in  the  adjusting  and  closing  entries  made  subsequent  to 
the  year  end  regular  business. 

Q.  Are  there  additional  bonuses  listed  on  page  83  of 
the  journal?  A.  Yes.  On  page  S3  there  is  an  additional 
amount  of  $18,168.23  charged  to  officers’  salaries. 

2003  There  is  a  credit  to  the  three  accounts : 

Paul  Vortrefflich,  $7,496.07. 

Fred  Basch,  $7,496.08. 

Ernest  Nauen,  $3,176.08. 

Q.  And  is  that  page  also  in  the  adjusting  entries?  A. 
Yes,  sir,  it  is. 
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Q.  I  will  ask  you  to  examine  the  cash  payments  book 
of  Herman  Basch  &  Company  for  the  period  February  20, 
1939  (handing  to  witness). 

I  believe  page  7  of  the  cash  payments  book  reflects  the 
payments  of  February  20,  1939?  A.  That  is  correct. 

Q.  So  that  the  record  will  show,  the  witness  is  examin¬ 
ing  the  cash  payments  book  of  Herman  Basch  &  Company 
for  the  year  1939.  Does  that  book  indicate  certain  cash 
payments  to  the  executives  of  Herman  Basch  &  Company 
on  that  date?  A.  Yes.  On  page  20  it  indicates  cash  pay¬ 
ments  to  several  of  the  directors  and  officers  of  the  com¬ 
pany. 

Q.  Will  you  read  into  the  record  the  name  and  the  pay¬ 
ments  which  the  record  indicates?  A.  Theodore  W.  Koch 
was  paid  $2,500. 

George  S.  Ward  was  paid  $2,500. 

Both  of  those  amounts  w^ere  charged  to  expenses. 

Ernest  Nauen  was  paid  $9,800. 

2004  Fred  Basch  was  paid  $17,800. 

Paul  William  Vortrefflich  was  paid  $17,800. 

And  Curt  Mahler  was  paid  $20,000. 

Those  amounts  were  charged  to  their  respective  bonus 
accounts,  except  Curt  Mahler,  which  was  charged  to  the 
accrued  expenses. 

James  Stevenson  received  $7,000,  which  was  classified 
as  professional  fees  and  charged  as  an  expense. 

The  Court:  Which  one  was  that? 

The  Witness:  James  A.  Stevenson. 

By  Mr.  Wieferich: 

Q.  Will  you  examine  page  16  of  the  cash  payments  book 
and  tell  me  if  it  reflects  any  payment  to  the  law  firm  of 
Briesen  and  Schrenk,  and  if  so  the  amount  of  such  pay¬ 
ment?  A.  Yes,  it  does.  On  page  16  there  was  a  payment 
to  Briesen  &  Schrenk  of  $3,043.63,  which  was  considered 
as  a  professional  fee  and  charged  to  that  account. 

Q.  What  was  the  date  of  that  payment?  Does  it  show 
in  that  book?  A.  April  12,  1939. 
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Q.  And  did  you  examine  page  68  of  the  cash  payments 
book  of  Herman  Basch  &  Company,  and  will  you  tell  me 
if  it  reflects  the  payment  of  any  directors’  fees  on  Decem¬ 
ber  20,  1939?  A.  On  December  20,  1939,  James  A.  Steven¬ 
son  was  paid  $750  as  a  director’s  fee,  and  Fred  A. 

2005  Klein  $750  as  a  director’s  fee. 

Q.  I  will  now  ask  you  to  examine,  Mr.  Fallon,  the 
general  ledger  for  the  year  1939,  of  Herman  Basch  & 
Company,  Inc.,  particularly  those  accounts  which  are  the 
bonus  payable  accounts  of  the  executives  to  which  you  re¬ 
ferred,  on  the  February  20  payments.  I  direct  your  atten¬ 
tion  to  page  53  of  the  General  ledger.  A.  That  is  an 
account  captioned  “Bonus  payable  Paul  William  Vort- 
refflich.  ’  ’ 

Q.  And  does  it  reflect  the  $17,800  cash  payment  w’hich 
you  referred  to  in  your  previous  answer?  A.  It  does,  and 
posted  as  of  February  20  for  $17,800. 

•  ••••**##• 

2006  Q.  And  what  does  that  mean  “and  posted?” 
A.  That  is  right.  It  is  posted  from  the  original 

entry  to  the  ledger  account;  the  original  entry  being  in 
the  cash  payment  book  showing  the  disbursements,  the 
check  number  and  other  details,  and  this  merely  shows 
the  amount  of  the  money  and  the  date  on  which  it  was  paid 
out,  and  the  reference  number  on  the  ledger  shows  the 
number  you  would  refer  to  in  the  cash  book. 

Q.  And  is  that  the  same  amount  February  20,  1939,  as 
was  in  the  cash  payments  book?  A.  That  is  correct. 

Q.  Is  there  a  balance  left  in  that  bonus  payable  account 
thereafter,  can  you  tell?  A.  No,  there  was  no  balance. 
There  would  be  a  debit  balance  in  there  because  there  was 
only  a  credit  of  $17,744.92  and  they  charged  to  the  account 
$17,800  which  left  a  debit  of  $55.08,  which  was  later  cred¬ 
ited  to  the  account  in  March  of  the  same  year. 

Q.  Will  you  examine  the  account  of  Mr.  Fred  Basch  on 
page  55  of  the  General  Ledger  and  give  us  the  title  of 
that  account  and  if  any  entries  were  made  on  Feb- 
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2007  ruary  20,  1939?  A.  That  account  is  captioned 
“Bonus  payable  Fred  Basch.” 

The  payment  made  on  February  20,  1939,  is  reflected 
here  as  $17,800,  posted  from  the  cash  disbursements  book 
on  page  C-7  of  the  cash  book. 

Q.  And  did  you  make  the  same  examination  of  the  gen¬ 
eral  ledger  of  Herman  Basch  &  Company  for  February 
20,  1939,  page  57  in  the  account  of  Ernest  Nauen?  A.  That 
account  is  captioned  “Bonus  payable  Ernest  Nauen,”  and 
there  was  charged  to  that  account  on  February  20,  1939, 
$9,800,  which  was  the  amount  of  cash  paid  out  under  that 
date  shown  in  the  cash  book. 

Q.  And  can  you  tell  from  the  account  which  you  are 
examining  there  whether  it  reflects  that  the  account  was 
completely  paid  out  of  a  debit  or  credit  balance  of  Febru¬ 
ary  20,  1939?  A.  Well,  on  January  1  there  was  a  balance 
of  $9,176.08,  so  the  charge  on  February  20  resulted  in  a 
debit  balance  of  $623.92  which  was  credited  to  the  account 
in  July.  It  was  a  receivable  up  to  that  date  on  that  account. 

Q.  Would  you  examine  the  accrued  expense  account  on 
page  185  of  the  General  Ledger  of  Herman  Basch  &  Com¬ 
pany  for  1939,  and  would  you  tell  me  if  it  reflects  any  pay¬ 
ments  out  on  February  20,  1939?  A.  Accrued  expense 
account  on  page  185  in  the  general  ledger  reflects  the 

2008  cash  payment  of  February  20  paid  to  Curt  Mahler 
of  $20,000. 

Q.  Have  you  had  occasion  to  examine  the  ledger  for 
the  preceding  years  with  respect  to  Mr.  Curt  Mahler’s 
account?  A.  Yes,  I  have. 

Q.  And  can  you  tell  me  in  the  preceding  years  if  Mr. 
Mahler’s  account  was  carried  as  an  accrued  expense  ac¬ 
count?  A.  No.  It  was  carried  as  a  bonus  payable  to  Curt 
Mahler,  and  then  at  the  end  of,  I  think  it  was  1937,  the 
balance  in  that  account  was  transferred  from  his  account 
into  accrued  expense.  It  was  carried  as  accrued  expense  in 
that  account. 

Q.  I  will  ask  you  to  examine  in  that  connection  the 
general  ledger  of  Herman  Basch  &  Company  for  the  years 
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1937  and  193S  and  read  into  the  record  the  page  and  the 
date  on  which  the  account  was  paid  from  Mr.  Mahler’s 
bonus  payable  account  to  accrued  expenses?  A.  The  bonus 
payable  account  on  page  65  is  captioned  “Bonus  payable 
Curt  Mahler.” 

In  January,  1937,  it  had  a  balance  of  $24,000,  approxi¬ 
mately  $24,700. 

Subsequent  credits  and  charges  reduced  that  balance  to 
$23,070.37  on  January  1,  193S. 

On  December  31,  1938,  the  balance  was  transferred  from 
the  bonus  payable  account  Curt  Mahler  to  accrued 
expenses  by  a  journal  entry  on  page  84  of  the 

2009  journal. 

Q.  Have  you  had  occasion  to  prepare  a  report 
showing  the  consolidated  balance  sheet  for  both  Herman 
Basch  &  Company  and  North  Bergen  Realty  Company  for 
the  years  1937  through  1949?  A.  Yes,  I  have. 

Mr.  IVieferich:  I  will  ask  you  have  marked  as  Defend¬ 
ant’s  Exhibit  No.  69  for  Identification  a  report  entitled 
“Herman  Basch  &  Company,  Inc.,  and  North  Bergen 
Realty  Company,  Inc.,  wholly-owned  subsidiary,  condensed 
consolidated  balance  sheet,  net  worth  and  dividends  paid 
for  years  ended  December  31,  1937,  to  December  31,  1949, 
inclusive.” 

(Thereupon  report  entitled  “Herman  Basch  &  Com¬ 
pany,  Inc.,  and  North  Bergen  Realty  Company,  Inc.,  con¬ 
densed  consolidated  balance  sheet,  net  worth  and  dividends 
December  31,  1937,  to  December  31,  1949,  inclusive,”  was 
marked  by  the  Clerk  of  the  Court  “Defendant’s  Exhibit 
No.  69  for  Identification.”) 

By  Mr.  Wieferich: 

Q.  Mr.  Fallon,  would  you  examine  that  report  and  tell 
me  if  that  is  a  report  prepared  by  yourself  (handing  to 
witness)  ?  A.  Yes.  It  is  a  photostat  copy  of  the  report  I 
prepared. 

Q.  And  was  that  prepared  from  the  books  and 

2010  records  of  Herman  Basch  &  Company?  A.  For  the 
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years  1937  through  1942  it  was  prepared  from  the  books. 

For  the  years  1943  through  1949  it  was  prepared  from 
the  audit  reports  of  Philip  M.  Percus. 

Mr.  Wieferich:  Your  Honor,  at  this  time  I  offer  De¬ 
fendant’s  Exhibit  69  for  Identification  in  evidence  as 
Defendant’s  Exhibit  69. 

The  Court:  Admitted.  Have  you  the  original  instead 
of  that? 

Mr.  Wieferich:  I  think  we  have,  Your  Honor.  I  think 
it  is  just  misplaced  in  the  shuffle. 

The  Court:  It  may  be  more  legible. 

(Thereupon  the  report  heretofore  marked  for  identifica¬ 
tion  as  “Defendant’s  Exhibit  No.  69”  was  received  in 
evidence  as  Defendant’s  Exhibit  No.  69.) 

By  Mr.  Wieferich: 

Q.  Does  that  report  show  the  consolidated  net  worth  of 
Herman  Basch  &  Company  and  North  Bergen  Realty  Com¬ 
pany  from  1937  through  1949?  A.  It  does. 

Q.  Will  you  read  into  the  record  the  yearly  figures  for 
the  consolidated  net  worth  of  Herman  Basch  &  Company 
and  North  Bergen  Realty  Company  as  reflected  in  your 
report?  A.  This  is  the  net  worth: 

2011  1937  $195,958.95 

1938  $323,347.52 

1939  $463,102.89 

1940  $546,356.91 

1941  $693,657.68 

1942  $757,423.33 

1943  $933,262.89 

1944  $1,048,965.53 

1945  $1,167,119.97 

1946  $1,481,861.58 

1947  $1,701,847.89 

1948  $1,836,359.51 

1949  $2,120,075.12 
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Q.  Does  the  consolidated  balance  sheet  which  you  have 
prepared  for  Herman  Basch  &  Company  and  North  Bergen 
Realty  Company  reflect  the  dividends  paid  in  each  year 
from  1937  through  1949?  A.  Yes. 

Q.  Will  you  read  into  the  record  the  dividends  which 
were  paid?  A.  Dividends  paid: 

1937  $90,000 

193S  $62,000 

1939  $16,500 

1940  $70,000 
2012  1941  $60,000 

No  dividends  paid  in  1942. 

1943  $40,000 

1944  $50,000 

1945  $50,000 

1946  $25,000 

1947  $100,000 

1948  $125,000 

No  dividends  paid  in  1949. 

Q.  I  hand  you  Defendant’s  Exhibit  68,  Mr.  Fallon,  which 
is  in  evidence,  and  which  purports  to  reflect  the  consoli¬ 
dated  net  worth  of  Herman  Basch  &  Company  and  North 
Bergen  Realty  Company  as  compared  with  a  statement 
prepared  by  Mr.  Percus. 

I  will  ask  you  now  to  compare  the  figures  which  you 
prepared  for  that  report  on  the  assets  of  Herman  Basch 
&  Company  with  the  assets  of  Herman  Basch  &  Company, 
as  reflected  in  their  balance  sheet  of  December  31,  1938, 
and  December  31,  1939,  which  are  contained  in  a  financial 
report  of  Herman  Basch  &  Company,  Inc.,  dated  December 
31,  1939,  which  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  70  for  Identification. 

(Thereupon  financial  report  dated  December  31,  1939,  of 
Herman  Basch  &  Company,  Inc.,  was  marked  by  the  Clerk 
of  the  Court  “Defendant’s  Exhibit  No.  70  for  Identi¬ 
fication.”) 
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2013  Mr.  Berger:  Your  Honor,  I  want  to  make  an 
objection  and  I  beg  you  to  hear  the  basis  of  it. 

This  purports  to  be  a  comparison  of  an  exhibit  that  was 
introduced  by  the  Government  and  prepared  by  Mr.  Per- 
cus,  a  schedule,  one  of  sixteen,  Your  Honor. 

The  time  of  that  schedule  you  haven’t  been  told  about 
it,  or  the  purpose  of  this  schedule. 

So  as  not  to  get  into  a  fog,  it  was  prepared  in  1949  for 
the  purpose  of  discussing  a  controversy  about  salaries,  and 
I  think  there  was  no  purpose  at  that  time  of  any  suppres¬ 
sion,  so  all  these  comparisons  of  statements,  Your  Honor, 
involve  something  collateral  and  are  misleading.  Now, 
that  is  a  fact - 

**•##*#*** 

The  schedule  prepared  by  Mr.  Percus,  with  the  help  of 
Mr.  Vort  and  Mr.  Cook,  who  is  now  the  Vice-Chairman  of 
the  S.  E.  C.,  has  a  narrow  purpose.  It  was  done  in 

2014  1949  after  the  vesting,  and  simply  to  show  that  the 
company  had  grown  so  much  that  these  gentlemen 

were  entitled  to  the  higher  salaries  they  were  drawing. 
Now,  as  this  is  misleading,  it  is  absurd.  It  was  to  our  ad¬ 
vantage  to  overstate  the  capital  and  that  is  why  I  am  object¬ 
ing  to  this  whole  line  of  testimony. 

Mr.  Wieferich:  But  the  schedule  is  in  evidence  and  it 
doesn’t  purport  to  be  anything  else  than  what  it  shows. 

Mr.  Berger:  It  didn’t  have  a  date. 

Mr.  Wieferich :  I  think  we  can  compare  the  present  sched¬ 
ule  with  that,  but  in  any  event,  to  clarify  it  for  the  record, 
I  am  now  going  to  make  the  same  comparison  that  is  made 
on  that  report  with  the  original  company  financial  re¬ 
ports  to  show  there  is  nothing  misleading.  I  think  these 
will  reflect  what  Mr.  Percus  has  reflected. 

The  Court:  I  will  overrule  the  objection.  This  paper  you 
have  just  had  identified? 

Mr.  Wieferich:  It  has  been  marked  for  identification, 
Your  Honor,  and  I  now  offer  it  in  evidence  as  Defendant’s 
Exhibit  70. 
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The  Court :  It  will  be  admitted. 

Mr.  Berger:  Will  you  identify  Defendant’s  Exhibit  70 
for  us? 

Mr.  Wieferich:  It  is  the  final  report  for  the  year  ending 
December  31,  1939,  of  Herman  Basch  &  Company. 

2015  (Thereupon  final  report  for  year  ending  December 
31,  1939,  of  Herman  Basch  &  Company,  heretofore 

marked  for  identification  was  received  in  evidence  as  “De¬ 
fendant’s  Exhibit  No.  70.”) 

By  Mr.  Wieferich : 

Q.  I  will  ask  you  to  examine  Defendant’s  Exhibit  No. 
70  and  tell  me  by  whom  it  was  prepared,  does  it  show?  A. 
It  was  submitted  by  Philip  M.  Percus  &  Company,  and  it 
is  signed  by  Philip  M.  Percus,  Certified  Public  Accountant. 

Q.  And  on  what  date  was  it  transmitted  to  the  Board  of 
Directors  of  Herman  Basch  &  Company?  Does  it  show? 
A.  Under  date  of  February  28,  1940. 

Q.  Would  you  examine  the  balance  sheets  which  are  at¬ 
tached  to  that  financial  report,  a  comparative  balance 
sheet,  for  the  years  1938  and  1939,  being  the  balance  sheets 
of  Herman  Basch  &  Company  for  the  period  ending  respec¬ 
tively  December  31,  1938,  and  December  31,  1939.  Do  you 
find  those  there?  A.  I  have,  yes,  sir. 

Q.  Will  you  compare  the  assets  as  shown  on  those  bal¬ 
ance  sheets  of  Herman  Basch  &  Company  for  the  years 
1938  and  1939  with  the  consolidated  balance  sheet  which 
you  prepared,  which  you  have,  as  Defendant’s  Exhibit  68? 
Is  there  a  difference  in  the  assets  in  your  report  from 

2016  that  of  the  company  report?  A.  The  combined  assets 

of  Herman  Basch - 

The  Court:  I  can’t  hear  you. 

The  Witness:  The  assets  of  Herman  Basch,  as  of  Decem¬ 
ber  31,  1938,  on  the  exhibit  I  prepared  were  $639,000. 

By  Mr.  Wieferich: 

Q.  And  what  are  they  on  the  company  report  for  the 
same  period?  A.  $504,000.  They  agree  with  the  schedule 
that  was  submitted  by  Mr.  Percus. 
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Q.  And  would  you  make  a  similar  comparison  for  the 
year  ending  December  31,  1939?  A.  In  1939  I  reflect  total 
assets  of  $696,894.  The  report  reflects  total  assets  of 
$525,229. 

Q.  Have  you  made  a  computation  of  what  the  difference 
in  the  assets  between  the  two  reports,  that  is  your  report 
and  the  company  report,  is?  A.  Yes,  I  have.  In  1938  it 
appears  that  the  assets  were  understated  by  $135,268, 
which  apparently  is  the  total  assets  of  North  Bergen  Realty 
Company,  which  were  not  included  in  the  report. 

In  1939  the  assets  were  understated  by  $171,665,  accord¬ 
ing  to  my  computation,  which  apparently  is  the  North  Ber¬ 
gen  Realty  assets  which  were  not  included  in  the  report. 

Mr.  Wieferich:  I  will  ask  to  have  marked  at  this  time 
as  Defendant’s  Exhibit  No.  71  for  Identification  a 
2017  financial  report  of  Herman  Basch  &  Company  as  of 
December  31,  1941,  purporting  to  be  prepared  by 
Philip  M.  Percus  &  Company  under  date  of  March  5,  1941, 
addressed  to  Herman  Basch  &  Company,  Inc. 

(Thereupon  financial  report  as  of  January  31,  1941,  of 
Herman  Basch  &  Company,  prepared  by  Philip  M.  Percus 
&  Company,  under  date  of  March  5,  1941,  was  marked  by 
the  Clerk  of  the  Court  “Defendant’s  Exhibit  No.  71  for 
Identification.”) 

Mr.  Berger:  May  I  ask,  Your  Honor,  are  these  consoli¬ 
dated  reports  or  just  reports  of  Herman  Basch  &  Com¬ 
pany? 

Mr.  Wieferich :  I  only  offer  them  for  what  they  purport 
to  be,  as  financial  reports  of  Herman  Basch  &  Company. 

Mr.  Berger:  They  are  not  consolidated,  I  take  it. 

Mr.  Wieferich:  Apparently  not.  I  offer  Defendant’s 
Exhibit  No.  71  in  evidence. 

The  Court:  It  will  be  admitted. 

(Thereupon  the  financial  report  heretofore  marked  for 
identification  was  received  in  evidence  as  Defendant’s  Ex¬ 
hibit  No.  71.) 
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By  Mr.  Wieferich: 

Q.  Will  you  examine  Defendant’s  Exhibit  No.  71  and 
make  a  similar  comparison  to  the  comparison  you  have 
just  made  of  your  report  with  Defendant’s  Exhibit  70, 
that  is  a  comparison  of  the  assets  of  Herman  Basch  & 
Company  as  reflected  on  the  company  report  of  December 
31,  1940,  compared  with  the  consolidated  report 
201S  for  Herman  Basch  &  Company  and  North  Bergen 
Realty  Company  which  you  have  prepared  ?  A.  The 
report  that  I  have  submitted  and  prepared,  the  total  assets 
are  $S15,086.  Those  of  the  report  are  $575,437. 

Q.  And  for  what  year  is  that?  A.  That  is  for  1940. 

Q.  And  have  you  made  a  computation  of  what  the  dif¬ 
ference  between  those  two  statements  is?  A.  The  differ¬ 
ence  is  $239,649. 

For  the  year  1941  the  total  assets,  as  reflected  in  my 
report,  are  $1,1S2,230. 

Mr.  Wieferich:  I  don’t  think  you  can  get  1941  from 
the  company  report,  can  you? 

The  Witness:  No.  This  is  for  the  month  of  January, 
that’s  right. 

Mr.  Wieferich :  For  the  purpose  of  a  similar  comparison 
in  1941  I  ask  to  have  marked  as  Defendant’s  Exhibit  No. 
72  for  Identification  a  financial  report  of  Herman  Basch 
&  Company,  Inc.,  dated  January  31,  1942,  purporting  to 
be  prepared  by  Philip  M.  Percus  &  Company  under  date 
of  March  30, 1942,  addressed  to  Herman  Basch  &  Company, 
Inc. 

(Financial  report  dated  January  31,  1942,  Herman 
Basch  &  Company,  Inc.,  prepared  by  Philip  M.  Percus  & 
Company  under  date  March  30,  1942,  was  marked  by  the 
Clerk  of  the  Court  “Defendant’s  Exhibit  No.  72  for  Iden¬ 
tification.”) 

2019  Mr.  Wieferich:  Your  Honor,  I  offer  Defendant’s 
Exhibit  72  in  evidence. 

The  Court:  Admitted. 
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(Thereupon  financial  report  heretofore  marked  for  iden¬ 
tification  was  received  in  evidence  as  Defendant’s  Exhibit 
No.  72.) 

By  Mr.  Wieferich: 

Q.  I  ask  you  to  make  a  similar  comparison  for  the  year 
ending  December  31,  1941,  of  total  assets,  as  stated  in  the 
company  report  of  Herman  Basch  &  Company,  Inc.,  and 
the  total  assets  of  the  consolidated  Herman  Basch  &  Com¬ 
pany,  Inc.,  and  North  Bergen  Realty  Company,  Inc.,  which 
you  have  prepared.  A.  The  report  that  I  prepared  reflects 
total  assets  of  $1,182,230.  The  report  prepared  by  Mr. 
Percus  reflects  assets  of  $838,641,  a  difference  of  $343,589. 

Q.  Can  you  tell  me,  from  an  accounting  standpoint,  is 
it  a  regular  accounting  practice  to  omit  the  assets  of  a 
wholly-owned  subsidiary  in  reflecting  the  total  assets  of 
the  parent  corporation?  A.  Well,  that  may  be  omitted  or 
that  may  be  carried  at  cost,  but  as  a  rule  the  accountant 
brings  out  into  the  body  of  his  report  the  fact  that  they 
were  carried  at  cost,  and  will  state  in  there  the  value  of 
the  assets  so  that  one  reading  the  report  would  be  familiar 
with  the  asset  which  was  not  set  up  at  its  true  value. 
2020  Q.  Have  you  examined  the  company  reports  for 
the  years  which  have  been  included  here  in  Defend¬ 
ant’s  Exhibits  70,  71  and  72,  with  a  view  to  finding  whether 
such  statement  was  made  by  the  company  accountant? 
A.  Yes,  I  have.  I  can  find  no  such  statement  in  any  of  the 
reports  that  you  mentioned. 

Q.  Are  you  familiar  with  the  method  of  valuing  stock 
of  a  corporation,  based  on  capitalizing  the  earnings  of  that 
corporation,  as  an  accounting  procedure?  A.  Well,  I 
don’t  know  whether  you  would  classify  it  as  an  accounting 
procedure,  but  it  is  a  method  which  might  be  used  by 
investors,  or  anyone  willing  to  buy  shares  of  a  company. 

Q.  Will  you  explain  briefly  what  the  system  is  of  capi¬ 
talizing  the  earnings  in  order  to  arrive  at  an  investment 
value  for  shares? 
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Mr.  Berger:  I  object,  Your  Honor.  The  witness  has  not 
been  qualified  as  an  expert  on  investments — just  as  an 
expert  on  accounting — if  he  has  been  qualified  as  that. 

The  Court:  I  will  overrule  the  objection.  Proceed. 

Answer  the  question. 

The  Witness:  The  yardstick — there  are  many  yard¬ 
sticks,  but  the  one  that  a  great  many  people  use  is  the 
return  on  the  investment  capitalized  based  on  earnings. 

For  instance,  the  earnings  in  a  given  company 
may  be  so  much  per  year,  and  what  would  one  be 

2021  willing  to  pay  for  those  shares  to  yield  him  what¬ 
ever  percent  he  might  want,  depending  upon  the 

nature  of  the  investment — 5  percent  or  10  percent  or  20 
percent,  he  would  be  willing  to  pay  a  certain  price  for 
shares  in  a  given  corporation  that  would  yield  him  any 
of  those  percentages,  and  the  price  would  be  based  on  the 
earnings  for  a  given  period  or  over  a  long  period,  depend¬ 
ing  upon  just  how  he  arrived  at  his  computation. 

Q.  Have  you  prepared  a  chart  of  the  earnings  of  Her¬ 
man  Basch  &  Company  and  its  outstanding  shares  and 
capitalized  those  earnings  at  various  return  rates?  A. 
Yes,  I  did  for  certain  years. 

Q.  Were  those  years  for  1935  through  1938?  A.  Yes, 
sir. 

Mr.  Wieferich :  I  will  ask  to  have  marked  as  Defendant’s 
Exhibit  No.  73  for  Identification  a  chart  comprising  the 
years  1935  through  1938  of  the  net  income  after  taxes  of 
Herman  Basch  &  Company  and  the  share  value  based  on 
net  income  after  taxes,  capitalized  at  5  percent,  10  percent 
and  20  percent. 

(Thereupon  chart  comprising  years  1935  through  1938, 
net  income  after  taxes  of  Herman  Basch  &  Company  was 
marked  by  the  Clerk  of  the  Court  “Defendant’s  Exhibit 
No.  73  for  Identification.”) 

2022  By  Mr.  Wieferich: 

Q.  I  will  ask  you  to  examine  Defendant’s  Exhibit  No. 
73  for  Identification  and  tell  me  if  that  is  a  report  prepared 
by  yourself?  A.  Yes. 
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Mr.  Wieferich:  Your  Honor,  I  ask  to  have  Defendant’s 
Exhibit  No.  73  for  Identification  admitted  in  evidence  as 
Defendant’s  Exhibit  No.  73. 

The  Court:  It  will  be  admitted. 

(The  chart  heretofore  marked  for  identification  was 
received  in  evidence  as  Defendant’s  Exhibit  No.  73.) 

By  Mr.  Wieferich: 

Q.  Will  you  explain  what  the  computation  is  for  the 
year,  say,  1938  of  the  earnings  of  Herman  Basch  &  Com¬ 
pany  capitalized  at  the  three  different  rates  which  this 
chart  shows?  A.  In  1938  the  net  income  of  Basch,  after 
taxes,  amounted  to  $130,121. 

Each  share  of  Basch,  based  on  net  income  after  taxes, 
and  capitalized  at  5  percent,  would  have  a  value  of  $2,602. 

Q.  Is  that  a  purely  mechanical  or  mathematical  compu¬ 
tation?  A.  Well,  it  is  a  mathematical  computation,  but 
it  is  purely  a  yardstick — you  can  take  it  or  leave  it. 
2023  Q.  Continue  on.  A.  At  10  percent  would  be 
$1,301;  and  one  wanting  to  get  20  percent  on  his 
investment  would  be  willing  to  pay  $650  a  share  for  it. 

Q.  Did  you  make  a  computation  based  on  the  average 
earnings  of  Basch  &  Company  for  the  four  years?  A.  Yes, 
I  did. 

Q.  1935  through  1938?  A.  Yes. 

Q.  Will  you  read  into  the  record  what  the  average  earn¬ 
ings  were,  after  taxes,  of  Herman  Basch  &  Company,  and 
what  the  capitalized  figures  show  at  the  three  return  rates  ? 
A.  The  average  earnings  per  year,  after  taxes,  for  the 
years  1935  to  1938  were  $125,328. 

Capitalizing  these  average  earnings  of  Basch,  the  shares 
would  have  an  approximate  value  of  $2,506,  if  you  wanted 
a  5  percent  return;  $1,253  on  a  10  percent  basis  and  $626 
on  a  20  percent  basis. 

Q.  In  addition  to  that  computation  does  this  chart  show 
what  the  capitalization  value  of  Althor  shares  is  for  the 
same  period?  A.  Althor,  who  is  the  sole  owner  of  Basch, 
had  500  shares  outstanding,  and  applying  the  earnings  of 
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Basch  to  Althor — of  course  Althor  was  the  sole  beneficiary 
of  Basch  in  respect  to  earnings;  they  were  entitled  to  all 
the  earnings,  being  the  sole  stockholder — Althor 

2024  would  have  a  value  of  twice  the  average  of  the 
Basch  earnings,  or  twice  the  valuation  placed  on  the 

Basch  stock. 

At  5  percent  it  would  be  $5,012;  at  10  percent  $2,506;  and 
at  20  percent  $1,252,  based  on  the  four-year  average. 

Q.  Is  that  last  value  you  gave  us,  for  example,  20  per¬ 
cent  capitalization  of  $1,250  a  per  share  value  of  Althor? 
A.  That  is  a  per  share  value,  yes,  sir. 

Q.  Based  on  the  average  earnings  for  1935  through 
1938?  A.  Yes,  sir. 

Q.  Why  is  it  just  double  what  the  Basch  per  share 
value  is?  Will  you  clarify  the  record  on  that?  A.  Well, 
you  have  1000  shares  of  Basch  outstanding,  whereas  in 
Althor  you  only  have  500,  so  you  have  twice  as  many  shares 
of  Basch,  so  therefore,  applying  500  shares  would  require 
the  difference. 

Q.  It  is  a  purely  mathematical  computation?  A.  It  is 
a  purely  mathematical  computation.  It  is  a  yardstick 
which  is  used  by  some  people.  Some  people  disregard 
it  and  use  other  methods. 

Q.  Have  you  had  occasion  to  examine  the  books  of  Her¬ 
man  Basch  &  Company  with  respect  to  the  payment  out 
by  Herman  Basch  &  Company  of  the  1938  dividend  which 
had  been  declared  by  its  board  of  directors?  A. 

2025  What  dividend  was  that?  The  dividend  paid  by 
Althor  to  Basch  for  Thorer? 

Q.  That  is  right.  A.  Yes. 

Q.  The  dividend  of  $59,500?  A.  Yes.  That  was  paid 
by  Althor  to  Basch  for  Thorer ’s  account. 

Q.  Have  you  examined  the  books  of  Althor  and  Basch 
for  the  following  year  to  ascertain  what  happened  to  that 
dividend?  A.  I  have  examined  the  books  of  Basch  to 
ascertain. 

Of  course  the  books  of  Althor  would  just  show  the  pay¬ 
ment  to  Basch,  and  there  was  no  further  need  for  exam- 
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ining  them  beyond  that  date  of  payment  of  the  dividend. 

Q.  Does  the  journal  of  Herman  Basch  &  Company  for 
the  year  1939  indicate  what  happened  to  that  dividend? 
A.  Yes. 

Q.  I  will  ask  the  witness  to  examine  the  Basch  &  Com¬ 
pany  journal  for  the  period  May  1,  1938,  to  July  31,  1939, 
and  to  read  into  the  record  the  entries  in  the  journal  which 
reflect  the  payment  out  of  the  preceding  year’s  dividend 
from  Althor,  Inc. 

•  ••••###•* 

2026  Mr.  Wieferich:  I  will  ask  to  have  marked  as  De¬ 
fendant’s  Exhibit  No.  74  for  Identification  a  tran¬ 
script  handwritten  of  loan  account  of  Thorer  &  Hollender, 
Inc.,  Herman  Basch  &  Company,  Inc.,  for  the  years  1935 
to  1939,  simply  for  the  purpose  of  showing  to  the  witness 
so  that  he  can  locate  in  the  company  books  the  1938  divi¬ 
dend  as  paid  out  in  1939. 

•  ••**#*#** 

2027  (Thereupon  handwritten  transcript  of  loan  ac¬ 
count  of  Thorer  &  Hollender,  Inc.,  for  years  1935 

to  1939  was  marked  by  the  Clerk  of  the  Court  “Defend¬ 
ant’s  Exhibit  No.  74  for  Identification.”) 

The  Court:  These  are  from  the  books  of  Herman  Basch? 
Mr.  Wieferich:  That  is  right,  Your  Honor. 

By  Mr.  Wieferich : 

Q.  I  will  ask  you  to  examine  Defendant’s  Exhibit  No. 
74  for  Identification  simply  for  the  purpose  of  finding  the 
appropriate  entries  in  the  journal  of  Herman  Basch  & 
Company  for  the  payment  of  the  1938  dividend. 

The  Court:  Are  you  offering  that  in  evidence? 

Mr.  Wieferich:  I  can,  Your  Honor.  It  is  just  an  index, 
really,  but  I  will  offer  it  in  evidence,  Your  Honor. 

The  Court:  Well,  it  can  be  admitted,  but  I  don’t  think 
it  would  have  much  weight  as  evidence. 

Mr.  Berger:  Subject  to  verification. 
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The  Court:  You  haven’t  stated  by  whom  that  transcript 
was  made. 

By  Mr.  Wieferich: 

Q.  Have  you  prepared  that  transcript  yourself?  A.  Yes, 
partially,  and  partially  by  my  associate,  P. 
202S  Pollock,  who  worked  with  me  on  it. 

(Thereupon  the  document  heretofore  marked  for 
identification  was  received  in  evidence  as  Defendant’s  Ex¬ 
hibit  No.  74.) 

By  Mr.  Wieferich: 

Q.  Have  you  located  in  the  journal  of  Herman  Basch 
&  Company  the  entries  reflecting  the  payment  out  of  the 
193S  dividend  from  Althor  of  $59,500?  A.  I  don’t  think 
this  journal  has  it.  This  is  for  the  period  ending  July  31, 
1939,  and  the  first  payment  out  of  the  ones  we  are  looking 
for  is  in  August ;  the  first  entry  was  in  August,  1939.  That 
is  the  journal  entry. 

Q.  I  will  ask  the  witness  to  examine  the  journal  for  the 
period  July  1,  1939,  to  November  30,  1940,  for  Herman 
Basch  &  Company,  Inc.  (handing  to  witness).  A.  There 
was  one  amount  in  this  journal  which  you  first  handed  me ; 
it  was  on  page  S3.  It  is  a  transfer  from  loan  account  to 
loans  payable.  That  was  to  take  care  of  $5,000  trans¬ 
ferred  to  Thorer  &  Company’s  account. 

Q.  And  what  is  the  date  of  that  entry?  A.  That  is  De¬ 
cember  31,  1938.  That  reduced  the  dividend  which  Basch 
received  by  $5,000,  leaving  a  balance  of  the  dividend  of 
$54,500,  which  was  carried  over  to  1939. 

Q.  Will  you  examine  the  subsequent  journal  of  Herman 
Basch  &  Company  from  the  period  beginning  July  1,  1939, 
to  November  30,  1940,  and  tell  me  if  there  are  any  entries 
in  that  journal  which  reflect  the  payment  out  of 
2029  the  previous  year’s  dividend  which  you  have  just 
referred  to?  A.  On  page  6  of  the  journal,  under 
date  of  August  1,  1939,  the  loan  account  in  which  this  divi¬ 
dend  was  placed,  known  as  Loan  Account  T.  &  H.  was 
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charged  with  $28,939.78;  a  discount  of  $7,252  was  included 
and  $29,012.30  was  offset  on  the  accounts  receivable  ac¬ 
count  for  account  of  Thorer  &  Hollender. 

The  Court:  Read  me  that  answer,  please. 

The  reporter  (reading) :  “A.  On  page  6  of  the  journal, 
under  date  of  August  1, 1939,  the  loan  account  in  which  this 
dividend  was  placed,  known  as  Loan  Account  T.  &  H.  was 
charged  with  $2S, 939.78;  a  discount  of  $7,252  was  included 
and  $29,012.30  was  offset  on  the  accounts  receivable  account 
for  account  of  Thorer  &  Hollender.” 

The  Court :  I  am  at  sea — he  refers  to  that  as  a  discount — 
for  what  purpose? 

Mr.  Wieferich:  I  beg  your  pardon? 

The  Court:  The  discount  item  there  I  can’t  understand. 

Mr.  Wieferich:  Well,  perhaps  the  witness  can  explain 
it. 

Can  you  explain  what  the  discount  item  is? 

2030  The  Witness:  The  Thorer  &  Hollender  was  in¬ 
debted  to  Herman  Basch  for  services  in  connection 
with,  the  dyeing  of  furs  or  curing  of  furs,  and  they  used 
this  medium  for  clearing  the  amount  which  was  due  between 
the  companies,  and  on  the  accounts  receivable  the  Basch 
Company  allowed  a  discount  on  it  for  prompt  payment, 
as  they  do,  a  trade  discount  in  connection  with  the  com¬ 
mercial  transactions. 

The  Court:  Very  well. 

By  Mr.  Wieferich: 

Q.  In  connection  with  the  entries  you  have  just  read, 
did  any  cash  transfer  between  the  two  companies?  A.  No. 
That  was  purely  a  journal  entry  which  took  place  on  the 
books,  and  no  cash  transferred  between  them. 

Q.  Have  you  examined  the  journal  for  any  further  pay¬ 
ments  of  that  dividend?  A.  On  page  10  of  the  same  jour¬ 
nal,  under  date  of  August  16,  $8,500  was  charged  to  the 
loan  account  and  credited  to  accounts  payable  Thorer  & 
Hollender. 
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Q.  And  was  that  transaction  similar  to  the  one  you 
have  just  described?  A.  Yes,  except  there  was  no  discount 
consideration  there.  It  was  merely  an  offsetting  of  funds. 

Q.  Did  any  cash  pass  for  those  between  the  two  com¬ 
panies  in  this  case?  A.  No.  That  was  merely  a  transfer  on 
the  books. 

2031  Q.  Are  there  further  entries  on  that  dividend  pay¬ 
ment  during  that  year?  A.  Under  date  of  Sep¬ 
tember  30,  1939,  on  page  25  in  the  journal  $11,166.05  was 
credited  to  accounts  payable  to  offset  a  commercial  transac¬ 
tion  of  Thorer  &  Hollender,  and  the  loan  account  was 
charged  with  $11,110.32. 

Mr.  Berger:  'Which  page  was  that,  sir? 

The  Witness:  Page  25  under  date  of  September  30. 
There  was  discount  in  connection  with  that  transaction  of 
$55.S3. 

By  Mr.  Wieferich: 

Q.  And  was  that  similar  to  the  preceding  two  transac¬ 
tions?  A.  Similar  to  the  one  preceding.  The  other,  had 
no  discount  on  it,  the  $8,500.  This  did  have  a  discount. 

Q.  Did  any  cash  pass  hands  between  the  two  companies 
in  this  case?  A.  No.  There  was  no  cash  passed  hands. 

Q.  Are  there  any  further  entries  in  the  journal  reflect¬ 
ing  the  payment  out  of  the  1938  dividend?  A.  No.  That 
completed  the  journal  entries. 

There  was  a  cash  disbursement  of  $5,950  paid  to  the 
Collector  of  Internal  Revenue  as  a  withholding  tax  on  the 
original  dividend  of  $59,500. 

#••*•#*#** 

2035  Mr.  Wieferich:  Your  Honor,  at  this  time  I  wish 
to  offer  in  evidence  as  Defendant’s  Exhibits  1,  2,  and 
3,  the  vesting  orders  previously  marked  Defendant’s  Ex¬ 
hibits  1,  2,  and  3  for  Identification,  and  which  were  used 
in  the  cross  examination  of  Mr.  Markham  on  the  stand. 

They  were  the  vesting  orders  of  Thorer  &  Hollender  and 
the  amendments  thereto,  which  amendments  are  2  and  3, 
respectively. 
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Mr.  Berger:  I  make  the  same  reservation,  your  Honor. 
It  is  a  separate  conspiracy. 

The  Court:  Yes.  I  will  admit  them  subject  to  your  ob¬ 
jection. 

These  are  vesting  orders  of  shares?  Are  these  shares 
of  Thorer  &  Hollender? 

Mr.  Wieferich:  Yes,  your  Honor. 

Mr.  Wieferich:  I  offer  at  this  time,  your  Honor,  in  evi¬ 
dence  as  Defendant’s  Exhibit  4,  a  letter  dated  April  15, 
1940,  to  Mr.  J.  A.  Stevenson,  from  Mr.  George  Ward,  with 
an  attachment  dated  April  13,  1940,  addressed  to 
2036  Mr.  Ward,  on  the  letterhead  of  Mr.  Koch,  having 
been  marked  heretofore  as  Defendant’s  Exhibit  No. 
4  for  Identification,  and  previously  identified  in  the  deposi¬ 
tion  of  Mr.  Stevenson  as  DJ-S  7. 

Mr.  Berger:  The  letter  of  April  18th  is  not  attached 
there  in  the  Government  exhibit,  so  we  will  ask  you  to 
furnish  us  with  a  photostatic  copy. 

Your  Honor,  this  is  the  so-called  unscrambling  letter 
with  respect  to  Thorer  &  Hollender,  and  I  make  the  same 
objection  as  to  the  separate  conspiracy. 

The  Court:  All  right.  I  will  admit  it  subject  to  the 
same  objection. 

•  ••••*•*•• 

2039  Mr.  Wieferich :  Your  Honor,  I  offer  in  evidence  as 
Defendant’s  Exhibit  No.  5  the  minutes  of  the  executive 

committee  of  Office  of  Alien  Property  for  five  separate 
dates  between  June  3,  1943  and  October  18,  1944,  having 
been  heretofore  marked  for  identification  as  De- 

2040  fendant’s  Exhibit  No.  5. 

Mr.  Berger:  I  object  to  all  portions  of  those  min¬ 
utes  which  deal  with  Thorer  &  Hollender,  on  the  ground 
that  they  pertain  to  a  separate  conspiracy. 

•  •«••*•*** 

2062  Mr.  Wieferich:  I  offer  in  evidence  as  Defendant’s 
Exhibit  No.  26  the  minute  books  of  Althor,  Incorpo- 
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rated,  previously  marked  Defendant’s  Exhibit  No.  26  for 
identification. 

I  think  it  was  our  understanding  that  company  books 
could  go  in  as  books  and  then  we  would  read  whatever 
we  cared  to  read. 

Mr.  Berger:  We  ask  you  to  photostat  the  relevant  pages 
so  the  books  can  be  withdrawn. 

Mr.  Wieferieh:  We  are  going  to  offer  in  evidence  and 
we  will  read  into  the  transcript  from  time  to  time  the  por¬ 
tions  we  rely  upon. 

The  Court:  That  will  be  admitted. 

•  *#######• 

2063  (Thereupon,  minute  books  of  Herman  Basch  & 
Company  were  received  in  evidence  as  Defendant’s 
Exhibit  No.  27.) 

The  Court :  I  imagine  you  have  read  most  of  the  relevant 
portions  of  that  already. 

Mr.  Wieferieh:  Yes,  Your  Honor.  I  was  going  to  ask 
the  Court,  can  we  incorporate  the  parts  which  we  read  to 
refresh  the  recollection  of  witnesses,  without  reading  them 
again,  as  evidence  in  this  case  at  this  time?  If  that  is 
understandable  I  won’t  reread  those  parts. 

Mr.  Berger:  Your  Honor,  I  want  to  be  sure  that  I  am 
not  deprived  of  the  right  to  make  an  objection. 

At  that  time  I  wasn’t  permitted  to  make  an  objection 
because  it  was  just  being  used  to  refresh  the  witness’ 
recollection. 

The  Court:  I  take  it  your  objection  would  be  generally 
the  same  one. 

Mr.  Berger:  I  am  willing  to  say  this:  Let  me  read  the 
transcript  and  I  will  stipulate  with  counsel,  after  I  have 
read  the  transcript,  that  that  which  has  been  read  into 
the  transcript  to  refresh  the  recollection  may  be  admitted. 
In  another  place  where  we  want  to  object  I  will  have  to 
present  it  to  the  Court.  I  just  can’t  tell  it  now. 

•  •*•••##«• 
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2073  Mr.  Wieferich:  I  offer  in  evidence  as  Defendant’s 
Exhibit  No.  37  a  letter  addressed  to  Paul  William 
Vortrefflich  dated  Leipzig,  November  11,  1935  from  Thorer 
&  Company,  previously  marked  Defendant’s  Exhibit  No.  37 
for  identification. 

Mr.  Berger:  Is  this  one  of  the  70-odd  letters  that  I 
turned  over  to  you,  Mr.  Wieferich? 

Mr.  Wieferich:  Yes. 

Mr.  Berger :  You  are  not  going  to  use  any  of  those  except 
the  three  or  four  you  had  marked? 

Mr.  Wieferich :  No. 

#*###*###• 

2076  Mr.  Wieferich :  I  offer  in  evidence  as  Defendant’s 
Exhibit  No.  41  a  schedule  of  sales  and  net  profits  of 

Herman  Basch  &  Company,  Inc.  1933  to  1948,  one  page, 
previously  marked  Defendant’s  Exhibit  No.  41  for  identic 
fication. 

The  Court :  Where  was  that  taken  from? 

Mr.  Wieferich :  This,  Your  Honor,  was  prepared  by  Mr. 
Vort  with  Mr.  Percus  and  was  identified  by  Mr.  Vort  from 
the  stand. 

2077  The  Court:  Very  well. 

Mr.  Berger :  And  I  think  it  is  appropriate,  Your 
Honor,  since  it  has  no  further  description,  to  say  that  it 
was  prepared  by  Mr.  Vort  and  Mr.  Percus  in  about  1949  as 
the  basis  for  discussion  of  what  the  salaries  of  the  officers 

should  be  after  the  vesting,  and  for  that  purpose  alone. 

•  **#***•• 

2083  Mr.  Berger :  May  I  remind  your  Honor  that  I  have 

two  standing  objections,  one  of  which  we  have  been 
dealing  with  so  far ;  that  was  the  separate  conspiracy. 

The  other  one  was  that  before  any  admissions  or  state¬ 
ments  by  alleged  conspirators  are  admissible  against  a 
third  conspirator,  not  made  in  his  presence,  he  must  be 
tied  in. 
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The  Court :  I  think  I  understood  your  two  objections  very 
well. 

•  #*#*•*•• 

2110  Mr.  Berger:  Same  objection,  Your  Honor:  Out 
of  presence  statement. 

The  Court:  Yes,  I  understand  you  have  a  general  objec¬ 
tion  to  all  this.  I  don’t  believe  it  is  necessary  to  repeat  it. 

•  ##***••• 

2124  Mr.  Berger :  Mr.  Wieferich,  may  I  ask  the  Court — 
I  don’t  want  to  interpolate  in  defense  of  the  defendant 

— but  you  might  think  well  of  the  suggestion  that  instead 
of  going  back  still  a  third  time  to  these  letters  on  rebuttal, 
that  we  should  read  some  appropriate  parts  of  them  now. 

The  Court:  This  is  all  in  evidence  and  you  may  read 
such  portions  of  it  now. 

Mr.  Wieferich:  I  have  no  objection. 

Mr.  Berger:  Thank  you  very  much;  that  is  the  quickest 
way. 

The  Court:  It  is  in  evidence  and  of  course  if  you  want 
to  call  my  attention  to  it  you  may  do  so. 

Mr.  Berger :  Of  course,  in  doing  this  I  am  not  waiving 
any  general  objections  that  I  have  made. 

2125  The  Court:  I  understand  that. 

•  ##•••••• 

2139  Mr.  Berger:  Just  one  moment,  Your  Honor.  The 
deposition  shows  that  this  was  not  identified,  at  page 

338,  and  I  objected  on  the  ground  of  lack  of  identification. 

The  Court:  Will  you  let  me  hear  this  first  and  then  I 
will  hear  you? 

Mr.  Berger:  Very  good. 

2140  The  Court :  Proceed,  Mr.  Wieferich. 

Mr.  Wieferich:  On  the  next  page:  (Reading) 
“We  also  told  you  that  these  measures  are  urgent, 
for  which  I  may  not  tell  you  the  reason  but  it  is  very,  very 
grave,  the  cause  being  entirely  on  this  side.” 
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On  your  point,  it  seems  to  me  we  served  a  notice  to  admit 
or  deny.  If  this  document  was  denied  I  am  willing  to  strike 
it.  Why  don’t  we  check  the  denial? 

We  served  a  notice  to  admit  or  deny  the  authenticity  of 
documents  on  both  sides,  and  we  made  lists  of  the  ones  we 
denied  the  authenticity  of. 

Mr.  Berger:  Let  me  say  for  the  record  at  page  338  I 
objected  on  the  ground  there  was  no  identification. 

The  witness  said  this  is  just  a  copy  which  has  no  signa¬ 
ture;  he  couldn’t  identify  it,  and  I  objected,  and  if  the 
Government  comes  forth  and  shows  there  was  a  consent  of 
course  I  will  withdraw  my  objection. 

In  any  event,  to  protect  the  record,  may  I  read  one  or  two 
sentences  ? 

The  Court :  You  have  noted  your  objection  and  for  the 
present  I  overrule  the  objection. 

****###*• 

2208  “Q.  The  last  cable  which  I  have  had  marked  was 

'  the  Tilsit  cable,  which  is  DJ-W174.  Is  that  what 
you  have  in  mind?  “A.  Yes,  that’s  one  of  them.  That’s 
the  first  time — and  I  am  talking  about  174  now — that  was 
the  first  time  that  I  had  been  advised  that  the  German 
owners  were  willing  for  Paul  and  Fred  to  have  almost  half 
the-  shares.  On  the  basis  of  this  we  got  together  to  work  out 
the  means  by  which  this  sale  could  be  accomplished.” 

•  *#*###•• 

2230  At  page  592  of  Mr.  Ward’s  deposition,  with  respect 
to  Defendant’s  Exhibit  108,  he  was  asked  the  follow¬ 
ing  question : 

“Q.  WTien  was  the  first  time  to  your  knowledge, 

2231  that  Ernest  Nauen  and  Vortrefflich  and  Fred  Basch 
were  notified  that  they  were  contemplated  as  pur¬ 
chasers  of  Basch  &  Company?  A.  Well,  I  think  you  will 
have  to  distinguish  there  between  Ernest  Nauen  and  Fred 
Basch  and  Paul  Vort.  I  think  this  10  percent  cable  is  the 
first  time  that  I  can  recall  where  there  was  any  indication 
that  the  Germans  would  sell  them  some  stock.  Then  that 
was  raised  to  12*^>  percent. 
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“Q.  What  I  mean  is,  were  they  notified  contemporane¬ 
ously  with  those  cables? 

'‘Mr.  Berger:  Notified  by  whom? 

“Mr.  Wieferich:  By  Mr.  Ward. 

“A.  I  think  when  I  got  that  information  I  told  them — 
they  had  been  after  me  all  the  time  to  buy  stock.  I  think 
when  I  finally  found  out  I  could  buy  some,  I  think  this  came 
up  before  in  a  question.  I  don’t  think  I  showed  them  this 
telegram.  They  said  something  about  the  ‘crown  princes’ 
in  it.  I  thought  I  could  just  tell  them  about  it  rather  than 
show  them  that. 

Mr.  Berger:  Mr.  Wieferich,  was  Mr.  Ward  testifying 
about  Defendant’s  108,  which  DJ-W217,  at  page  593,  be¬ 
cause  I  notice  at  page  586  you  had  identified  220,  and  I 
have,  in  a  hasty  search,  found  that  you  are  not  still 
2232  talking  about  DJ-W217  which  is  now  Defendant’s 
Exhibit  108. 

I  don’t  mind  what  you  read  in;  I  just  wanted  to  be  sure 
it  is  keyed  into  the  proper  exhibit. 

Mr.  Wieferich:  Well,  let’s  check  it  right  now.  Perhaps 
we  can  say  for  the  record  we  are  talking  about  three  or  four 
things  there  at  the  same  time,  really. 

Mr.  Berger:  And  as  a  matter  of  fact  the  telegram  he 
was  alluding  to  was  Defendant’s  Exhibit  103,  wherein  Hol- 
lender  had  cabled  to  Ward  “Actual  shares  to  be  retained 
by  crown  princes  after  repurchase  not  exceeding  12 14  per¬ 
cent  of  the  entire  stock  capital.” 

Mr.  Wieferich :  I  think  his  answer  made  that  clear. 
**•*••••• 

224S  Thomas  L.  Fallon 

•  *•**•••• 

Cr  os  s-Examination 

By  Mr.  Berger: 

Q.  I  show  you  the  Journal  of  Basch  and  Company,  Page 
78  thereof,  at  which  there  are  certain  ruled  lines  (exhibiting 
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to  the  witness  a  volume  marked  “Basch  &  Co.,  Journal,  May 
1, 1938,  to  July  31, 1939”) : 

I  believe  you  testified  that  all  entries  made  after  those 
ruled  lines  were  made  on  Page  78  are,  so-called,  “closing 
entries”. 

Is  that  right,  sir?  A.  (after  examining  the  page  of  the 
volume  exhibited  to  the  witness)  That  is  right. 

Q.  And  I  believe  you  testified  that  all  entries  made  prior 
to  the  drawing  of  those  ruled  lines,  the  physically 

2249  ruled  lines,  appearing  on  Page  78  of  that  Journal, 
were  made  in  the  regular  course  of  business,  more  or 

less  contemporaneously  with  the  transactions. 

Is  that  right  ?  A.  That  is  as  I  understand  them ;  yes. 

Q.  I  show  you  page  53  of  that  same  Journal,  sir  (exhibit¬ 
ing  a  page  in  the  volume  referred  to  to  the  witness). 

Are  there  entries  appearing  on  that  page,  which  I  believe 
is  dated  “October  25”,  showing  credits  to  Basch  and 
Vortrefflich,  on  the  bonuses  paid,  of  $1,000  each?  A.  (after 
examining  the  page  in  question  further)  There  are. 

Q.  Would  you  conclude ,  sir,  that  those  sums,  because  they 
appear  before  the  ruled  lines  appearing  on  Page  78,  were 
credited  to  those  two  accounts  on  or  about  October%25, 1938? 
A.  (upon  examining  the  Journal  further)  There  is  no  doubt 
in  my  mind  that  they  were  credited  to  those  two  accounts 
on  October  25, 1938 :  It  appears  here  (indicating  the  entry 
in  question)  under  that  date. 

I  cannot  see  any  reason  for  questioning  that. 

Q.  I  show  you  Page  No.  71  of  that  Journal  and  ask  you 
this: 

Are  there  entries  as  of  December  15,  1938,  to  “Bonus 
Payable”  accounts  for  Vortrefflich  and  Basch,  of 

2250  $2,000  each?  A.  (after  examining  the  page  of  the 
Journal  exhibited  to  him)  That  is  correct. 

Q.  Would  you  conclude  that  those  sums  were  credited  to 
those  two  accounts  on  or  about  December  15,  1938?  A.  It 
appears  from  the  record  that  they  were. 

I  would  not  question  it. 

•  •#•*###* 
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2251  Q.  You  testified  that  on  Page  83  of  that  Journal, 
additional  bonuses  were  credited  to — and  I  direct 

your  attention  specifically  to  Page  83,  Mr.  Fallon — addi¬ 
tional  bonuses  were  credited  to  Vortrefflich,  Basch  and 
Ernest  Nauen,  in  the  amounts  of  $7,496;  $7,496;  and  $3,176 
respectively. 

Is  that  correct?  A.  (after  examining  the  Journal  fur¬ 
ther)  Except  for  the  pennies  that  you  did  not  include ;  that 
is  correct. 

Mr.  Berger:  If  I  may,  Your  Honor,  I  will  take  in  only 
the  rough  amounts  and  try  to  “ shave’ ’  the  pennies. 

The  Court :  I  do  not  understand  you. 

Mr.  Berger:  I  say,  Your  Honor,  I  will  try  to  talk  in 
round  sums,  and  not  involve  you  or  the  record  with  the 
pennies. 

The  Court:  Very  well. 

Mr.  Berger:  You  have  no  objection  to  that? 

Mr.  Wieferich :  No. 

By  Mr.  Berger: 

Q.  Are  you  aware,  sir,  that  these  figures  represent  the 
so-called  “percentage  bonuses  under  employment  con- 

2252  tracts”  of  these  gentlemen,  which  called  for  a  per¬ 
centage  of  the  profits  as  distinguished  from  the  “cash 

bonuses  ’  ’  of  $7,500,  $7,500,  and  $6,000,  recorded  on  Page  80 
in  this  same  Journal?  A.  I  did  not  read  the  contract,  of 
course. 

All  it  says  is  (referring  to  Page  83  of  the  Journal) : 
“For  Bonuses  for  193S  as  per  contract.” 

Q.  Have  you  run  across  the  two  types  of  bonuses  that  I 
have  just  described  in  your  reading  of  the  books?  A.  Yes, 
I  have :  The  ‘  ‘  cash  bonuses  * ’  and  the  *  ‘  contract  bonuses  ’  ’ ; 
correct. 

Q.  The  entries  on  Page  83  of  the  Journal,  as  you  know, 
indicate : 

“For  bonuses  for  1938  as  per  contract”;  that  is,  bonuses 
paid  under  the  contract?  A.  Yes. 
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Mr.  Berger:  And,  will  counsel  agree  that  we  will  call 
those  the  “ percentage  bonuses”? 

Mr.  Wieferich:  Yes. 

•  ***###** 

2258  “Q.  You  have  been  qualified  by  the  Government 
as  an  expert  accountant,  sir. 

I  am  asking  you  to  explain  for  the  record,  if  you  will, 
this: 

What  does  a  ‘closing  entry ’  purport  to  do? 

Does  a  ‘closing  entry’  purport  merely  to  record  some¬ 
thing  or  to  create  a  right  that  exists  only  from  the  moment 
of  recording? 

That  is  a  simple  question.” 

By  Mr.  Berger: 

Q.  And  how  do  you  answer?  A.  Yes,  I  do :  Based 

2259  on  the  conditions  that  exist  at  the  end  of  the  year. 
Financially  it  would  be  due  to  him,  just  the  same  as 

any  other  salary  or  earning  would  be  due  to  him  for  any 
other  service. 

I 

•**#*#*•# 

Q.  From  an  accounting  standpoint,  returning  to  the  con¬ 
tract  for  the  payment  of  a  five  per  cent  bonus  on  the  earn¬ 
ings,  does  the  “closing  entry”  in  the  eyes  of  the  accountant 
affect  that  liability  one  way  or  another ?  A.  What  liability? 

Q.  You  understand  that  when  a  man  says  or  claims  that 
a  sum  is  due  and  owing  to  him  under  a  contract,  we  term 
that  “a  liability”. 

2260  The  Court:  I  do  not  see  how  an  accountant’s 
entry  on  a  book  can  affect  liability. 

Mr.  Berger:  If  the  witness  says  that,  all  right. 

The  Court :  It  may  be  a  matter  of  evidence,  but,  as  far 
as  liability  is  concerned,  it  has  no  effect. 

•  *•**•*•• 

2261  “Q.  In  your  accounting  experience,  Mr.  Fallon, 
have  you  witnessed  attempts  to  estimate  percentage 


bonuses  to  facilitiate  the  declaration  of  dividends  before  the 
end  of  the  calendar  year?” 

The  Witness:  Why,  the  making  of  an  estimate  is  the 
logical  thing  to  do,  not  only  for  estimating  dividends  but 
for  estimating  budgetary  items  which  you  might  look  for¬ 
ward  to  disbursing  in  the  next  calendar  year. 

It  is  natural  to  do  that. 

By  Mr.  Berger : 

Q.  Let  me  try  to  sharpen  that  up  a  little. 

I  take  it  that  it  is  not  impossible  for  an  accountant  or 
for  people  experienced  in  a  business  to  make  a  rough  esti¬ 
mate  of  earnings  in  December  on  the  basis  of  the  reports 
for  the  preceding  eleven  months  for  example  for  obtaining 
evidence  of  what  the  “percentage  bonuses”  may  be.  A. 
No;  that  is  the  logical  thing  to  do.  Business  does  that  as 
a  rule :  They  estimate  on  a  basis  say  of  eleven  or  ten 

2262  months  for  the  purpose  of  the  declaration  of  divi¬ 
dends  and  for  the  purpose  of  calculating  other  ex¬ 
penditures  to  be  made. 

********* 

2263  Q.  Is  it  impossible,  Mr.  Fallon,  that  the  authoriza¬ 
tion  of  the  cash  bonuses  may  have  been  made  in  De¬ 
cember  even  though  the  “closing  entry”  was  made  in  Janu¬ 
ary?  A.  Well,  it  is  possible;  yes:  I  cannot  say  that  it  is 
not. 

•  *••••••• 

2264  “Q.  I  show  you  the  minutes  of  a  special  meeting 
of  the  Board  of  Directors  of  Herman  Basch  &  Co., 

Incorporated,  which  I  believe  has  been  introduced  by  the 
defendants  as  ‘Exhibit  No.  27-A’,  and  I  will  ask  you  to  look 
at  the  third  page  thereof,  and  tell  me  whether  bonuses  were 
on  that  date,  December  19,  1939,  authorized  to  be  paid  to 

Messrs.  Basch,  Vortreffich  and  Nauen - ” 

The  'Witness:  That  is  correct;  they  were  authorized. 
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By  Mr.  Berger : 

Q.  Will  you  tell  us  what  the  minutes  show  to  be  the  re¬ 
spective  amounts  of  those  bonuses  to  those  three  gentlemen? 
A.  (upon  examining  the  exhibit  in  question  and  reading 
from  there)  Fred  Basch,  as  President,  $7,500; 

P.  W.  Vortrefflich,  Treasurer,  $7,500; 

Ernest  Nauen,  Secretary,  $5,500. 

Mr.  Berger:  May  I  ask,  Mr.  Wieferich:  These, 

2265  I  believe,  are  the  so-called  “cash  bonuses”  as  dis¬ 
tinguished  from  the  “percentage  bonuses”. 

Mr.  Wieferich :  Well,  I  think  the  Minutes  of  the  corpora¬ 
tion  will  speak  for  themselves. 

By  Mr.  Berger : 

Q.  Do  you  recall  that  the  “precentage  bonuses”  came  out 
to  round  figures  ? 

Mr.  Wieferich:  I  assume  that  they  are  the  “cash 
bonuses”. 

I  think  that  “percentage  bonuses”  always  have  some 
pennies  in  there. 

By  Mr.  Berger : 

Q.  Now,  Mr.  Fallon,  I  show  you  Page  61  of  the  Journal 
of  Basch  and  Company,  for  December,  1939,  and  I  will  ask 
you: 

Do  physically  ruled  lines  appear  on  that  page  (exhibiting 
to  the  witness  a  volume  marked  “Basch  &  Co.,  Inc.,  Journal, 
July  1, 1939,  to  November  30, 1940”)  ?  A.  (after  examining 
the  volume  last  above  referred  to)  They  do. 

Q.  Would  you  say  that  the  entries  made  thereafter,  sir, 
are 1 1  closing  entries  ”  ?  A.  I  would  assume  so,  yes. 

Q.  Will  you  tell  me  if  the  bonus  payments  in  the  amounts 
of  $7,500,  $7,500,  and  $5,500,  which  were  authorized  to  be 
paid  on  December  19,  1939,  as  you  have  just  read 

2266  from  the  minutes,  appear  as  a  “ closing  entry”  on  this 
page  62  of  the  Journal  of  Basch  and  Company  for  the 
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month  of  December,  1939  ?  A.  (after  examining  the  J ournal 
further)  That  is  correct,  and  the  Journal  reads: 

“Bonuses  voted,  12-19-39”,  for  the  respective  amounts. 
Q.  Is  it  proper  to  conclude,  therefore,  that,  from  an  ac¬ 
counting  standpoint,  a  bonus  may  be  authorized  in  December 
and  the  “closing  entry”  could  be  made  in  January  with  re¬ 
spect  to  it?  A.  The  “closing  entry”  could  be  made  at  any 
time. 

Q.  February,  March — it  could  be  made  after  the  closing 
even  though  it  were  authorized  in  December?  A.  I  do  not 
see  why  not — yes. 

2271  Mr.  Berger :  Pages  5  and  6  of  the  temporary  num¬ 
bers  of  the  transcript :  The  witness  testified : 

‘ ‘Ernest  Nauen  was  paid  $9,800. ’ ’ 

That  is  at  the  bottom  of  Page  5 ;  and  then,  at  the  top  of 
Page  6,  the  record  shows  the  witness  testified : 

“Fred  Basch  was  paid  $17,800. 

Paul  William  Vortrefflich  was  paid  $17,800. 

And  Curt  Mahler  was  paid  $20,000.” 

By  Mr.  Berger: 

Q.  Now,  in  so  testifying,  Mr.  Fallon,  did  you  intend  to 
suggest  that  those  gentlemen  were  not  entitled  to  those 
moneys  until  those  payments  were  made?  A.  I  made  no 
attempt  to  suggest  anything ;  I  merely  stated  what  the  books 
show. 

Q.  Merely  that  a  payment  was  made  on  that  date?  A. 
That  is  right. 

•  •••••••• 

2272  Mr.  Berger:  He  is  an  expert. 

The  Witness:  I  beg  your  pardon,  your  Honor,  I 
never  put  myself  forward  as  an  expert ;  I  am  merely  here  as 
a  Government  employee. 

Mr.  Berger:  If  he  is  not  an  expert,  he  has  no  right  to 
testify - 
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2273  Q.  I  show  you  the  “Cash  Payments’ 9  book  of 
Basch  and  Company,  for  the  month  of  February,  1939 

(exhibiting  to  the  witness  a  page  in  a  volume  designated 
“Basch  &  Co.,  Cash  Payments,  January  1939  to  August 
1940”),  at  Page  7,  and  I  will  ask  you  to  look  at  that  and  tell 
us  if  there  is  anything  in  those  payment  entries  that  sug¬ 
gests  or  shows  that  the  rights  to  the  moneys  paid  out 

2274  of  the  “Bonus  Payable  Accounts”  had  not  accrued 
prior  thereto.  A.  (after  examining  the  volume  of  ac¬ 
counts  last  above  referred  to)  There  is  nothing  that  sug¬ 
gests  that. 

Q.  You  have  testified  on  direct  examination  that  the 
balances  prepared  by  Percus,  a  Certified  Public  Accoun¬ 
tant,  were  inadequate  because,  in  fact,  they  did  not  show 
a  consolidated  statement  of  assets,  and  I  ask  you,  because 
it  is  a  fact  I  think  we  can  prove  by  the  reports  that  are 
right  here  in  Court,  that  the  fiscal  years  of  North  Bergen 
Realty  Company  and  Basch  and  Company  were  different 
up  to  1943. 

Now,  to  simplify  it,  I  go  back  and  I  will  ask  you  this 
simple  question. 

Whether,  when  the  fiscal  years  of  a  parent  company  and  a 
subsidiary  company  are  different,  is  it  customary  accounting 
practice  to  have  consolidated  balance  sheets  or  separate 
balance  sheets?  A.  It  is  purely  a  matter  of  choice  of  the 
management,  whether  they  want  consolidated  balance  sheets 
or  separate  balance  sheets. 

•  #•*###•• 

2276  Q.  Now,  I  will  just  ask  you  a  very  narrow  question : 

In  the  balance  sheet  of  a  parent  company,  is  it  not  a 
fact  that  the  assets  of  a  subsidiary  must  be  carried  at  cost? 
A.  No,  I  would  not  say  it  is.  They  do  not  have  to  be  carried 
at  cost.  They  can  be  carried  any  way  the  management  de¬ 
sires  to  place  them  in  the  balance  sheet. 

Q.  Do  you  know  that  the  regulations  of  “Authority” 
agencies  of  the  Government,  such  as  the  Securities  Exchange 
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Commission,  insist  that  the  assets  of  a  subsidiary  be  carried 
at  cost  by  the  parent  company?  A.  That  is  true ;  the  S.E.C. 
requires  - 

Mr.  Wieferich  (interposing) :  I  object. 

The  Court:  I  sustain  the  objection. 

Mr.  Berger:  I  just  asked:  Did  he  know? 

The  Court:  Well,  he  answered. 

•  ***•**•* 

2278  You  suggested  that  reports  in  the  case  of  listed 
securities  would  normally  be  seen  by  investors,  and 
suggested  that  regulatory  bodies  would  be  interested  in 
things  being  set  forth  for  the  benefit  of  investors.  A.  That 
is  right. 

Q.  In  closed  corporations,  you  have  a  handful  of  share¬ 
holders  and  not  an  investing  public  to  whom  reports  go? 
A.  That  is  true. 

Q.  So,  reports  of  closed  corporations,  normally,  are  not 
prepared  for  the  eyes  of  investors  I  take  it.  A.  As  a  rule, 
the  reports  of  closed  corporations  are  prepared  only  for 
the  small  group  that  owns  the  corporation. 

2286  “Q.  Were  you  advised  by  your  associates  or 

superiors,  Mr.  Fallon,  that  ‘Defendant’s  Exhibit  No. 
38’  was  one  of  a  group  of  sixteen  schedules  submitted  in 
1949  to  your  Agency  in  connection  with  a  controversy  as  to 
what  the  post-vesting  salaries  of  the  plaintiffs  should  be? 
The  Witness :  I  was  not  so  advised. 

By  Mr.  Berger: 

Q.  Were  you  advised  by  your  associates  that  “De¬ 
fendant’s  Exhibit  No.  38”  one  of  these  schedules,  was 
simply  designed  to  exhibit  the  growth  of  the  company  in 
justification  of  the  existing  contracts,  contract  salaries,  of 
the  plaintiffs? 

Mr.  Falloon:  I  object  to  the  question.  It  is  not  material. 
The  Court:  I  cannot  see  that  it  is  material. 

Mr.  Berger:  You  cannot  see - 
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The  Court  (interposing) :  I  sustain  the  objection. 

Mr.  Berger :  May  I - 

The  Court  (interposing) :  No.  I  will  not  hear  argument 
on  it,  Mr.  Berger. 

By  Mr.  Berger: 

Q.  Would  that  schedule,  furnished  for  the  purpose  merely 
of  showing  the  growth  of  the  company  in  justification 
2287  of  existing  contract  salaries,  mislead  the  agency  be¬ 
cause  it  did  not  show  the  greater  growth  by  virtue  of 
the  inclusion  of  the  subsidiary? 

Mr.  Wieferich:  I  object  to  that. 

The  Court:  Sustained. 

Mr.  Berger:  Your  Honor  - 

The  Court  (interposing) :  I  sustain  the  objection. 

Mr.  Berger :  I  wish  you  would  let  me  say - 

The  Court  (interposing) :  I  will  not  hear  it.  It  is  wholly 
immaterial ;  it  is  wholly  irrelevant  to  his  direct  testimony. 
Mr.  Berger:  Your  Honor - 

The  Court  (interposing) :  I  have  sustained  the  objection, 
Mr.  Berger. 

Mr.  Berger:  Where  is  the  exhibit  for  the  Government? 
May  I  remind  your  Honor  that  we  are  accused  of  having 
understated  our  assets? 

The  Court:  That  has  nothing  to  do  with  the  case. 

Mr.  Berger :  But,  your  Honor - 

The  Court  (interposing) :  I  sustain  the  objection,  Mr. 
Berger. 

I  do  not  want  to  be  too  positive,  but  I  will  not  hear  argu¬ 
ment  on  the  objections  unless  I  ask  for  it. 

•  *••••••• 

2289  Q.  I  show  you  “Defendant’s  Exhibit  No.  41”,  one 
of  the  sixteen  schedules  I  referred  to  which  is  entitled 
“Herman  Basch  &  Co.,  Inc.,  Schedule  of  Sales  and  Net  Pro¬ 
fits”,  and  I  will  ask  you  to  read  into  the  record  the  net  in¬ 
come  after  taxes  for  Basch  and  Company  for  the  year  1947. 
Mr.  Wieferich :  What  exhibit  is  that? 
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Mr.  Berger:  “Defendant’s  Exhibit  No.  41”. 

The  Witness  (referring  to  the  exhibit  in  question) :  The 
net  income,  after  taxes,  of  Basch  and  Company,  Incor¬ 
porated,  for  the  year  1947,  was  $353,917. 

By  Mr.  Berger : 

Q.  Let  us  consider  that,  roughly,  as  $350,000. 
Capitalizing  that  at  five  per  cent,  that  is  twenty  times  the 
earnings,  would  that  be  about  $14,000  a  share? 

Just  capitalize  $350,000  times  twenty  divded  by  five 
hundred — you  can  calculate  that  for  yourself,  sir — there  is 
a  piece  of  paper  (handing  a  piece  of  paper  to  the  witness). 
A.  It  would  be  around  $1,700. 

Mr.  Berger:  Will  you  read  that? 

The  Reporter  (reading) : 

“A.  It  would  be  around  $1,700.” 

2290  By  Mr.  Berger: 

Q.  Will  you  favor  us  by  doing  it  on  paper? 

•  **####•• 

Q.  Have  you  computed  this  ?  A.  No,  I  have  not. 

Q.  Will  you  please  do  so?  A.  (calculating  on  a  piece  of 
paper)  That  is  based  on  five  hundred  shares,  $350,000  and 
earnings  based  on  five  per  cent  return? 

2291  Q.  That  is  twenty  times  the  earnings?  A.  Twenty 
times  the  earnings  would  be  $7,000, 

Q.  Will  you  let  me  have  that  ?  A.  Yes  (handing  the  paper 
upon  which  the  last  referred  to  calculations  had  been  made 
to  Mr  Berger). 

Q.  On  your  direct  examination  you  testified  at  Page  25 
with  respect  to  the  four  year  period,  or  the  period  from  1935 
to  1938,  that  there  were  average  earnings  of  $125,000  a  year, 
and,  at  Page  26,  capitalizing  these  earnings  of  $125,000  at 
five  per  cent  for  Althor,  you  arrived  at  $5,000  a  share. 
Now,  $350,000  is  almost  three  times  $125,000. 

So,  if  you  capitalized  $125,000,  at  five  per  cent,  at  $5,000 
a  share,  does  not  it  follow  that  on  $350,000  you  have  almost 
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as  much,  or  almost  $15,000,  or  are  you  now  going  to  im¬ 
peach  your  prior  testimony? 

Mr.  Wieferich:  I  object  to  that 
The  Court:  I  sustain  the  objection. 

The  "Witness :  I  may  have  miscalculated - 

The  Court  (interposing) :  I  have  sustained  the  objection. 

By  Mr.  Berger : 

Q.  Will  you  explain  how  you  arrived  at  a  capitalization 
of  $125,000,  at  five  per  cent,  and  now  when  we  have  a 
capitalization  of  $350,000,  you  arrive  at  only  $7,000  with  the 
same  return,  when  you  had  a  return  of  $5,000  in  the  first 
instance?  A.  I  may  have  made  a  mistake  in  my  corn- 

2292  puation;  I  would  have  to  go  over  it. 

Q.  Do  you  think  your  computation  made  for  the 
record  is  accurate?  A.  I  would  have  to  check  it  and  deter¬ 
mine  what  it  is. 

2293  Q.  Have  you  had  an  opportunity  during  the  re¬ 
cess,  Mr.  Fallon,  to  calculate  how  you  would  capital¬ 
ize  earnings  of  $350,000  at  five  per  cent,  given  five  hundred 
shares?  A.  Well,  using  the  same  basis  as  I  used  in  my 
original  computation,  one  who  would  be  willing  to  take 
five  per  cent  on  his  investment  on  earnings  of  $350,000,  he 
would  be  willing  to  pay  $14,000  for  the  shares  at  five  per 
cent. 

Q.  $14,000  a  share?  A.  $14,000  a  share;  and,  at  ten 

per  cent,  it  would  be  $7,000;  and  at  twenty  per  cent  it 

would  be  $3,500. 

Q.  Do  you  occasionally  look  at  the  listings  of  shares  in 
the  financial  pages  of  the  newspapers  listing  the  shares 

on  the  New  York  Stock  Exchanges?  A.  I  have  no  oc¬ 

casion  to  do  it  now;  I  did  at  one  time. 

********* 

2294  Q.  Do  you  seriously  suggest,  Mr.  Fallon,  that  an 
ordinarily  prudent  investor  would  pay  $14,000  a 
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share  for  this  kind  of  business?  A.  Investors  have  been 
known  to  pay  fantastic  sums  to  get  a  company. 

Q.  Do  you  think  that  this  is  a  kind  of  a  company  that 
an  investor  'would  pay  a  fantastic  sum  to  get?  A.  Yes, 
I  do. 

##*##•••• 

2295  Q.  Do  you  believe  that  the  shares  of  a  closed 
corporation  which  is  dependent  largely  upon  the 

skill  of  two  men  can  have  as  high  a  value  as  an  unlisted 
security  which  is  not  tied  down  to  the  special  skill  of  two 
men?  A.  That  is  a  matter  of  opinion.  I  don’t  know. 

It.  would  be  up  to  the  investor. 

Q.  You  have  been  offering  opinions,  hazarding  opinions, 
about  the  value  of  the  shares.  A.  I  merely  made  a  mathe¬ 
matical  computation  using  some  of  the  factors  that  some¬ 
times  are  used  in  evaluating  securities. 

Q.  Is  that  a  mathematical  calculation  divorced 

2296  from  the  realities?  A.  I  do  not  think  you  can  di¬ 
vorce  it  from  the  realities. 

Q.  Well,  one  of  the  realities  that  I  am  asking  about  is 
whether  a  prudent  investor  would  pay  twenty  times  the 

earnings,  depending  on  the  ability  of  the  two  men - 

Mr.  Wieferich  (interposing) :  I  make  the  objection  that 
this  is  argumentative  and  repetitious. 

The  Court:  I  sustain  the  objection. 

By  Mr.  Berger: 

Q.  Do  you  know  whether  there  are  investment  hazards 
in  a  woman’s  wear  business  or  industry  which  do  not  exist 
in  a  basic  industry  like  steel?  A.  Of  course  there  are. 

Q.  There  are?  A.  Yes. 

Q.  Would  those  factors  influence  an  investor?  A.  There 
are  a  great  many  factors  that  would  influence  an  investor 
in  any  company — not  only  one. 

Q.  Would  you  name  some  of  the  factors  an  investor 
should  take  into  account  when  he  looks  into  a  closed  cor- 
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poration  like  the  Basch  Company,  in  addition  to  capitaliz¬ 
ing  earnings?  A.  Well,  there  are  a  great  many  factors: 

One  of  the  most  important  factors  is  management  and 
another  is  earnings. 

2297  Q.  Management  is  important?  A.  It  is  very  im¬ 
portant  in  any  company. 

Q.  Would  you  say  the  hazards  of  the  business  are  im¬ 
portant?  A.  Of  course  the  hazards  of  the  business  are 
important,  and  all  those  factors  enter  into  an  investment. 

Q.  Is  the  woman’s  wear  industry  subject  to  hazards  be¬ 
cause  of  its  fluctuating  fashions? 

Mr.  Falloon :  I  think  that  is  repetitious. 

Mr.  Berger:  He  has  never  been  permitted  to  answer, 
your  Honor. 

The  Court:  Let  him  answer. 

The  Witness:  Well,  I  have  not  had  much  experience  with 
woman’s  wear,  but  I  imagine  it  would  be,  'with  the  change 
of  styles. 

By  Mr.  Berger: 

Q.  Do  you  know,  Mr.  Fallon — you  left  Wall  Street  in 
1938,  I  believe?  A.  That  is  right,  sir. 

Q.  Do  you  know  that  in  1938  and  even  in  1948  securities 
of  established  companies  were  selling  at  two  or  three  times 
their  earnings?  A.  In  ’48? 

Q.  I  will  stop  with  ’38.  A.  ’38  ? 

2298  I  do  not  think  so,  in  ’38. 

Q.  You  do  not  think  securities  were  selling  in  ’38 
at  two  or  three  times  their  earnings?  A.  No;  I  think  on 
a  better  basis.  I  do  not  know  just  off  the  cuff. 

•  ##**•#•* 

Q.  Are  you  familiar  with  “Standard  &  Poor’s  Corpora¬ 
tion  Records”?  A.  Yes. 

Q.  That  is  a  standard  manual  used  by  investors  groups? 
A.  Yes,  “Poor’s  Manual”  is  one,  and  “Standard  Statis¬ 
tics  ’  ’. 

Q.  I  show  you  Page  1633,  which  deals  with  Wheeling 
Steel  Corporation  which  is  one  of  the  leading  steel  com- 
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panies  of  America — and  this  is  the  1950  Manual, 

2299  “Standard  &  Poor’s  Manual” — ,  and  I  will  ask  you 
to  look  at  Page  1636  (exhibiting  the  document  in 

question  to  the  witness). 

You  have  here  a  financial  statement  headed  “Consoli¬ 
dated  Income  Account,  Years  ending  December  31,  for  1949 
and  for  1948”. 

It  is  the  common  stock. 

Does  that  page  show  that  the  earnings  of  the  common 
stock  per  share  in  1949  were  $10.6S?A.  (after  examining 
the  document  under  consideration)  It  does. 

Q.  And,  in  1948,  $23.24?  A.  It  does. 

Q.  Now,  on  Page  1635,  I  show  you  the  “Price  Range” 
on  the  New  York  Stock  Exchange. 

In  1949  the  price  range  was  from  48%  high  to  29%  low; 
in  1948  it  was  from  57%  high  to  37  low. 

I  will  not  ask  you  to  calculate  without  a  pencil — it  is  not 
proper. 

How  many  times  the  1949  earnings  per  share  of  $10.68 
is  the  average  stock  price?  A.  It  is  less  than  four  times. 
Mr.  Wieferich:  I  object  to  it. 

The  Court :  I  do  not  know  what  it  has  to  do  with  it,  but 
let  him  answer  it. 

2300  Mr.  Berger:  I  think  you  owe  me  a  little  charity 
this  morning. 

The  Witness:  The  earnings  of  1948  were  - 

By  Mr.  Berger: 

Q.  (interposing)  I  asked  you  about  1949?  A.  The  1949 
earnings,  according  to  this  (referring  to  the  document 
under  consideration)  were  $10.6S,  and  the  price  sold  in 
1949,  was  at  a  high  of  48%  and  at  a  low  of  29%. 

Q.  That  would  be  an  average  of  about  39,  would  it?  A. 
An  average  of  what? 

Q.  You  are  talking  of  ’49.  A.  The  average  for - 

Q.  (interposing)  The  average  for  1948  would  be  about 
39.  I  figured  it  out  and  you  can  figure  it  out.  A.  Yes. 

Q.  Now,  $39  for  the  average  per  cent,  is  less  than  four 
times  $10.68?  A.  Yes,  that  is  right. 
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Q.  Now  let’s  look  at  the  1948  earnings  per  share  of 
$23.24?  A.  That  is  right. 

Q.  In  that  year  the  price  range  was  between  577s  and 
37.  A.  That  is  right. 

2301  Q.  And  that  would  be  an  average  of  about  $47 — 
just  about  that?  A.  That  is  right. 

Q.  So,  $47  is  just  about  twice  as  much  as  $23,  is  it?  A. 
That  is  right. 

Q.  Have  you,  in  your  experience,  seen  other  shares  sell¬ 
ing  for  about  twice  the  earnings,  or  less?  A.  I  have  seen 
shares  sell  at  less  than  twice  their  earnings. 

Q.  Do  you  know  of  any  reason  why  the  unlisted  stock 
of  a  closed  corporation  dependent  on  the  skill  of  two  men, 
should  sell  for  five  or  ten  times  the  earnings  when  shares 
of  a  well-known  listed  corporation  sell  for  two  or  three 
times  the  earnings?  A.  There  may  be  other  reasons  I 
cannot  call  to  mind. 

You  have  to  analyze  the  company  and  come  to  a  con¬ 
clusion  after  analyzing  it. 

Q.  You  testified  that  the  book  value  of  Althor  in  1938, 
was  $6S4  per  share — $685  a  share. 

Is  that  right?  A.  That  is  correct. 

Q.  Did  you  intend  to  suggest  that  the  book  value  repre¬ 
sented  a  fair  price  for  the  sale  of  the  shares  at  Tren- 

2302  ton  in  Febraury  of  1939,  Mr.  Fallon?  A.  I  merely 
stated  a  fact. 

I  did  not  suggest  anything. 

I  merely  pointed  out  the  book  value  of  the  company, 
purely  as  a  mathematical  calculation. 

*#***•#•* 

2303  Q.  Would  the  fact  that  the  Basch  Company  shares 
were  not  listed  have  any  influence  on  an  investor 

considering  the  purchase  or  a  purchase  at  book  value? 
A.  No,  I  do  not  think  so. 

####**#•• 

2305  Q.  Let  us  return  to  the  $684  book  value  which  you 
assigned  to  each  share  in  1938: 
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In  studying  this  case,  Mr.  Fallon,  have  you  learned  that 
seventy-five  per  cent  of  the  shares  were  sold  under  an 
option  to  repurchase  the  shares  at  $200,  plus  ten  per  cent? 
A.  I  think  I  heard  of  that. 

Q.  Or  $220  a  share?  A.  Yes. 

Q.  As  an  investment  analyst,  would  you  conclude  that  a 
prudent  investor  would  pay  $684  per  share  for  stock  that 
he  had  to  resell  at  $220?  A.  He  might,  under  certain 
conditions:  He  may  be  able  to  get  a  great  deal  more  out 
of  that  over  a  period  of  the  option. 

Q.  Under  what  circumstances?  A.  Well,  having  the 
management  of  the  company  and  the  establishing  of  the 
policy  of  the  company,  and  the  control  of  the  distribution 
of  earnings — he  might  be  able  to  get  back  far  more  than 
the  purchase  price. 

2306  Q.  Supposing  that,  as  the  Government  contends 
in  this  case,  there  was  a  fifteen  per  cent  limitation 
on  anything  that  could  be  taken  out  of  the  company  by 
way  of  dividends: 

Would  that  change  your  answer?  A.  Oh,  a  limitation 
on  dividends  may  affect  the  price,  but  there  are  other  fac¬ 
tors  which  might  permit  him  to  get  out  of  the  company — 
he  having  the  management  of  the  company,  he  may  be  able 
to  get  that  out  in  other  ways. 

Q.  What  ways?  A.  Such  as  bonuses  and  high  salaries, 
and  so  forth. 

Q.  Have  you  ever  heard  of  sales  of  securities  being  made 
to  management  at  what  is  called  a  “bargain  purchase 
price”?  A.  Yes;  that  is  often  done. 

Q.  Will  you  tell  us  what  that  sort  of  a  sale  generally 
means?  A.  Well,  \rhat  do  you  mean  bv:  What  does  it 
mean? 

Q.  Well,  what  does  a' “bargain  purchase  sale”  mean  to 
management?  A.  They  are  given  preferred  considera¬ 
tion,  and  the  Telephone  Company,  for  example,  is  pre¬ 
ferred  consideration  to  employees  of  the  Telephone  Com- 
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pany,  and  they  set  a  price  on  their  securities  by  which 
they  can  buy  below  the  market  price. 

Q.  Do  you  mean,  sir,  that  very  often  sales  are 
made  to  the  management  as  an  incentive  to  the 

2307  management  to  build  up  the  company,  that  is,  sales 
being  made  at  a  lower  price  to  the  management  than 

are  sales  that  are  made  to  the  public?  A.  Yes. 

Q.  That  is  done?  A.  Yes;  that  is  done. 

•  *#****♦•* 

Q.  Now,  Mr.  Fallon,  on  your  direct  examination  you 
compared  that  “Defendant’s  Exhibit  No.  70”  with  “De¬ 
fendant’s  Exhibit  No.  68”,  which  was  a  summary  pre¬ 
pared  by  yourself. 

You  recall  this  summary  that  I  am  talking  about? 

I  ask  you  to  look  at  it — “Defendant’s  Exhibit  No.  68” 
(handing  the  exhibit  in  question  to  the  witness).  A.  (after 
examining  the  document  denominated  by  Mr.  Berger  “De¬ 
fendant’s  Exhibit  No.  68”)  Yes,  sir. 

•  **#**#*•* 

2308  Q.  Is  the  difference  between  yourself  and  Percus 
solely  that  the  assets  shown  in  the  two  seperate 

balance  sheets  of  Basch  and  Company  and  North  Bergen 
Realty  Company,  Incorporated,  respectively,  should  have 
been  shown  somewhere  in  the  Basch  and  Company  report? 
A.  Yes,  it  should. 

•  ##*****•* 

2309  I  show  you,  Mr.  Fallon,  Page  2  of  “Defendant’s 
Exhibit  No.  68”  and  I  direct  your  attention  at  the 

2310  bottom  of  the  left  hand  corner  of  the  page,  to  the 
items  marked  “Net  Worth”  which  I  believe  were 

compiled  by  you,  sir.  A.  (after  examining  the  document 
under  consideration)  That  is  right;  they  were  compiled 
by  me. 

Q.  Will  you  read  into  the  record  the  items  comprising 
“Net  Worth”?  A.  This  is  a  consolidated  report  of  Her¬ 
man  Basch  &  Co.,  Inc. - 
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Q.  (interposing)  Will  you  answer  my  question  first? 
Just  read  into  the  record  the  items  comprising  “Net 
Worth7’.  A.  (referring  further  to  the  document  last  above 
referred  to)  Capital  $50,000; 

Surplus,  $97,579; 

Reserve  for  sales  allowance,  $18,100; 

Reserve  for  Damages,  $30,160. 

That  is  leaving  out  the  pennies. 

Q.  Did  you  include  the  “reserve  for  sales  allowances” 
of  $18,000,  and  “reserve  for  damages”  of  $30,000  in  the 
net  worth  on  the  theory  that  in  1937  they  belonged  in  the 
surplus?  A.  They  are  purely  surplus  reserves — not  valua¬ 
tion  reserves. 

I  put  them  in — they  are  part  of  the  surplus. 

2311  Q.  Is  it  not  a  fact  that  such  reserves  have  no 
place  in  the  balance  sheet  of  surplus?  A.  That  is 

true,  in  the  balance  sheet;  but  they  are,  really,  a  part  of 
the  surplus. 

Those  sums  have  not  been  paid  out. 

Q.  You  are  not  suggesting,  are  you,  that  when  Mr.  Per- 
cus  suggested  that  he  included  them  in  his  balance  sheet 
that  they  were  improper?  A.  I  could  not  suggest  anything 
of  that  nature  or  that  Mr.  Percus  did  anything  that  was 
improper. 

Q.  I  show  you  “Montgomery’s  Auditing  Theory  and 
Practice”  Sixth  Edition. 

Are  you  familiar  with  the  name  of  Montgomery?  A. 
Yes,  I  am  familiar  with  Montgomery. 

Q.  Is  he  a  recognized  authority?  A.  He  is. 

Q.  And  he  is  a  member  of  the  firm  of  Lybrand,  Ross 
Brothers,  and  Montgomery?  A.  Yes. 

Q.  Will  you  be  good  enough  to  read  into  the  record  the 
marked  items  appearing  on  Page  374  of  that  text  which 
I  now  show  you  (handing  the  volume  in  question  to  the 
witness)  ? 

Mr.  Fallon:  Are  you  offering  that  in  evidence? 

Mr.  Berger :  Do  I  have  to  offer  a  recognized  text- 

2312  book  in  evidence,  your  Honor? 

I  would  not  have  thought  so. 
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The  Court:  You  are  asking  the  witness  about  it.  It 
should  be  shown  what  we  are  talking  about  and  what  you 
are  asking  about  should  be  placed  in  the  record. 

Mr.  Berger:  The  entire  textbook,  your  Honor? 

The  Court:  Read  the  excerpt  that  you  want  him  to  tes¬ 
tify  about. 

Mr.  Berger :  I  will  read  the  excerpt  and  then  I  will  offer 
it  in  evidence  if  that  is  agreeable  to  you? 

Mr.  Wieferich :  It  is  up  to  you. 

Mr.  Berger:  I  will  read  from  the  text  of  this  book 
“Auditing  Theory  and  Practice”  by  Robert  H.  Montgom¬ 
ery,  Page  374: 

“Corporations  should  not  gather  together  amounts 
which  should  be  deducted  from  assets,  add  thereto  provi¬ 
sions  for  accrued  liabilities,  etc.,  and  display  the  aggregate 
as  ‘reserves’  in  the  balance  sheet  in  such  manner  as  to 
permit  the  reader  to  assume  that  the  reserves  are  part 
of  surplus.” 

2315  (Thereupon  a  document  denominated  by  Mr.  Ber¬ 
ger  as  “Financial  Report,  Herman  Basch  &  Co.,  Inc., 

for  the  year  1937”  was  by  the  Clerk  of  the  Court  “Plain¬ 
tiffs’  Exhibit  No.  63”  and  was  retained  by  the  Clerk  of 
the  Court.) 

Mr.  Berger:  I  offer  it  in  evidence,  your  Honor,  as 
“Plaintiffs’  Exhibit  No.  63”. 

May  it  be  admitted,  sir? 

The  Court:  Very  well;  it  will  be  admitted. 

(Thereupon  the  document  marked  “Plaintiffs’ 

2316  Exhibit  No.  63  for  identification”  was  received  in 
evidence.) 

Mr.  Berger:  May  I  ask  leave  to  withdraw  the  original 
of  this  exhibit  and  substitute  photostat  copies  of  the  com¬ 
parative  balance  sheet  for  the  years  ending  December  31, 
1937,  and  December  31,  1936? 

The  Court:  You  are  withdrawing  the  entire  exhibit  and 
introducing  photostat  copies  of  portions  of  it? 
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Is  that  it? 

Mr.  Berger:  The  comparative  balance  sheet. 

The  Government  is  willing  to  introduce  further  parts; 
this  (indicating  the  document  marked  “Plaintiffs’  Exhibit 
No.  63’’)  is  the  full  copy  of  the  accounting. 

Mr.  Wieferich:  Is  this  the  company’s  or  the  accountant’s 
report? 

Mr.  Berger:  This  is  a  copy  of  the  accountant’s. 

We  turned  over  all  of  our  company  copies  to  you. 

Mr.  Wieferich :  The  only  question  is  that  if  we  introduce 
the  accountant’s  copy  we  ought  to  have  the  accountant  here 
in  order  to  examine  him  with  respect  to  it. 

Mr.  Berger:  We  can  identify  it  by  Mr.  Vort. 

The  Court:  I  sustain  the  objection. 

Mr.  Berger:  Will  you  permit  me  to  identify  it  by  Mr. 
Vort? 

The  Court:  I  am  not  saying  what  I  will  “permit”  you 
to  do. 

2317  When  there  is  a  witness  on  the  stand  who  is  asked 
about  it,  I  will  rule  on  your  question. 

(Thereupon  the  witness  was  temporarily  excused  and 
retired  from  the  witness  stand.) 

(The  following  then  occurred:) 

Mr.  Berger:  Mr.  Vort,  will  you  resume  the  stand? 

Paul  William  Vort. 

By  Mr.  Berger: 

Q.  Mr.  Vort,  I  show  you  a  report  that  was  marked  for 
identification  as  “Plaintiffs’  Exhibit  No.  63  for  identifica¬ 
tion”  and  was  later  marked  in  evidence  with  the  same 
number,  and  I  will  ask  you: 

First:  Was  that  furnished  to  you  by  your  accountant, 
Mr.  Percus  (handing  the  document  under  consideration 
to  the  witness)  ?  A.  (after  examining  the  docu- 

2318  ment  last  above  referred  to)  Yes;  there  is  no  ques¬ 
tion  about  it. 
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Q.  Do  you  recall  whether  or  not  this  is  a  copy  of  an 
original  report  which  was  sent  to  you? 

Look  at  it  closely.  A.  (after  examining  the  document 
further)  Yes;  this  is  a  carbon  copy  of  the  reports  that  I 
ordinarily  got. 

Mr.  Berger:  May  I  renew  my  offer  of  this  exhibit? 

Mr.  Wieferich:  This  does  not  meet  my  objection. 

The  Court:  No,  it  does  not. 

Mr.  Berger:  I  am  not  sure  that  I  understand  the  objec¬ 
tion. 

The  Court :  You  will  have  to  have  the  man  who  made  it 
testify  to  it. 

Mr.  Berger :  I  am  not  asking  the  witness  to  testify  to  it. 

It  can  be  identified  by  the  handwriting,  your  Honor. 

The  Court:  I  sustain  the  objection. 

Mr.  Berger :  Does  vour  Honor,  I  must  ask - 

The  Court  (interposing) :  It  is  simply  a  paper  that  you 
have  that  is  signed  by  someone  else. 

Mr.  Berger:  It  is  a  copy  of  an  original  received  by 
the  witness. 

The  Court:  Yes,  it  is  a  copy. 

Mr.  Berger:  Every  report - 

The  Court  (interposing) :  I  sustain  the  objection, 
2319  Mr.  Berger. 

Mr.  Berger :  You  will  forgive  me,  your  Honor,  if  I 
do  not  understand,  but  here  we  have  the  situation  where 
the  originals  were  turned  over  to  the  Government.  Here, 
in  this  Court  room,  we  have  the  originals,  signed  by  the 
same  gentlemen,  and  the  Government  has  been  using  them 
here,  and  they  were  admitted  in  evidence. 

Now,  on  what  ground  do  you  object  to  the  secondary 
evidence  ? 

Mr.  Wieferich:  The  ones  we  were  using  were  company 
records. 

The  Court:  I  have  sustained  the  objection  and  will  not 
hear  any  more  about  it. 

Mr.  Berger:  Your  Honor,  I  must  ask  you,  therefore,  to 
afford  me  an  opportunity  to  resume  the  cross-examination 
when  I  go  through  some  of  the  balance  sheets. 
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First,  let’s  call  on  the  Government  to  give  me,  to  pro¬ 
duce,  the  report  of  1937. 

By  Mr.  Berger: 

Q.  Did  you  turn  over  the  report  of  1937  to  the  Gov¬ 
ernment?  A.  I  turned  all  after  1933  to  the  date  in  ques¬ 
tion,  and  they  have  that  too. 

Mr.  Berger:  May  I  call  on  the  Government  to  bring  in 
the  original  of  the  1937  report? 

2320  Mr.  Wieferich:  We  have  no  objection.  They  are 
all  here. 

Mr.  Berger:  No,  they  are  not  here.  We  looked  for  it 
and  it  is  not  here. 

I  ask  your  Honor  that  the  cross-examination  be  recessed 
so  that  we  can  get  the  report  so  that  I  can  continue. 

The  Court:  Now,  whether  those  reports  will  be  admitted 
in  evidence  is  another  question. 

I  do  not  know  if  they  will  be  objected  to  or  not. 

Mr.  Berger:  Do  you  have  ‘'Defendant’s  Exhibit  No.  70” 
here — that  was  offered  in  evidence;  and  so  was  “Defend¬ 
ant’s  Exhibit  No.  71”  and  “Defendant’s  Exhibit  No.  72”. 

I  am  sure,  your  Honor,  this  will  be  the  last  court  in  which 
there  will  be  one  rule  for  the  Government  and  one  for  the 
plaintiffs:  These  are  photostatic  copies  that  were  intro¬ 
duced  by  the  Government. 

The  Court :  Of  course,  you  can  use  those  that  are  already 
introduced  and  are  in  evidence ;  of  course,  you  can  do  that. 

Mr.  Berger:  What  I  am  saying  is:  What  different  cri¬ 
teria  applies  to  a  report  for  another  year? 

Here  is  the  original  (indicating  a  document). 

Howt  can  we  reject  the  report  for  1937  ? 

The  Court:  I  do  not  know  the  Government’s  reason  for 
doing  so. 

Mr.  Berger:  No,  I  do  not  know  the  Government’s 
reason  either,  nor  do  I  know  its  reason  for  putting 

2321  it  in. 

What  I  am  saying  is  this :  Howt  can  w’e  or  how  can 
this  Court  admit  for  use  against  the  plaintiffs  the  report 
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offered  by  the  Government,  and  when  we  offer  reports 
made  by  the  same  man,  properly  identified  and  prepared 
by  the  same  man - 

The  Court  (interposing) :  As  I  recall  it,  those  that  were 
offered  by  the  Government  are  different  reports  from  the 
ones  in  the  depositions. 

Mr.  Berger:  No,  no.  We  contend - 

Mr.  Wieferich  (interposing) :  We  introduced  them  as 
regular  records  of  the  business. 

Mr.  Krash  (an  associate  of  Mr.  Berger) :  Make  a  motion 
for  discovery  and  require  the  Government  to  produce  it 
at  one-thirty. 

The  Court:  You  may  use  anything  that  is  already  in 
evidence. 

Mr.  Berger:  I  have  not  made  myself  clear,  your  Honor. 
First:  The  distinction  that  is  pressed  upon  you  now, 
your  Honor,  is  that  the  copies  that  were  introduced  by 
the  Government,  also  accounting  reports  made  by  the  same 
accountant  for  1941  and  1942,  your  Honor,  are  what  he 
calls  original  “company  records”,  the  original  reports 
furnished  to  the  company. 

I  submit,  first,  we  turned  over  the  original  records 

2322  to  the  Government  and  the  burden  is  on  the  Govern¬ 
ment  to  come  forth  with  the  originals  and,  if  they- 

do  not  do  so,  all  I  can  say  is  that  I  must  bring  in  the  best 
evidence,  which  would  be  secondary  evidence. 

The  Court:  I  will  sustain  the  objection. 

•  ••*#*##•* 

2323  Thomas  L.  Fallon  was  recalled  as  a  witness, 

•  *#•#•**•* 

Further  Cross-Examination  by  Counsel  for  the 
Plaintiffs. 

•  •••*••••• 

Q.  Mr.  Fallon,  you  have  “Defendant’s  Exhibit  No.  68”, 
which  we  were  discussing  before  you  left  the  stand  this 
morning.  A.  Yes. 

Mr.  Berger:  I  have  an  extra  copy  here  that  I  will  loan 
to  the  gentleman. 
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The  Court :  I  have  one  on  my  desk. 

2324  This  is  “Defendant’s  Exhibit  No.  68”  (referring 
to  the  document). 

By  Mr.  Berger : 

Q.  We  can  use  this  (referring  to  the  document  produced 
by  the  witness)  ?  A.  Yes. 

Mr.  Berger:  Your  Honor,  just  for  the  purpose  of  clari¬ 
fication,  I  would  like  to  say  that  there  are  two  reserves, 
one  for  “Sales  Allowances”  in  the  bottom  left  hand  cor¬ 
ner,  and  one  for  “Damages” — those  are  the  two  that  I 
refer  to. 

Mr.  Krash  (an  associate  of  Mr.  Berger) :  These  are 
“Defendant’s  Exhibits  Nos.  67”,  - 

Mr.  Berger:  There  seems  to  be  some  confusion. 

I  had  it  identified  as  “Defendant’s  Exhibit  No.  68”,  and 
here  it  is  as  “Defendant’s  Exhibit  No.  67”. 

Whichever  it  was,  I  am  addressing  myself  to  the  second 
page  of  the  exhibit  that  deals  with  “Herman  Basch  &  Co., 
Inc.,  North  Bergen  Realty  Co.,  Inc.,  and  Althor,  Inc.”  and 
is  headed  also  “Condensed  Consolidated  Balance  Sheet  as 
at  December  1,  1937”. 

By  Mr.  Berger: 

Q.  I  ask  you,  Mr.  Fallon,  to  direct  your  attention  once 
more  to  the  items  appearing  under  the  caption  “net  worth” 
on  the  left  hand  corner  of  this  page  (indicating  the 

2325  second  page  of  “Defendant’s  Exhibit  No.  67”). 
A.  (after  examining  the  document  last  referred  to) 

Yes. 

Q.  Did  you  draw  those  figures,  Mr.  Fallon,  from  the 
books  of  the  company?  A.  Yes. 

Q.  You  did?  A.  Yes. 

Q.  Am  I  right  in  believing  that  on  Page  86  of  the  Gen¬ 
eral  Ledger  of  Herman  Basch  &  Co.,  Inc.,  from  January 
1937  to  December  1938,  there  appears  under  the  heading 
“Reserve  for  Sales  Allowances”  an  allowance  or  balance 
as  of  December  31,  1937,  in  the  sum  of  $18,100  (exhibiting 
the  ledger  in  question  to  the  witness)  ? 

Is  that  the  figure,  sir,  that  you  employed?  A.  (after 
examining  the  Ledger  referred  to)  That  is  right. 
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Q.  What  did  you  understand,  sir,  by  the  term  “Trade 
Allowance”  and  “Sales  Allowance”?  A.  “Sales  Allow¬ 
ance”  to  provide  for  any  losses  that  might  be  incurred  in 
connection  with  sales. 

Q.  Could  it  have  anything  to  do  with  the  collection  of 
bad  debts,  sir?  A.  Yes,  to  a  degree. 

•  #######•* 

2326  Q.  Now,  Mr.  Fallon,  may  I  direct  your  attention  to 
Page  6  of  the  General  Ledger  we  have  been  discuss¬ 
ing,  under  the  heading  of  “Accounts  Receivable”,  and  I 

will  ask  you  to  read  into  the  record  the  balance  as  of 

2327  December  31st.  A.  1937? 

Q.  Right,  sir.  A.  (upon  examining  the  page  of 
the  Ledger  referred  to)  $117,657.12. 

Mr.  Berger:  Let  us  just  skip  the  cents. 

By  Mr.  Berger: 

Q.  And  may  I  ask  you,  sir,  to  look  at  Page  11  of  this 
same  General  Ledger  that  we  have  been  talking  about,  cap¬ 
tioned  “Notes  Receivable”,  and  tell  me  the  balance  as  of 
December  31,  1937?  A.  (after  examining  Page  11  of  the 
Ledger  referred  to)  The  balance  as  of  December  31,  1937, 
as  it  is  shown  here,  is  $140,811.80. 

Q.  And,  on  Page  235,  sir,  of  that  same  General  Ledger, 
may  I  ask  you  to  tell  me  what  was  the  balance  due  and 
owing  from  Alaska  Chemical  Corporation  as  of  December 
31,  1937?  A.  (upon  examining  Page  235  of  the  Ledger  in 
question)  The  balance  is  $25,000. 

Q.  As  of  December  31,  1937?  A.  That  is  correct. 

Q.  Would  those  sums  roughly  total  between  $283,000 
and  $284,000?  A.  That  is  correct. 

Q.  Assuming  now  that,  as  the  Index  of  that  General 
Ledger  shows,  this  item  of  “Sales  Allowances”  is, 

2328  in  fact,  an  allowance  for  the  collection  of  “Bad 
Debts”,  would  you  say  that  a  reserve  of  $18,000 

against  the  collection  of  $283,000,  is  unreasonable  and  so 
unreasonable  as  to  be  disallowed  as  a  reserve.  A.  That 
would  depend  on  the  experience  of  the  company. 
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Q.  Does  that  mean,  sir,  that  you  would  think  the  matter 
to  be  one  that  lav  within  the  discretion  of  the  company 
officials  in  setting  up  a  reserve  like  that?  A.  Oh,  naturally. 

Q.  Am  I  right  in  believing,  Mr.  Fallon,  that  it  is  good 
accounting  practice  to  set  up  reserves  for  non-collection 
of  debts?  A.  It  is  very  good  accounting  practice. 

Q.  As  an  accountant,  would  you  regard  a  reserve  of 
$1S,000  against  debts  of  $2S0,000  as,  prima  facie,  improper? 
A.  I  could  not  tell  without  knowing  the  experience  of  the 
company. 

Q.  You  attach  a  lot  of  weight  to  the  experience  of  the 
company.  A.  Oh,  definitely — always. 

Q.  Now,  sir,  may  I  show  you  Page  207  of  the  same  Gen¬ 
eral  Ledger  that  we  have  been  talking  about  and  ask  you 
whether  the  total  sales  shown  on  that  page  for  the  year 
1937 — what  were  those  total  sales  shown  on  that 

2329  page?  A.  (after  examining  Page  207  of  the  Ledger 
in  question)  $1,463,038.05. 

Q.  Now,  at  the  bottom  of  the  summary  that  you  pre¬ 
pared,  the  second  page  of  what  is  either  “Defendant’s 
Exhibit  No.  67”  or  “Defendant’s  Exhibit  No.  68”,  there 
is  an  item  that  reads: 

“Reserve  for  damages  ...” 
of  about  $30,000. 

Are  you  familiar  with  the  fact  that  Basch  and  Company, 
periodically,  encounters  claims  for  substantial  damages 
allegedly  incurred  in  dyeing  furs  for  its  customers?  A. 
Yes,  they  encounter  such  claims;  yes. 

Q.  Would  you  regard  a  “reserve  for  damages”  of 
$30,000,  against  sales  of  $1,400,000,  as  an  excessive  re¬ 
serve?  A.  I  could  not  tell  without  knowing  the  experience 
of  the  company. 

Q.  It  is  about  two  per  cent,  is  it  not?  A.  Yes,  about  two. 

Q.  And  would  you  again  attach  a  great  deal  of  weight 
to  the  experience  of  the  company,  its  officers  in  setting 
up  that  reserve?  A.  Yes. 

Q.  Would  you,  prima  facie,  say  that  it  is  so  unreasonable 
as  to  be  regarded  as  an  improper  rather  than  as  a 

2330  proper  reserve?  A.  No :  It  is  a  proper  reserve. 
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Mr.  Berger:  Now,  your  Honor,  I  can  return  to  the 
question  which  you  postponed  until  we  had  shown  that 
we  were  dealing  with  proper  reserves. 

I  return  to  Montgomery’s  “Auditing  Theory  and  Prac¬ 
tice”,  and  I  remind  you,  Your  Honor,  that  Montgomery 
says  that  proper  reserves  should  be  deducted  from  assets. 

By  Mr.  Berger: 

Q.  I  will  ask  you,  Mr.  Fallon,  if  it  is  not  a  fact  that, 
as  Montgomery  indicates,  proper  reserves  should  be  de¬ 
ducted  from  assets  so  as  not  to  permit  the  reader  to  as¬ 
sume  that  the  reserves  are  part  of  surplus.  A.  That  is  what 
Montgomery  says. 

Q.  Montgomery  says  that?  A.  Yes. 

Q.  Would  you  disagree  with  that?  A.  No;  I  do  not 
think  I  can  disagree  with  Montgomery. 

Q.  Is  it  not  a  fact,  too,  that  such  reserves  can  be  re¬ 
turned  to  the  surplus  only  after  the  contingency  for  which 
they  have  been  set  out  has  finished?  A.  That  is  funda¬ 
mental,  too. 

•  ***•••••• 

2333  Q.  What  would  be  the  total  net  worth  if  you  were 
to  subtract  $48,000  from  $195,000,  Mr.  Fallon? 

Mr.  Wieferich:  I  object  to  that. 

The  Court:  You  want  to  know  the  difference  between 
the  two  figures? 

Mr.  Berger:  Yes. 

The  Court :  It  is  a  mere  matter  of  arithmetic. 

Mr.  Wieferich :  What  I  object  to  is  that  he  is  assuming 
that  it  is  the  net  worth. 

The  Court:  He  simply  wants  the  difference  of  the 
two  figures.  But,  if  that  is  all  he  wants,  he  can 

2334  ask  that. 

By  Mr.  Berger: 

Q.  Does  not  that  bring  it  down  to  about  $147,000?  A. 
That  is  right,  sir. 
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Q.  And  if  you  divide  that  figure  by  five  hundred,  would 
you  not  arrive  at  about  $290  a  share?  A.  Yes. 

Q.  Is  that  right?  A.  Yes. 

Redirect  examination  by  counsel  for  the  defendant. 

By  Mr.  Wieferich: 

Q.  Mr.  Fallon,  you  were  asked  a  number  of  questions  on 
cross-examination  by  counsel — are  you  through  now? 

Mr.  Berger:  Yes,  I  am. 

By  Mr.  Wieferich: 

Q.  (continuing)  concerning  entries  made  on  Page  78 
of  the  Ledger,  and  I  will  ask  you  now  this  question: 

Is  there  any  way  of  telling  from  the  entries  appearing 
on  Page  78  of  the  Journal  of  Herman  Basch  and  Company, 
Inc.,  after  the  ruling  was  done,  whether  those  entries  were 
made  in  May  or  June  or  February  or  March  of  the  fol¬ 
lowing  year?  A.  Only  from  the  work  papers  of  the  ac¬ 
countants;  they  could  determine  it  from  that,  but  not 

2335  from  the  Journal,  I  do  not  think. 

Q.  Well,  do  you  know  whether  or  not,  or  can  you 
tell  from  looking  at  the  Journal  of  the  company,  whether 
those  entries  were  made  in  January  of  1939?  A.  (upon 
examining  the  Journal  referred  to)  No.  They  are  all 
made  under  the  date  of  December  31,  1938. 

Q.  Would  it  be  possible  to  make  those  entries  in  Febru¬ 
ary  of  1939?  A.  Yes,  I  think  so;  it  could  be. 

Q.  Is  there  any  way  of  distinguishing  from  the  record 
in  which  month  they  could  have  been  made?  A.  No,  it  is 
not  likely  to  show  from  the  record. 

The  accountant  who  made  the  records  could  possibly 
tell  the  date  that  they  were  established. 

Q.  And  would  that  be  true  of  March,  1939,  as  well? 
A.  Yes. 

2336  Mr.  Wieferich:  Now,  in  connection  with  Mr. 

Montgomery,  your  Honor,  I  should  like  to  read  to 
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the  witness  an  additional  two  paragraphs  to  those  that 
counsel  has  read  concerning  reserves,  from  Page  380  of  a 
book  entitled  “Auditing  Theory  and  Practice,  Sixth  Edi¬ 
tion,  by  Robert  H.  Montgomery”,  copyrighted  1940: 

“Secret  Reserves. — A  concern’s  capital  is  sometimes 
understated — usually  intentionally,  though  occasionally 
inadvertently — through  the  creation  of  ‘secret  reserves’. 
This  term  denotes  the  existence  of  proprietary  equities 
concealed  through  the  understatement  or  omission  of  as¬ 
sets  or  the  overstatement  of  liabilities  or  inclusion  of 
fictitious  liabilities. 

Reasons  for  undervaluations. — There  does  not  appear, 
from  an  accounting  standpoint,  to  be  any  justification  for 
flagrant  undervaluations  in  any  circumstances.  Notwith¬ 
standing,  the  practice  has  supporters  among  some 
2337  reputable  people.  The  principal  argument  used  in 
support  of  secret  reserves  is  that  stockholders  are 
notoriously  hungry  for  dividends,  and  that  a  surplus  avail¬ 
able,  in  the  stockholders’  opinion,  for  dividends  but  not  so 
distributed,  reflects  no  great  credit  on  the  manage¬ 
ment.  ...” 

Mr.  Berger:  One  moment,  your  Honor: 

May  I  move  to  strike  that  unless  it  is  tied  in  with  a 
showing  that  secret  reserves  were  on  the  balance  sheet 
which  we  were  discussing,  the  balance  sheet  in  1937. 

The  Court :  If  there  are  no  secret  reserves  it  is  not  rele¬ 
vant;  if  there  was,  it  is. 

It  depends  on  the  development  of  the  case. 

Mr.  Berger :  I  wish  to  note  that  the  motion  will  be  made 
that  no  secret  reserves  have  been  shown  to  exist. 

Mr.  Wieferich:  Continuing  to  read  from  Montgomery, 
at  Page  381 : 

“It  is  apparent  that  a  stockholder  who  desires  to  sell 
and  fixes  a  price  upon  his  stock  based  upon  the  reported 
earnings  of  the  last  period  is  at  a  great  disadvantage  as 
compared  with  a  prospective  purchaser  of  his  stock  who 
knows  that  the  full  earnings  were  not  disclosed  by  the 
report,  and  that  a  part  of  the  profit  was  diverted  to 


2338  a  secret  reserve  which  it  is  proposed  to  use  subse¬ 
quently  to  bolster  up  any  unusually  unprofitable 

period.  It  has  been  argued  that  good  faith  on  the  part  of 
the  management  should  be  the  sole  test  of  whether  or  not 
such  transactions  are  sufficiently  acceptable  to  a  profes¬ 
sional  auditor  to  warrant  his  unqualified  report  on  a 
balance  sheet  and  income  account  in  which  they  appear.” 

Mr.  Berger:  I  make  the  same  objection  and  reserve  the 
right  to  move  to  strike. 

The  Court:  I  will  overrule  the  objection  at  the  present 
time. 

By  Mr.  TTieferich: 

Q.  Mr.  Fallon,  in  connection  with  what  I  have  read, 
have  you  examined  the  books  of  Herman  Basch  &  Co., 
Incorporated,  for  1939,  with  a  view  to  ascertaining  whether 
or  not  certain  reserves  were  transferred  to  surplus  in 
1939?  A.  I  have. 

Q.  I  will  ask  you  to  examine  the  Journal  of  Herman 
Basch  &  Co.,  Inc.,  for  1939,  and  I  call  your  particular 
attention  to  Page  65  of  that  Journal,  and  I  will  ask  you  to 
read  into  the  record,  if  you  will,  any  record  which  that 
Journal  shows  of  reserves  being  transferred  to  sur- 

2339  plus  by  Herman  Basch  &  Co.,  Inc.,  in  1939. 

A.  (after  examining  Page  65  of  the  Journal  re¬ 
ferred  to)  In  1939,  December,  on  Page  65  of  the  Journal, 
right  here  (indicating)  there  was  transferred  from  the 
reserve  for  “acquisition  of  real  estate,”  $40,000; 

“Reserve  for  advertising”,  $2S,000; 

“Reserve  for  damages”,  $12,000; 

“Reserve  for  sales  allowances  and  bad  debts”,  $20,000; 

Those  sums  amount,  in  the  aggregate,  to  a  total  of 
$100,000,  and  that  was  credited  to  the  surplus  account. 

That  was  on  December  31,  1939,  and  the  explanation  in 
the  Journal  is: 

“To  transfer  former  accounts  to  surplus”. 
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2341  Further  cross-examination  by  counsel  for  the 

plaintiffs. 

•  #######•* 

2342  Mr.  Berger:  May  I  be  permitted  to  read  into 
the  record  from  the  same  text  by  Montgomery,  from 

Page  383,  that  is,  the  textbook,  “Auditing  Theory  and 
Practice  by  Robert  H.  Montgomery”  as  follows: 

“Restoration  of  allocated  surplus. — As  a  rule,  when 
any  reserve  from  surplus  has  accomplished  its  purpose  or 
when  the  purpose  is  changed,  the  reserve  should  be  re¬ 
stored  to  general  surplus. 

Quite  a  bit  may  be  said  for  a  viewpoint  that  reserves  may 
fall  into  two  classes.  First,  those  such  as  a  compulsory 
sinking  fund  reserve.  This  type  of  reserve  ordinarily 
should  be  retained  until  the  original  purpose  is  fully 
served,  and  should  be  returned  to  surplus  when  no  longer 
required  for  the  original  purpose. 

The  second  class  would  include  reserves  that  more  gen¬ 
erally  express  the  conservatism  and  foresightedness  of 
the  management;  that  are  provided  for  no  fixed  or  pre¬ 
scribed  condition  but  that  are  tentatively  measured 

2343  at  the  time  in  relation  to  some  possible  adverse 
eventuality,  such  as  an  impending  war  in  some  coun¬ 
try  where  there  are  heavy  investments;  the  decline  of  a 
local  currency  ...”  and  so  forth. 

“A  reserve  originallv  measured  in  relation  to  one  such 
circumstance  may  be  retained  in  part  or  wholly,  or  it  may 
be  enlarged  without  the  return  thereof  to  surplus  and 
the  corresponding  creation  of  a  new  reserve,  every  time  the 
possible  eventuality  (the  measure)  may  change.  Excess 
reserves  of  this  second  category  should  be  returned  to 
surplus  when  clearly  they  are  no  longer  required.” 

•  #**#***•# 

2345  Mr.  Berger :  I  have  no  objection  to  the  transcrip¬ 
tion  of  those  parts  of  the  letter,  subject  to  my  gen¬ 
eral  objections  with  respect  to  the  subject  of  conspiracy. 
The  Court:  Does  this  concern  Althor  at  all? 

Mr.  Wieferich:  No,  your  Honor;  this  is  all  Herman 
Basch  &  Co.,  Inc. 
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The  Court :  That  is  what  I  thought. 

Mr.  Berger:  Then  I  have  my  general  objection,  your 
Honor,  that  any  statement  not  made  in  the  presence  of  the 

alleged  co-conspirators  is  not  admissible. 

•  #**#*##•* 

2349  Mr.  Berger:  Your  Honor,  I  do  not  want  to  burden 
the  record,  but  I  just  wish  to  remind  you  of  the  two 

standing  ‘ 4 conspiracy  objections”. 

I  want  to  renew  them. 

The  Court:  Mr.  Berger,  I  told  you  that  you  may  renew 
any  objection  as  to  the  relevancy  of  any  other  conspiracy 
or  as  to  anv  statements  made  bv  others  who  are  not 

•j  * 

2350  shown  to  be  co -conspirators  with  the  plaintiffs. 

You  may  raise  that  at  the  end  of  the  evidence  or  in 
the  argument  of  the  case  or  in  a  motion  to  strike,  if  you 
wish. 

I  thought  that  I  had  indicated  that  rather  plainly  before. 
Mr.  Berger :  I  just  did  not  understand  whether  the  Rules 
required  me  to  make  an  objection  specifically  to  everyone 
of  these. 

The  Court:  No.  I  say  that  I  will  take  a  general  objec¬ 
tion  to  all  of  the  testimony  of  that  nature  and  you  may 

renew  the  objections  as  I  stated. 

•  #***•*••# 

(Thereupon  the  letter  heretofore  marked  for  identifica¬ 
tion  was  received  in  evidence  as  “Defendant’s  Exhibit  No. 
114”.) 

2359  In  connection  with  that  exhibit,  on  Page  318  of 
Mr.  Ward’s  deposition  he  was  asked,  concerning 

that  exhibit: 

“Q.  The  sentence  I  have  in  mind  is  at  the  top  of  page 
3.  I  will  quote  as  follows:  ‘Over  the  telephone  I  got  very 
clearly  the  impression  that  you  wanted  Herman  Basch  & 
Company  to  declare  a  $100,000  dividend.’  A.  Well, 

2360  perhaps  I  did  get  that  impression.  I  don’t  remem¬ 
ber  that. 

Q.  What  was  your  practice  in  this  respect?  Did  Hol- 
lender  call  you  and  tell  you  the  type  of  dividend  he 
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wanted?  Is  that  what  that  means?  A.  I  think  that  an¬ 
swer  is  the  same  as  I  have  given  you  before.  These  shares 
were  all  German  owned.  They  were  owned  by  Thorer  & 
Company,  and  Thorer  &  Company  dealt  with  their  gov¬ 
ernment  officials,  and  their  government  officials  told  them 
how  much  based  on  information  that  was  furnished  them, 
how  much  of  a  dividend  they  had  to  have  declared  to 
send  over.  I  suppose  that  that  is  what  happened.  That 
I  don’t  know.” 

Mr.  Berger:  May  I  ask  to  read  what  follows  on  Page 
318  of  Ward’s  deposition: 

“Q.  To  whom  did  you  give  this  impression  or  infor¬ 
mation?  A.  What  do  you  mean? 

Q.  If  Hollender  told  you  he  wanted  a  $100,000  dividend 
declared —  A.  I  supposed  I  reported  it. 

Q.  — specifically  whom  did  you  give  it  to?  A.  The  next 
time  we  were  up  at  a  meeting  or  something,  I  sup- 
2361  pose  I  made  the  statement.  I  don’t  remember. 

Q.  To  whom,  exactly?  A.  At  a  meeting  of  all  of 

them. 

Q.  Suppose  for  the  record  you  describe  who  was  at  that 
meeting.  A.  I  have  forgotten  now  who  the  directors  of 
Herman  Basch  were  at  that  time,  but  I  think  they  were 
all  the  German  stockholders.  I  am  not  too  sure.  I  guess 
I  was  a  director  then.  I  don’t  remember  exactly.” 

Also,  from  Page  320,  he  was  asked: 

“Q.  Did  you  tell  Mr.  Vort?  A.  I  don’t  know. 

Q.  Did  you  tell  Mr.  Mahler?  A.  I  don’t  remember. 

Q.  Nauen?  A.  I  am  sure  if  I  got  this  information  from 
Mr.  Hollender  I  told  the  directors  at  a  directors’  meet¬ 
ing,  whoever  the  directors  were.” 
*••••#***# 

2374  Mr.  Berger:  First,  before  we  adjourn,  I  would  like 
to  make  a  motion  that  you  direct  the  defendant  to 
produce  the  financial  report  of  the  year  1937  for  Herman 
Basch  &  Co.,  Inc.;  it  was  turned  over  to  the  Government 
by  the  management. 
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The  Court:  Is  there  any  objection  to  the  production  or 
that  report? 

2375  Mr.  Wieferich:  I  have  no  objection  to  producing 
it,  if  we  can  find  it. 

The  Court:  If  they  have  it  and  if  they  can  find  it,  they 
will  turn  it  over  to  you. 

Mr.  Wieferich:  Certainly. 

Mr.  Berger:  Second:  “Defendant’s  Exhibit  No.  70”,  “De¬ 
fendant’s  Exhibit  No.  71”,  and  “Defendant’s  Exhibit  No. 
72”  were  financial  reports  for  the  years  1939,  1940  and 
1941,  precisely  similar;  that  is  the  reports  for  1939,  1941 
and  1942,  of  Herman  Basch  &  Company,  Incorporated;  as 
to  those  I  prefer  and  I  move  your  Honor  to  strike  those 
reports  from  the  record  for  the  same  reason  that  the  Gov¬ 
ernment  invoked  against  me,  namely,  that  Mr.  Percus 
did  not  identify  them. 

The  Court:  Papers  admitted  are  admitted  as  admissions 

of  that  party;  it  does  not  require  any  other  document - 

Mr.  Berger  (interposing) :  Financial  reports  are  not  ad¬ 
missions. 

The  Court:  The  document  is  admitted  for  the  purpose 
of  showing  actions  on  the  part  of  the  offering  parties. 

Mr.  Berger:  A  report  of  a  C.  P.  A.? 

Very  good,  sir. 

•  •••••**** 

2458  Mr.  Wieferich:  Yes;  continuing  my  reading  from 

Page  987  of  the  Ward  deposition: 

•  •••••*### 

2459  Q.  Had  you  been  informed  at  this  time,  Mr.  Ward, 
as  to  whether  or  not  a  German  license  would  be 

necessary  in  order  to  dispose  of  the  option,  government 
license?  A.  I  hadn’t  been  in  touch  with  them  on  that. 
If  you  want  to  guess,  I  would  have  presumed  such  is  the 
case;  but  I  don’t  think  anybody  told  me  that.  I  know 
it  was  the  case  when  they  sold  the  shares  at  Trenton.  They 
got  a  license;  they  got  permission  of  their  government  to 
do  so  and  we  were  advised. 
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2471  At  Page  1013  of  the  Ward  deposition  the  witness 
was  asked  by  Mr.  Berger  respecting  “Defendant’s 
Exhibit  No.  152”  as  follows: 

“Mr.  Berger:  Did  a  copy  of  this  letter  or  did  this  advice 
also  go  to  Mr.  Vort,  that  you  were  waiting  to  hear  that 
Hollender  is  in  Stockholm,  Mr.  Ward? 

The  Witness:  I  don’t  know.  I  wrote  him  on  the  5th  of 
December  here. 

Mr.  Berger:  You  wrote  whom? 

The  Witness:  Mr.  Vort,  and  I  didn’t  sav  anything  about 
it.” 

•  *♦####*** 

2479  Mr.  Wieferich:  If  your  Honor  please,  referring  to 
our  last  exhibit,  “Defendant’s  Exhibit  No.  156”,  I 

wish  to  read  from  the  deposition  of  Mr.  Ward  concerning 
that  exhibit,  from  Page  1055  of  the  Ward  deposition: 

“Q.  This  cable,  369,  contains  a  number  of  figures  which 
I  don’t  understand,  Mr.  Ward — $63,000,  and  then  it  goes 
on  to  discuss  various  figures.  Can  you  explain  what  that 
is?  A.  Sixty-three  thousand  dollars,  I  think,  is  what  we 
discussed  a  minute  ago.  That  is  the  agreed  price  that  was 
determined  under  our  telephone  conversation  would  be 
paid  and  the  price  that  was  collected  from  the  stockholders 
of  Althor. 

Q.  I  take  it  Enskilda —  A.  Enskilda  is  the  bank  in  Stock¬ 
holm.  The  $9,000  has  apparently  something  to  do  with 
Chapal.  Whether  that  is  the  old  $40,000  claim,  of  which 
all  of  it  hadn’t  been  paid,  or  whether  it  is  something  new, 
I  don’t  recall.  I  do  know  that  O’Toole  was  the  manager 
of  Chapal ’s  business  in  Brooklyn  when  Chapal  had 

2480  a  factory  in  Brooklyn,  and  this  is  not  clear  to  me. 
I  don’t  know  whether  this  is  something  that  was 

paid  in  addition  to  the  $63,000  or  what.  I  think  there 
ought  to  be  some  records  somewhere  that  definitely  would 
show  all  this.  I  just  don’t  remember. 

Q.  It  says,  Mr.  Ward,  ‘Understand  sixty  three  thousand 
dollars  payable  one  sum  enskilda  contain  nine  thousand 
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dollars  additional  to  twenty-five  thousand,’  and  so  forth. 
A.  I  don ’t  remember  what  the  $9,000  was.  All  I  can  tell  you 
— I  can ’t  be  any  more  definite  than  I  have  been.  It  might  be 
part  of  the  old  $40,000  that  was  still  due.  It  might  be 
something  different.  It  looks  here  like  it  could  even  be  a 
settlement  of  some  sort  of  a  claim  with  Thorer  &  Hollen- 
der.  I  can’t  tell  vou. 

Q.  Mr.  Ward,  was  this  cable  discussed  with  Mr.  Mahler, 
Mr.  Koch,  Mr.  Vort,  and  Mr.  Nauen?  A.  I  can’t  say  it  was 
or  it  wasn’t,  but  I  am  sure  it  must  have  been  discussed 
with  all  the  people  there.  I  don’t  know.  I  can’t  remember 
definitely  that  we  discussed  this  cable  with  certain  people 
at  a  certain  time.” 

Then,  on  Page  1057  of  the  Ward  deposition: 

2481  Mr.  Berger:  Did  he  require,  then,  $54,000  plus  this 
$9,000  that  was  left  in  the  account  of  Thorer  &  Hol- 
lender? 

The  Witness:  That  is  what  I  can’t  answer.  I  just  don’t 
remember,  but  there  is  certainly  somewhere  some  records 
that  will  bring  this  whole  picture  all  out.” 

Mr.  Berger:  Will  you  read  on? 

Mr.  Wieferich:  Sure: 

“Mr.  Berger:  Let  me  ask  one  more  question  here.  Did 
Vort,  Fred  Basch  and  Nauen  have  any  idea,  when  they 
were  asked  to  pay,  respectively,  eleven-odd  thousand  dol¬ 
lars  and  six-odd  thousand  for  Nauen — did  they  have  an 
idea  in  thus  paying  approximately  $29,000  that  they  were 
paying  that  not  merely  for  shares  but  paying  moneys  that 
were  being  held  by  Thorer  &  Hollendcr  and  also  settling 
a  $25,000  sale  to  Thorer  &  Hollander? 

The  Witness:  Of  course,  I  don’t  think  it  means  what  you 
say  it  does.  I  think  the  $63,000  was  paid  to  the  stock¬ 
holders  and  was  paid  to  Mr.  Meyn,  and  his  records  will 
show,  undoubtedly,  what  he  did  with  it.  As  far  as  I  re¬ 
call,  the  information  furnished  me,  that  $63,000  was  re¬ 
mitted.  Now,  Thorer  &  Hollender’s  books  may  give  you 
some  light  on  what  this  $9,000  was  about.”  Then  the  ques¬ 
tioning  is  resumed  as  follows: 
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2482  “By  Mr.  Wieferich: 

Q.  How  about  the  $54,000?  Where  would  you  suggest 
we  look  for  an  explanation  of  that?  A.  Of  course,  you 
would  have  to  go  back  to  this  364,  which  I  said  I  didn’t 
understand  then  and  I  don’t  understand  now,  but  that  says 
that  $52,900  ‘must  be  soonest  remitted.’ 

Q.  Did  you  discuss  that  with  Hollender  at  all  on  the 
phone?  A.  I  don’t  recall  that  either. 

Q.  I  notice  the  last  sentence  of  this  cable  says  that  you 
can  reach  him  at  a  certain  number  until  midnight.  Did  you 
call  him?  A.  Yes,  I  think  so.  I  mean  I  am  not  too  sure — 
there  we  go  again — of  the  sequence  of  the  time. 

Q.  By  this  time  you  had  received  his  acceptance?  A.  I 
don’t  know  whether  we  called  him  again  or  not.  You  see, 
I  don’t  know  the  timing.  I  know  we  talked  to  him  twice. 

Q.  Did  you  discuss  the  O’Toole  account,  the  $54,000, 
or  the  $9,000  at  any  time?  A.  That  I  don’t  recall.  It  might 
be  possible  that  Mr.  Mahler  did  talk  about  that,  and  that 
might  very  well  be  that  this  is  something  else  above 

2483  and  beyond  all  this.  When  we  were  on  the  phone 
maybe  he  wanted  to  get  everything  all  cleaned  up. 

I  think  you  will  find  that  this  $25,000  has  already  been  re¬ 
mitted.  I  think  that ’s  what  that  means.’  ’ 

##*•###### 

2486  (Thereupon  a  letter  dated  August  21,  1940,  ad¬ 
dressed  to  Mr.  Geo.  S.  Ward,  signed  “Curt  Mahler” 

and  marked  at  the  deposition  of  Mr.  Ward  as  “DJW-341” 
was  marked  by  the  Clerk  of  the  Court  “Defendant’s  Ex¬ 
hibit  No.  158” 

•  ••*•*#*## 

2487  In  connection  with  that,  Mr.  Ward  was  asked  at 
his  deposition,  at  Page  No.  952: 

•  •«••**##* 

2488  “Mr.  Berger:  Did  you  communicate  the  contents 
of  this  letter  to  Vort,  Ernest  Nauen,  or  Fred  Basch? 
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The  Witness:  No,  I  am  quite  sure  I  didn’t.  Of  course, 
I  didn’t  get  this  letter,  you  know. 

Mr.  Berger:  You  got  the  letter  from  Mr.  Mahler. 

The  Witness:  That  is  right. 

Mr.  Berger:  He  didn’t  say  thereon  that  he  sent  a  copy 
to  Vort,  Nauen,  or  Fred  Basch? 

The  Witness:  I  am  sure  I  didn’t.  I  certainly  don’t  re¬ 
member.  ’  ’ 

#•«••**#*# 

2524  Mr.  Wieferich:  Counsel  and  I  have  agreed  to  have 
transcribed  into  the  record  all  but  the  last  two  para¬ 
graphs  of  ‘‘Defendant’s  Exhibit  No.  175”,  your  Honor. 
Mr.  Berger:  Subject  to  my  usual  objections,  of  course. 
For  the  sake  of  saving  the  repetition  on  that,  I  always 
agree  to  the  transcription  for  the  purposes  of  convenience. 
•  ••••**«#* 

2535  Mr.  Wieferich:  I  will  read  from  the  deposition  of 
Mr.  Ward  at  Page  1340  where  I  had  “Defendant’s 

Exhibit  No.  180”  marked  for  identification  and  the  witness 
answered  as  follows: 

2536  “This  is  simply  a  draft  of  a  letter  that  I  made  and 
sent  to  Mr.  Cowen  to  see  if  he  thought  it  would  be 

helpful  if  it  was  sent  to  all  the  stockholders.” 

Mr.  Berger:  May  I  continue  reading  from  that  page, 
your  Honor? 

The  Court:  Yes. 

Mr.  Berger:  The  deposition  continues: 

“Mr.  Berger:  Why  did  you  send  one  copy  to  Mahler  and 
nobody  else? 

The  Witness:  Well,  I  think  that  I  just  sent  it  to  Mr. 
Mahler  to  find  out  -what  he  thought  about  it,  and  sent  it 
to  Mr.  Cowen.” 

2544  Mr.  Wieferich :  I  read  from  “Defendant’s  Exhibit 
No.  182”  as  follows: 

“We  don’t  know,  of  course,  what  will  be  necessary. 
If  it  is  necessarv  that  some  of  us  sell  some  of  our  stock,  I 
am  perfectly  agreeable  to  do  so  and  I  hope  all  the  others 
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will  feel  the  same  way.  Even  if  such  an  arrangement  may 
be  required  it  would  seem  that  the  voting  trust  agreement 
which  you  prepared  would  be  satisfactory  and  it  is  all  the 
more  reason  for  having  a  voting  trust  if  there  must  be  a 
change  in  ownership.’ ’ 

Mr.  Berger:  May  I  read  from  the  deposition,  your 
Honor,  as  to  that,  at  Page  1352? 

The  Court:  Yes. 

Mr.  Berger :  The  question  was  asked  by  Mr.  Wieferich  at 
Page  1352: 

“Now,  what  is  this  necessity  you  refer  to  there?” 

“A.  I  don’t  know.” 

Mr.  Wieferich:  You  have  read  all  that  in  the  record. 
Mr.  Berger:  Yes,  but  I  would  like  to  put  this  in  at  this 
point. 

“Q.  ‘If  it  is  necessary.’  ” 

And  the  witness  answered: 

2545  “Well,  I  think  that  all  goes  on  whether  the  gov¬ 
ernment  agency  wanted  it.” 

•  *###***** 

2625  Mr.  Berger:  And,  at  Page  218  of  the  Mahler  de¬ 
position,  the  witness  was  asked: 

“Q.  Can  you  tell  me  whether  the  telegrams  and  letters 
which  are  referred  to  here,  copies  of  which  you  apparently 
sent  to  Mr.  Koch,  referred  to  the  affairs  of  Herman  Basch 
and  Company,  Inc.  or  Thorer  and  Hollender,  Inc.  or  both? 
A.  In  December  the  cables  were  mainly  about  Thorer  and 
Hollender.  I  believe  that  these  cables  handle  the  Thorer 
and  Hollender  problems.” 

•  #*#****•* 

2631  Mr.  Wieferich:  I  ask  to  have  copied  into  the  rec¬ 
ord  a  letter  dated  March  3,  1939,  addressed  to  Mr. 
Mahler  from  Paul  Hollender,  consisting  of  four 

2632  pages,  which  was  introduced  by  Mr.  Berger. 

The  Clerk  of  the  Court:  That  was  introduced  by 
Mr.  Berger  as  Exhibit  “DJM-22”. 

Mr.  Falloon:  That,  of  course,  is  a  plaintiffs’  exhibit. 
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Mr.  Wieferich:  It  is  an  important  letter  and  I  ask  that 
the  letter  be  transcribed  in  full  in  the  record,  as  a  “Plain¬ 
tiffs’  Exhibit”. 

Mr.  Berger:  You  recall,  Mr.  Wieferich,  that  I  have 

reserved  an  objection  to  that  as  being - 

Mr.  Wieferich  (interposing) :  You  object  to  us  putting 
it  in  in  that  way? 

Mr.  Berger:  Xo,  I  don’t  mean  that. 

Mr.  Wieferich:  I  think  the  letter  has  been  put  in. 

Mr.  Berger:  I  repeat  that  when  I  offer  letters  which 
exonerate  us  they  are  admissible  for  that  purpose,  but 
when  an  attempt  is  made  to  use  any  portions  of  them 
against  us,  they  are  inadmissible. 

•  ###*#**•• 

2643  Mr.  Berger:  Will  you  give  me  a  moment  to  cor¬ 
rect  that  error  to  be  sure? 

We  can  save  some  time  if  you  will  look  at  Page  226  of 
Curt  Mahler’s  deposition  where  you  will  find  that  he  refers 
to  “Counsellor  Mangold”  and  the  question  was  asked  him 
at  the  top  of  Page  226: 

“*  *  #  What  did  you  understand  was  meant  by  the 
Sweden  plan,  which  is  discussed  here:  ‘Counsellor  Man¬ 
gold  had  already  demanded  a  written  application  concern¬ 
ing  the  Sweden  plan’.” 

2644  The  witness  declared  that: 

“The  Swedish  plan  was  a  plan  to  establish  other 
than  German  ownership,  or  better  say  the  control  in  Thorer 
and  Hollender,  Inc.” 

•  **#*•##•* 

2696  Mr.  Wieferich:  In  connection  with  “Defendant’s 
Exhibit  Xo.  225”,  I  wish  to  read  from  the  deposition 
of  Mr.  Stevenson  as  follows,  from  Page  161. 

The  record  shows  that  the  exhibit,  “DJS-10”  was  handed 
to  the  witness  and  the  witness  said: 

“Yes,  T  received  this.” 
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2697  Then,  on  Page  163  of  the  Stevenson  deposition, 
with  reference  to  this  same  exhibit,  the  question  was 

asked : 

“Q.  So  far  as  you  understand  it,  who  was  in  charge  of 
the  negotiations  with  the  Germans  as  to  this  can- 

2698  cellation  of  the  option?  A.  Why,  Mr.  Ward.” 

Mr.  Berger:  Will  you  read  on,  please? 

Mr.  Wieferich:  Certainly: 

“Q.  Did  you  ever  talk  to  Hollender  about  it?  A.  No, 
no,  never. 

Q.  Did  you  send  any  cables  or  receive  any  cables  from 
the  German  holders  of  the  option?  A.  No,  I  did  not. 

Q.  What  was  your  participation  in  the  negotiations 
that  led  up  to  the  purchase  of  the  option?  A.  Only  my 
conversations  with  Air.  Ward  and  the  telephone  conversa¬ 
tion  which  is  referred  to  in  this  letter  to  Mr.  Koch,  and 
I  talked  with  Mr.  Mahler — I  believe  I  talked  with  Mr. 
Mahler.  I  think  that  is  all  the  negotiations  I  had.  That  is 
the  extent  of  my  participation  in  the  negotiations,  if  you 
want  to  call  it  that.” 

And  then  he  was  asked  the  question : 

“Q.  Did  you  discuss  this  with  the  other  members  of 
Herman  Basch  &  Company,  the  other  stockholders?” 
And  he  answered: 

“A.  No,  not  at  the  time.  I  didn’t  discuss  it  at  the  time.” 

##*#**##•* 

2711  Mr.  Berger:  May  I  ask  leave  to  make  a  commen¬ 
tary  on  that  exhibit,  “Defendant’s  Exhibit  No. 

229”? 

At  Page  43  of  his  deposition,  the  witness  Percus  was 
asked : 

“Q.  In  addition  to  the  tax  question,  did  you  receive  the 
requirements  of  the  German  stockholders  and  declare  divi¬ 
dends  accordingly?  A.  For  some  years  I  recall  receiving 
some  notification.  I  don’t  believe  that  from  the  larger 
portion  of  the  dividend  declarations  there  were  any  such 
notices. 
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deductions  and  adjustments,  and  then  he  proceeds  to  list 
these  deductions  and  adjustments. 

Q.  Is  this  Herman  Basch  &  Company  that  the  ‘Basch’ 
refers  to?  A.  Correct. 

Q.  What  is  that  ‘allowance  Pomatum  fifteen’?  A.  ‘Poma¬ 
tum’  was  a  cable  address  of  Thorer  &  Hollender,  Inc. 

Q.  What  was  the  ‘allowance’  of  ‘fifteen’?  A.  Thorer  & 
Hollender  was  the  biggest  customer  on  the  books  of  Her¬ 
man  Basch  &  Company,  and  they  received  certain  allow¬ 
ances  because  of  the  volume  of  business  that  they  had  given 
them,  and  also  because  of  complaints  as  to  the 

2756  quality  of  the  work  which  was  done.  Now  it  was 
estimated  at  that  point  that  those  allowances  would 

amount  to  $15,000  for  the  year  1938. 

Q.  Why  was  that  deducted  after  profit?  A.  Those  al¬ 
lowances  were  not  made  until  the  end  of  the  year.  Now 
it  seems  to  me  that  on  the  basis  of  the  figures  which  were 
available  for  either  ten  or  eleven  months  in  1938,  we  thought 
that  we  would  have  a  profit  of  $240,000  before  we  proceeded 
to  make  various  adjustments. 

Q.  Were  those  deductions,  which  are  listed  here,  a  means 
to  effectuate  what  you  earlier  testified,  was  the  desire  to 
reduce  the  profits  for  which  he  would  have  to  account 
to  the  German  Government?  A.  Some  of  them  were  de¬ 
ductions  which  were  taken  on  the  books;  others  would 
fall  into  the  category  of  the  item  you  just  mentioned. 

Q.  Is  that  why  this  was  sent  to  him  in  Sweden,  do  you 
know?  Did  you  ever  discuss  that?  A.  No,  that  I  don’t 
remember. 

Q.  Well,  now,  at  the  bottom  you  will  see  a  statement: 
‘Percus  suggests  possible  solution,’  and  then  it  carries 
over  to  the  second  page — there  is  a  previous  state- 

2757  ment  which  reads : 

‘suggests  dividend  possible  no  dividend  means  only 
tax  two  half  per  cent  more.’ 

Was  vour  suggestion  tied  up  with  a  previous  suggestion 
in  the  cable?  Is  that  what  that  is?  A.  I  would  gather 
from  reading  this  cable  that  we  must  have  had  a  reserve 
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for  bad  debts  which  was  in  excess  of  the  actual  require¬ 
ments  by  $40,000,  and  that  it  was  desired  to  eliminate 
that  reserve  because  it  might  appear  suspicious  to  the 
foreign  authorities  to  see  so  big  a  reserve  on  the  books,  on 
the  statement,  and  if  my  recollection  is  correct,  I  sug¬ 
gested  that  we  purchase  North  Bergen  Realty  Company 
stock  for  $40,000  and  then  write  the  value  down  to  a 
nominal  figure  in  order  to  wipe  out  as  much  of  that 
$40,000  as  possible,  for  foreign  purposes. 

Q.  And  then  it  continues: 

‘Then  write  down  value  on  books  to  present  value  to 
two  Otto  formula  stop.’ 

What  was  that  suggestion?  A.  The  ‘two’  refers  to  $2,000, 
which  was  the  value  which  we  recorded  the  stock  of  North 
Bergen  Realty  Company  which  Herman  Basch  &  Company 
owned. 

The  suggestion  was,  I  take  it,  from  this  cable, 

2758  that  we  continue  to  value  the  stock  at  $2,000, 
despite  the  fact  that  we  will  invest  another  forty. 

Q.  Another  what?  A.  Another  $40,000.” 

Then  further  down  on  Page  69  is  the  question: 

“Q.  Who  was  the  second  word  ‘Paul’  in  that  cable?  A. 
That  was  Paul  Vort — he  was  the  treasurer  of  the  corpo¬ 
ration. 

Q.  He  was  the  treasurer?  A.  He  was  the  treasurer,  I 
believe,  and  figures  as  to  the  earnings  of  the  company 
would  come  either  from  him  or  from  me. 

Q.  Well,  did  you  discuss  with  Mr.  Vort  the  problem  of 
buying  stock  of  North  Bergen  Realty  Company?  A.  As  a 
matter  of  fact,  I  don’t  recall  discussing  that  at  all.” 

Then  the  question - 

Mr.  Berger  (interposing) :  Would  you  finish  that  answer, 
please  ? 

Mr.  Wieferich:  Certainly:  The  answer  continues: 

“You  see,  this  brings  something  to  my  mind  which  is 
rather  hazy,  but  I  say  on  the  basis  of  this  cable  it  would 
seem  that  I  might  have  made  that  suggestion.” 

2759  Is  that  all  right? 
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Mr.  Berger:  Yes. 

Mr.  Wieferich:  Then,  at  the  bottom  of  Page  70  is  this 
question: 

“Q.  What  I  am  thinking  of  as  a  non-accountant,  in  the 
assets  of  Herman  Basch  &  Company,  was  North  Bergen 
Realty  Company  reflected  anywhere  else  except  in  the 
$2, 000-figure?  Were  separate  assets  listed  somewhere  else? 
A.  No,  that  was  the  onlv  reflection. 

Q.  Well,  was  that  one  of  the  means  of  keeping  down  the 
financial  picture  with  respect  to  the  German  Government? 
A.  It  had  that  effect.’ ’ 

2770  Mr.  Wieferich:  It  continues: 

“Q.  Let  us  go  on.  ‘Jimmy  is  to  compute  his  and 
give  the  information  to  Mr.  Percus.’  Do  you  know  who 
the  ‘Jimmy’  referred  to  there  is?  A.  Evidently  Stevenson. 

Q.  Did  you  receive  a  computation  from  Mr.  Stevenson? 
A.  I  did  not. 

Q.  ‘The  same  is  true’,  says  Mr.  Ward,  ‘from  Mr.  Klein 
and  from  me.’  Did  you  receive  a  computation  from  Mr. 
Klein?  A.  No. 

Q.  From  Mr.  Ward?  A.  No — from  Mr.  Ward,  yes. 

Q.  And  then  he  requests  Mr.  Koch  to  make  the  same 
computation  and  furnish  this  information  confidentially  to 
Mr.  Percus.  Has  that  been  done?  A.  Yes. 

2771  Q.  Do  you  recall  when  the  computations  were  dis¬ 
carded,  that  is,  when  this  matter  -was  abandoned? 

This  is  dated  April  18,  1941.  A.  To  the  best  of  my  recol¬ 
lection  the  computations  must  have  been  discarded  when 
my  brother,  George  Percus,  who  is  also  my  partner,  re¬ 
turned  from  the  armed  services  some  time  in  1946,  and  we 
went  through  our  files  and  discarded  such  matters  as  we 
had  no  further  use  for. 

Q.  Is  that  your  correspondence  files?  A.  No,  just  the 
computations  and  certain  papers  wfith  reference  to  clients 
which  we  no  longer  had  or  old  matters. 
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Q.  Did  you  understand  why  these  computations  were 
being  made?  A.  I  was  given  no  explanation. 

Q.  Did  anyone  explain  why  it  was  abandoned?  A.  Yes. 
Q.  What  was  that  explanation,  and  who  gave  it  to  you? 
A.  Yes.  After  George  Percus  returned  and  we  found  these 
computations,  I  discussed  them  with  Paul  Yort  and  he 
said  he  had  never  heard  of  any  such  arrangement. 
2772  I  also  had  occasion  to  talk  to  Mr.  Mahler  and  he 
gave  me  what  was  in  effect  the  same  statement.” 

Mr.  Berger:  Will  you  read  down  through  Page  165: 

“Q.  Well,  did  you  ever  show  the  computations  which  your 
firm  made,  to  the  persons  whose  taxes  were  concerned?  A. 
I  did  not. 

Q.  For  example,  did  Mr.  Mahler  see  what  his  computation 
was?  A.  No,  sir. 

Q.  Did  Mr.  Ernest  Nauen?  A.  No,  sir. 

Q.  Mr.  Paul  Vort?  A.  No,  sir. 

Q.  Mr.  Fred  Basch?  A.  No,  sir,  I  did  not  show  these 
computations  to  anyone.” 

**•••**##• 

2781  Mr.  Berger:  I  will  take  over,  then: 

I  will  continue  reading  from  Page  221,  your  Honor, 
of  the  Percus  deposition: 

*••••*##*# 

2782  Mr.  Wieferich:  And,  on  Page  225,  in  connection 
with  that  same  document,  “Defendant’s  Exhibit  No. 

242”,  I  read  as  follows: 

“Q.  Well,  with  respect  to  ‘Bi’,  ‘B*’,  or  ‘B3’,  I  notice  that 
in  each  there  is  a  difference  in  North  Bergen  rent 

2783  referred  to.  What  is  the  purpose  of  that  with  respect 
to  figuring  the  bonus,  do  you  know?  A.  As  I  recall 

it,  the  officers  contended  that  their  percentage  remunera¬ 
tion  was  being  adversely  affected  because  of  the  organiza¬ 
tion  of  North  Bergen  Realty  Company,  and  the  payment 
of  rent  to  that  company;  that  if  North  Bergen  Realty  Com¬ 
pany  had  not  been  organized  and  the  buildings  had  been 
acquired  by  Herman  Basch  &  Company,  that  company 
would  have  showed  a  larger  profit  and  consequently  their 
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percentage  of  remuneration  would  have  exceeded  what  they 
were  getting  under  the  prevailing  conditions.  So  that  an 
attempt  was  made  to  compensate  them  for  the  losses  which 
they  claimed  that  they  sustained. 

Q.  And  was  the  difference,  the  rent  accrued,  or  what¬ 
ever  was  being  added  here  with  respect  to  North  Bergen, 
an  attempt  to  add  the  figure  which  would  have  been  in¬ 
cluded  in  the  profits  of  Herman  Basch  &  Co.,  Inc.,  if  it 
had  not  organized  North  Bergen?  A.  Well,  it  was  a  com¬ 
promise  that  was  arrived  at.” 
********** 

2846  Mr.  Wieferich:  I  will  ask  to  have  marked  as 
“Defendant’s  Exhibit  No.  264”,  your  Honor,  a  cer¬ 
tified  copy  of  a  set  of  pleadings  in  the  United  States  Dis¬ 
trict  Court  for  the  District  of  Columbia,  in  Civil  Action 
No.  37437,  entitled  “Aktiebolaget  Groenwall  and  Soeder- 
stroem,  a  corporation,  vs.  Tom  C.  Clark,  Attorney  General 
of  the  United  States,  etc.” 

That  corporation,  the  plaintiff,  is  the  Swedish  corpora¬ 
tion  and  the  suit  was  against  Tom  C.  Clark,  Attorney  Gen¬ 
eral  of  the  United  States,  the  pleadings  consisting  of  the 
complaint,  answer,  stipulation  and  order,  as  they  appear 
in  the  Clerk’s  office  of  this  Court. 

That  is  the  Thorer  &  Hollender  case. 

The  Court:  Yes. 

Mr.  Berger:  With  a  dismissal  -with  prejudice. 

The  Court:  In  other  words,  the  plaintiffs  lost  the  case? 
Mr.  Berger:  Pardon  me? 

The  Court:  You  say:  “Dismissal  with  prejudice”. 

That  means  that  the  plaintiffs  lost  the  case? 

*•#•****•• 

284S  (Thereupon  there  were  read  from  the 

Deposition  of  Gustav  Schlotterer 

by  counsel,  the  following  recorded  questions,  the  answers 
thereto. 

********** 
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2849  Mr.  Wieferich:  I  will  start  at  Page  2  of  Doctor 
Schlotterer ’s  deposition : 

“Q.  Will  you  state  your  full  name  and  present  address? 
A.  Gustav  Schlotterer,  Fele  Strasse  No.  12. 

Q.  Of  what  country  are  you  a  citizen.  Dr.  Schlotterer? 
A.  Germany.” 

Then,  I  will  go  to  Page  4 - 

Mr.  Berger  (interposing) :  Will  you  say  that  this  is 
direct  examination? 

Mr.  Wieferich:  What  I  am  doing  now  is  reading  the 
direct  examination. 

Mr.  Berger:  By  the  defendant? 

Mr.  Wieferich:  That  is  right. 

#•*•##*#** 

“Q.  What  change  occurred  then?” 

That  was  the  beginning  of  1935. 

The  answer  was: 

“A.  Then  I  was  called  to  the  Reichs  Economic  Ministry 
in  Berlin,  and  put  in  charge  of  the  South  and  Central 
American  desk. 

•  *  #  •  #  .  *  *  *  #  * 

2850  Q.  How  long  did  you  remain  in  that  job?  A.  Up 
to  ’37. 

Q.  What  occurred  then,  if  anything?  A.  In  ’38,  I  was 
appointed  head  of  the  Export  Subdivision  of  the  Reichs 
Economic  Ministry. 

Q.  Was  this  a  new  job  in  the  same  ministry?  A.  It  was 
in  the  same  ministry  and  in  the  same  division,  in  the  For¬ 
eign  Trade  Division.  I  would  like  to  explain.  The  For¬ 
eign  Trade  Division  in  the  Reichs  Economic  Ministry  had 
three  subdivisions:  Commercial  Treaties  and  Agreements, 
Foreign  Exchange  Control,  and  Export  Subdivision;  and 
I  became  head  of  the  Export  Subdivision. 

2851  Q.  What  were  your  duties  in  the  Export  Subdivi¬ 
sion?  A.  While  in  the  Export  Subdivision,  I  had 

to  cooperate  in  making  schedules  for  exports  to  the  various 
continents  and  countries,  and  to  help  exporters  when,  for 
instance,  our  prices  were  not  competitive,  and  so  on. 
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Q.  Did  you  receive  any  promotions  in  this  division? 
A.  I  didn’t  understand. 

Q.  I  say,  did  you  stay  in  that  same  job  all  the  time  in 
the  division;  or  did  you  receive  any  promotions?  A.  I 
stayed  in  that  job;  but  soon  after  I  was  appointed,  the 
head  of  the  Foreign  Trade  Division  made  me  his  deputy. 
So  I  was  deputy  head  of  the  Foreign  Trade  Division  and 
head  of  the  Export  Subdivision  at  the  same  time. 

Q.  What  were  your  duties  as  deputy  head  of  the  For¬ 
eign  Trade  Division?  A.  I  had  to  coordinate  the  three 
subdivisions  and  to  bring  before  the  head  of  the  division 
all  cases  and  problems  that  could  not  be  settled  within  the 
one  subdivision,  and  all  important  cases  which  had  to  be 
decided,  either  by  the  head  of  the  division  or  by  the  Secre¬ 
tary  of  State  or  the  Minister. 

2852  Q.  Well,  did  you  have  conferences,  as  head  of  the 
division,  with  the  heads  of  other  government  divi¬ 
sions  in  the  German  Government?  A.  I  had  to  negotiate 
with  officials  of  other  agencies  on  about  the  same  level  as 
my  own  level;  not  with  the  Secretaries  of  State  and  Min- 
isters,  but  with  heads  of  subdivisions  or  divisions,  when¬ 
ever  other  agencies  wTere  concerned  about  problems  we 
were  working  on. 

Q.  Can  you  give  us  an  idea  of  what  kind  of  problems 
you  were  working  on,  specifically,  the  kind  of  problems 
that  would  come  over  your  desk?  A.  Well,  big  export 
transactions,  important  commercial  agreements,  allocations 
for  imports,  and  all  important  problems  of  German  com¬ 
panies  operating  abroad  and  German  property  in  foreign 
countries. 

Q.  Did  you  have  occasion  to  discuss  this  just  with  gov¬ 
ernment  people,  or  also  with  the  German  businessmen  in¬ 
volved?  A.  With  both. 

Q.  How  about  with  the  functionaries  of  the  Nazi  Party? 
Did  you  ever  have  occasion  to  bring  these  problems  be¬ 
fore  them?  A.  Well,  the  Nazi  Party,  in  certain 

2853  cases,  were  much  interested  in  foreign  trade  prob¬ 
lems,  because  they  had  their  organization  abroad; 
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and,  therefore,  they  were,  for  instance,  very  much  inter¬ 
ested  in  the  operating  of  German  companies  in  foreign 
countries;  and  had  a  government  order  directed  to  the 
Reichs  Economic  Ministry  that  in  all  important  questions 
concerning  German  companies  abroad,  we  should  ask  the 
foreign  organization  of  the  Nazi  Party  before  making 
important  decisions. 

**#•##**** 

Q.  Well,  did  any  additional  problems  arise  that  came 
across  your  desk  in  those  years?  A.  In  the  end  of  ’38, 
owing  to  the  Sudeten  crisis,  and  the  anth Jewish  riots  in 
Berlin  in  November  ’38,  a  new  problem  arose;  and  this 
problem  was  the  economic  relations  between  Germany  and 
United  States. 

Q.  How  did  that  affect  your  duties?  What  did  you 
have  to  do  with  the  new  problem?  A.  The  merchants, 
importers  and  exporters  engaged  in  trade  with  the  United 
States  were  very  much  concerned  about  the  develop- 

2854  ment  of  these  relations.  They  complained  about 
their  business  in  the  United  States  becoming  more 

and  more  difficult,  and  their  companies  operating  in  the 
United  States  working  under  much  strain  because  of  that. 

Q.  What  was  done,  if  anything,  about  these  problems? 
What  did  you  do?  A.  By  the  end  of  ’38,  as  far  as  I  re¬ 
member,  the  German  Government,  through  the  highest 
authority  in  economic  matters,  The  Four  Years  Plan, 
directed  an  order  to  the  Reichs  Economic  Ministry  that 
all  German  property  in  the  United  States  should  be  liqui¬ 
dated,  and  dollar  proceedings  should  be  turned  over  to 
the  Reichsbank. 

#•#•****** 

2855  Q.  What  did  you,  personally,  have  to  do  with  the 
order,  if  anything?  A.  Well,  when  the  order  ar¬ 
rived,  we  said  that  it  would  be  impossible  to  carry  it  out, 
because  wre  had  many  firms  in  the  United  States  which 
were  important  for  maintaining  our  foreign  commerce  with 
the  United  States  and  with  other  countries,  for  maintain- 
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ing  our  commercial  trade  at  all ;  and,  therefore,  we  opposed 
and  said  that  we  would  not  be  ready  to  liquidate 
2856  firms  which  were  necessary  for  maintaining  our 
world  trade. 

Q.  As  a  result  of  that  attitude  on  the  part  of  your 
branch,  were  any  steps  taken?  What  did  you,  personally, 
have  to  do  with  the  development  of  this?  A.  The  Four 
Years  Plan  didn’t  formally  agree  to  our  point  of  view, 
but  actually  didn’t  oppose;  and,  therefore,  we  instructed 
the  Reichsbank  and  the  local  branches  of  the  Reichsbank 
to  go  on  with  the  liquidation,  but  not  to  liquidate  firms 
which  were  necessary  for  world  trade  and  for  promoting 
exports  and  imports  with  the  United  States. 

Q.  What  types  of  firms  did  you  regard  as  in  the  classi¬ 
fication  you  have  just  described?  A.  Firms  which  were 
involved  in  doing  export  or  import  with  Germany,  involved 
in  important  transit  trade,  and  firms  holding  German 
patents  and  secret  processes. 

Q.  Can  you  give  us  examples  of  the  industries  which 
these  firms  you  have  in  mind  operated  in?  A.  Well,  in¬ 
dustry  on  the  chemical  sector,  pharmaceutical,  electrical 
equipment,  or  machinery,  dyeing,  all  kinds  of  dyeing. 
*•*•#*#••* 

2859  Q.  When  the  firms  were  not  to  be  liquidated,  what 
was  the  procedure,  Dr.  Schlotterer?  A.  Well,  we 
left  it  to  the  owner  of  the  firm  to  decide  what  he  would 
like  to  do. 

Q.  I  think  you  used  the  expression  that  some  of  the 
firms  were  to  be  ‘protected’.  What  did  you  mean  by  that? 
A.  Well,  the  firms  came  to  the  Reichs  Economic  Ministry 
and  said  that  if  they  continued  having  their  firms  in  the 
United  States  operated  as  German  firms,  they  would  be 
struck  by  boycott,  and  in  case  of  war,  they  would  be  seized ; 
and,  therefore,  many  firms  urged  us  to  allow  cloaking  this 
firm. 

That  means  transferring  German  owner  rights  to  Ameri¬ 
can  citizens,  so  that  it  could  be  said  in  the  United  States 
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that  this  firm  is  no  more  a  German  firm,  but  an  American 
firm. 

Q.  When  you  engaged  in  this  cloaking,  were  there 

2860  any  standards  set  up  as  to  the  methods  or  procedure? 
A.  Yes.  Owing  to  the  opposition  of  the  foreign 

organization  of  the  Nazi  Party  against  any  kind  of  cloak¬ 
ing,  and  owing  to  some  back  experience  German  firms  had 
made  during  the  first  World  War,  we  decided  that  we 
would  set  up  some  standards  for  cloaking,  if  any. 

Q.  Can  you  describe,  in  general,  what  the  standards 
were?  A.  We  decided  that  cloaking  should  be  allowed 
only  in  exceptional  cases.  That  means  only  in  cases  when 
German  firms  whom  we  could  trust  were  involved ;  and  we 
told  these  German  firms  that  they  should  carry  out  their 
cloaking  transactions  in  the  foreign  countries  only  with 
reliable  people  they  knew  very  well ;  and  we  said  that  after 
cloaking,  the  German  firm  should  continue  having  control, 
controlling  powers  over  the  company. 

We  further  said  that  the  stock  should  be  owned  by  reli¬ 
able  people;  that  the  stock,  during  the  period  of  cloaking, 
should  be  protected  against  losing  ground,  against  losing 
its  substance. 

Q.  Let  me  interrupt.  How  did  you  protect  them 

2861  against  losing  substance?  A.  Well,  for  instance,  we 
had  to  make  sure  that  in  the  meantime,  they  would 

not  pay  excessive  dividends,  throw  out  profits,  liquidate, 
and  turn  over  the  proceeds  to  the  owners. 

Finally,  we  said  that  provision  should  be  made  for  re¬ 
turning  property  rights  to  the  former  German  owner  in 
the  form  of  an  option  clause. 

Q.  You  mean  by  that  that  there  should  be  a  limitation 
on  the  price  they  would  pay  as  a  repurchase?  A.  Yes. 
We  didn’t  want  to  pay  much  more  higher  price  than  that 
fixed  when  the  cloaking  transaction  was  made. 

Q.  Did  the  Ministry  take  any  precautions  in  reference 
to  the  reliability  of  the  foreigners  who  were  used  as 
nominees?  A.  Yes.  We  had  to  do  it  in  order  to  protect 
ourselves  against  opposition,  maybe  opposition  made  dur- 
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ing  the  cloaking  negotiations  or  after;  and,  therefore,  it 
was  a  general  rule  that  the  German  Embassies  or  Con¬ 
sulates  abroad  should  make  some  investigations  and  should 
send  in  a  report  about  the  reliability  of  the  people  involved 
in  the  cloaking  process. 

Q.  After  the  war  started,  was  there  any  change 

2862  made  in  your  policy  in  reference  to  this  cloaking? 
A.  Yes.  After  the  war  started,  we  said  that  now 

cloaking  should  be  allowed  in  any  case,  because  this  was 
the  only  protection  we  saw  at  this  time  against  seizing 
our  property;  and  sometime  later,  we  agreed  to  option 
clauses  being  cancelled. 

Q.  What  was  the  reason  for  that  last  agreement?  A. 
Many  German  firms  told  us  that  with  the  regulations  now 
brought  out  by  foreign  governments,  it  was  impossible 
to  maintain  the  whole  set-up  if  the  option  clause  would 
be  maintained. 

Q.  Dr.  Schlotterer,  did  you  have  any  occasion  to  become 
acquainted  with  anyone  in  the  fur  trade?  A.  Yes. 

Q.  Who  did  you  deal  with  in  the  fur  trade?  A.  Dr. 
Hollender. 

Q.  What  is  the  first  name?  A.  Dr.  Paul  Hollander. 

Q.  What  was  his  position  in  Germany  in  the  fur  trade? 
A.  He  was  the  leading  fur  dealer;  and  he  was  not  only 
leading  concerning  the  quantity  of  his  deals,  but  because 
he  was  owner  of  a  dyeing  process,  which  was  re- 

2863  garded  as  the  best  asset  of  his  firm,  of  his  group  of 
firms. 

•  •*•••**** 

2864  “Q.  How  did  you  first  meet  Paul  Hollender? 
A.  Well,  it  is  long,  long  ago.  I  remember  he  was 

returning  from  some  business  trip  abroad ;  and  he  asked 
me  in  a  letter  that  he  would  like  to  see  me  and  talk  about 
his  firms. 

Q.  Was  it  customary  for  German  businessmen  who  had 
interests  abroad  to  discuss  general  trade  conditions 

2865  with  you,  in  your  job?  A.  Yes. 
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Q.  Is  that  how  you  first  met  him?  A.  Yes. 

Q.  That,  I  assume,  was  prior  to  ’38?  A.  Yes.  No;  it 
was  beginning  ’38. 

Q.  When  you  first  became  deputy  director;  is  that  what 
you  mean?  A.  Yes. 

Q.  Do  you  remember  any  arrangements  that  were  made 
w*ith  Paul  Hollander  at  the  end  of  ’38  or  the  early  part 
of  ’39,  for  example?  A.  Well,  I  remember  that  he  asked 
us  whether  we  would  allow  his  cloaking,  or  the  Americani¬ 
zation  of  his  two  firms  in  the  United  States;  and  we  told 
him  our  conditions  concerning  a  cloaking  transaction. 

I  remember  that  later — this  was  in  ’39 — he  came  and 
said  he  had  now  discussed  it  with  his  American  friends, 
and  he  thought  that  he  had  now  a  proposal  which  would 
meet  our  conditions. 

Q.  Was  it  necessary  to  get  a  permit  for  that?  A.  Yes. 

Q.  Who  handled  those  permits  in  the  German  Govern¬ 
ment?  A.  The  Foreign  Exchange  Subdivision  in 

2866  the  Foreign  Trade  Division.  The  Foreign  Exchange 
Subdivision  had  to  ask  the  Commercial  Agreement 

Subdivision  when  making  such  deals. 

Q.  Did  you  have  anything  to  do  with  the  details  of 
those  agreements?  A.  No  details  at  all. 

Q.  Did  you  have  anything  to  do  with  the  issuance  of 
permits?  A.  I  had  only  to  do  in  cases  when  it  became  an 
important  matter,  when  we  had  to  meet  or  expect  the 
opposition  of  the  foreign  organization  of  the  Nazi  Party. 
In  those  cases,  the  Foreign  Exchange  Subdivision  brought 
it  before  me,  in  order  to  have  certain  protection. 

Q.  Who,  individually,  would  handle  the  details  of  such 
an  arrangement  in  your  organization?  A.  It  was  the 
head  of  the  Foreign  Exchange  Subdivision,  Mr.  Landwehr, 
and  the  man  in  charge  of  the  Capital  Transfer  desk,  Mr. 
Mueller,  and  Mr.  Mangold. 

2867  Q.  Did  you  have  any  meeting  with  these  men  on 
this  matter?  A.  I  remember  one  meeting  when  Dr. 
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Hollander  and  Mr.  Landwehr  were  present.  It  was  dis¬ 
cussed  that  Dr.  Hollander  would  submit  a  formal  applica¬ 
tion;  and  we  discussed  about  whether  this  formal  appli¬ 
cation  would  meet  our  conditions  for  cloaking. 

As  far  as  I  remember,  I  said  to  Mr.  Landwehr,  ‘Well, 
it  seems  now  sure  that  this  set-up  is  all  right,  and  you 
may  go  on  and  see  into  the  details;  and  if  the  details  are 
all  right,  you  can  give  the  permit.’ 
#•••••#*«• 

2868  Q.  From  the  standpoint  of  the  Ministry,  did  you 
require  that  they  get  a  permit  before  the  trans¬ 
action  took  place?  A.  A  written  permit? 

Q.  Yes.  A.  Well,  that  was  not  necessary.  When  it  was 
necessary  to  act  as  soon  as  possible,  and  when  he  had 
talked  it  over  in  detail  with  our  people,  and  we  were  con¬ 
vinced  that  it  would  be  all  right,  and  when  he  was  a  reli¬ 
able  man,  maybe  we  would  tell  him  that  he  can  carry  out 
his  project,  and  that  the  written  application  and  the  writ¬ 
ten  permit  would  be  only  a  matter  of  form. 

Q.  Did  you  consider  Dr.  Hollander  reliable  in  that  sense? 
A.  Yes. 

•  ••••#•••• 

2891  Q.  It  appears  in  the  record  that  to  exercise  the 
option,  the  Germans  would  have  had  to  pay  the 
original  price  of  $100,000,  plus  10  percent,  $110,000.  Would 
you  have  released  $110,000  in  American  exchange  in  De¬ 
cember  1940  so  the  Germans  could  exercise  the  option? 

(Whereupon  the  pending  question  was  propounded  to 
the  witness  in  German  by  the  Interpreter.) 

A.  No. 

•  ••••••••• 

2902  Q.  I  call  your  attention  to  your  direct  examina¬ 
tion,  to  the  question  and  answer  at  the  bottom  of 
Page  14  of  the  transcript,  to  refresh  your  recollection,  and 
also  refresh  your  recollection  with  what  Mr.  Berger  asked 
you  about  options.  A.  Yes. 
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Q.  Would  you  elaborate  on  your  statement  there;  that 
is,  that  change  of  policy  with  respect  to  options  after  the 
war  began?  A.  Well,  after  the  war,  many  German  .firms 
and  German  citizens  told  us  that  if  they  maintain  the 
option  clause,  the  purpose  of  cloaking  would  not  be — I 
would  like  to  state  it  in  German. 

Q.  Say  it  in  German,  if  you  prefer.  A.  (Through  Inter¬ 
preter)  Many  firms  said  if  the  option  clause  would  be 
maintained  in  these  transactions,  the  purpose  of  the  cloak¬ 
ing  could  not  be  attained.  They  said  that  in  certain  coun¬ 
tries  questionnaires  were  given  out ;  and  if  they  were 

2903  to  answer  those  truthfully  in  regard  to  the  option 
clauses,  the  whole  purpose  would  fail. 

Q.  So  what,  if  anything,  was  done  in  that  situation? 
A.  (Through  Interpreter)  We  told  the  firms  that  we  would 
leave  it  up  to  them  to  forget  the  option  clauses  and  make 
agreements  as  they  felt  it  was  right  and  necessary  in  the 
individual  case. 

Q.  What  kind  of  agreements  did  you  have  in  mind  that 
they  should  make?  What  do  you  mean  by  ‘agreements’1? 
A.  (Through  Interpreter)  Oral  agreements,  perhaps. 

Q.  You  mean  oral  agreements  to  the  same  effect  as  the 
former  written  agreements?  A.  "That  was  our  idea.” 

•  ••••••••• 

2904  Mr.  Wieferich: 

•  ••••••••• 

I  now  come  to  the  deposition  of  James  A.  Stevenson. 
(Thereupon  there  were  read  from  the 

Deposition  of  James  A.  Stevenson 

by  counsel,  the  following  recorded  questions,  the  answers 
thereto. 

•  •*•*••••• 

Mr.  Wieferich:  I  will  start  at  Page  108  of  Mr.  Steven¬ 
son’s  deposition  where  I  asked  him  the  following  question : 
“Q.  Now,  Mr.  Stevenson,  my  question  is  this:  what 


876 


2905  connection  was  there  between  the  escrow,  which  was 
terminated  apparently  on  or  about  October  2,  1941, 

and  the  cross-option  agreements  which  you  have  been 
discussing,  and  the  employment  contracts?  I  still  do  not 
see  what  the  connection  was.” 

Mr.  Berger:  Let’s  explain  to  the  Court  that  has  to  do 
with  the  letter  of  August  IS,  1941,  where  the  three  men, 
Mr.  Vort,  Mr.  Basch,  and  Doctor  Xauen  were  dealing  with 
the  options  and  cross-options,  and  we  are  dealing  with  the 
fact  that  both  the  cancellation  of  the  old  cross-option  and 
the  signing  of  the  new  cross-option  were  conditioned  on 
the  employment  contract. 

The  Court:  I  recall  that. 

Mr.  Wieferich:  Coming  to  the  answer  to  that  question 
that  I  have  just  read;  this  is  on  Page  108  of  the  Steven¬ 
son  deposition: 

“A.  Well,  I  think  that  the  connection  was  simply  pres¬ 
sure  by  the  management.  They  were  just  obstructive,  I 
should  say,  in  a  desire  to  enforce  their  demands  for  addi¬ 
tional  compensation — just  off  the  record.” 

•  #*•*####* 

2906  Q.  I  take  it  that  this  was  a  bargaining  process; 
is  that  what  you  are  describing?  A.  Yes. 

Q.  An  exchange  of  the  termination  of  the  escrow  for 
a  different  employment  contract,  is  that  right?  A.  That  is 
right. 

#•#•##**#* 

2907  Then,  on  Page  144,  this  question: 

“Q.  Was  there  more  than  one  stockholders’  meet¬ 
ing  held  at  Trenton  in  1939?  A.  Well,  we  were  three  days 
down  in  Trenton,  as  I  recall  it.  How  many  meetings  were 
held  down  there  I  cannot  say. 

Q.  I  mean  after  that,  did  you  go  back  that  year  to  Tren¬ 
ton?  A.  No,  we  never  went  back. 

Q.  So  this  must  refer  to  what  we  call  the  Trenton  con¬ 
ference  in  this  deposition?  A.  Yes.  Might  I  say  that  the 
reason  why  the  Trenton  conference  was  held,  they  did  not 


want  to  have  the  Germans  in  the  City  of  New  York  known 
by  people  who  might  have  identified  them — by  people  in 
the  fur  industry.” 

I  go  then  to  Page  166 : 

2908  “Q.  When  were  you  first  informed  as  to  the  terms 
upon  which  the  Germans  were  willing  to  sell  their 

option,  that  is,  the  amount?  A.  Well,  Mr.  Ward  and  Mr. 
Koch  and  Mr.  Mahler  and  myself  met  at  the  Hotel  Penn¬ 
sylvania,  and  it  had  been  ascertained  by  Mr.  Ward  from 
Dr.  Hollender,  who  was  in  Stockholm,  or  going  to  Stock¬ 
holm,  that  there  might  be  an  opportunity  of  talking  to 
him  on  the  telephone.  It  was  in  the  evening,  and  I  came 
in  and  they  tried  to  get  him  at  the  appointed  time  when 
they  were  to  contact  him.  I  don’t  know  what  time  that 
was — I  think  it  must  have  been  around  11  o’clock,  but  it 
was  difficult  to  make  the  contact,  and  Mr.  Ward  attempted 
to  talk  to  Dr.  Hollender  and  telling  him  the  necessity  of 
cancelling  this,  and  talked  to  him  about  the  price  of  the 
cancellation  but  he  couldn’t  appear  to  make  himself  clearly 
understood. 

Q.  Were  you  there  then?  A.  At  that  time,  yes.  So  he 
said  he  did  not  understand,  or  he  can’t  understand,  or  the 
wire  connection  was  poor,  and  so  he  asked  Mr.  Mahler  to 
talk  to  him,  and  Mr.  Mahler  attempted  to  do  the  same  thing, 
with  the  same  result,  that  he  couldn’t  make  Dr.  Hol- 

2909  lender  understand,  I  take  it  because  the  connection 
was  so  poor,  and  then  Mr.  Koch  tried  'without  suc¬ 
cess  either,  so  after  they  had  tried,  they  tried  to  get  a 
better  connection,  and  they  waited  around  for  a  while  with¬ 
out  the  connection  being  re-established,  so  I  went  to  bed, 
and  it  was  then  rather  late.  I  stayed  overnight  in  the 
Hotel  Pennsylvania — let  me  see,  I  do  not  know  as  I  went 
to  bed  right  then.  We  all  went  out  for  some  coffee  or 
something  to  eat;  it  was  rather  late.  Then  I  went  to  bed 
in  the  hotel  there,  and  in  the  morning,  at  breakfast  or 
when  we  met  in  the  morning,  they  said — well,  Mr.  Ward, 
Mr.  Koch  or  Mr.  Mahler  said,  ‘We  have  succeeded  in 
talking  to  him  during  the  night,’  and  he,  Dr.  Hollender, 
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had  accepted  the  proposition  of  the  $63,000  or  $64,000. 

Q.  When  had  that  figure  been  agreed  upon  first,  to  your 
knowledge?  A.  Well,  I  think  there  had  been  some  talk 
that  they  had  wanted  $100,000,  that  is,  Dr.  Hollender  wanted 
$100,000,  and  I  think  this  represented  a  compromise. 

Q.  Had  you  previously  agreed  with  Mr.  Koch,  Mr.  Mah¬ 
ler  and  Mr.  Ward  as  to  what  you  were  prepared  to  offer? 
A.  No. 

2910  Q.  The  preceding  night  when  you  called - A.  No. 

Q.  - before  you  went  to  bed,  did  you  have  any 

figure  in  mind?  A.  No,  I  did  not.  I  thought  that  what 
they  had  better  do  was  to  get  as  reasonable  a  figure  as  they 
could,  but  the  important  thing  to  my  mind  was  that  they 
agree  upon  a  reasonable  figure  and  get  the  option  out  of 
the  way  because  I  thought  freezing  was  imminent. 

Q.  Was  there  anyone  else  there  with  you  now,  or  just 
the  four  of  you?  A.  Just  the  four  of  us. 

Q.  Did  you  have  authorization  to  act  on  behalf  of  the 
other  stockholders?  A.  I  think  that  they  had  told — I  didn’t 
but  I  believe  I  had  heard  from  the  others  that  they  had 
spoken  to  the  management  and  told  them  that  we  were 
going  to  talk  to  Dr.  Hollender,  and  then  following  that, 
why,  we  all  met  when  it  was  known  what  figures  they  would 
take.  I  myself  did  not  talk  to  Dr.  Hollender  on  any  occa¬ 
sion,  on  either  of  these  occasions. 

Q.  Well,  suppose  the  commitment  had  been  $200,000. 
Were  vou  authorized — I  mean  the  four  of  vou — to 

2911  make  that  commitment  on  behalf  of  the  other  stock¬ 
holders?  A.  No.  I  think  that  they  must  have  had — 

Mr.  Ward,  Mr.  Mahler  and  Mr.  Koch  must  have  had  an 
understanding  with  the  management  about  how  far  they 
would  go  or  could  go,  but  what  that  limit  was  I  don’t 
know.” 

O.  Do  you  know  whether  or  not  you  received  the  divi¬ 
dend  in  fact  before  or  after  you  paid  your  proportion  of 
the  option,  the  purchase  price?  A.  I  think  it  was  simul- 
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taneously.  Maybe  it  was  a  day  after  or  a  day  before. 

2912  I  should  say  practically  about  the  same  time  that  I 
got  the  dividend.  That  I  paid  for  my  participation 

in  the  cancellation. 

Q.  In  the  conference  leading  up  to  the  declaration  of 
the  dividend,  were  you  a  director  at  this  time?  A.  I  was 
a  director,  yes.  I  was  a  director  in  both  companies,  that 
is  right. 

Q.  Did  you  examine  the  financial  reports  of  the  com¬ 
pany  to  determine  the  type  of  dividend  which  might  be 
declared?  A.  I  don’t  believe  I  did,  no. 

Q.  Did  the  others?  A.  Well,  not  to  my  knowledge. 
I  assume  that  Paul  Vortrefflich — I  think  he  was  treasurer 
of  the  company  and  he  knew  what  the  status  of  the  com¬ 
pany  was  and  whether  it  was  able  to  pay  a  dividend. 
It  was  essential  at  the  end  of  the  year  that  they  do  pay  a 
dividend  because  of  the  operation,  I  believe,  of  a  section 
of  the  Internal  Revenue  Code  that  if  you  don’t  declare 
your  earnings  out,  you  would  be  subject  to  a  higher  tax. 

Q.  Well,  was  it  Mr.  Vort’s  recommendation,  then,  that 
the  sum  of  $64,000  was  a  proper  dividend  to  pay  in  view 
of  the  company’s  earnings?  A.  I  don’t  know  whose 

2913  recommendation  it  was.  I  am  sure,  though,  that  I 
would  not  have  been  myself  in  a  position  to  say 

whether  or  not  the  company  had — Herman  Basch  &  Com¬ 
pany,  had  sufficient  earnings  to  pay  out  the  $70,000,  but  I 
assume  that  the  management  would  not  have  permitted 
it  if  it  had  not.  I  do  know  this,  that  the  time  we  felt 
that  we  would  declare  a  dividend  or  otherwise  we  would 
be  subjected  to  a  higher  rate  of  tax.” 

“Q.  All  I  want  to  narrow  it  down  to  is,  what  was  wrong 
with  these  cross-options  from  your  standpoint,  Mr.  Steven¬ 
son,  as  a  member  of  the  investment  group?  A.  Well,  to 
start  with,  the  price  wasn’t  right;  $220  a  share  was  not 
realistic. 

2914  Q.  Why  wasn’t  it?  A.  Well,  at  that  time  we 
thought  that  with  the  German  interests  out  there 
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was  a  much  better  chance  of  the  company  going  ahead. 
We  thought  that  the  management  would  feel  better  about 
it;  we  knew  they  would  feel  better  about  it  and  we  thought 
we  ought  to  have  a  new  arrangement. 

Q.  Then  I  gather  a  change  of  the  price  was  your  primary 
consideration?  A.  That  was  one  of  the  things.  The  next 
price  I  believe  was  $500  a  share. 

Q.  More  than  double?  A.  Yes,  that  is  right. 
*•#•***#*• 

2915  Now,  at  Page  207,  Exhibits  “DJS-13”  and  “DJS- 
14”  were  handed  to  the  witness  and  the  following 

question  was  asked : 

“Q.  Will  you  examine  these  letters,  Mr.  Stevenson,  and 
refresh  your  recollection  as  to  whether  or  not  the  cross¬ 
option  agreements  which  had  been  signed  at  Trenton  and 
which  were  marked  cancelled  as  of  January  2,  1941,  were 
still  the  effective  agreements,  or  whether  new  cross-options 
had  meanwhile  replaced  them.  A.  Well,  there  was  a  meet¬ 
ing  in  New  York  sometime — I  think  it  was  August  18th  or 
August  17th,  or  thereabouts — at  which  Mr.  Vortrefflich, 
Mr.  Basch  and  Dr.  Nauen  were  present,  and  I  was  present, 
and  I  believe  the  other  directors,  other  than  Mr.  Koch,  who 
was  not  present,  and  the  directors,  those  who  were  present, 
signed  a  form  of  new  cross-option  of  January  2, 1941,  which 
I  had  prepared,  and  I  believe  also  an  agreement,  a  can¬ 
cellation  agreement  of  the  same  date,  terminating  the  old 
cross-option  agreements  of  February  18,  1939. 

2916  “Q.  Do  you  recall  whether  any  affidavits  were 
requested  by  the  United  States  in  connection  with 

their  investigation  of  the  transaction  that  we  have  been 
discussing?” 

This  refers  to  “DJW-461”,  dated  February  24,  1942: 

“A.  I  believe  there  was. 

Q.  Do  you  recall  anything  about  the  preparation  of  those 
affidavits?  A.  Well,  yes.  I  think  each  party  pre- 

2917  pared  his  own  and  then  they  wanted  to  make  sure 
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that  they  correctly  stated  the  facts  and  they  were 
in  proper  form,  and  I  think  some  of  them  were  submitted 
to  me  or  to  Mr.  Ward.” 

Skipping  over  now  to  Page  230: 

“Q.  Let  me  ask  you,  Mr.  Stevenson,  did  you  see  the 
affidavits  which  Mr.  Ward,  Mr.  Mahler  and  Mr.  Koch  sub¬ 
mitted  to  the  United  States  which  you  are  discussing  in 
this  memorandum?  A.  Well,  I  saw  drafts  of  affidavits,  yes. 

Q.  Did  you  go  over  those  drafts  yourself?  A.  I  looked 
at  them,  yes. 

Q.  Did  you  make  suggestions  concerning  them?  A.  I 
may  have. 

Q.  Did  you  do  the  same  with  respect  to  Mr.  Klein  and 
Mr.  Lancaster?  A.  Well,  I  think  I  prepared  Mr.  Lan¬ 
caster’s  for  him;  Mr.  Klein’s  I  probably  saw;  I  don’t  know 
whether  I  had  to  make  any  changes  in  that  or  not,  or  make 
any  suggestions. 

Q.  How  about  the  management  group;  Mr.  Vort,  Mr. 
Nauen  and  Fred  Basch?  A.  I  probably  saw  them,  saw 
drafts  but  whether  I  made  any  suggestions  on  those  I 
don’t  know.” 

•  •*•*#**•• 

2918  “A.  (Continued)  Yes,  I  saw  draft  affidavits  and 
I  think  after  they  were  filed  that  I  was  given  copies 

of  them,  if  that  helps,  and  where  the  copies  are  I  don’t 
know  now.” 

•  •••••**•• 

“Q.  Mr.  Stevenson,  when  did  you  decide  to  sell 

2919  your  stock  in  Althor?  A.  I  think  at  the  time  when 
Mr.  Cowen  advised  that  the  holdings,  according  to 

the  viewpoint  of  the  Treasury  Department,  of  shares  owned 
by  stockholders  who  had  formerly  represented  German  in¬ 
terests,  should  be  reduced  below  25  per  cent.  I  believe 
this  was  in  February — January  or  February  1943. 

Q.  Whom  did  you  talk  to  with  respect  to  this  necessity 
of  selling  your  shares  to  someone  other  than  yourself,  or 
having  the  shares  in  the  hands  of  someone  other  than 
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yourself?  A.  I  think  with  Mr.  Cowen  I  talked,  and  I 
probably  talked  to  Mr.  Ward — principally  to  Mr.  Cowen. 
I  may  have  talked  to  Mr.  Klein. 

Q.  Can  you  give  us,  as  nearly  as  possible,  the  substance 
of  Mr.  Cowen  told  you?  A.  Well,  as  I  recall  it,  he  said 
that  the  Treasury  Department  felt  that  the  holdings  of 
the  stockholders  who  had  former  German  connections  should 
be  reduced  to  below  25  per  cent - ” 

and  then  there  was  an  interruption  and  the  witness  con¬ 
tinued  : 

“A.  (Continuing)  - and  if  that  was  done  the  com¬ 

pany  would  not  be  blocked,  but  if  it  was  not  done,  why 
there  was  a  likelihood  that  the  company  would  be 

2920  blocked.  I  said,  Well,  we  had  represented  Thorer 
&  Company  in  the  past  but  we  hadn’t  represented 

them  since  1935,  when  we  have  been  counsel  for  the  com¬ 
pany,  and  I  did  not  believe  that  I  fell  in  that  category, 
but  he  said,  well,  he  thought  maybe  it  would  be  better  if 
I  went  along  with  some  of  the  other  stockholders  to  make 
sure  that  the  reduction  was  accomplished  as  suggested, 
and  I  said  ‘Well,  all  right,  I  will  be  glad  to  sell  some  of 
my  shares,’  and  I  agreed  to  sell,  I  think  it  was,  10  shares 
of  Althor  at  that  time  at  whatever  figure  was  agreed  upon 
as  the  proper  figure;  and  then  the  question  came  up  about 
Mr.  Lancaster’s  shares,  and  I  got  in  touch  with  Mr.  Lan¬ 
caster  and  he  said  that  he  would  sell  his  shares,  which  I 
believe  were  17.” 

Then  this  question: 

“How  many  shares  did  you  have  at  this  time?  A.  I  had 
18;  Mr.  Lancaster  had  17.  I  sold  10  shares  at  $600,  and 
Mr.  Lancaster  sold  17  at  the  same  figure. 

Q.  Who  else  did  you  understand  was  going  to  sell  at 
the  same  time,  in  order  to  accomplish  this  reduction  of 
percentages?  A.  I  believe  that  Mr.  Koch,  Mr.  Ward, 

2921  I  think  Mr.  Klein  was  requested  to  sell  some  but  he 
declined  to  do  so. 

Q.  Did  Mr.  Cowen  indicate  to  you  who  the  purchasers 
were  to  be,  or  did  you  make  your  own  decision  on  that? 
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A.  Well,  it  was  thought  that  the  people  identified  with  the 
business  should  be  the  purchasers.  Mr.  Basch — no,  Mr. 
Basch  was  not  alive  then.  He  died,  let  me  see — I  believe 
he  had  died  just  shortly  before  that  Mr.  Vortrefflich,  Dr. 
Nauen,  Mr.  Mahler,  who  was  a  director  of  the  company 
and  was  employed  under  a  contract  as  a  consultant,  an 
expert,  and  it  was  suggested  by  Mr.  Cowen  that  the  shares 
be  sold  to  them.  The  price,  however,  was  uniform:  $600. 

Q.  How  was  the  price  arrived  at?  A.  Well,  the  price 
was  fixed  by  the  purchasers.  They  said  they  thought  the 
stock  was  worth  that  and  no  more.  I  remember  that  we 
tried  to  get  a  little  bit  more — at  least  Mr.  Lancaster  and 
I  did  but  they  would  not  pay  it.” 

Mr.  Berger:  I  just  want  to  clean  up  one  little  thing  on 
the  record: 

As  I  mentioned  before  the  luncheon  recess,  I  learned 
only  yesterday  morning  that  Mr.  Wieferich  had 
2922  made  a  demand  for  all  the  letters  that  Basch  & 
Company  or  Mr.  Vort  had  written  to  Thorer  & 
Company,  or  their  partners,  between  1933  and  1939,  and 
I  herewith  tender  to  Mr.  Wieferich  some  355  such  letters. 

I  regret  that  I  did  not  realize  earlier,  until  I  read  the 
transcript,  that  he  wanted  these;  and,  at  the  same  time, 
we  found  an  additional  five  or  six  letters  that  had  been 
written,  and  cables,  by  the  Germans  to  Mr.  Vort  and  to 
Basch  &  Company  during  the  same  period,  and  the  list 
is  attached  to  the  list  that  you  have,  and  I  am  tendering 
this  likewise,  and  simply  to  show  by  the  record  that  this 
mass  of  letters  was  turned  over,  I  desire  and  I  ask  to 
have  marked  as  “Plaintiffs’  Exhibit  No.  64”  a  list  of 
about  115  letters  addressed  by  Thorer  &  Company  to  Basch 
&  Company  or  Mr.  Vort,  of  which  I  believe  the  Govern¬ 
ment  introduced  six  or  seven. 

•  •*•*•#**• 

2926  Mr.  Wieferich:  At  Page  252,  your  Honor,  of  that 
deposition : 

With  respect  to  the  1943  sale  of  the  Althor  shares,  the 
following  discussion  took  place: 


“Q.  Was  any  effort  made  to  sell  the  shares  to  outside 
interests  other  than  those  connected  with  the  company? 
A.  Xo,  I  do  not  think  so. 

2927  Q.  Do  you  know  why?  A.  Well,  as  I  said,  there 
was  this  underlying  understanding  with  the  people 

in  the  concern,  in  cooperating  together  and  it  was  a  secret 
process,  and  that  they  did  not  want  to  have  any  outsiders 
in  it. 

Q.  And  was  that  understanding  general  throughout  the 
group?  A.  Throughout  the  group,  yes.  They  only  wanted 
people  who  were  identified  with  this  business. 

Q.  Were  there  any  outstanding  options  at  this  time? 
A.  Xo,  there  were  no  options. 

Q.  You  were  free  to  sell  your  stock  to  anyone  you  chose, 
is  that  right?  A.  That  is  true,  yes. 

Q.  But  it  was  on  the  basis  of  the  understanding  that  it 
be  kept  within  the  group?  A.  That  is  right.  That  was  not 
a  legal  understanding  that  we  would  do  that,  but  I  certainly 
would  not  have  wanted  to  sell  my  stock  to  some  outsider. 

To  start  with,  I  did  not  know  any  outsiders  who  would 
want  to  buy  it,  and  I  just  did  not  go  to  the  trouble  of  trying 
to  drum  up  a  purchaser.’ ’ 

2928  Xow,  Page  259: 

This,  your  Honor,  is  with  respect  to  the  1947  sale 
of  the  stock  between  the  stockholders  of  Althor: 

“Q.  Did  you  attempt  to  sell  them  to  any  outside  inde¬ 
pendent  interest?  A.  Xo. 

Q.  Why  was  that?  A.  Well,  for  the  reason  I  just  ex¬ 
pressed  before,  that  we  had  operated  here  as  a  group. 
They  did  not  want  to  have  outsiders  in  it. 

Q.  The  understanding  was  that  if  the  shares  were  sold 
it  would  be  sold  within  the  group?  A.  Well,  there  wasn’t 
any  legal  understanding  in  that  regard,  but  I  appreciated 
what  the  feeling  had  been  all  along,  that  we  would  sell 
within  the  group.  So  I  simply  sold.” 

Then  on  Page  277,  referring  to  the  statements  made  to 
the  Boycott  Committee,  written  statements  which  Mr. 
Stevenson  had  identified: 
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“Q.  Were  you  familiar  with  the  contents  of  these  state¬ 
ments?  A.  I  saw  them,  yes. 

Q.  Did  any  of  the  other  parties  who  were  stock¬ 
holders  or  employees  of  Herman  Basch  &  Company, 

2929  or  Althor,  examine  these  statements  before  they 
were  made?  A.  I  think  that  Mr.  Vortrefflich  did, 

and  Mr.  Basch,  and  probably  Dr.  Nauen.” 

Then  going  to  Page  SS  of  the  Stevenson  deposition,  on 
direct  examination: 

“Q.  When  you  got  to  Trenton  and  participated  in  this 
conference,  when  was  the  first  time  that  you  found  out  that 
you  were  going  to  be  a  stockholder?  A.  Well,  as  I  say, 
I  was  hopeful  of  becoming  a  stockholder,  but  I  didn’t  have 
any  invitation  to  become  such  until  I  got  down  there  and 
then — I  am  trying  to  think  whether  I  might  have  been  able 
to  have  bought  perhaps  a  few  shares,  but  the  first  time 
when  they  asked  me  if  I  would  buy  some  shares  was  the 
occasion  of  the  17th  when  Mr.  Ward  asked  me  if  I  wanted 
to  buy  some  shares,  and  I  hesitated  for  a  moment  and  he 
said  that  he  was  buying  some  shares,  that  Thorer  &  Com¬ 
pany  had  owed  him  some  money,  fees,  and  that  they  were 
going  to  pay  him  those  fees  and  he  was  going  to  use  the 
fees  to  buy  shares;  and  I  thought  a  moment  and  I  said, 
‘Well,  if  they  want  to  retain  us  for  1939  and  pay  us  a 
retainer,  why,  I  could  use  the  money,  we  would  use  the 
money  to  buy  the  shares.’ 

2930  Q.  By  ‘they’  you  mean  who — Thorer?  A.  Lan¬ 
caster  and  myself. 

0.  No;  who  was  going  to  retain  you?  A.  Herman  Basch 
&  Company.  As  to  Thorer  &  Company,  we  had  not  been 
receiving  any  fees  from  them  since  1933,  I  think  it  was — 
1934.  We  did  send  them  a  bill  for  services  early  in  1935, 
which  they  said  they  couldn’t  pay  and  they  thereafter  told 
us  that  any  bills  for  services  being  rendered  to  Herman 
Basch  &  Company  should  go  to  Herman  Basch  &  Company. 

Q.  Go  ahead;  continue.  A.  So  Mr.  Ward,  I  think, 
brought  over  Mr.  Vortrefflich  and  Mr.  Schoenburg  and  we 
agreed  on  a  figure  of  $7,000  for  a  retainer  for  1939,  and 
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that  was  satisfactory  to  them,  and  I  said  that  we  would 
use  that  money  for  payment  of  our  shares. 

Q.  And  is  that  in  fact  what  you  did?  A.  That  is  in  fact 
what  we  did.  The  shares  were  taken  in  my  name  as  partly 
for  myself  and  partly  for  Mr.  Lancaster. 

When  I  got  back  to  the  office  the  following  Tuesday,  I 
think  it  was,  Monday  or  Tuesday,  I  told  Mr.  Lancaster 
about  it  and  he  said  ‘All  right.’ 

Q.  And  is  that  the  first  Mr.  Lancaster  knew  about 

2931  this?  A.  Yes,  that  is  the  first  he  knew. 

Q.  About  his  participation?  A.  That  is  right,  that 
is  the  first  he  knew  about  that.” 

At  Page  92,  speaking  of  the  shares  sold  at  Trenton,  the 
following  took  place : 

“Q.  How  about  the  purchase  price  of  these  shares.  How 
was  that  fixed,  so  far  as  you  were  able  to  discern?  A.  Well, 
they  talked  it  over. 

Q.  Who  is  ‘they’?  A.  The  people  at  the  conference, 
and  they  arrived  at  a  figure  of  $200.  I  just  accepted  the 
figure  which  they  stated  to  be  what  they  considered  the 
shares  worth. 

Q.  Was  Mr.  Percus  at  this  conference?  A.  Percus — I 
don’t  know  whether  he  was.  I  cannot  remember  now. 

Q.  Well,  did  you  have  occasion  to  examine  the  books 
and  earnings  and  net  worth  of  the  company  to  establish 
the  book  value  for  these  shares?  A.  No,  I  did  not  look 
at  any  statements  down  there  or  previous  to  my  going 
down  there  with  the  idea  of  figuring  the  assets  and  lia¬ 
bilities. 

2932  Q.  Whose  estimates  did  you  rely  on  for  the  value 
of  $200  a  share  that  you  paid?  A.  Well,  I  should 

say  the  people  who  were  in  the  business,  the  management — 
those  knowing  the  business. 

Q.  Was  there  any  discussion  as  to  whether  or  not  the 
shares  which  were  subject  to  an  option  should  be  the  same 
price  as  the  shares  which  were  not  subject  to  the  option? 
A.  I  think  the  price  of  the  shares  which  were  sold  outright 
was  the  same  as  the  optioned  shares. 
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Q.  That  is  what  I  say;  was  there  any  discussion  of  the 
reason  why  the  price  was  the  same?  A.  I  don’t  know — 
not  that  I  can  recall  myself.  There  may  have  been.” 
Then,  on  Page  98,  with  reference  to  the  cross-options: 

“Q.  What  I  want  to  know  is,  who  designated  you  to  go 
into  the  majority  group  rather  than  the  minority  group? 
A.  Well,  I  would  say  that  that  was  pretty  well  understood 
before,  that  the  minority  group  would  be  the  management 
group.  I  don’t  know  as  anybody  designated  me,  because 
the  designation  would  have  to  be  at  that  Trenton  meeting. 

Q.  No.  What  I  meant  was,  when  you  got  to 

2933  drawing  up  the  cross-options,  you  split  up  into  two 
groups,  in  order  to  make  cross-options  within  each 

group.  A.  Yes. 

Q.  And  you  listed  yourself,  for  example,  in  with  the 
majority  group.  A.  Yes. 

Q.  Was  that  under  someone’s  direction  or  did  it  just 
happen  accidentally  that  you  got  in  there?  A.  It  did  not 
happen  accidentally.  It  happened  because  there  was  such 
a  plan  that  there  should  be  a  management  or  minority 
group  and  an  investment  or  a  majority  group. 

Q.  Well,  that  is  what  I  am  trying  to  ascertain.  Who 
made  the  decisions  that  there  should  be  two  such  groups 
and  the  members  of  those  groups?  A.  Well,  I  assume  that 
that  decision  was  made  by  Mr.  W^ard  after  conferring  with 
his  principals. 

Q.  Well,  didn’t  you  ever  talk  to  Mr.  Schoenburg  about 
this?  A.  No,  I  did  not. 

Q.  You  mentioned  yesterday,  I  think,  that  the  option 
agreement  was  not  to  be  disclosed;  that  was  signed  at  this 
conference - 

2934  Mr.  Berger:  You  mean  the  repurchase  option,  Mr. 
Wieferich? 

Mr.  Wieferich:  Yes. 

Mr.  Berger:  Which  Thorer  &  Company  people  held. 

A.  You  mean  the  option  which  had  been  given  by  the 
stockholders  to  Thorer  &  Company  covering  the  375  shares 
of  Althor?  That  was  to  be  kept  secret  and  not  disclosed 
to  any  boycott  committee,  yes. 
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Q.  How  about  the  cross-options?  A.  Yes,  they  were  to 
be  kept  secret.” 

And,  on  Page  100,  near  the  bottom  of  the  page: 

“Q.  Did  you  draw  up  the  escrow  prior  to  coming  to 
Trenton?  A.  I  believe  so,  yes. 

Q.  Did  you  draw  it  up  with  the  three  parties  to  whom 
it  eventually  ran:  yourself,  Mr.  Ward  and  Mr.  Koch? 
A.  Very  likely,  although  I  do  not  know  now.” 

Then,  on  Page  355,  the  last  question  on  the  page — this 
is  the  redirect  examination  of  Mr.  Stevenson: 

“Q.  You,  on  cross-examination,  referred  to  certain  au¬ 
thority  that  Mr.  Schoenburg  expressed  at  Trenton,  that  is, 
his  authority  only  extended  to  selling  25  per  cent  of 

2935  the  shares  free  and  clear;  do  you  recall  that?  A.  I 
had  been  informed  of  that,  I  believe,  by  Mr.  Ward 

at  the  time  that  he  was  authorized  to  sell  25  per  cent. 
I  do  not  think  Mr.  Schoenburg  told  me  that  himself. 

Q.  Do  you  know  whether  there  was  an  instrument  con¬ 
taining  that  authority?  A.  I  never  saw  any  such  instru¬ 
ment. 

Q.  Do  you  understand  from  whom  the  authority  ran? 
Was  it  from  Thorer  &  Company?  A.  No.  I  thought  that 
it  was  some  kind  of  a  Government  control  agency  that  was 
binding  upon  the  partners  of  Thorer  &  Company. 

Q.  I  think  you  testified  that  the  option  which  was  signed 
at  Trenton,  the  so-called  Thorer  option  on  75  per  cent  of 
the  shares,  began  in  1942;  is  that  correct?  A.  Well,  you 
have  to  look  at  the  option  itself.  I  think  that  the  option 
could  be  exercised  by  Thorer  &  Company  between  certain 
dates,  and  I  think  the  first  date  was  1942  and  ran  to  1952 
or  1954,  something  like  that. 

Q.  My  question  is,  what  protected  the  Germans  from  an 
allocation  of  the  stock  between  the  Trenton  confer- 

2936  ence  and  the  date  in  1942,  so  that  there  would  be 
something  to  exercise  their  option  on?  A.  What 

protected  them? 

Q.  Yes.  A.  Well,  the  shares  were  to  be  placed  in  escrow 
and  the  escrow  agreement  showed  that  the  escrow  was 


889 


subject  to  the  option  in  favor  of  Thorer  &  Company.  In 
other  words,  the  holders  of  the  shares  couldn’t  get  posses¬ 
sion  of  them,  until  the  option  was  out  of  the  way.” 

Then,  going  back  to  Page  11S: 

“Q.  Now,  at  the  Trenton  conference  was  there  any  dis¬ 
cussion  of  the  rate  of  dividends  that  would  be  paid  in  the 
following  years?  A.  Somebody  had  raised  the  point  that 
the  board  of  directors  might  declare  excessive  dividends. 

Q.  Do  you  recall  who  raised  that  point?  A.  I  don’t  re¬ 
member. 

Q.  Go  ahead.  A.  And  I  think  they  must  have  agreed 
later  on  in  the  conference,  after  the  documents  were 
drawn — just  what  stage  it  was  I  don’t  remember,  but  I 
think  it  came  up  almost  as  a  matter  brought  up  after  the 
deal  was  set  and  the  documents  were  prepared,  and 

2937  I  said,  ‘Well,  why  not  just  agree  that  we  would  not 
pay  dividends  in  excess  of  a  certain  amount,’  and 

I  think  that  Mr.  Ward  figured  15  per  cent  would  be  right, 
and  just  who  agreed  at  that  time  I  don’t  know,  other  than 
myself,  although  I  was  under  the  impression  that  it  was 
the  consensus  of  agreement  of  all  of  us,  but  I  cannot  say 
that  anyone  else  other  than  Mr.  Ward  actually  agreed 
to  it.”  * 

•  •*•#*#**# 

Mr.  Wieferich:  Continuing  now  on  Page  119: 

“Q.  Well,  do  you  know  if  in  fact  such  a  policy  was 
adopted?  A.  We  never  went  over  the  15  percent  until  the 
option  of  Thorer  &  Company  was  agreed  to  be  cancelled. 

Q.  You  mean  the  following  year?  A.  Yes,  in  1940.  You 
see,  the  purpose  of  having  an  agreement  of  directors  with 
respect  to  the  amount  of  dividends  which  would  be  declared 
would  be  to  enable  the  business  to  be  preserved, 

2938  otherwise  the  directors  might,  as  the  expression  is, 
simply  milk  the  company,  take  out  all  the  profits 

and  leave  nothing,  so  that  by  the  time  Thorer  &  Company 
wanted  to  exercise  their  option,  there  might  be  very  little 
value  left  for  them. 


S90 


Q.  Was  this  agreement  ever  reduced  to  writing,  this  15 
per  cent  agreement?  A.  I  do  not  think  so.” 

•  #*#***«•• 

“Q.  Correct  me  if  I  am  mistaken  in  my  recollection,  but 
I  believe  you  testified,  Mr.  Stevenson,  with  respect  to  the 
so-called  15  per  cent  limitation,  that  you  could  be  certain 
only  that  it  had  been  mentioned  to  you,  and  that  you  and 
Mr.  Ward  had  discussed  it  or  that  you  and  Mr.  Wrard  had 
agreed  to  it;  am  I  right?  A.  Yes.  Mr.  AYard  had  men¬ 
tioned  it  to  me,  about  the  matter  of  the  limitation  of  divi¬ 
dends  so  as  to  protect  the  company  from  having  all  its 
working  capital  declared  out  in  the  form  of  dividends. 

Q.  Am  I  right  also  in  recollecting  your  testimony  to  the 
effect  that  you  could  not  say  with  certainty  whether 

2939  others,  namely  Vort,  Fred  Basch,  Nauen  and  Klein, 
had  expressed  their  concurrence  to  such  an  agree¬ 
ment,  whether  it  had  been  discussed  in  the  conference  with 
them?  A.  I  cannot  recall  that  it  was  discussed  and  agreed 
to  by  them.  It  may  have  been  but  it  wasn’t  with  me.” 
*••••*#*•# 

“Q.  To  get  back  to  my  question — I  agree  with  you,  Mr. 
Stevenson, — the  $70,000  which  Herman  Basch  &  Company 
declared,  do  you  know  how  that  sum  was  fixed?  Was  it 
done  on  the  recommendation  of  the  company’s  officers  as 
to  what  its  earnings  had  been,  or  was  it  fixed  so  that  minus 
the  expenses  and  taxes  which  Althor  would  incur  in  get¬ 
ting  that  dividend,  it  would  leave  $64,000  to  pay  off  for  the 
option  and  its  necessary  expenses.  A.  I  cannot  say  now, 
Mr.  AYieferich,  how  that  was  developed.  This  was,  as  I 
pointed  out,  getting  toward  the  end  of  the  year,  and  I  had 
learned  from  my  experience  with  Herman  Basch  that  they 
wanted  to  declare  their  earnings  out  in  the  form  of 

2940  dividends — at  least  70  per  cent  of  them,  so  as  to  be 
sure  that  they  wouldn’t  be  subjected  to  tax  on  un¬ 
distributed  earnings. 

Q.  And  you  think  the  $70,000  was  arrived  at  on  that 
basis  rather  than  with  reference  to  the  option  price?  A. 
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No,  I  would  not  say  that.  I  should  say  that  they  would 
have  declared  a  dividend  on  Herman  Basch  &  Company 
anyhow,  but  there  is,  as  you  indicate,  some  connection 
between - 

Q.  Well,  just  what  is  the  nature  of  that  concession? 
That  is  all  I  am  trying  to  develop?  A.  Whatever  Herman 
Basch  declared  would  go  to  Althor,  and  Althor  would  have 
to  declare  it  out,  and  we  had  arranged  for  the  cancellation 
of  this  option  in  the  sum  of  $64,000  or  thereabouts  was 
necessary  in  connection  with  that  option,  so  the  board 
declared  a  dividend  of  Althor ’s,  which  was  $64,000. 

Now,  I  take  it  that  the  stockholders  here  may  have  been 
able  to — probably  most  of  them — would  have  been  able  to 
raise  that  money  themselves  if  they  wanted  to.” 

Then,  at  Page  180: 

“Q.  Well,  all  I  want  to  do  is  to  get  your  under- 
2941  standing  of  it.  You  were  a  director  and  you  par¬ 
ticipated  in  the  purchase  of  the  option.  A.  That  is 

right. 

Q.  And  I  take  it  that  your  testimony  is  that  it  was  just 
a  coincidence  that  they  occurred  together?  A.  Yes.  I  say 
that  there  may  have  been  some  connection  between  the 
two  but  who  set  this  idea  in  motion  I  do  not  know,  to  have 
a  dividend  declared  to  cover  this  amount.  I  know  I  did 
not.” 

Then  going  over  to  Page  365,  and  this  was  with  refer¬ 
ence  to  the  cross-options  there  is  the  following: 

“Q.  Let  me  ask  you  this  question:  What  protection  did 
you  have  under  the  original  cross-options,  if  all  of  the 
other  stockholders  decided  to  vote  against  you  as  a  director 
and  you  lost  your  position  as  director,  and  under  the  terms 
of  the  cross-options  you  would  then  have  to  offer  your 
stock  to  the  other  optionees — is  that  right?  A.  I  think  that 
is  a  fair  statement,  yes. 

Q.  I  say,  wThat  protection  would  you  have  in  that  case — 
any?  A.  Only  to  have  them  purchase  the  shares,  that  is 
all. 
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2942  Q.  At  the  price  named  in  the  option?  A.  That  is 
right. 

Q.  And  was  that  true  of  each  option  or  under  the  first 
set  of  options?  A.  Yes,  that  is  true. 

Q.  Was  it  also  true  of  each  set  of  optionors  under  the 
second  set  of  options?  A.  That  is  right. 

Q.  But  I  take  it  there  the  price  was  different.  A.  That 
is  right.” 

Mr.  Berger:  One  moment. 

Now,  bearing  on  that,  your  Honor,  there  is  a  passage  in 
the  re-cross-examination,  at  Page  373: 

“*  #  *  y011  regard  the  possibility  that  your  asso¬ 

ciates  in  the  51  per  cent  would  seek  to  oust  you,  as  a  very 
real  one  or  were  your  relations  such  that  you  could  remain 
as  long  as  you  were  a  member  of  the  51  per  cent  group? 
A.  Well,  I  thought  I  would  remain  as  long  as  the  51  per 
cent  group  was  in  control.  I  just  did  not  contemplate  that 
they  would  let  me  go  as  an  attorney  or  as  a  director  as 
long  as  they  were  there.” 

Mr.  Berger:  All  right. 

Mr.  Wieferich:  Now,  going  back  to  Page  54:  We  have 
this  question: 

2943  “Q.  Now.  Mr.  Stevenson,  at  this  time,  that  is, 
January  19,  1939,  were  you  aware  that  the  shares 

of  Althor  were  going  to  be  sold  by  the  German  owners? 
A.  We  were  discussing  it,  I  think,  in  January,  yes,  the 
latter  part  of  January,  1939. 

Q.  Whom  had  you  talked  to  about  this  specifically? 
A.  I  think  I  talked  to  Mr.  Ward,  Mr.  Klein — I  am  not 
sure  whether  I  talked  to  Mr.  Koch  or  not,  or  Mr.  Mahler. 
I  may  have. 

Q.  How  about  Mr.  Vort  and  Mr.  Fred  Basch?  A.  I  may 
have  talked  with  them,  but  I  haven’t  got  an  independent 
knowledge  of  it. 

O.  Bid  you  know  at  this  time  or  did  you  intend  at  this 
time  to  buy  shares  of  Althor?  A.  No,  I  do  not  think  I  did. 

Mr.  Berger:  Which  time  is  this,  Mr.  Wieferich,  when 
you  say  ‘this  time’? 
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Mr.  Wieferich:  Specifically  January  19,  1939 — on  or 
about  that  date. 

A.  No,  I  do  not  think  so.  No,  I  do  not  think  so.  I  do 
not  think  it  was  until  at  the  time  of  the  Trenton  meeting 
when  I  thought  that  I  might  get  some.” 

Then,  on  Page  56: 

2944  “Q.  What  was  your  role  in  the  sale  to  be — the 
drawing  up  of  the  papers?  A.  Yes. 

Q.  At  this  time,  I  mean.  A.  Yes.  I  was  really  a  tech¬ 
nician  engaged  to  prepare  whatever  had  been  decided  upon. 

Q.  Did  you  know  any  of  the  terms  of  the  proposed  sale 
at  this  time?  A.  Nothing  except  what  I  had  gained  from 
Mr.  Ward,  that  they  were  selling  some  shares,  that  is,  part 
of  the  shares  outright  and  part  under  an  option.” 

Mr.  Berger:  May  the  record  show  that  you  were  then 
addressing  yourself  to  “DJW-181”,  a  letter  dated  Jan¬ 
uary  26,  1939,  which  fixes  the  time? 

The  Court:  Will  you  read  that? 

The  Reporter  (reading) : 

“May  the  record  show  that  you  were  then  addressing 
yourself  to  ‘DJW-181’,  a  letter  dated  January  26,  1939, 
which  fixes  the  time?” 

Mr.  Wieferich:  I  will  repeat  that  last  question: 

“Q.  Did  you  know  any  of  the  terms  of  the  proposed 
sale  at  this  time?  A.  Nothing  except  what  I  had  gained 
from  Mr.  Ward,  that  they  were  selling  some  shares, 

2945  that  is,  part  of  the  shares  outright  and  part  under 
an  option.” 

And  then  the  examination  went  on: 

“Q.  And  did  you  know  what  the  price  would  be?  A.  No, 
I  do  not  think  so. 

Q.  Did  you  know  who  the  prospective  purchasers  were 
going  to  be?  A.  Well,  I  knew  that  Fred  Basch  and  Paul 
Vortrefflich  and  Dr.  Nauen  were  going  to  buy  some  shares 
outright,  yes. 

Q.  And  did  you  know  whether  Mr.  Ward  was  going  to 
be  a  purchaser?  A.  No,  I  don’t  think  I  did. 
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Q.  Mr.  Koch?  A.  No,  I  do  not  think  so.  I  do  not  think 
I  got  those  details  until  we  were  down  there  in  Trenton. 
I  am  not  sure  on  that  as  to  whether  they  represented  that 
they  were  going  to  buy  shares  previously  to  that,  but  I 
know  at  the  time  of  the  Trenton  meeting  it  was  definitely 
arranged  for  them  to  buy. 

Q.  Did  you  know  the  proportion  which  would  be  sold 
under  option  and  which  would  be  sold  outright,  that  you 
just  referred  to?  A.  Xo,  I  do  not  think  I  did.  No,  I  am 
pretty  certain  I  did  not. 

2946  Q.  Where  did  you  get  all  this  information  from — 
Mr.  Ward?  A.  Yes.  I  had  no  direct  communica¬ 
tion  with  anyone  representing  Thorer  &  Company  or  any¬ 
one  over  on  the  other  side. 

Q.  Did  you  confer  with  Mr.  Vort,  Mr.  Xauen  and  Mr. 
Fred  Basch  about  their  prospective  purchases?  A.  I  am 
not  sure  whether  I  did  or  not  because  I  felt  that  Mr.  Klein 
was  in  a  way  representing  the  Basch  interests.  Now  he 
may  not  have  been  representing  Mr.  Vortrefflich  and  Mr. 
Fred  Basch  at  the  time,  but  he  was  representing  the  estate 
of  Herman  Basch.  It  may  have  been  that  I  had  some 
conferences  with  Fred  Basch  and  Paul  Vort  and  with  Mr. 
Xauen,  but  I  cannot  recall  now  that  I  did. 

Q.  How  about  Mr.  Klein?  Did  you  have  conferences 
with  him  about  the  sale?  A.  Yes,  I  think  I  had  conferences 
with  Mr.  Klein,  that  is  right. 

Q.  Was  there  any  discussion  at  all  about  selling  the 
company  to  outside  interests,  that  is,  interests  not  pre¬ 
viously  connected  with  the  company?  A.  Not  to  me  there 
wasn’t,  no.” 

•  «•#••••#• 

2947  Randolph  Bliss  was  called  as  a  witness  for  and  on 
behalf  of  the  defendant  herein, 

*##*••***• 
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2969  Cross-examination  by  counsel  for  the  plaintiffs 

By  Mr.  Berger: 

Q.  Did  you  find  in  those  Koch  files  in  St.  Paul  any  com¬ 
munications  to  or  from  Paul  Vort?  A.  No,  sir. 

Q.  Did  you  find  in  those  Koch  files  in  St.  Paul  any  com¬ 
munications  to  or  from  Fred  Basch?  A.  I  do  not  think,  sir. 

I  do  not  think  we  found  anything  concerning  either  of 
those  two  gentlemen. 

2970  Q.  How  about  Ernest  Nauen?  A.  I  really  do  not 
recall. 

May  I  answer  that  question  by  saying  that  the  majority 
of  correspondence  in  those  files  were  George  Ward,  Paul 
Hollender  and  the  Nauen  that  was  abroad. 

Q.  Otto  Nauen?  A.  That  is  correct — of  that  group. 

Q.  Now,  you  testified  that  you  had  gone  through  various 
other  files  in  the  East  concerning  Thorer  &  Hollender. 

Did  you  find  in  those  files — whether  they  be  files  of  Mr. 
Mahler,  Mr.  Stevenson,  Thorer  &  Hollender,  Mr.  Ward, 
Mr.  Percus — did  you  find  any  communication  respecting 
Thorer  &  Hollender  from  Paul  Vort,  Ernest  Nauen,  and 
Fred  Basch?  A.  You  mean  in  regard  to  the  Thorer  &  Hol¬ 
lender  case? 

Q.  That  is  right.  A.  No,  sir,  I  did  not. 

Q.  Did  you  find  any  indication  in  all  the  correspondence 
that  we  have  talked  about,  both  the  general  files  that  I 
have  mentioned  and  the  Koch  files,  any  communication 
indicating  that  copies  of  the  files  or  comunications  in  the 
files  had  gone  to  Paul  Vort,  Ernest  Nauen  and  Herman 
Basch?  A.  No,  sir,  I  did  not — with  very  few  exceptions. 
**##**##*# 

2973  Mr.  Wieferich:  I  now  come  to  the  deposition  of 
Philip  M.  Percus. 
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(Thereupon  there  were  read  from  the 

Deposition  of  Philip  M.  Percns 

by  counsel,  the  following  recorded  questions,  the 

2974  answers  thereto, 

********** 

Mr.  Wieferich:  At  Page  130  of  the  Percus  deposition, 
he  was  asked  as  follows: 

“Q.  I  show  you  Exhibit  DJ-W108,  a  letter  to  yourself 
from  Mr.  "Ward  of  November  28,  1938,  and  I  ask  you  if 
you  received  that  letter  (handing  to  witness)  ?  A.  Yes, 
I  did  receive  it. 

Q.  Now  I  call  your  attention  to  the  fact  that  it  says 
there : 

‘In  order  to  close  our  books  in  December  it  will  be 
necessary  to  communicate  abroad.  We  want  to  save  as 
much  time  as  we  can.  Please  make  a  special  effort  in  this 
connection.’  A.  Yes. 

Q.  Do  you  know’  w’hy  you  w’ere  to  make  a  special  effort 
at  this  time  to  make  the  reports  available  in  January? 
A.  No,  sir,  I  don’t. 

Q.  Did  you  ever  ask  Mr.  Ward?  A.  No,  I  did  not. 

2975  Q.  Did  you  ask  Mr.  Vort?  A.  No. 

Q.  Did  you  talk  to  Mr.  Klein  about  it?  A.  No,  sir. 
Q.  Did  you  understand  w’hy  you  needed  the  information 
from  abroad  or  communication  from  abroad  in  order  to 
close  your  books?  A.  I  could  only  assume  that  people 
abroad  had  to  make  arrangements  w’ith  their  authorities 
for  the  declaration  of  dividends. 

Mr.  Berger:  I  object.” 

Do  you  assert  your  objection  now? 

Mr.  Berger:  No;  go  right  ahead. 

Mr.  Wieferich:  Continuing  on  Page  131  of  the  Percus 
deposition : 

“Q.  Was  it  ever  explained  to  you  w’hy  you  needed  com¬ 
munication  from  abroad  to  close  your  books?  Did  you 
discuss  it  with  anyone?  A.  No,  I  did  not. 
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Q.  Did  you  correspond  with  anyone?  A.  Not  to  my 
recollection. 

Q.  Did  you  normally  require  communications  from 
abroad  in  order  to  close  your  books?  A.  I  think  that  had 
happened  on  one  or  more  occasions  previously. 

2976  Q.  And  did  you  understand  the  basis  for  such  re¬ 
quirements?  Why  did  you  not  go  ahead  and  close 

your  books  like  normal  accounting  procedure  would  be,  I 
assume?  A.  Well,  I  really  don’t  understand  that. 

Q.  Couldn’t  an  accountant  just  close  his  books  on  the 
basis  of  the  figures  available  in  the  company’s  records? 
A.  No,  but  all  figures  were  not  available  here. 

Q.  What  figures  were  you  lacking?  A.  For  instance,  as 
to  legal  fees  and  cash  bonuses,  I  believe  I  noticed  in  an¬ 
other  communication  that  Ward  wired  to  the  people  abroad 
and  suggested  certain  amounts  to  be  paid,  referring  to 
the  payments  made  in  the  previous  year,  so  that  he  wanted 
an  approval  from  them. 

Q.  And  am  I  correct  in  saying  that  it  was  those  figures 
you  would  need  in  order  to  close  your  books,  which  you 
just  mentioned?  A.  Yes,  I  would  think  so.” 

Then,  at  Page  117,  referring  to  “Plaintiffs’  Exhibit  No. 
DJP-17”,  Mr.  Percus  was  asked  to  compare  it  with  the 
financial  report  for  the  year  ending  1938,  transmitted  to 
the  Board  of  Directors  dated  March  24,  1939. 
*****••••• 

2977  Mr.  Wieferich:  All  right,  Page  116: 

“Q.  Can  you  tell  me  this:  Was  there  any  connec¬ 
tion  between  ‘ 2 ’  and  '3’ — that  is,  was  the  transfer  of  the 
reserves  to  surplus  of  $100,000  connected  in  any  way  with 
the  contemporaneous  declaration  of  a  stock  dividend  of 
$100,000,  referring  of  course  to  Exhibit  DJ-P24 — do  you 
see  that  I  mean?  A.  Yes. 

Q.  This  (indicating)  and  this  (indicating).  A.  (after 
examining)  In  order  to  answer  your  question  intelligently 
I  would  like  to  look  at  the  December  31,  1938  report.  We 
had  that  here  yesterday. 

(Mr.  Wieferich  hands  to  witness.) 
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A.  (after  examining)  It  is  my  assumption  at  this 
297S  point  that  in  order  to  declare  a  stock  dividend  of 
$100,000,  the  corporation  had  to  have  a  surplus  of 
at  least  that  amount. 

By  reference  to  Exhibit  DJ-P17,  which  shows  the  surplus 
as  of  December  31,  1938,  which  is  the  year  end  immedi¬ 
ately  prior  to  the  date  of  this  meeting  on  December  20, 
1939,  I  find  that  the  surplus  amounted  to  $40,141.99. 

Consequently  it  seems  to  me  that  it  was  necessary  to 
transfer  some  items  from  the  reserve  accounts  to  surplus 
in  order  to  bring  the  surplus  figure  above  $100,000  so  that 
that  amount  might  be  declared  as  a  stock  dividend. 

Q.  By  examining  the  earlier  report  which  you  have 
before  you,  that  is,  the  December  31,  193S  report,  can  you 
tell  me  were  those  reserves  existing  then,  in  approximately 
the  same  amounts?  A.  The  boiler  house  reserve  of  $40,000 
existed  in  both  instances ;  the  advertising  reserve  of  $28,000 
likewise  existed  in  both  cases,  with  the  reserve  for  dam¬ 
ages  shown  on  the  latter  date  as  $12,000,  and  appeared  as 
$25,000  on  December  31,  1938,  and  the  allowances  for  bad 
debts,  etc.,  shown  on  the  later  date  as  $20,000,  ap- 
2979  peared  as  $26,965.16  on  the  earlier  date. 

Q.  In  the  earlier  financial  picture — the  one  you 
are  now  examining,  December  31,  1938 — was  there  any 
impediment  from  a  financial  standpoint  that  you  can  see 
there  in  examining  the  balance  sheet  to  a  transfer  of  those 
reserves  to  surplus  at  that  time. 

In  other  words,  could  the  same  transfer  that  was  done 
on  December  20,  1939,  have  been  done  in  December  of 
1938?  A.  Yes,  it  seems  to  me  it  could  have  been  done  at 
that  date.” 

That  is  all  of  that. 

Mr.  Berger:  Will  you  read  on,  Mr.  Wieferich? 

Mr.  Wieferich:  Yes: 

“Q.  In  connection  with  Exhibit  D.T-P24,  can  you  tell 
me,  was  there  any  discussion  at  the  meeting  of  which  this 
records,  why  a  stock  dividend  of  $100,000  was  being  de¬ 
clared  and  a  cash  dividend  of  $16,500?  A.  I  do  not  recall 
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any  discussion  at  the  meeting  with  reference  to  those  two 
items,  but  I  might  say  that  the  cash  dividend  was  predi¬ 
cated  on  the  amount  of  earnings  of  the  corporation  for  the 
current  year,  while  the  stock  dividend  did  not  necessarily 
have  to  have  any  relationship  to  the  current  year’s  earn¬ 
ings.” 

*#•*#•##*# 

2980  Going  to  Page  125  of  the  Percus  deposition,  again 
with  reference  to  “Plaintiffs’  Exhibit  No.  DJP-17”, 

the  financial  report  for  the  year  1938,  the  witness  said : 

“A.  By  reference  to  DJ-P17  I  find  that  the  reports  for 
the  year  193S  were  submitted  under  date  of  March  29, 
1939.” 

Mr.  Berger:  What  is  this  in  respect  to? 

Mr.  Wieferich:  Exhibit  “DJP-17”. 

Mr.  Falloon:  That  is  “Plaintiffs’  Exhibit  No.  DJP- 
17”. 

2981  Mr.  Wieferich:  Now,  on  Page  125  of  Mr.  Percus’ 
deposition,  this  appears  as  part  of  the  second  ques¬ 
tion  on  the  page: 

“.  .  .  Were  the  books  closed  in  January  sometime  and 
then  your  final  figures  made  available  to  the  stockholders?” 
And  he  answered: 

“A.  I  do  not  think  so.  I  think  January  is  rather  early. 
It  must  have  been  closed  after  January — and  there  again 
we  can  determine  definitely  the  approximate  date  when 
the  books  were  closed  by  the  date  of  the  report. 

Q.  Couldn’t  we  determine  it  pretty  well  from  Exhibit 
D.J-P17  (handing  to  witness)  ?  A.  By  reference  to  DJ- 
P17  I  find  that  the  reports  for  the  year  193S  were  submitted 
under  date  of  March  29,  1939.  Consequently  I  would  say 
that  it  is  hardly  likely  that  the  books  were  closed  in  Janu¬ 
ary  and  the  report  held  up  for  two  months  after  that.” 
*#•#*•##** 

“Q.  Do  you  know  if  the  sale  at  the  Trenton  con- 

2982  ference,  which  was  in  February  of  1939,  occurred 
prior  to  the  financial  information  for  the  year  1938 
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being  available  to  the  owners?  A.  All  the  financial  inf  or- 
mation  for  the  year  1938  was  not  available  to  the  owners 
at  that  time. 

Q.  What  was  missing  at  that  time,  do  you  know,  from 
your  usual  practice?  A.  What  I  mean  is  this,  that  I  don’t 
believe  we  had  closed  the  books  by  that  time  and  drawn 
up  the  necessary  annual  figures  which  could  be  submitted 
to  them  at  the  date  of  the  Trenton  meeting.  I  don’t  be¬ 
lieve  we  were  ready  at  that  time. 

Q.  Well,  what  about  the  monthly  statements?  Did  you 
make  out  a  monthly  statement  month  by  month  during  the 
year?  A.  Yes,  we  did. 

Q.  And  wouldn’t  that  be  a  rough  financial  report  at 
the  time  of  the  Trenton  conference,  say,  in  the  month  of 
February  1939?  What  did  they  use  as  the  basis  for  their 
negotiations?  A.  I  wasn’t  present  at  that  conference. 

Q.  What  was  available  in  the  company’s  offices?  What 
were  the  reports  that  you  would  say  they  had?  A.  Well,  I 
would  say  they  had  the  November  30,  1938  re- 
2983  ports. 

Q.  They  would  not  know,  for  example,  then,  about 
a  dividend  in  1938?  A.  Oh  ves,  thev  would  know  that.  That 
was  a  matter  of  record  in  the  minutes  of  the  directors’ 
meetings. 

Q.  What  about  the  bonuses  and  the  loans  which  had 
been  made  in  December  of  193S?  A.  In  November — well, 
I  don’t  know  whether  those  loans  were  made  in  Decem¬ 
ber. 

Q.  I  think  your  previous  testimony  was  that  on  Decem¬ 
ber  31,  1938,  they  paid  in  surplus  of  seventeen  thousand- 
and-some-odd  dollars.  A.  Yes. 

Q.  Of  Herman  Basch  &  Company?  A.  Yes. 

Q.  And  $54,500  was  paid  in  as  a  loan  from  Thorer  & 
Company?  A.  On  the  same  date. 

Q.  On  the  same  date.  A.  Yes.  I  see  this  is  the  loan  you 
are  referring  to.  I  thought  you  were  referring  to  loans 
from  officers  which  we  just  talked  about. 
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Q.  First  let  us  talk  about  the  loans  that  we  men- 

2984  tioned.  Wouldn’t  they  be  available  in  the  same 
financial  report  to  the  negotiators  at  Trenton?  A. 

Having  been  made  on  the  books  of  account  as  of  December 
31,  1938,  they  would  not  have  been  available  in  the  Novem¬ 
ber  30th  report. 

Q.  Well,  that  does  not  answer  my  question.  My  ques¬ 
tion  is:  Would  they  be  available  on  any  report  that  would 
have  been  made  up  at  the  time  of  the  Trenton  conference? 
A.  No. 

Q.  In  your  January  trial  balance,  for  example.  A. 
They  did  not  have  that  trial  balance  at  the  Trenton  meet¬ 
ing.  They  couldn’t  have  had  any  figures  subsequent  to 
those  appearing  in  the  November  30,  1938  report. 

Q.  Well,  let  us  get  down  to  the  bonuses  to  the  employees 
in  December  of  1938.  How  did  you  figure  those  out?  Did 
you  figure  those  out?  A.  Are  you  referring  to  the  per¬ 
centage  remuneration? 

Q.  Yes.  A.  Yes,  they  were  figures  by  our  office. 

Q.  And  what  about  special  bonuses?  A.  Those  were 
determined  by  the  board  of  directors. 

2985  Q.  And  what  were  they  based  on?  A.  I  don’t 
know. 

Q.  The  percentage  bonuses  were  based  on  what?  A. 
They  were  based  on  the  profits  of  the  company  for  the  cur¬ 
rent  year. 

Q.  And  when  did  you  actually  figure  out  the  percentage 
bonuses — what  month?  A.  Well,  it  is  hard  for  me  to  say 
in  what  month  that  was  done. 

Q.  Did  you  figure  it  out  after  the  books  were  closed  for 
the  year?  A.  No,  sir.  They  had  to  be  figures  before  the 
books  were  closed. 

Q.  Well,  how  could  you  figure  them  before  the  books 
were  closed?  I  don’t  understand  it.  I  thought  it  was 
based  on  final  fiscal  year  figures, — that  is  my  impression. 
A.  Yes,  they  were,  but  the  bonuses — the  percentage  re¬ 
muneration,  rather,  was  not  a  deduction  in  arriving  at 
the  percentage  remuneration.  All  we  had  to  determine 
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was  the  amount  of  net  profit  before  deducting  percentage 
remuneration,  and  then  we  applied  the  necessary  percent¬ 
ages  to  that  figure. 

Q.  Were  you  able  to  do  that  in  December  of  193S, 

2986  for  the  year  1938?  A.  No,  not  exactly. 

Q.  Were  you  able  to  do  it  in  January  1939?  A. 
Also  not  exactly.  They  could  have  been  done  at  that  time 
roughly. 

Q.  Well,  do  you  recall  when  they  were  done?  A.  No, 
sir,  I  don’t. 

Q.  Can  you  tell  me  this:  When  these  gentlemen  went 
down  to  Trenton,  did  they  have  the  figures  on  their  per¬ 
centage  bonuses  available  to  them?  Did  they  know  what 
their  bonuses  for  193S  had  been?  A.  I  cannot  say.” 

Mr.  Berger:  Will  you  read  on? 

Mr.  Wieferich:  Yes: 

“Mr.  Berger:  Could  thev  have  a  fairlv  rough  idea  after 
11  months’  statements,  including  November,  what  their 
earnings  would  be  for  the  12  months? 

The  Witness:  Yes,  sir,  they  could  have  a  rough  idea.” 
Mr.  Berger:  Will  you  read  on? 

Mr.  Wieferich:  Continuing: 

“Mr.  Berger:  You  are  not  questioning,  Mr.  Wieferich, 
that  the  percentage  bonuses  under  the  contract  were  due 
and  owing,  and  all  that  remained  was  just  to  sit 

2987  down  with  pencil  and  paper  and  figure  out  what  they 
amounted  to,  whether  18  or  20  or  16? 

Mr.  Wieferich:  My  only  question  is  when  the  bonuses 
were  actually  figured  out  and  put  down  in  the  books.  I 
still  don’t  know. 

Q.  I  gather  you  don’t  know’?  A.  No,  I  can’t  say.” 

#**#••#### 

Mr.  Berger  (interposing) :  I  want  to  make  an  objection 
for  the  record  on  the  ground  that  all  such  testimony  is 
immaterial  and  incompetent  because  the  question  of 
whether  a  percentage  bonus  is  due  a  given  year  is  de 
termined  by  the  contract. 
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The  Court:  I  think  all  of  this  question  of  bookkeeping 
may  be  very  material. 

*#*#•***■** 

Mr.  Wieferich:  Now,  in  the  Percus  deposition,  at  Page 
106,  this  question  was  asked: 

“Q.  Let  me  ask  you  this:  do 'you  know  who  made  the 
remittances  on  the  $100,000  payment  for  the  transaction  at 
Trenton?  A.  No,  sir;  offhand,  I  don’t.” 

29S8  Then  at  Page  107  of  the  same  deposition,  down 
near  the  bottom  of  the  page: 

“Q.  Do  you  recall  that  Mr.  Schoenburg  deposited  a 
check  for  $100,000  with  Thorer  &  Hollender,  Inc.?  A.  No, 
I  don’t  recall.” 

###**•**** 

Now,  I  come  to  the  deposition  of  Curt  Mahler. 

(Thereupon  there  were  read  from  the 

Deposition  of  Curt  Mahler 

by  counsel,  the  following  recorded  questions,  the  answers 
thereto, 

##♦**•**** 

2993  Q.  In  connection  with  your  duties  for  Herman 
Basch  and  Company,  did  you  sit  in  on  the  meetings 
of  the  board  of  directors?  A.  I  was  elected  to  the  board 
of  directors,  but  I  can’t  recollect  the  years  when  I  was 
regularly  attending  these  meetings,  which  was  after  Thorer 
and  Company  owned  the  business. 

Q.  After  you  signed  the  contract  with  Herman  Basch 
and  Company  and  became  directly  associated  with  them, 
did  you  have  any  connection  with  obtaining  lines  of  credit 
from  the  banks  for  Herman  Basch  and  Company?  Was 
that  one  of  your  duties?  A.  I  have  been  helping  out  some¬ 
times  with  the  National  City  Bank,  who  knew  me  quite  well 
from  the  experience  with  the  credit  line  Thorer  and  Hol¬ 
lender  had.  As  you  will  know,  Basch  and  Company  was 
more  or  less  under-financed  at  the  beginning,  and  I  re- 
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member  that  I  have  been  talking  to  the  National  City  Bank 
trying  to  convince  them  that  this  was  a  very  good  thing. 
I  also  remember  that  at  some  time,  in  order  to  keep  the 
doors  open  in  Basch,  I  guaranteed  a  certain  amount  of 
credit  above  a  certain  line.  The  trouble  in  Basch 

2994  was  that  the  business  increased  heavily,  and  the 
necessary  capital  wasn’t  there. 

Q.  To  clarify  this  guarantee  you  have  mentioned,  was 
this  a  personal  guarantee  or  a  guarantee  of  Thorer  and 
Company?  A.  It  was  purely  personal. 

Q.  Thorer  and  Hollender  I  mean.  A.  Curt  Mahler  was 
the  guarantee,  as  far  as  I  remember. 

•  #•*••***# 

Then,  at  the  bottom  of  Page  28: 

“Q.  Well,  will  you  carry  on  from  1935  your  association 
with  Herman  Basch  and  Company,  and  when  to  the  best 
of  your  recollection  you  became  a  director,  and  the  cir¬ 
cumstances  surrounding  it,  the  various  changes  in  your 
contracts.  Just  briefly  sketch  your  career,  and  so  forth, 
association  with  Herman  Basch  and  Company,  Inc.  A. 
The  contract,  dated  December  1,  1937,  was  supposed  to  run 
until  December  31,  1941. 

Q.  Are  you  speaking  now  of  an  employment  con- 

2995  tract?  A.  Yes,  my  employment  contract,  which 
shows  my  association  with  Herman  Basch  and  Com¬ 
pany. 

Q.  Is  that  the  document  we  identified  as  DJ-W  43?  A. 
Yes,  sir. 

Q.  All  right,  go  ahead. 

Mr.  Berger:  That  is  merely  the  letter. 

The  Witness:  It  is  a  letter,  yes. 

Mr.  Berger:  The  letter  is  the  contract. 

The  Witness:  Letter-contract,  letter-agreement.  Dur¬ 
ing  all  these  years  the  factory  was  very  successful  except 
that  a  certain  resentment  grew  in  the  trade,  which  was  ex¬ 
pressed  in  a  boycott  of  German  goods.  Thorer  and  Hol¬ 
lender,  for  instance,  had  negotiations  with  the  boycott 
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committee,  and  I  agreed  in  a  gentlemen’s  agreement  that 
I  would  not  buy  any  merchandise  from  Germany.  Very 
early  after  the  Hitler  regime  began  we  completely  stopped 
importing  merchandise  from  Leipzig.  In  Basch  and  Com¬ 
pany  things  were  more  critical  still,  because  everybody 
knows  in  the  trade  that  a  dyer  makes  larger  profits  than 
the  dealer.  In  fact,  "when  we  had  bad  years  sometimes 
Basch  had  good  years. 

By  Mr.  Wieferich: 

Q.  By  ‘  we,’  I  take  it  you  mean  Thorer  and  Hollender, 
Inc.  A.  When  Thorer  and  Hollender  had  bad  years, 

2996  Basch  could  have  a  good  year.  In  addition  to  this, 
there  always  were  groups  amongst  the  fur  dealers 

favoring  one  of  the  dyers,  Persian  lamb  dyers.  Thorer  and 
Hollender  was  known  as  the  outstanding  promoter  of 
Basch,  while  other  firms  were  known  as  promoting  Hollen¬ 
der  dye  or  Alaska  Chemical  dye.  It  is  quite  human — hu¬ 
manly  impossible,  or  evident  that  the  competitors  tried  to 
knock  Basch  products  on  account  of  being  German  owned  or 
believing  it  was  German  owned,  knowing  there  was  a  large 
German  interest  in  this  company.  The  entire  existence  of 
Herman  Basch  seemed  to  be  in  danger  all  the  time,  and  we 
have  been  worrying  not  only  about  Thorer  and  Hollender 
but  also  about  Basch.  I  have  had  never  anything  to  do 
with  the  so-called  boycott  committee  except  in  Thorer  and 
Hollender,  but  the  executives  of  Basch,  I  remember,  have 
been  interviewed  many  times  in  regard  to  the  ownership 
of  the  stock. 

Q.  When  you  say  except  with  respect  to  Thorer  and  Hol¬ 
lender,  Inc.,  did  you  have  any  relations  with  the  boycott 
committee  or  occasions  to  present  information  to  them 
wfith  respect  to  that  company,  and,  if  so,  will  you  describe 
it  in  some  detail?  A.  The  boycott  committee  knew 

2997  well  that  Thorer  Hollender,  Inc.  was  German  owned. 

Q.  Can  you  tell  me  approximately  the  years  you 
are  talking  about  now?  A.  It  was  from  1935  to  1939. 

Q.  Go  ahead.  A.  Do  you  want  me  to  continue? 
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Q.  I  interrupted  you.  You  were  going  to  describe  what 
you  had  to  do  with  the  boycott  committee  in  reference  to 
Thorer  and  Hollender ’s  affairs.  A.  I  had  very  little  trouble 
with  the  boycott  committee  after  assuring  them  that  I 
would  not  do  business  with  Leipzig,  which  was  not  any 
too  difficult  for  me,  because  the  Basch  dye  had  improved 
and  we  could  do  without  importation  of  dyed  Persians 
from  Leipzig.  I  knew  some  of  the  people  of  the  boycott 
committee  very  well,  and  everybody  respected  my  word. 
If  I  would  say,  I  wouldn’t  do  business  with  Leipzig  they 
would  believe  me. 

Q.  Did  you  make  any  representations  or  did  they  make 
any  inquiries  as  to  the  ownership  of  Thorer  and  Hollender 
to  the  committee?  A.  As  far  as  I  remember,  I  never  had 
any  serious  talks  with  them  about  the  ownership,  because 
it  was  generally  known  that  Paul  Hollender  was 
2998  the  main  shareholder  or  the  main  partner  in  Theo¬ 
dor  Thorer,  Leipzig,  and  that  we  were  a  sister 
branch.” 

Then,  Page  40,  and  this  is  with  reference  to  a  trip  of 
Mr.  Mahler  to  Leipzig,  Germany,  in  1939: 

“Q.  Now,  was  there  any  dicussion  of  the  prospective 
sale  of  Herman  Basch  and  Company  shares  while  you 
were  in  Leipzig?  A.  There  has  been  discussion  about  this, 
but  I  cannot  recollect  how  far  we  went  in  this  matter.  We 
onlv  agreed  that  something  has  to  be  done  immediatelv 
in  order  to  stay  in  business  in  New  York. 

Q.  When  did  you  first  learn  that  you  were  to  be  a 
purchaser?  That  is,  when  did  you  first  learn  you  were 
going  to  purchase  stock  or  have  the  opportunity  to  pur¬ 
chase  stock  in  Herman  Basch  and  Company?  A.  At  Tren¬ 
ton. 

Q.  This  is  after  you  came  back?  A.  As  far  as  I  remem¬ 
ber,  I  had  no  promises.  I  don’t  think  there  was  anything 
mentioned  in  this  respect. 

Q.  When  did  you  first  learn  that  Mr.  Hollender — that 
the  German  owners  of  Althor,  which  in  turn  owned  Her¬ 
man  Basch  and  Company  were  ready  to  sell  shares  of 
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stock  to  the  other  parties  who  eventually  bought 

2999  them  at  Trenton?  A.  I  don’t  remember,  but  I  think 
it  was  in  Trenton.  I  did  not  feel — there  was  so 

much  quibbling  or  letter  writing  done  by  the  other  people 
that  I  don’t  think  I  was  the  man  to  negotiate  on  that. 

Q.  Did  Mr.  Hollender  discuss  with  you  any  possibility 
of  a  Swedish  sale  of  either  of  the  two  American  companies 
that  you  have  described?  A.  I  can’t  remember  anything 
we  have  been  talking  about,  but  I  remember  that  this  was 
supposed  to  be  the  only  thing  which  had  to  be  done  to 
Thorer  and  Hollender,  to  create  an  American  majority. 
But  I  did  not  get  what  I  really  should  have  gotten,  the 
personal  majority.  It  was  left  open.  An  American  ma¬ 
jority  should  be  created  in  Thorer  and  Hollender,  and  Paul 
Hollender  has,  as  far  as  I  remember,  not  talked  about  any 
Swedish  agreement  to  me.” 

Then,  on  Page  43,  in  the  middle  of  the  page: 

“Q.  Well,  suppose  you  describe  the  subsequent  events 
affecting  the  ownership  of  Althor  stock  after  Trenton,  so 
far  as  you  participated  in  them.  A.  The  business  was 
conducted  as  heretofore  with  the  exception  that  there  were 
no  German  officers,  no  German  directors,  any  more 

3000  on  the  board  of  directors,  and  that  we  could  tell 
anybody  that  there  were  no  German  shareholders 

in  the  business  any  more.  I  personally  did  not  talk  much 
about  Basch  on  account  of  the  fact  that  I  had  nominees 
who  were  holding  my  shares,  and  I  don’t  think  anybody 
knew  that  I  was  a  shareholder  except  some  people  who 
probably  assumed  that  I  shouldn’t  be  such  a  fool  not  to 
get  any  shares  if  it  was  possible.  Things  were  running 
quite  smoothly  thereafter.  That  is  about  the  whole  story. 

Q.  Did  an  occasion  arise  subsequent  to  the  Trenton  con¬ 
ference  involving  the  removal  of  the  German  option  on 
your  stock.  A.  That  was  almost  two  years  later. 

Q.  Can  you  describe  the  circumstances  of  that?  A. 
Quite  contrary  to  the  situation  in  the  United  States,  in  the 
beginning  of  1939,  towards  the  end  of  1940,  the  signs  were 
that  we  might  get  into  a  conflict  or  that  we  might  join 
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the  other  Allies  against  Germany  or  that  some  restrictions 
would  be  put  on  payments,  dividends,  or  any  other  kind 
of  measure.  We  have  been  talking,  Paul  Vort,  Fred 
Basch,  and  I,  we  have  been  talking  on  many  occasions 
about  doing  something  about  that  option,  quite  naturally. 
"When  things  got  rather  critical,  end  of  November,  1940, 
we  talked  to  Mr.  Ward,  and  Mr.  'Ward  proposed 

3001  to  Thorer  and  Company  that  we  would  like  to  buy 
the  option.  After  the  negotiations  we  succeeded 

in  buying  that  option  in  December  of  1940.  We  had  a 
rather  easy  negotiation,  because  there  was  very  little 
value  to  the  option  at  that  time.  The  chances  for  the 
Germans  to  come  back  before  1954,  or  whatever  the  option 
was  at  that  time,  looked  worse  than  two  years  before.  In 
case  of  the  war  or  a  conflict  or  even  a  freezing  of  German 
assets,  Basch  would  get  into  trouble,  Basch  would  get 
publicity,  which  we  thought  finally  we  had  out  of  the  way. 
So  that  it  was  very  natural  that  we  tried  our  best  to  buy 
that  option. 

Q.  How  did  you  pay  for  the  option,  Mr.  Mahler,  if  you 
paid?  A.  I  paid  with  my  own  check,  as  far  as  I  remem¬ 
ber,  and  some  of  the  shareholders,  being  in  New  York  and 
being  verv  anxious  to  remit  the  amount  immediatelv  be- 
fore  anything  could  happen,  have  paid  with  money  they 
received  out  of  dividends  from  Basch.  As  far  as  I  can 
recollect,  I  was  very  much  against  it,  but  there  was  an 
emergency,  to  act  quickly.” 

Then,  Page  46: 

“Q.  Well,  you  speak  of  certain  other  money  which 

3002  had  to  be  included  in  the  price.  I  think  that  is  a 
fairly  accurate  quotation.  Can  you  elaborate  on 

that,  what  you  mean  by  that?  A.  I  cannot  recollect  the 
details,  but  there  was  some  monev  which  thev  claimed  we 
or  Basch  had - 

Q.  Who  is  ‘they’?  A.  He  claimed - 

Q.  Hollendcr?  A.  Hollender  claimed,  which  should  be 
included,  or  which  should  be  straightened  out.  And  I  have 
been  lately — I  have  been  asked  about  that  by  my  attorney, 
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and  we  have  been  scratching  our  head,  what  really  was 
the  balance  of  money  which  was  coming  to  them.  My 
attorney  was  under  the  impression  that  there  was  some 
money  coming  from  Thorer  and  Hollender,  and  I  told 
him  that  is  completely,  as  far  as  my  recollection  goes, 
without  seeing  any  books,  that  is  impossible.  If  you 
know  our  correspondence  and  our  cables,  I  wasn’t  so  easy 
to  deal  with,  and  they  didn’t  get  away  with  much  as  far 
as  I  was  concerned.  I  am  sorry  to  say  maybe  I  was  a 
little  narrow-minded,  but  you  must  not  forget  a  dollar 
was  worth  more  money  than  today,  and  we  had  quite  a  few 
fights  about  all  kinds  of  extra  expenses  and  dif¬ 
ferences. 

3003  Q.  Well,  having - 

Mr.  Amram :  Let  him  finish. 

The  Witness:  I  don’t  remember  anything  about  it,  but 
I  called  up  my  bookkeeper  yesterday,  and  I  told  him, 
‘You  remember  that  there  was  so-called  Chapal  money 
remitted  to  Thorer  and  Hollender,  not  to  Herman  Basch. 
There  must  be  in  the  books ,  some  trace  of  it.  Could  you 
do  me  a  favor  and  look  it  up  and  call  me  back?’  After 
a  couple  of  hours  he  called  me  back,  and  he  told  me  the 
story  in  short,  that  we  received  at  times  money  from 
Chapal,  $40,000,  some  other  time,  eighty — was  it  eighty? — 
other  amounts;  that  we  put  this  money  at  the  disposal  of 
Herman  Basch,  and  that  we  finally  had  a  balance  in  our 
books  in  excess  of  $10,000,  which  was  transferred  to  Her¬ 
man  Basch  and  Company.  In  November,  1939 — that  was 
at  the  time  before  the  option  was  bought  up.  So  it  seems 
to  justify  my  recollection  that  Thorer  and  Hollender  had 
no  Chapal  money  any  more  at  that  time,  and  which  seems 
to  explain  a  certain  amount  of  money  which  was  coming 
to  them,  which  they  wanted  to  get  wdth  the  payment  of 
the  option.  This  amount,  according  to  some  of  the  cables 
I  saw  yesterday,  apparently  was  added  to  the  option. 
It  came  from  the  Basch  Company,  and  it  went  out. 

3004  The  value  of  the  Basch  Company  was  increased 
by  what  the  shareholders  did  not  contribute — excuse 
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me — what  the  shareholders  apparently  did  not  contribute 
to  the  remittance.  May  I  talk  off  the  record? 

I  will  go  to  Page  49: 

“Q.  Now,  I  think  you  had  better  carry  it  through  to 
show  what  reference  this  fund  in  excess  of  $10,000,  what 
relation  it  has  to  the  option  negotiations. 

Mr.  Berger:  Let  me  say  before  you  go  on,  I  would 
like  to  know  what  moneys  there  were  that  Thorer  and 
Hollender  turned  over  to  Basch  Company.  Was  it  Thorer 
and  Hollender  money?  Was  it  money  that  belonged  to 
somebody  else? 

The  Witness:  These  amounts  mentioned  above  were 
moneys  received  from  Chapal  and  Company  in  Paris 

3005  by  Thorer  and  Hollender. 

Mr.  Amram:” 
attorney  for  the  witness, 

“For  whose  account? 

The  Witness:  For  account  of  Thorer  and  Company. 
This  money  was  loaned  at  certain  intervals  to  Herman 
Basch  and  Company,  apparently  to  help  their  finances. 
Now,  what  else? 

By  Mr.  Wieferich: 

Q.  Now,  the  secondary  question  is  what  relation  did 
this  amount  which  Thorer  and  Hollender,  Inc.  turned  over 
in  November  of  193.9  to  Herman  Basch  and  Company  have 
to  the  option  transaction  in  December,  1940?  Was  it  in¬ 
cluded  in  the  option  price?  A.  This  amount  apparently 
was  added  to  the  option  price. 

Mr.  Amram:  To  the  original  price? 

The  Witness:  To  the  original  option  price  of  $54,000. 

By  Mr.  Wieferich: 

Q.  Is  it  a  fair  statement  then  to  say  that  the  price 
remitted  for  the  release  of  the  option  was  $64,000  in  total? 
A.  The  price  remitted  for  the  option  in  total  was 

3006  $63,000. 

Q.  This  $10,000  wasn’t  remitted  in  addition  to 
that?  That  is  what  I  am  getting  at.  Or  do  you  know? 


911 


A.  I  have  no  record  of  any  remittance  made  in  addition 
to  this  amount  of  $63, 000.’  ’ 

*#*#••*##* 

Mr.  Berger:  I  may  say  that  the  witness  was  asked  to 
communicate  with  his  bookkeeper  and  get  the  amount,  and 
then  later  further  explanation  on  direct  examination  was 
made,  and  I  think  that,  in  order  not  to  “ muddy’ ’  the  rec¬ 
ord,  I  had  better  begin  reading  at  Page  256  with  Mr. 
Amram,  counsel  for  Mr.  Mahler,  speaking: 

“Mr.  Amram:  First,  Mr.  Wieferich,  you  requested  Mr. 
Mahler  to  check  three  things  for  you  over  the  weekend. 
First,  the  $19,000  check,  which  was  marked  on  the  general 
ledger  for  account  of  H.  Basch,  on  February  20,  1939. 
Mr.  Mahler  has  produced  the  original  check  here  from 
Thorer  and  Hollender’s  records,  which  shows  it  was  drawn 
to  the  order  of  George  S.  Ward  and  endorsed,  ‘Deposit  to 
account  of  George  S.  Ward.’  ” 

I  may  say  that  is  an  exhibit  in  the  record. 

Then,  continuing  Mr.  Amram ’s  statement  on  Page  256 : 
“Since  this  is  an  original  check,  I  would  appre- 
3007  ciate  it  if  you  could  have  photostats  made  of  it 
immediately  and  then  return  it  to  Mr.  Mahler  for 
Thorer  and  Hollcnder’s  permanent  records. 

The  second  thing  that  you  asked  was  about  the  date  of 
the  last  payment  of  the  $250.00  a  month  to  Paul  Hollender. 
The  third  was  a  further  check  as  to  what  happened  to 
the  $12,907.41  balance  of  the  Chapal  money,  which  is 
closed  out  on  Thorer  and  Hollender’s  books  on  November 
30,  1939,  by  a  journal  entry  to  Basch  and  Company.  Mr. 
Mahler  has  the  answers  to  the  last  two  items  for  you. 

By  Mr.  Wieferich: 

Q.  Will  you  make  the  explanation  you  wish,  Mr.  Mahler? 
A.  The  books  show  that  the  last  payment  made  to  Ted 
Koch  for  Paul  Hollender  was  on  December,  1938.  This 
is  the  amount  of  $250.00  per  month,  which  was  paid  for  a 
few  years  for  expenses  of  Paul  Hollender. 

The  second  item  is  the  amount  which  was  left  on  No- 
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vember  30,  1939,  amounting  to  $12,907.41.  This  amount 
was  not  paid  to  Herman  Basch  and  Company.  It  was  only 
temporarily  charged  to  their  account. 

Mr.  Berger:  You  mean  credited. 

Mr.  Amram :  Mr.  Mahler  is  not  a  bookkeeper  or  an 
300S  accountant.  Let  him  explain  it  in  his  own  language, 
and  if  as  an  amateur  bookkeeper  or  accountant  he 
uses  inaccurate  technical  terms  everybody  will  understand 
what  he  means. 

The  Witness :  This  above  mentioned  amount  was  debited 
to  Thorer  and  Hollender,  again  in  Thorer  and  Hollender ’s 
books,  before  December  31st,  and  therefore  was  still  owing 
on  the  Chapal  account  in  1940,  until  on  October  30,  1940 
this  amount  was  transferred  to  the  Stockholm  Enskilda 
Bank. 

Mr.  Berger:  Transferred  by  whom? 

The  Witness:  The  transfer  was  made  by  Thorer  and 
Hollender.  Therefore,  after  October  30,  1940,  according 
to  my  inspection  of  the  books  yesterday,  no  money  was 
due  any  more  on  account  of  Chapal  loans.” 

I  would  likewise  like  to  read  the  cross-examination  at 
Page  421  on  the  same  item: 

“Q.  You  testified  likewise  that  the  Thorer  &  Hollender 
journal  showed  an  entry  crediting  $12,907  on  November 
30th  to  Basch  Company  from  the  Chapal  account.  You 
later  stated  that  this  money  was  in  fact  paid  directly  by 
Thorer  &  Hollender  to  Thorer  &  Company.  Am  I  right? 

A.  This  amount,  in  accordance  to  our  books,  was 
3009  remitted  by  a  cable  transfer  to  the  Stockholm 
Enskilda  Bank  on  October  30  of  the  following  year? 

Q.  Namely,  1940?  A.  1940.  I  found  out  over  the  week¬ 
end  that  the  original  entry  was  recredited  to  the  Basch 
account  before  they  closed  their  books  December  30, 1939. 

Q.  Air.  Mahler,  on  the  basis  of  your  recent  examination 
of  the  books,  are  you  satisfied  that  the  $12,900  item  was 
never  paid  to  Basch  Company  but  was  in  fact  remitted  to 
the  Enskilda  Bank?  A.  This  is  completely  in  accordance 
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with  my  findings.  The  amount  of  $12,000  was  remitted 
to  Stockholm.” 

**•*••**#* 

3011  Mr.  Berger  (interposing) :  May  I  tie  in  some¬ 
thing  on  the  Thorer  and  Hollender  sale,  your  Honor? 

At  Page  54  the  witness  wras  asked : 

“Q.  Can  you  tell  me  anything  about  the  transaction 
whereby  the  Germans  disposed  of  their  stock  in  Thorer 
and  Hollender,  Inc.? 

Mr.  Amram:  I  don’t  understand  that.  Did  what?  Dis¬ 
posed  of  it?  You  mean  the  Swedish  sale?  You  mean 
the  sale  to  Groenwall  and  Soederstroem? 

Mr.  Wieferich:  Yes. 

Mr.  Amram:  I’m  sorry. 

By  Mr.  Wieferich: 

Q.  I  believe  in  the  summer  of  1939.  A.  In  the  summer 
of  1939  I  was  in  Stockholm,  and  I  met  the  new  shareholders 
or  at  least  Mr.  Soederstroem,  and  he  told  me  that  he  had 
bought  the  stock  and  that  he  paid  a  very  substantial  check 
for  the  stock  acquired,  and  that  he  was  going  to  come 
over  to  New  York  as  soon  as  he  possibly  could.  And  then 
we  talked  general  business  questions.” 

Mr.  Wieferich:  Coming  then  to  Page  61,  there  is 

3012  a  discussion  of  the  Trenton  Conference  and  the  buy¬ 
ing  of  the  Althor  shares  by  Mahler,  and  this  ques¬ 
tion  was  asked: 

“Q.  Was  there  any  discussion  at  the  time  you  first  bought 
these  shares  of  why  you  wanted  a  nominee?  That  is, 
why  were  nominees  used  for  your  shares?  Do  you  know? 
A.  Oh,  yes.  There  was  a  long  argument  about  it. 

Q.  Can  you  give  me  a  brief  summary  of  what  that 
argument  was?  A.  As  far  as  I  remember,  Mr.  Basch  and 
Mr.  Vort  especially  thought  it  was  very  dangerous  to  show 
the  trade  that  I  was  a  shareholder  for  certain  reasons. 
The  customers  in  general  of  a  dyeing  factory  do  not  like 
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dealers  in  the  dyeing  business.  They  feel  that  some  infor¬ 
mation  about  their  transactions  might  get  into  the  hands 
of  some  of  the  shareholders.  But  I  believe  at  that  time 
there  was  another  reason.  That  was  the  time  when  the 
sale  was  made  originally  in  February  1939.  There  was 
this  terrific  boycott  condition  which  probably  induced  Paul 
Vortrefilich  to  ask  that  my  shares  should  not  be  on  the 
list  which  might  have  to  be  shown  to  the  boycott  commit¬ 
tee.” 

Then  going  to  the  bottom  of  Page  70: 

”Q.  What  I  am  interested  in,  Mr.  Mahler,  is  this: 

3013  As  a  matter  of  fact,  how  long  did  the  arrangements 
which  you  have  just  described  exist?  That  is,  let’s 

limit  that.  How  long  did  Herman  Basch  and  Company 
pay  certain  sums  to  Thorer  and  Ilollender  because  of  this 
contract?  A.  They  were  supposed  to  give  us  a  certain 
reduction  for  several  years.  I  can’t  remember  how  long. 
And  they  have  been  doing  it.  And  there  was  no  account¬ 
ing.  It  was  just  a  discount  for  certain  services  rendered 
to  the  dyer.” 

#*•#••#••• 

3014  Then,  on  Page  103:  This  is  with  respect  to  the 
Trenton  Conference  and  I  read  the  last  question  on 

the  page: 

“Q.  Who  first  informed  you  of  that,  or  how  was  it  set 
up  so  that  you  became  a  shareholder?  Tell  me  in  your 
own  words.  A.  I  had  always  been  anxious  to  have  an  in¬ 
terest  in  Basch,  quite  naturally.  I  had  talks  with  Mr. 
Ward  and  also  with  Mr.  Vort  and  Basch  about  getting  stock 
in  this  company  long  before  this  agreement  was  made. 
When  I  was  in  Leipzig  I  was  thinking  so  much  of  myself. 
The  main  thing  was  to  get  the  boycott  question  settled  so 
that  Basch  &  Company  could  stay  in  business.  All  the 
details  were  worked  out  in  Trenton,  and  when  I  arrived 
I  was  very  disappointed.  I  refused  to  buy  stock  outright, 
and  when  it  came  to  100  shares  which  were  offered  to  me, 
finally,  with  the  option,  I  still  accepted  this  propo- 

3015  sition  as  the  best  I  could  have  gotten. 


915 


Q.  Was  this  your  first  knowledge  .  . 

Mr.  Berger  (interposing):  In  a  letter  from  Mr.  Mahler 
the  correction  is  made  as  to  what  appears  at  the  top  of 
Page  104  so  that  it  is:  “I  was  refused  to  buy  stock”,  not 
that  he  refused  to  buy  it. 

Mr.  Wieferich:  Continuing  with  the  question  on  Page 
104: 

“Q.  Was  this  your  first  knowledge  of  the  terms  under 
which  shares  would  be  offered  to  you,  when  you  came  back 
to  Trenton?  A.  As  far  as  I  remember,  yes. 

Q.  And  what  about  the  price?  When  was  that  fixed? 
A.  The  price  was  fixed  before  I  got  to  Trenton,  as  far  as  I 
remember. 

Q.  Did  you  participate  in  any  discussions  concerning 
the  fixing  of  the  price?  A.  I  do  not  recollect  that  I  have 
had  any  discussion.  I  was  satisfied  to  pay  the  price  which 
was  quoted  at  that  time. 

Q.  Who  informed  you  of  the  terms  of  the  sale  at  Trenton, 
specifically?  A.  There  were  several  people  talking,  and  I 
got  my  knowledge  out  of  the  conversations  going  on.  ’  ’ 

##*#••#*#* 

3016  Mr.  Wieferich:  Let  me  go  on,  at  Page  104,  the 
question  at  the  bottom  of  the  page: 

“Q.  I  will  ask  you  to  look  at  DJW-224,  a  document  dated 
February  18,  1939.  I  ask  you  if  you  are  familiar  with  that 
document.  A.  I  see  I  countersigned  this  agreement,  because 
I  was  a  shareholder  having  nominees  to  hold  the  shares  for 
me. 

Q.  My  question  is:  Are  you  familiar  with  this 

3017  document?  A.  All  I  would  have  recollected  today 
without  reading  it  is  the  fact  that  we  had  to  resell 

the  shares  at  $220  in  case  the  Thorers  would  exercise  their 
option. 

Q.  Were  you  there  when  this  document  was  signed?  A. 
I  can’t  remember  if  I  was  there.  I  might  have  been  there. 
I  probably  was  there. 
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Q.  Was  the  approval  with  your  name  signed  at  the  same 
time  all  the  other  parties  signed?  A.  I  suppose  so,  but  I 
can’t  remember. 

Q.  Well,  now,  did  you  pay  for  your  shares?  A.  Yes,  sir. 
Q.  Had  you  discussed  this  with  your  nominee  prior  to 
this  conference? 

Mr.  Amram:  What  conference? 

Mr.  Wieferich:  The  Trenton  conference. 

A.  I  think  that  the  terms  having  nominees  were  brought 
up  in  the  conference  in  Trenton,  but  I  cannot  remember 
exactly. 

Q.  Was  there  any  discussion  as  to  whether  the  escrow 
agreement  was  to  be  an  undisclosed  agreement,  that  is, 
DJW-224?  I  mean  undisclosed  to  third  parties.  A.  I  don’t 
understand  exactly  what  vou  want  to  know. 

3018  Q.  Well,  perhaps  I  can  clarify  it.  Why  did  nomi¬ 
nees  sign  on  your  behalf,  do  you  know?  A.  Because 

they  did  not  want  my  name  officially  in  the  documents, 
on  account  of  the  boycott. 

Q.  But  I  want  to  call  your  attention  to  the  fact  that 
your  name  is  signed  to  DJW-224  as  approving  it.  A.  This 
probably  was  a  document  which  was  not  to  be  shown. 

Q.  That  was  my  question.  Was  there  any  discussion  of 
this?  A.  It  wasn’t  to  be  shown  to  the  boycott  committee, 
and  I  do  not  remember  why  I  had  to  put — why  I  was  asked 
to  put  my  approval  on  it.  It  apparently  was  possibly  that 
the  shares  would  be  turned  over  to  me  at  some  time  when 
there  was  no  boycott  committee,  and  then  they  would  have 
my  name  on  it,  but  this  is  just  a  guess  on  my  part.” 
**••••*••• 

3019  Mr.  Wieferich:  I  will  read  from  Page  10S,  your 
Honor,  of  the  Mahler  deposition,  relating  to  his 

purchase  of  shares  at  the  Trenton  Conference: 

“Q.  How  did  you  pay  for  your  shares?  A.  I  paid  two 
checks,  as  far  as  I  remember,  one  to  Mr.  Koch  and  one  to 
Mr.  Stevenson,  totaling  $20,000. 

Q.  Were  these  checks  drawn  on  any  accounts  which  you 
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held  with  either  of  the  two  companies,  Thorer  &  Hollender, 
Inc.,  or  Herman  Basch  &  Company,  Inc.?  Do  you  recall? 
A.  I  would  have  to  look  that  up.  I  don’t  remember. 

Q.  Did  you  ever  discuss  with  Mr.  Ward  how  he  was 
going  to  pay  for  his  shares?  A.  Yes.  Mr.  Ward  had 
to  pay  $19,000,  as  far  as  I  can  remember,  and  the  $19,000 
were  paid  to  Mr.  Ward  by  Thorer  &  Hollender,  Inc.,  from 
moneys  we  had  for  account  of  Thorer  &  Company. 

Q.  And  did  you  dicuss  with  Mr.  Koch  how  he  was  go¬ 
ing  to  pay  for  his  shares?  A.  Mr.  Koch  was  away 

3020  from  home,  his  residence  being  in  St.  Paul,  and  he 
asked — as  far  as  I  remember  he  asked  me  to  give 

him  the  $5,000  he  needed  to  buy  the  stock.  He  was  sup¬ 
posed  to  get  a  director’s  fee  at  that  time  from  Herman 
Basch  &  Company  of  $2,500,  if  I  remember  correctly,  and 
the  other  $2,500  were  advanced  to  Mr.  Koch  by  Thorer  & 
Hollender,  Inc. 

Q.  Did  you  discuss  with  Paul  Vort  how  he  was  going 
to  pay  for  his  shares?  A.  I  do  not  remember. 

Q.  Or  Ernest  Kauen?  A.  I  cannot  remember. 

Q.  Fred  Basch?  A.  I  had  nothing  to  do  with  those  pay¬ 
ments. 

Q.  James  Stevenson?  A.  I  don’t  remember  having  any¬ 
thing  to  do  with  any  payments  except  mine,  Mr.  Ward’s 
and  Ted  Koch’s.” 

Then,  at  Page  114: 

“Q.  Was  there  any  discussion  at  Trenton  of  a  dividend 
limitation?  A.  Yes.  I  remember  that  we  were  told  if  the 
company  paid  dividends  they  should  not  exceed  15  per 
cent. 

3021  Q.  Who  told  you  that?  A.  I  can’t  remember  who 
told  me,  but  I  remember  that  something  was  men¬ 
tioned  about  that. 

Q.  Was  any  discussion  held  on  the  subject  by  the  new 
shareholders?  A.  I  cannot  remember  any  details,  and 
I  don’t  think  that  this  was  arranged  when  I  was  in  Trenton. 
It  was  probably  talked  over  before  I  got  there. 
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Q.  Did  you  discuss  it  with  Mr.  Ward  at  any  time? 
A.  I  suppose  I  talked  to  him  about  it,  but  I  cannot  remem¬ 
ber  the  time. 

Q.  Did  you  discuss  it  with  any  of  the  members  of  the 
management?  A.  I  am  sure  they  knew  about  that. 

Q.  Did  you  participate  in  the  setting  of  the  figure  of  15 
percent?  A.  I  do  not  think  so,  but  I  don’t  remember. 

Q.  Did  you  have  any  understanding  as  to  why  it  was 
set  at  15  per  cent?  Did  anyone  tell  you  what  the  purpose 
was?  A.  I  do  not  remember,  but  I  suppose  it  was  sup¬ 
posed  to  be  a  fair  amount  for  an  investment. 

Q.  Was  this  disclosed  to  you  before  you  made  your  deci¬ 
sion  to  purchase  the  shares?  A.  I  cannot  recall, 

3022  but  I  should  think  I  knew. 

Q.  Was  this  15  percent  understanding,  let  us  call 
it,  ever  formalized?  Was  it  written  down  anywhere?  A. 
I  don’t  think  so. 

Q.  Was  any  agreement  made?  Just  what  was  the  na¬ 
ture  of  the  understanding,  as  exactly  as  you  can  give  it? 
A.  I  think  this  was  more  or  less  a  general  policy,  without 
any  written  agreement.  Conditions  at  the  time  were  rather 
uncertain,  and  in  my  opinion  it  would  have  been  quite 
impossible  to  make  written  agreements  about  something  like 
this,  with  the  tax  laws  changing  overnight. 

Q.  Was  there  any  discussion  as  to  how  long  this  under¬ 
standing  would  remain  in  effect?  A.  I  don’t  remember,  but 
I  suppose  that  it  was  to  remain  in  effect  until  the  option 
was  either  exercised  or  bought  up. 

Q.  By  ‘option’  you  mean  which  option?  A.  The  option 
Thorer  &  Company  had  on  these  shares. 

Q.  As  a  matter  of  fact,  to  the  best  of  your  recollection 
was  the  15  percent  understanding  observed  by  the  new 
stockholders?  A.  Up  to  a  certain  time,  yes. 

3023  Q.  Can  you  tell  me  when  that  time  was?  A.  I 
don’t  remember,  but  I  remember  that  at  certain 

times  the  conditions  warranted  a  larger  dividend.” 
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“Q.  You  stated  that  you  came  to  Trenton  on  the  second 
day  of  the  conference,  when  most  of  the  matters  you  found 
had  been  arranged.  Am  I  right?  A.  Yes. 

Q.  You  stated  that  when  you  came  to  the  conference  you 
learned  of  a  policy  to  limit  dividends  to  15  percent;  is 
that  right?  A.  I  do  not  believe  that  I  stated  that  I  was 
sure  when  I  heard  about  this,  but  it  must  have  been  during 
the  days  of  the  Trenton  conference. 

Q.  Which,  as  far  as  you  were  concerned,  was  towards 
the  end  of  the  second  day?  You  were  not  there  the  first 
day?  A.  No. 

Q.  While  you  were  there  did  you  hear  Paul  Vort,  Fred 
Basch,  or  Ernest  Nauen  express  their  concurrence 

3024  in  the  acceptance  of  such  a  policy?  Do  you  recall? 
A.  I  certainly  do  not  remember.  I  would  like  to  add 

that  some  of  these  discussions  might  have  been  made  on 
the  first  day,  and  that  I  was  informed  when  I  got  there  by 
somebody,  probably.” 

##•**•**** 

Mr.  Wieferich :  Then,  at  Page  150 — this  discussion  refers 
to  an  exhibit  marked  “Plaintiffs’  Exhibit  No.  DJW-175” 
being  a  letter  dated  January  23,  1939,  from  Mr.  Ward  to 
Hollender,  quoting  a  cable  of  Mahler  to  Hollender,  of  J anu- 
ary  19, 1939,  and  the  discussion  on  Page  150  of  Mr.  Mahler’s 
deposition  is  a  discussion  of  the  cable  Mr.  Mahler  is  quoted 
in  the  letter  from  Ward  to  Hollender  as  having  seen: 

“Q.  Then  it  goes  on  .  .  .” 

that  is  the  cable: 

“Q.  Then  it  goes  on  to  say  ‘New  Division  of  Shares 
Should  be  as  Follows  ’  ?  Do  you  recall  what  company  shares 
you  were  talking  about  there?  A.  Probably  Althor. 

Q.  Was  there  any  proposal  to  divide  the  shares  of  Thorer 
&  Hollender  with  the  crown  princes  ?  A.  Never.  This  here 
has  nothing  to  do  with  Thorer  &  Hollender. 

Q.  Had  you  previous  to  this,  do  you  recall,  re- 

3025  ceived  any  indication  from  the  German  owners  of 
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the  shares  of  Althor  that  they  were  willing  to  sell? 
A.  I  do  not  remember,  but  the  cable  certainly  indicates 
that  this  was  going  on. 

Q.  I  just  want  your  best  recollection  as  to  how  much 
earlier,  if  at  any  time,  you  had  heard  that  they  w’ere  going 
to  sell  their  shares.  A.  Oh,  I  had  heard  and  talked  about 
somebody  acquiring  shares  from  Herman  Basch  &  Company 
or  Althor  quite  sometime  before  that  happened.  It  was 
nothing  new  whatsoever. 

Q.  By  ‘quite  sometime,’  can  you  give  me  a  term?  Was 
it  years  or  months  or  w^eeks  or  days — just  your  best  recol¬ 
lection?  A.  I  do  not  remember. 

Mr.  Berger:  First,  a  sale  to  whom? 

Mr.  Wieferich:  First  let’s  just  find  a  sale,  generally, 
when  the  Germans  were  intending  to  sell  the  company  and 
you  first  knew  it. 

The  Witness:  I  just  refreshed  my  memory  this  morn¬ 
ing,  seeing  a  letter  w’here  it  was  mentioned  that  the  man¬ 
agement  should  buy  shares.  I  know  that  it  is  my  recollec¬ 
tion  that  Mr.  Ward  had  been  talking  to  Paul  Vort  and 
Fred  Basch,  I  believe,  quite  sometime  before  this 
3026  about  acquiring  shares  in  Herman  Basch  &  Com¬ 
pany. 

By  Mr.  Wieferich: 

Q.  My  question  is:  When  had  they  first  indicated  they 
vrere  willing  to  sell  the  shares  of  Althor,  to  your  knowl¬ 
edge?  A.  They  were  not  willing  to  sell  any  shares,  as  far 
as  I  remember,  before  the  November  riots  in  Germany. 

Q.  When  was  that?  A.  In  November,  ’38,  months  before 
this. 

Q.  And  between  November  and  this  cable,  can  you  recall 
whether  they  had  indicated  that  they  wmuld  sell  shares  of 
Althor?  A.  I  cannot  recall,  and  I  do  not  think  that  I  had 
anything  to  do  with  it.  They  wrere  negotiations  which  I 
probably  got  by  hearsay  from  Mr.  Ward  or  from  the 
other  gentlemen,  and  we  had  been  talking  it  over,  appar¬ 
ently — a  wray  to  arrange  American  ownership.” 
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Mr.  Berger:  Will  you  read  on? 

Mr.  Wieferich:  Certainly: 

“Q.  I  have  been  asking  you  a  lot  of  questions  about 
sales,  and  Mr.  Berger  raised  the  question  as  to  what  type 
of  sales  were  involved,  so  my  question  now  is:  Can  you 
recall  when  it  was  first  indicated  by  the  Germans 

3027  that  they  would  sell  to  either  the  management  or 
the  American  investors?  Do  you  have  any  recol¬ 
lection?  A.  I  have  no  recollection  vrhen  it  was. 

Q.  Having  read  this  cable,  does  it  indicate  to  you  that 
you  had  received  any  indication  from  the  German  owners 
that  they  were  willing  to  sell,  for  example,  to  yourself? 
A.  I  do  not  believe  so,  but  I  cannot  remember.’ ’ 

Mr.  Falloon:  I  think  that  has  all  been  read  in. 

Mr.  Wieferich:  Yes. 

Mr.  Berger:  That  is  all  right,  then;  stop  there. 

Mr.  Wieferich:  And  then  on  Page  154  of  Mr.  Mahler’s 
deposition  concerning  the  same  question  this  appears: 

“Q.  Had  you  discussed  this  matter  with  the  crown 
princes  prior  to  sending  this  cable?  A.  I  cannot  remem¬ 
ber,  but  I  know  that  we  had  been  talking  about  this. 

Q.  By  ‘we’  do  you  mean  Mr.  Vort  and  Fred  Basch? 
A.  Fred  Basch.  I  don’t  know  with  who  I  have  been  speak¬ 
ing,  but  it  was  evident  when  I  was  ready  to  leave  for 
Europe  that  I  heard  their  suggestions. 

Mr.  Berger:  Do  you  think  you  showed  them  this  cable? 

The  Witness:  I  am  sure  I  didn’t.” 

3028  Mr.  Wieferich:  If  you  want  me  to: 

“Q.  Was  this  suggestion  that  less  than  half  should 
go  to  the  crown  princes  your  own  suggestion?  A.  That 
was  a  suggestion  made  by  Mr.  Ward  and  myself.  It  was 
a  view  possibly  anybody  probably  can  understand.  I  per¬ 
sonally  was  not  in  favor  of  having  Paul  Vort  and  Basch 
own  a  majority  of  the  stock. 

Q.  Did  you  discuss  this  with  Mr.  Ted  Koch?  A.  I  do 
not  remember  at  all. 
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Q.  Is  that  half  that  you  speak  of  there  half  of  the 
shares  of  stock  of  Althor?  Is  that  a  fair  analysis  or  is 
that  what  you  had  in  mind?  A.  I  believe  it  meant  that 
less  than  50  per  cent  of  the  stock  should  go  to  Mr.  Vort 
and  Mr.  Fred  Basch. 

Mr.  Berger:  You  mean  the  stock  of  Althor? 

The  Witness:  Yes.” 

#*##••##*# 

“Q.  Did  you  have  any  sale  price  in  mind  at  the 

3029  time  this  cable  was  written,  as  to  the  sale  price  of 
the  shares  of  stock?  A.  It  indicates  that  a  price  of 

about  $100,000  or  more  was  intended.  This  was  only  a 
cable  sent  over  to  give  them  something  to  think  about 
while  I  was  on  my  way.  That’s  the  way  I  understand 
this  cable. 

Q.  Had  you  sat  down  with  any  of  the  parties  who 
eventually  became  the  purchasers,  either  in  the  manage¬ 
ment  or  investors  group,  the  purchasers  of  shares  of  stock 
of  Althor,  and  figured  out  a  price  at  this  time?  A.  I  do 
not  remember  having  done  so.” 

Then,  at  Page  159,  concerning  the  same  cable,  at  the  bot¬ 
tom  of  the  page: 

“Q.  I  will  go  on  to  the  next  sentence:  ‘This  is  an  approx¬ 
imate  proposal  presuming  that  hermetical  security  for  you 
is  guaranteed.’  What  did  you  mean  by  that?  A.  I  was 
trying  to  explain  to  them  that  the  proposed  transaction 
would  not  have  any  influence  on  their  control  which  they 
would  have  after  the  option  to  repurchase  was  arranged. 

Q.  The  cable  doesn’t  mention  that  any  option  to  repur¬ 
chase  was  considered  at  this  time.  Did  you  have 

3030  that  in  mind?  A.  I  believe  that  from  the  beginning 
this  transaction  was  planned  as  a  safeguard  against 

the  boycott.  Knowing  the  attitude  of  Thorer  Company 
partners,  everybody  should  know  that  they  would  not  sell 
outright  the  whole  business  at  that  time. 

Q.  What  did  you  mean  in  the  following  sentence,  where 
you  say  ‘Postdating  is  not  possible’?  A.  I  cannot  remem¬ 
ber  at  all. 
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Q.  ‘Details  can  be  discussed  when  I  arrive.’  Did  you 
discuss  the  plan  further  "when  you  arrived  in  Europe? 
A.  Little  was  discussed,  because  as  far  as  I  remember 
Otto  Nauen  was  not  there,  and  they  had  already  made 
reservations  to  come  over.  After  all,  this  had  to  be  dis¬ 
cussed  in  New  York  with  the  parties  involved. 

Q.  Did  you  discuss  with  the  management  the  proposal 
here  that  hermetical  security  is  guaranteed  for  the  German 
owners?  A.  I  do  not  think  I  thought  it  was  necessary  to 
talk  this  over  with  them,  but  I  do  not  remember. 

Q.  Did  you  discuss  it  with  Mr.  Ward?  A.  I  am  sure 
I  did. 

Q.  Did  you  discuss  any  of  this  with  Mr.  Stevenson  be¬ 
fore  you  left  for  Europe?  A.  I  have  no  recollection  of 
having  seen  Stevenson  at  that  time,  but  I  might. 

3031  I  can’t  remember.” 

Going  over  now  to  Page  166,  referring  to  “Plain¬ 
tiffs’  Exhibit  No.  DJW-175”,  a  letter  from  Mr.  Ward 
to  Mr.  Hollender,  of  January  23,  1939,  at  Page  166  of  his 
deposition,  Mr.  Mahler  was  asked  the  following  question: 

“Q.  My  question  is:  Did  a  representative  of  Thorer  & 
Company  ever  advise  you  to  pay  Mr.  Ward’s  legal  fees  in 
connection  with  this  transaction?  And  if  so,  describe  the 
circumstances.  A.  This  advice  to  pay  Mr.  Ward’s  legal 
fees  was,  as  far  as  I  can  remember,  given  to  me  at  the 
Trenton  meeting  after  the  division  of  the  shareholders  was 
decided  upon. 

Q.  And  who  advised  you?  Who  represented  Thorer  & 
Company?  A.  It  must  have  been  either  Otto  Nauen  or 
Mr.  Schoenburg,  both  gentlemen  being  at  Trenton  at  that 
time. 

Q.  Did  you  make  such  payment,  to  Mr.  Ward?  A.  Ac¬ 
cording  to  my  recollection,  the  amount  was  paid  out  of 
funds  which  were  available  to  Thorer  &  Company  in 
Thorer  &  Hollender,  Inc. 

Q.  When?  A.  In  accordance  to  a  transcript  from 

3032  our  general  ledger  in  Thorer  &  Hollender,  it  was 
done  on  February  20,  1939. 
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Q.  Do  you  know  if  any  similar  arrangement  with  respect 
to  the  payment  for  shares  at  Trenton  was  made  for  Mr. 
Stevenson?  A.  I  remember  that  Mr.  Stevenson  certainly 
received  a  fee,  but  I  do  not  recall  offhand  how  it  was  paid. 
Apparently  this  amount  was  not  paid  out  by  Thorer  & 
Hollender. 

Q.  Was  any  arrangement  made  to  pay  Mr.  Koch  in  a 
similar  manner  to  the  payment  for  Mr.  Ward,  that  is, 
from  funds  on  hand  with  Thorer  &  Hollender  which  be¬ 
longed  to  Thorer  &  Company,  for  the  Trenton  transaction, 
so  far  as  Mr.  Koch  was  concerned?  A.  I  don’t  believe 
so.  It  is  my  recollection  that  Thorer  &  Hollender  loaned 
$2,500  to  Mr.  Koch  in  order  to  make  this  payment.” 

Then,  at  Page  197,  Mr.  Mahler  was  interrogated  con¬ 
cerning  “Defendant’s  Exhibit  No.  199”,  being  a  letter 
dated  March  10,  1938,  from  Doctor  Nauen  to  Curt  Mahler, 
marked  with  Mahler’s  deposition  as  “DJM-11” — at  the 
bottom  of  Page  197,  the  last  three  lines,  and  I  am  reading 
from  the  document  “DJM-11” — this  is  the  last  four  lines 
on  Page  197  of  Mahler’s  deposition: 

“Mr.  Wieferich:  I  will  read  it  in  the  record. 
3033  Perhaps  it  will  explain  itself.  I  read  from  the  doc¬ 
ument,  DJ-M  11: 

‘I  have  figured  out  that  a  total  dividend  of  approxi¬ 
mately  $45,000  is  required.  Of  this,  Dr.  Hollender  would, 
receive  $32,157,  of  which  $4,667  would  have  to  be  paid  for 
income  tax.  This  would  leave  $27,490.  Of  this  the  amount 
of  $24,000  will  be  released  to  you  for  the  balance  of  income 
tax  1937.  This  leaves  $3,490  which  is  part  of  the  $10,000 
already  remitted.’ 

By  Mr.  Wieferich: 

Q.  Is  your  answer  to  the  pending  question  yes  or  no? 

(The  question  was  read  by  the  reporter.) 

A.  We  certainly  had  to  consider  tax  payments  in  the 
United  States  due  from  German  shareholders  for  previous 
dividends  paid  in  making  up  our  mind  when  dividends 
were  declared.  May  I  add  that  the  German  government 
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always  considered  surplus  capital  as  an  amount  which 
they  could  call  at  any  time  to  force  payments  of  dividends. 

•  ••••••*•• 

3038  There  is  one  other  matter :  I  think  both  of  us  have 
read  from  time  to  time  from  these  depositions  ma¬ 
terial  designed  to  refresh  the  recollection  of  a  wit- 

3039  ness.  It  is  my  understanding  that  we  can  offer 
that  as  evidence,  having  respect  for  the  opposition 

made  or  the  objections  made  by  the  other  party. 

I  offer  that,  rather  than  reread  it. 

Mr.  Berger:  At  the  time  it  was  offered  it  was  read  to 
refresh  the  recollection  of  the  witness  and  I  reserved  the 
right  to  object,  and  you  told  me  it  was  not  read  in  evidence. 

Now  we  are  having  entered  into  the  record  forty  or  one 
hundred  exhibits  with  respect  to  which  I  have  not  had  an 
opportunity  to  object. 

Mr.  Wieferich :  No  exhibits,  but  just  part  of  the  deposi¬ 
tions. 

Mr.  Berger:  I  want  to  read  it  again — I  don’t  mean  that 
I  want  to  read  it  into  the  record  again,  but  I  want  to  go 
back  over  the  record  and  see  if  I  want  to  object. 

The  Court:  I  will  admit  it,  subject  to  your  objection. 
Mr.  Berger :  Then,  what  I  have  to  do  is  comb  the  record 
and  come  back  and  talk  to  you. 

Mr.  Wieferich :  Anything  that  I  used  to  refresh  the  recol¬ 
lection  of  a  witness — that  is  agreeable? 

Mr.  Berger:  Yes. 

3041  The  Court:  You  want  the  rest  of  this  week  off? 
Mr.  Berger:  Yes.  I  have  a  harrowing  time  this 

week. 

The  Court:  I  beg  your  pardon? 

Mr.  Berger:  I  have  a  harrowing  time  this  week: 

3042  I  have  a  Supreme  Court  brief  to  prepare  this  week. 

3044  Mr.  Berger:  I  told  you  that  I  had  a  supplemen¬ 
tary  memorandum  on  two  points.  I  did  not  get 
the  time  to  do  that. 
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I  will  have  to  prepare  and  hand  that  to  you  next  week 
and  prepare  that  brief  in  the  midst  of  my  preparation  of 
the  Supreme  Court  brief. 

The  Court:  Very  well. 

##***##*## 

3071  Miss  Frances  Williams  was  called  as  a  witness  for 

and  on  behalf  of  the  plaintiffs  herein,  *  *  * 

****#••*•* 

By  Mr.  Berger : 

Q.  Where  are  you  employed?  A.  By  Mr.  Theodore  W. 
Koch.  I  am  Mr.  Koch’s  secretary  and  I  have  been  ever 
since  1934. 

3053  By  the  Court: 

Q.  Miss  Williams,  you  did  not  testify  that  you  mailed 
the  original  of  that  letter  that  has  just  been  marked  for 
identification?  A.  No,  your  Honor. 

The  Court:  Proceed. 

Mr.  Berger:  It  was  handed  to  Messrs.  Bliss  and  Orr, 
your  Honor. 

3054  The  Court:  Did  she  testify  to  that? 

The  Witness :  The  signed  original  was  handed  to 
Mr.  Bliss  and  Mr.  Orr  the  first  day. 

The  Court :  I  did  not  so  understand  it. 

I  will  admit  it,  then. 

3055  Cross-Examination 

By  Counsel  for  the  Defendant 

3112  Q.  All  right,  I  will  put  it  that  way: 

Suppose  you  wrote  a  letter  to  Paul  Hollender, 
would  you  have  occasion  to  send  a  copy  of  that  letter  that 
you  wrote  to  Paul  Hollender  to  any  other  party?  A.  Well, 
sometimes;  ves. 

7  i 

Q.  To  whom?  A.  Oh,  well,  they  varied. 

Q.  Well,  who  were  the  various  parties?  A.  Well,  some¬ 
times  Mr.  Ward. 

Q.  George  Ward?  A.  Yes. 

•  ••••••••• 
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3113  Q.  All  right ;  who  else  ?  A.  Well,  it  was  never  any 
specific — sometimes  Mr.  Mahler,  perhaps,  and — 

Q.  (Interposing)  Who  else?  A.  Well,  Mr.  George  Ward 
was  the  principal  one. 

That  was  about  all. 

Q.  And,  if  you  sent  a  letter  to  Mr.  Ward,  the  original, 
did  you  have  occasion  to  send  a  copy  of  that  letter,  a  copy 
of  the  original  letter,  to  Mr.  Ward,  to  anyone,  from  time 
to  time?  A.  Well,  sometimes  yes.  Maybe  to  Mr.  Mahler 
or — but  there  was  never  anything  “cut  and  dried”  about 
that ;  it  was  just  dependent  on  what  was  in  the  letter. 

Q.  How  about  James  Stevenson? 

Did  you,  when  you  wrote  letters  to  Mr.  Stevenson,  send 
copies  of  those  letters  to  other  parties?  A.  Well,  we  might 
have ;  I  could  not  say. 

Q.  Do  you  recall  whether  or  not  you  sent  copies  of  out¬ 
going  letters  to  Mr.  Hollender — letters  that  Mr.  Koch  wrote 
to  Mr.  Ward  or  Mr.  Mahler,  originally?  A.  You  mean  Doc¬ 
tor  Paul  Hollender? 

Q.  That  is  right.  A.  Well,  perhaps — sometimes. 

•  ••*#*••*• 
3155  Eedirect  Examination 

By  Counsel  for  the  Plaintiffs 

***•*•*#•• 

3158  Q.  Do  you  recall  whether  or  not  there  were  letters 
in  your  files  respecting  Thorer  &  Hollender  that  were 
written  to  Mr.  Koch  by  Messrs.  Vort,  Ernest  Nauen,  and 
Fred  Basch?  A.  Well,  I  am  almost  sure  there  would  not  be. 

Q.  Do  you  recall  whether  Mr.  Koch  ever  wrote  to  those 
three  gentlemen  about  Thorer  &  Hollender?  A.  I  would 
say  “No”,  that  he  never  had. 

“Q.  How  about  any  plans  respecting  the  sale  of  the 
Basch  Company? 
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Do  you  know  whether  there  were  in  the  files  letters  from 
Mr.  Kocli  to  Basch,  Nauen  and  Vort?” 

The  Court :  I  overrule  the  objection. 

By  Mr.  Berger: 

3159  Q.  Will  you  answer?  A.  I  would  say  “No” — 
shall  I  answer  that  question? 

Q.  Please  do.  A.  I  say  “No”. 

Q.  Were  there  any  letters  in  the  files  of  Mr.  Koch  re¬ 
specting  the  disposition  of  the  shares  of  Basch  &  Co.,  Inc., 
or  Althor,  from  Mr.  Vort,  Mr.  Ernest  Nauen,  or  from  Mr. 
Fred  Basch?  A.  I  cannot  recall  any  correspondence  Mr. 
Koch  had  with  those  three  gentlemen  outside  of  some  minor 
things  like  a  dividend  payment. 

•  *#*#•*••• 

Q.  On  cross-examination  you  testified  that  from  time  to 
time  at  the  instructions  of  Mr.  Koch  you  sent  copies  of  let¬ 
ters  sometimes  to  George  Ward,  sometimes  to  Curt  Mahler 
and  sometimes  to  Paul  Hollender. 

Is  that  true?  A.  Yes. 

Q.  Did  he  ever  instruct  you  to  send  any  copies  of  letters 
that  he  wrote  to  Paul  Hollender,  George  Ward,  or  Curt 
Mahler,  or  James  Stevenson,  to  Mr.  Vort,  Mr.  Ernest 

3160  Nauen,  or  to  Mr.  Fred  Basch?  A.  Never. 

•  ••••••••• 

Mr.  Berger:  Now,  your  Honor,  before  I  call  the  next 
witness,  you  will  recall  the  letter  produced  from  the  files 
of  the  Government,  addressed  to  Mr.  James  E.  Markham, 
Alien  Property  Custodian,  dated  at  New  York  on  May  19, 
1945,  which  was  identified  as  “Plaintiff’s  Exhibit  No.  66.” 

That  letter,  in  effect,  was  a  repudiation  of  the  statements 
that  Mr.  Koch  had  given  to  Messrs.  Bliss  and  Orr  in 
March. 

3161  I  now  offer  that  in  evidence,  vour  Honor. 

Mr.  Falloon:  I  object  to  that. 

The  Court :  The  objection  is  sustained. 
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Mr.  Berger:  I  wish  you  would  hear  me  on  that,  your 
Honor. 

The  Court :  I  will  hear  you  on  it,  Mr.  Berger,  but  it  seems 
to  me  that  this  is  an  elementary  rule  of  evidence. 

Mr.  Berger:  I  am  sure  that  there  are  some  elementary 
rules  of  evidence  that  I  do  not  know  about,  but  let  me  just 
put  to  you,  your  Honor,  why  I  am  offering  this : 

Under  your  ruling,  I  take  it,  no  criminal  who  made  a 
confession  would  be  permitted  to  say  he  repudiated  it. 

You  may  attach  nothing — 

The  Court  (interposing) :  If  he  goes  on  the  stand  and 
testifies  about  it,  it  will  be  admissible. 

Mr.  Berger:  This  was  written  to  the  agency. 

The  Court :  I  sustain  the  objection. 

Mr.  Berger:  Very  good,  your  Honor. 

I  will  ask  leave  to  have  photostats  made  of  this. 

The  Court :  Have  it  identified. 

Mr.  Berger.:  It  has  already  been  identified,  your  Honor : 
It  is  “Plaintiffs’  Exhibit  No.  66  for  identification”. 

*•#•••#••• 

3177  Paul  William  Vort  *  •  * 

•  *#**•**•• 

Rebuttal  Examination 

By  Counsel  for  the  Plaintiffs 

**••••**•• 

3187  Mr.  Berger:  Let  me  describe  “Plaintiffs’  Exhibit 
No.  69”  for  the  record. 

“Plaintiffs’  Exhibit  No.  69”  is  a  handwritten  letter  ad¬ 
dressed  to  Paul  Vortrefflich,  signed  by  George  S. 

3188  Ward,  written  on  two  sides  of  a  piece  of  paper. 

Mr.  Falloon  (after  examining  the  document  last 
above  referred  to) :  I  object.  It  is  an  undated  document. 
We  do  not  know  when  it  was  written  or  received. 

The  Court:  How  is  this  rebuttal? 

Mr.  Berger:  It  is  part  of  this  summary. 
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I  asked  your  Honor  when  we  should  do  that,  as  I  showed 
you  in  the  transcript. 

The  Court :  I  thought  you  said  that  those  letters  referred 
to  there  were  already  in  evidence. 

Mr.  Berger:  No. 

Your  Honor,  I  asked  you  if  I  should  do  that  as  part  of 
my  direct  case  in  chief  or  postpone  it  until  I  took  up  re¬ 
buttal. 

The  Court:  The  case  in  chief  was  concerned  with  the  in¬ 
troduction  of  some  summaries. 

Mr.  Berger:  Of  course,  with  explanation — a  summary 
without  explanation — 

The  Court  (interposing) :  I  strike  out  the  summaries, 
then ;  there  is  nothing  to  be  explained. 

Mr.  Berger:  Well,  I  just  want  to  make  an  offer  of  this 
in  evidence. 

The  Court :  Make  your  offer. 

Mr.  Berger:  I  want  to  show  by  the  letter  that  I 

3189  have  offered  as  “Plaintiffs’  Exhibit  No.  69’’  that  Mr. 
Vort  received  written  instructions  from  Mr.  George 

S.  Ward, — 

The  Court  (interposing) :  You  have  offered  the  paper. 

•  ••••##••• 

Mr.  Berger:  My  offer  of  proof  will  attempt  to  place  a 
date  on  it,  and  it  was  geared  into  the  summary  of  how  the 
disbursement  of  $59,500  was  made  (referring  to  “Plain¬ 
tiffs’  Exhibit  No.  6S’’),  pursuant  to  Mr.  Ward’s  instruc¬ 
tions. 

I  further  offer  a  proof  of  two  other  letters  which 

3190  I  want  to  have  in  the  record,  the  following: 

As  “Plaintiffs’  Exhibit  No.  70”  a  letter  on  the 
letterhead  of  Thorer  &  Hollender,  to  Herman  Basch  &  Co., 
Inc.,  dated  July  27,  1939. 

I  ask  that  that  be  marked  as  “Plaintiffs’  Exhibit  No.  70 
for  identification.” 

(Thereupon  a  letter  dated  July  27,  1939,  addressed  to 
Herman  Basch  &  Co.,  Inc.,  on  the  letterhead  of  Thorer  & 
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Hollender,  was  marked  by  the  Clerk  of  the  Court  ‘‘Plain¬ 
tiffs’  Exhibit  No.  70  for  identification”.) 

Mr.  Berger:  And,  as  “Plaintiffs’  Exhibit  No.  71  for 
identification”  a  letter  on  the  letterhead  of  Thorer  &  Hol¬ 
lender,  dated  August  10,  1939,  to  Herman  Basch  &  Co., 
which  explains  further  the  disbursement  recorded  in 
“Plaintiffs’  Exhibit  No.  68”. 

Mr.  Falloon:  I  make  the  same  objection. 

The  Court:  The  objection  is  sustained. 

*##•*•*••* 

3202  Q.  Will  you  tell  us,  briefly,  according  to  the  ex¬ 
perience  of  the  company,  whether  the  reserves  for 

bad  debts  and  damages  were  excessive  or  too  small?  A.  I 
would  say  that  they  were  under  estimated  according  to  the 
experience  we  have. 

Q.  And  is  that  experience  reflected  in  “Plaintiffs’ 

3203  Exhibit  No.  75  for  identification”?  A.  (after  ex¬ 
amining  the  document  referred  to)  Yes;  it  shows  it 

right  in  that  statement  there. 

*•#•#****• 

Q.  I  show  you  the  General  Ledger  for  Herman  Basch  & 
Co.,  Inc.,  from  1937,  January,  1937,  to  December,  1938,  and 
I  will  ask  you  to  locate  for  me  in  the  index  the  “Reserve  for 
Sales  Allowances  and  Bad  Debts”  (handing  the  record  in 
question  to  the  witness).  A.  (referring  to  the  General 
Ledger  in  question)  Yes? 

Q.  Will  you  read  in  the  record  what  is  said  there?  A. 
(referring  to  the  General  Ledger  in  question)  It  says: 

“Reserve  for  Sales  Allowances”  and  then,  “Bad  Debts” 
in  pencil. 

#•##•**#** 

3204  Q.  What,  actually,  was  that  Reserve  for  ?  A.  That 
must  have  been  for  Bad  Debts. 

Q.  Do  you  know  that  of  your  own  knowledge? 

Do  you  have  any  other — 
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The  Court:  (interposing):  Let  him  answer  the  ques¬ 
tion. 

The  Witness :  To  make  sure,  I  would  rather  see  the  other 
reserves. 

By  Mr.  Berger: 

Q.  Please  check  the  reserves. 

Do  you  have  the  reserve  for  bad  debts?  A.  (after  ex¬ 
amining  the  General  Ledger  further)  No.  There  does  not 
seem  to  be  any  other  “Bad  Debts”,  any  reserve  for  “Bad 
Debts”  other  than  that. 

I  do  not  see  any  here. 

•  •••••*••• 

3205  Q.  Will  you  tell  us  what  the  reserve  for  sales  al¬ 
lowance  is?  A.  What  year? 

Q.  December,  1938 — not  in  terms  of  dollar  and  cents. 
What  was  the  reserve  for  sales  allowances  intended  to  be 
for?  A.  For  bad  debts. 

•  •••••#••• 

3206  Q.  Were  rebates  to  Thorer  &  Hollender  paid  dur¬ 
ing  the  period  of  1942  when  the  company  was  blocked 

by  the  Treasury  Department?  A.  Yes,  they  were  paid. 

Q.  Was  the  Treasury  Department  going  through  your 
books  at  that  time?  A.  Yes. 

Q.  Were  you  instructed  not  to  make  rebates  to  Thorer  & 
Hollender  by  the  Treasury  Department — Thorer  &  Hol¬ 
lender  Company? 

Mr.  Falloon:  I  object  to  that  as  being  immaterial. 

The  Witness:  We  received  no  instructions. 

By  Mr.  Berger: 

Q.  Did  you  try,  after  February  1939,  when  you  bought 
your  shares  to  terminate  the  rebate?  A.  Yes;  I  always 
tried  to  do  that. 
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You  may  recall,  your  Honor,  that  I  furnished  about  four 
hundred  letters  to  the  Government  from  Mr.  Vort  to 
the  Germans. 

3207  The  Government  referred  to  one  letter  written  by 
Mr.  Vort,  written  in  1939.  You  know  the  explana¬ 
tion  of  that  letter. 

I  wish  to  have  that  letter  marked  for  identification. 

Mr.  Falloon:  You  mean  the  one  letter  in  the  weekly  re¬ 
ports? 

Mr.  Berger:  There  was  a  letter  among  them  from  Mr. 
Vort  to  Mr.  Schoenburg  in  1939,  to  which  you  made  ref¬ 
erence. 

I  ask  to  have  marked  as  “Plaintiffs’  Exhibit  No.  76”  a 
letter  from  Mr.  Schoenburg  to  Mr.  Vort,  bearing  date  Oc¬ 
tober  12,  1939,  and  an  enclosed  German  letter  as  “Plain¬ 
tiffs’  Exhibit  No.  76-A”,  which  appears  to  be  on  the  letter¬ 
head  of  Thorer  &  Company,  and  winds  up  with  the  signa¬ 
ture  “Heil  Hitler!” 

Mr.  Falloon:  I  object. 

That  has  nothing  to  do  with  this  case  and  nowhere  in  the 
transcript  of  the  record  before  your  Honor  is  it  referred  to. 
Mr.  Berger :  It  is  referred  to  in  the  transcript. 

Mr.  Falloon :  May  I  ask  you  where? 

Mr.  Berger:  I  have  not  got  the  whole  transcript. 

The  Court :  I  sustain  the  objection. 

Mr.  Berger:  Your  Honor — 

The  Court  (interposing) :  It  is  irrelevant. 

Mr.  Berger:  We  would  be  under  a  cloud — he  wrote  in 
1939 — we  would  be  under  a  cloud  unless  we  have  an  ex¬ 
planation. 

The  Court:  I  sustain  the  objection. 

3211  I  offer  the  list  of  letters,  your  Honor,  as  “Plain¬ 
tiffs’  Exhibit  No.  77”,  letters  to  or  from  Paul  Vort, 
Ernest  Nauen,  or  Fred  Basch,  and  that  carries  with  it  an 
offer  of  every  exhibit  there  identified. 

•  ••••••••• 
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3215  Q.  Mr.  Yort,  there  was  some  testimony  by  the  de¬ 
fense  that  a  legal  fee  was  paid  to  Mr.  Fred  Klein,  in 

April  of  1939. 

Can  you  find  that  in  the  General  Ledger  of  Herman 
Bascli  &  Company — I  believe  that  is  at  Page  161 

3216  (handing  the  volume  in  question  to  the  witness).  A. 
(after  examining  the  volume  last  above  referred  to) 

Yes,  I  can. 

Q.  Will  you  read  into  the  record  how  the  fee  is  de¬ 
scribed  there?  A.  Well,  it  is  under  the  heading  of  “Pro¬ 
fessional  Fees”  of  the  General  Ledger,  at  Page  161,  charg¬ 
ing  that  account — it  seems  that  in  that  month — 

The  Court  (interposing):  Just  state  what  the  record 
shows. 

The  Witness:  The  record  shows  a  total  charge  of 
$4,843.63,  which  ;  comprises  $3,043.63  to  Breisen  and 
Schrenk,  the  law  firm,  is  part  of  that  $4,SOO. 

By  Mr.  Berger: 

Q.  Can  you  explain  what  that  fee  was  paid  for?  A.  That 
fee  was  paid  for  the  settlement,  the  final  settlement,  of  the 
strike  situation  that  had  started  early  in  1939,  which  was 
not  finished  or  consummated  until  April  6,  1939,  and  this 
was  a  bill  chiefly  for  the  Union  negotiations  he  held  for 
them. 

Q.  Who  conducted  the  Union  negotiations  on  your  be¬ 
half?  A.  Mr.  Fred  Klein. 

Q.  Has  the  company  since  employed  attorneys  for  the 
purpose  of  negotiating  with  the  Union,  from  time 

3217  to  time?  A.  Yes;  every  time  a  contract  expires 
we  do. 

Q.  Do  you  recall  what  sort  of  annual  fees,  or  what  sort  of 
fees  were  paid  annually  for  such  services?  A.  They  vary 
from  $3,750  a  year,  to  as  high  as  $4,250  a  year. 

Q.  What  was  the  most  recent  year  in  which  a  fee  was 
paid  by  Herman  Basch  &  Company  for  the  conduct  of 
Union  negotiations?  A.  For  Labor  negotiations  and  Union 
negotiations,  the  last  fee  was  $S,500  for  two  years. 
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Q.  Paid  when?  A.  The  charge  is  just  going  through 
now,  the  last  one  that  is  coming  up  for  approval  now. 

It  is  $4,250  per  annum. 

321S  By  Mr.  Berger.: 

Q.  Is  there  a  “Reserve  for  Sales  Allowances”  as  of  De¬ 
cember  31,  1937,  in  the  amount  of  $18,100.11,  at  Page  86 
of  the  General  Ledger  of  Herman  Basch  &  Company,  Inc.? 
A.  (after  referring  to  the  volume  in  question)  Yes, 
there  is. 

Q.  Now,  was  it  your  practice  to  make  a  reserve 
3219  for  damages  under  two  separate  headings,  one  for 
damages  and  one  for  sales  allowances?  A.  No,  it  is 
the  same  thing. 

Q.  What,  therefore,  is  the  reserve  entitled  “Reserve  for 
Sales  Allowances”?  A.  Evidently  one  is  bad  debts  and 
one  for  allowance  of  damages. 

Mr.  Berger :  Let  me  take  the  book. 

The  Witness :  Yes ;  here  it  is. 

Cross-Examination 

By  Counsel  for  the  Defendant 
By  Mr.  Wieferich : 

Q.  Mr.  Vort,  I  refer  to  “Plaintiffs’  Exhibit  No.  75” 
which  is  entitled  “Comparison  from  1937  to  1941  of  Re¬ 
serves  for  Bad  Debts  and  Damages  with  Actual  Losses 
Suffered”  (handing  the  exhibit  in  question  to  the  witness). 
A.  (after  examining  the  document  last  above  referred  to) 
Yes. 

Q.  Did  you  prepare  this  yourself  ?  A.  No.  The  account¬ 
ant  and  I  made  that  particular  one,  but  I  worked  wTith  him 
on  it. 
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By  the  Court: 

3220  Q.  Who  did  it?  I  did  not  understand  you.  A.  Our 
accountant,  our  Certified  Public  Accountant. 

By  Mr.  Wieferich: 

Q.  Who  was  that?  A.  Mr.  Percus  and  I. 

He  checked  my  figures  when  I  got  them  up. 

Q.  Who  actually  took  the  figures  from  the  books?  A.  I 
did. 

Q.  Well,  what  was  Mr.  Percus’  function  in  the  prepara¬ 
tion  of  this  “Plaintiffs’  Exhibit  No.  75”?  A.  Just  to  check 
my  figures  on  it. 

Q.  You  mean  he  checked  against  the  books?  A.  Well, 
whatever  he  did:  He  checked  them  to  see  that  my  figures 
on  it  were  right :  Whether  he  did  it  with  the  copies  of  the 
statements,  or  the  books — he  has  the  books;  that  is  the 
way  I  worked,  too,  from  copies  of  the  statements  and  copies 
of  the  books. 

Q.  Well,  now,  who  decided  on  the  classifications  set  up 
here  in  this  “Plaintiffs’ Exhibit  No.  75”?  A.  May  I  see  it? 
I  would  like  to  see  it  so  that  I  can  recall. 

Mr.  Wieferich:  May  he  have  your  copy  of  it? 

Mr.  Berger:  Let  him  have  the  Court’s  copy. 

(The  document  marked  by  the  Clerk  of  the  Court 

3221  “Plaintiffs’  Exhibit  No.  75”  was  thereupon  exam¬ 
ined  by  the  wdtness.) 

The  Witness :  Thank  vou  verv  much. 

Yes,  Mr.  Wieferich:  What  is  it  you  want? 

By  Mr.  Wieferich: 

Q.  I  say:  Who  decided  on  the  classifications  that  were 
set  up  here : 

For  example,  the  item  called  “Accounts  Receivable”,  and 
“Damages”,  and  “Bad  Debts”,  et  cetera. 

Are  those  your  categories?  A.  Well,  it  is  taken  from 
the  books,  from  the  statements: 
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Accounts  Receivable,  for  example,  it  show's  on  the  asset 
side  what  the  account  receivables  are,  and  how  many  notes 
you  have  on  hand;  that  is  from  the  statement,  or  the  books, 
for  one  thing,  and  the  sales,  too,  I  think  that  is  taken  from 
the  annual  sales,  the  total  of  twelve  months. 

Each  year  is  identical,  the  same  way. 

Q.  Now,  take  the  classification  of  “Bad  Debts”  in  1937 : 
Did  it  appear  on  the  books  as  “Bad  Debts”  in  that  year? 
A.  (referring  to  “Plaintiffs’  Exhibit  No.  75”)  Bad  debts, 
$6,S38 — is  that  correct? 

Q.  Yes.  A.  That  is  where  it  evidently  came  from,  or 
from  the  reserve  fund. 

The  Court:  Just  answer  the  question: 

3222  Did  it  appear  on  the  books  under  that  classifica¬ 
tion? 

The  Witness:  I  will  have  to  look  at  the  books  to  refresh 
my  memory  again. 

This  was  made  several  weeks  ago. 

By  Mr.  Wieferich: 

Q.  Which  book  to  you  want?  A.  The  1937  Ledger. 

Q.  All  right,  here  it  is  (handing  a  volume  to  the  wit¬ 
ness).  A.  (after  examining  the  volume  last  above  referred 
to)  There  is  a  balance  at  the  beginning  of  the  year  of  1937, 
January  2nd,  of  $8,464.21,  which  is — 

Bv  the  Court: 

Q.  (interposing)  How  is  it  marked  on  the  books? 

How  is  it  designated  on  the  books?  A.  $8,464.21. 

Q.  For  what?  A.  For  the  first  of  the  year. 

Q.  I  am  trying  to  ask  you :  How  is  it  classified,  not  what 
the  figures  are,  but  the  classification.  A.  The  balance  on 
“Reserve  for  Sales  Allowances”. 

Q.  Will  you  read  that  again?  A.  The  balance  for  “Re¬ 
serve  for  Sales  Allowances”,  which  was  really  bad  debts. 
Q.  Does  it  state  there  that  it  includes  bad  debts'? 

3223  A.  No. 
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The  Court:  Very  well. 

The  Witness:  There  are  two  accounts  like  that. 

The  Court:  I  do  not  think  that  that  exhibit  deserves 
great  weight  in  view  of  the  fact  that  it  does  not  correspond 
with  the  books. 

The  Witness:  Give  me  time  to  work  on  this;  let  me 
check  this. 

The  Court :  Proceed,  Mr.  Wieferich. 

By  Mr.  Wieferich: 

Q.  Now,  is  the  “Allowances”  account  in  this  exhibit, 
“Plaintiffs’  Exhibit  No.  75”,  the  so-called  “Sales  Allow¬ 
ances” — is  that  what  that  is,  Mr.  Vort?  A.  It  is  called 
“Sales  Allowances”,  but,  in  the  index  they  have  pencilled 
“Bad  Debts”. 

It  may  be  a  misnomer  bv  the  girl  who  wrote  it:  There 

w  i  C1 

are  two  accounts,  and  therefore  they  could  not  be  the  same. 

Q.  My  question  is  this  and  it  has  to  do  with  “Sales  Al¬ 
lowances”. 

On  your  “Plaintiffs’  Exhibit  No.  75”  you  have  the  item 
of  “Allowances”. 

Is  that  what  you  call  “Sales  Allowances”?  A.  That 
would  be  so,  I  believe. 

Q.  And  what  does  that  account  consist  of,  the 
3224  “Sales  Allowances”? 

How  was  that  category  made  up — what  was  in¬ 
cluded  in  that?  A.  What  was  what? 

Q.  What  was  included  in  your  category  of  “Sales  Al¬ 
lowances”?  A.  Let  me  look  at  the  book. 

Q.  All  right  (handing  the  General  Ledger  to  the  wit¬ 
ness).  A.  (after  examining  the  document  last  above  re¬ 
ferred  to)  Well,  these  were  allowances  of  damages  and 
also  rebates,  deductions,  which  were  put  through  the  books. 

It  is  the  only  thing  I  can  think  of. 

The  Court:  Have  you  another  copy  of  this  paper? 

Mr.  Wieferich :  I  am  sorry,  your  Honor :  here  it  is  (hand¬ 
ing  a  copy  of  “Plaintiffs’  Exhibit  No.  75”  to  the  Court). 
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The  Court  (after  examining  the  document  last  above  re¬ 
ferred  to) :  Proceed. 

By  Mr.  Wieferich : 

Q.  You  say  that  that  included  rebates?  A.  It  must  have 
included  rebates,  and  allowances — things  of  that  kind ;  sales 
allowances. 

Q.  Is  it  not  a  fact  that  there  was  no  other  place  on  the 
books  where  the  rebates  to  Thorer  &  Hollender  ap- 

3225  pear,  except  under  “Sales  Allowances”?  A.  That 
is  the  only  place  they  could  have  been,  yes;  they 

could  not  appear  anywhere  else  because  it  was  against  the 
sales. 

Q.  Now,  was  the  rebate  a  sales  allowance?  A.  Yes;  it 
is  a  return  from  the  charge. 

Q.  And  was  it  the  same  as  the  allowances  to  other  com¬ 
panies  with  whom  you  dealt?  A.  Whenever  we  gave  an 
allowance  to  a  customer  we  did  the  same  thing:  It  had  to 
come  off  the  same  account. 

Q.  Now,  what  percentage  of  business  did  Thorer  &  Hoi- 
lender  represent,  compared  with  your  total  business,  say 
in  1937,  approximately?  A.  Well,  I  could  not  tell  exactly. 

I  assume  about  fifteen  per  cent,  maybe  twenty  per  cent — 
maybe  eighteen  per  cent. 

I  could  not  tell  exactly  unless  I  look  at  the  accounts  re¬ 
ceivable  ledger,  look  at  their  accounts. 

Q.  Would  it  be  as  high  as  forty  per  cent  or  fifty  per  cent? 
A.  Never,  no — it  could  not  be  that. 

Q.  Well,  now,  what  did  your  normal  rebate  run  to  to 
Thorer  &  Hollender  per  year,  say  in  1938?  A.  It  varied  in 
accordance  with  the  business. 

I  know  in  the  early  twenties  there  was  a  time  when 

3226  we  allowed  them  ten  cents  per  skin  on  a  charge,  pos¬ 
sibly,  of  $1.15  or  $1.25;  and  then,  sometimes  five 

cents  when  it  was  $1.25;  or  7%  cents  at  other  times. 

We  gave  them  that  attraction,  and  other  companies,  too, 
to  get  work  in  a  slow  time,  and  we  varied  it  in  accordance 
with  the  need. 
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Q.  If  you  will  look  at  “Plaintiffs’  Exhibit  No.  75”,  under 
the  “Allowances”  column,  I  think  you  will  notice  that  there 
is  $61,464,  listed  as  “Allowances”. 

Do  you  see  that  (exhibiting  “Plaintiffs’  Exhibit  No.  75” 
to  the  witness)?  A.  (after  examining  the  document  last 
above  referred  to)  Yes,  I  see  it. 

Mr.  Berger:  For  the  year  1938? 

By  Mr.  Wieferich: 

Q.  That  is  for  the  year  1938,  is  it  not,  Mr.  Vort,  the 
$61,464?  A.  Yes. 

Q.  Does  that  mean  allowances  to  all  of  the  customers? 
A.  To  all  the  customers? 

Q.  Yes.  A.  Yes,  I  think  it  does. 

Q.  And  does  it  include  damages  as  well?  A.  In 
1938 — i  will  see  (examining  the  volume  further) : 
3227  Well,  the  General  Ledger  shows  the  Journal  Entries. 

I  have  to  see  the  Journal  to  see  the  amount  en¬ 
tered  in  the  General  Ledger. 

I  could  not  say  “Yes”  or  “No”,  unless  I  see  it. 

Q.  Don’t  you  know?  A.  Normally  I  would  say  that  these 
are  sales  allowances  and  allowed  against  sales  and  debited 
to  the  sales  account,  but  if  you  want  my  question  answered 
correctly,  I  have  to  see  the  Journal  to  see  whether  it  is  an 
allowance  or  a  bad  debt. 

Q.  Did  not  you  make  this  up  yourself?  A.  I  gave  a  sum¬ 
mation  of  the  General  Ledger — I  gave  the  total  sum  of  all 
the  accounts. 

The  Court :  My  recollection  is  that  the  witness  stated  on 
direct  examination  that  he  made  out  this  statement. 

Mr.  Wieferich :  Yes. 

Mr.  Berger:  Your  Honor,  that  is  true,  but  would  you  ask 
him  to  memorize  all  the  entries  in  the  General  Ledger? 

The  Court :  I  am  not  saying  anything  about  that. 

Proceed. 
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By  Mr.  Wieferich: 

Q.  Don’t  you  know  what  you  were  including  in  “Allow¬ 
ances”  when  you  took  those  figures  off  the  books?  A.  I  did 
five  years  at  a  time,  so  what  I  ask  is  to  see  my  Journal 
and  look  at  each  item  —  there  are  fifteen  or 

3228  sixteen  items,  and  I  can  look  at  them  and  I  can  give 
you  the  total  summation  in  each  one. 

Q.  I  take  it  that  you  do  not  recall. 

Do  you  recall  whether  you  included  “Damages”  or  not 
in  your  “Sales  Allowances”  in  1938?  A.  In  1938  it  seems 
that  I  did. 

Q.  Do  you  know?  A.  I  would  rather  make  sure.  I  would 
not  want  to  answer  that  unless  I  look  it  up. 

Q.  Do  you  recall  whether  you  included  “rebates”?  A.  I 
think  my  answer  holds  for  that,  too. 

I  cannot  remember  all  these  facts  and  figures  from  1937, 
unless  I  look  it  up  again — nobody  could. 

Mr.  Berger:  Your  Honor,  the  Journal  is  in  Court. 
There  is  no  suppression  here. 

The  Court:  Are  you  objecting  to  this  question? 

Mr.  Berger:  I  am  objecting  to  the  question  for  just  one 
reason,  that  the  way  it  stands  now  it  may  leave  the  record 
in  a  bad  light. 

The  Court:  I  overrule  the  objection. 

By  Mr.  Wieferich: 

Q.  Well,  now,  what  do  you  want — the  Journal  for  1938? 
A.  Yes,  for  the  full  year  of  1938 — I  think  it  starts  with 
Journal  106,  and  it  carries  on  from  there. 

3229  Mr.  Wieferich:  I  give  to  the  witness  now  the 
Journal  for  Herman  Basch  &  Company  for  the 

period  from  January  1,  1937,  through  April  30,  1938. 

The  Witness  (after  examining  the  volume  last  above  re¬ 
ferred  to) :  This  is  not  the  full  volume.  This  is  only  April 
— I  would  like  it  to  December. 

I  think  there  is  another  one  after  this. 
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By  Mr.  Wieferich : 

Q.  I  want  you  to  go  through  the  Journal,  Mr.  Vort,  for 
all  of  1938.  A.  Yes. 

Q.  And  pick  out  the  “Sales  Allowances”  for  Thorer  & 
Hollender  for  that  vear. 

I  think  that  I  can  help  you  because  I  have  the  folio  ref¬ 
erence  here. 

Will  you  examine  Page  116  of  the  Journal  that  you  have 
there  and  tell  me  if  you  have  a  “Sales  Allowance”  for 
Thorer  &  Hollender  and,  if  so,  the  amount  of  it?  A.  In 
1938— Page  116? 

Q.  Yes.  A.  (after  examining  the  volume  last  above  re¬ 
ferred  to)  That  is  the  first  Thorer  &  Hollender  item  there. 
I  see  that  you  put  pencil  figures  right  next  to  it. 

3230  Q.  Will  you  read  the  amount  into  the  record?  A. 
(referring  to  Page  116  of  the  Journal  for  the  month 

of  March  193S)  “Sales  Allowances”,  credited  to  Thorer  & 
Hollender,  $2,363.95. 

Q.  Now,  is  that  “Damages”  or  a  “Rebate”  or  what  can 
you  tell  us  about  it?  A.  It  says  “Allowance  for  Damages 
as  Agreed”. 

It  may  be  a  rebate;  I  don’t  know.  It  is  hard  to  say  now. 
A  Journal  only  has  that  figure;  we  had  to  see  their  bill 
to  verify  that,  or  the  agreement,  or  letter. 

Q.  Your  books  do  not  show  whether  it  is  a  “Rebate”  or 
“Damages”  or —  A.  (interposing)  It  says — 

The  Court  (interposing) :  Will  you  read  the  question, 
please? 

The  Reporter  (reading).: 

“Q.  Now  is  that  ‘Damages’  or  a  ‘Rebate’  or  what  can 
you  tell  us  about  it?  A.  It  says  ‘Allowance  for  Damages 
as  Agreed’. 

It  mav  be  a  rebate;  I  don’t  know.  It  is  hard  to  sav  now. 

V  1 

A  Journal  only  has  that  figure ;  we  had  to  see  their  bill  to 
verify  that,  or  the  agreement,  or  letter. 

Q.  Your  books  do  not  show  whether  it  is  a  ‘Re- 

3231  bate’  or  ‘Damages’  or —  A.  It  says — ” 
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The  Witness:  This  says  “Allowance  for  Damages  as 
Agreed 

That  is  all  the  book  notation  is. 

By  Mr.  Berger : 

Q.  Could  that  be  a  rebate? 

Your  Honor,  I  object:  You  have  not  permitted  me  to 
vary  the  language  of  the  book  and  I  object  to  the  Govern¬ 
ment  doing  so. 

The  books  speak  for  themselves. 

The  Court :  If  the  books  speak  for  themselves,  I  will  have 
to  strike  out  the  schedules  prepared  by  the  witness. 

Mr.  Berger:  Those  are  summaries  of  the  books. 

We  could  not  put  the  books  in  the  record. 

The  Court:  I  overrule  the  objection. 

Proceed. 

By  Mr.  Wieferich: 

Q.  Will  you  turn  to  Page  118  of  the  Journal,  for  the 
month  of  April  1938,  and  read  into  the  record  any  “Sales 
Allowances”  appearing  thereon  for  Thorer  &  Hollender, 
and  what  the  entry  reads?  A.  (reading  from  the  book  in 
question)  “Sales  Allowances,  Thorer  &  Hollender”,  cred¬ 
ited  with  $9,  and  that  is  marked  “Shortage  of  One  Persian 
Skin,  Bill  No.  2718”. 

Q.  And  will  you  read  from  Page  120  of  the  Jour- 
3232  nal  for  the  same  month,  April,  1938? 

Mr.  Berger:  Will  the  witness  read  the  answer — 
pardon  me,  the  Reporter? 

The  Reporter  (reading) : 

“A.  ‘Sales  Allowances,  Thorer  &  Hollender’,  credited 
with  $9,  and  that  is  marked  ‘  Shortage  of  One  Persian  Skin, 
Bill  No.  2718’.” 

Mr.  Berger :  Thank  you. 

By  Mr.  Wieferich: 

Q.  Nowt,  wall  you  turn  to  Page  120  of  the  Journal,  for 
April,  1938,  and  read  that  entry?  A.  (reading  from  the 
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Journal)  On  Page  120,  under  the  date  of  April  29,  Thorer 
&  Ilollender  was  credited  with  $1811.S0,  with  an  explana¬ 
tion: 

“Additional  Allowance  on  February  Account  as 
Agreed.” 

Again,  we  had  to  see  what  that  was;  it  may  have  been 
an  allowance  and  it  may  have  been  a  damage. 

Q.  You  mean  it  may  have  been  a  “rebate”  or  “dam¬ 
age”?  A.  It  may  have  been  either  one;  unless  we  see  the 
actual  bill  I  cannot  say. 

Q.  I  ask  the  witness  to  examine  the  Journal  of  Herman 
Basch  &  Company  for  the  period  beginning  May  1,  193S,  re¬ 
ferring  to  J-6  of  that  book,  and  I  will  ask  him  to  read 

3233  into  the  record  any  entry  which  appears  as  a  “sales 
allowance”  for  Thorer  &  Hollender,  Inc. 

•  •••••#••• 

Q.  Will  you  read  the  entry?  A.  It  says:  Sales  allow¬ 
ance  credited  Thorer  &  Hollender,  Incorporated,  $30,  which 
pays  for  delivery  shortage  of  a  skin  on  May  11th,  for  $15; 
and  another  skin  that  was  short  on  delivery  on  May  19th, 
for  which  they  also  charged  $15 ;  or  a  total  of  $30  credited 
to  their  account  for  shortage. 

Q.  Will  you  refer  to  Page  J-S,  June,  193S?  A.  (upon 
examining  the  volume  under  consideration  further) 

3234  Thorer  &  Hollender  again  was  credited  in  this  month 
for  a  shortage,  which  took  place  on  delivery,  a  deliv¬ 
ers  that  we  executed  on  Mav  26th. 

Q.  Bead  the  amount.  A.  They  were  two  skins  short,  at 
$12  apiece,  which  made  an  aggregate  credit  of  $24. 

Q.  That  is  in  the  “Sales  Allowances”  account?  A.  Yes, 
I  imagine  it  is — it  is  a  small  amount. 

Q.  How  about  “J-14”,  in  June,  1938?  A.  (after  exam¬ 
ining  the  volume  under  consideration  further)  On  June 
20th,  there  is  an  item:  Allowance  as  agreed  on  damaged 
skins,  $5,258.  credit. 

Now,  that  again — 

The  Court  (interposing) :  Just  answer  the  question. 
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By  Mr.  Wieferich : 

Q.  What  does  it  say  on  the  book?  A.  (referring  to  Page 
14  of  the  Journal  for  June,  1938)  It  says: 

“Allowance  on  Damaged  Skins  as  Agreed.” 

Q.  And,  the  Journal  for  the  month  of  July,  1938,  at  Page 
25. 

Will  you  refer  to  that,  please?  A.  (examining  the  Jour¬ 
nal  further)  Yes:  I  have  it  here. 

3235  Q.  What  does  it  say  there?  A.  (reading  from  the 
Journal)  “Sales  Allowances”,  a  credit  of  $3,678, 

to  “Thorer  &  Hollender,  Inc.” 

Then  it  says : 

“2,452  Persian  skins  at  $1.50  allowance  on  delivery  of 
June  30,  1938”,  which  gives  that  total  of  $3,678. 

Q.  And  the  Journal,  at  Page  26,  in  July  of  1938?  A.  (re¬ 
ferring  to  the  Journal  in  question)  That  is  “Sales  Allow¬ 
ances,  Thorer  &  Hollender,  Inc.,  short  two  Persian  Lamb 
skins,  at  $11.25  per  skin  from  our  Bill  No.  3220”  delivered 
on  July  Sth,  $22.50. 

Q.  And  the  same  Journal  at  Page  30,  August  of  1938.  A. 
(referring  to  the  Journal  further)  Journal  Page  30,  did 
you  say? 

Q.  Yes.  A.  I  have  it  here  (referring  to  the  Journal). 

Q.  What  does  it  say?  A.  “Thorer  &  Hollender,  Inc.,  for 
shortage  of  three  Persian  Lamb  skins  on  bill  No.  3326,  de¬ 
livered  on  August  3,  1938.  Their  charge  No.  137025,  $32.” 

Q.  And  the  Journal  at  Page  37,  for  August,  1938.  A. 
Page  37? 

Q.  Yes.  A.  (referring  to  the  Journal  further) 

3236  Now,  this  is  a  credit  of  $4,062.18,  and  it  is  listed: 

“Allowance,  one-half  dye  bill  No.  3449,  dated  Au¬ 
gust  22nd”. 

Then,  next  to  it,  in  shorthand,  is  the  contraction  which 
reads  “Price  reductions.” 

That  is  only  in  pencil,  evidently,  that  “price  reductions”. 
Q.  Did  you  put  that  shorthand  character  in  there?  A.  I 
can  happen  to  read  it.  It  happens  to  be  Pitman. 
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Whether  I  put  it  in  or  not,  I  do  not  know. 

My  secretary  uses  Pitman,  also. 

Q.  Now,  Mr.  Vort,  will  you  turn  to  the  Journal  at  Page 
43  for  the  month  of  September,  1938?  A.  Page  43? 

Q.  Yes.  A.  (referring  to  the  Journal  further)  It  says 
here:  “Allowances  on  Shortages”  of  the  following  bills, 
and  then  it  lists  four  bills,  totalling  eight  skins,  all  deliv¬ 
ered  on  four  particular  bills,  for  which  the  charge  is 
$111.75. 

Q.  Now,  will  you  go  to  the  Journal  at  Page  52,  for  the 
month  of  October,  193S?  A.  (referring  to  the  Journal)  At 
Page  52,  there  is,  under  “Sales  Allowances”,  for  Thorer  & 
Hollender,  Inc.,  a  “Charge  for  shortages  on  September 
bills”,  or  September  shipments,  which  is  shortages 

3237  taken  from  three  particular  shipments  or  a  total  of 
seven  skins,  the  total  given  as  $S1.25. 

Q.  And  the  Journal  at  Page  56.  That  is  Page  56  of  the 
same  month,  October,  1938.  A.  (referring  to  the  Journal 
further)  Again  this  is  a  credit  of  $4,065,  on  the  31st  of  Oc¬ 
tober,  and  it  is  “Allowance  for  Damages  as  Agreed”. 

Now,  recalling  what  I  can,  I  will  say  that  maybe,  if  I  can 
answer  that,  it  must  be  the  arrangement  they  wanted  and 
their  method  for  allowing  for  the  rebate. 

Q.  But  what  does  the  book  say?  A.  It  says  “Allowance 
for  Damages  as  Agreed”,  but  I  would  have  to  see  the  ac¬ 
count  to  verify  just  what  it  is. 

Q.  Now,  for  November,  1938,  the  Journal  entry  at  Page 
66 — will  you  read  that?  A.  (referring  to  the  Journal) 
“Allowance  for  Claim  of  Shortage,  two  Persian  at  $17  per 
skin  on  bill  November  4,  our  order  No.  4009,  $34.” 

Q.  And  the  Journal  at  Page  75,  for  December,  193S. 

Will  you  read  what  is  there?  A.  (referring  further  to 
*the  Journal)  Well,  that  is  a  loss  of  6,046  S.  W.  Persians, 
Bill  No.  4004,  at  $2.50  a  skin,  or  $15,115. 

Usually  at  the  end  of  the  year  there  are  larger  amounts 
that  accumulate  after  these  reductions,  and  thev  are 

3238  allowed  on  a  basis  of  that  kind. 
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The  Court:  I  do  not  understand  that  answer. 

The  Witness :  It  is  charged  to  ‘  ‘  Sales  Allowances.  ’  ’ 

By  Mr.  Wieferich: 

Q.  Is  there  another  entry  on  that  page?  A.  Yes;  right 
underneath  that  there  is  another  entry  which  reads : 

“For  bill  No.  3978  damage  to  560  Canadskies” — that  is 
a  type  of  Persian — “at  $2  per  skin,  $1120.” 

This  is  all  in  1938. 

There  are  others  besides. 

Q.  Is  that  the  only  other  entry  on  that  page — just  the 
two  entries  of  “Sales  Allowances”?  A.  (after  examining 
the  Journal  further)  I  believe  so. 

Q.  There  are  only  the  two  entries?  A.  Yes. 

Mr.  Wieferich:  What  was  the  last  figure? 

The  Reporter:  $1,120. 

By  Mr.  Wieferich: 

Q.  Is  there  not  another  figure  on  Page  75?  A.  (after  ex¬ 
amining  the  Journal  further)  Oh,  yes;  there  was  an  al¬ 
lowance  of  2,190  Salted  Metes,  which  is  a  certain  type  of 
fur,  on  Bill  No.  2539  of  February  7, 1938,  which  was  finally 

adjusted  here  at  $2,316.32. 

3239  Mr.  Berger:  Is  this  in  1939,  Mr.  Wieferich? 

The  Witness:  1938. 

By  Mr.  Wieferich: 

Q.  What  date  in  December?  A.  These  are  evidently  the 
closing  entries,  part  of  the  preceding  closing  entries,  for  all 
allowances  and  rebates  up  to  December,  1938,  for  them  and 
for  other  customers. 

Q.  Were  there  any  entries  to  other  than  Thorer  &  Hol- 
lender  on  that  date  and  on  that  Page  75  of  the  Journal  that 
you  have  been  reading  from? 

You  have  read  three  of  them.  A.  (upon  examining  Page 
75  of  the  Journal  further)  There  is  another  entry  of  $2,564, 
which  represents  an  allowance  of  $1  per  skin  on  Bill  No. 
4009,  “Damaged  in  dye”,  November  4th. 
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They  gave  us  a  lot  of  business  and  they  had  a  lot  of  re¬ 
bates  and  damages. 

Q.  Well,  now,  were  all  of  those  allowances  that  you  have 
read  olf  in  193S  included  in  the  figure  that  you  put  down 
in  your  “Plaintiffs’  Exhibit  No.  75”  this  figure  of  “actual 
allowances”  of  $61,464?  A.  (referring  to  the  exhibit  last 
above  mentioned)  Well,  we  look  at  the  total  now  and  we 
find  out : 

The  total  allowances  were  $61,464.19  which  included  all 
the  allowances  for  all  the  trade. 

3240  Q.  Including  the  ones  you  have  just  read  off?  A. 
Right,  right. 

Q.  Now —  A.  (interposing)  They  were  the  ones  that 
had  the  biggest  rebates  because  of  the  volume  they  gave  us, 
so,  therefore,  thev  would  have  more  rebates  than  anvone 
else. 

Q.  There  is  nothing  in  the  books  that  says  anything  about 
“rebates”,  is  there? 

Where  do  you  find  anything  that  says  anything  about 
“rebates”  on  the  books?  A.  A  “Sales  Allowance”  or  “Re¬ 
bate”  can  be  held  under  the  same  caption;  that  is  the  way 
we  always  keep  it. 

There  was  never  an  account  called  “rebates”  on  our 
books. 

Q.  There  never  was?  A.  I  do  not  recall  it. 

Q.  Is  there  any  reason  why  there  never  was?  A.  Except 
that  “rebate”  and  “allowance”  is  the  same  thing  to  me, 
or  to  the  bookkeepers,  or  the  accountants. 

Q.  Well,  now,  the  figures  you  read  off  for  Thorer  &  Hol- 
lender,  for  1938,  total,  according  to  my  figures,  $43,038  for 
the  year.  A.  I  did  not  add  it  up. 

Q.  And  thirty-nine  cents.  A.  I  did  not  add  it  up. 

3241  Q.  Which  is,  approximately,  seventy  per  cent  of 
all  your  allowances  listed  on  “Plaintiffs’  Exhibit  No. 

75”. 

Can  you  tell  me  any  reason  why  Thorer  &  Hollender,  In¬ 
corporated,  got  seventy  per  cent  of  all  your  allowances  if 
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they  only  did  twenty  per  cent  of  your  business,  or  if  you 
only  did  twenty  per  cent  of  your  business  with  them?  A. 
Well,  I  w-ould  say  in  the  first  place  that  approximately 
maybe  more  than  half,  of  that,  wras  repaid  out  of  the 
$40,000  that  you  added  up.  I  don’t  know. 

Let  us  assume  that  was  twenty  and  the  other  twenty  may 
have  been — this  is  out  of  the  air — I  have  not  looked  at  each 
individual  item  and  checked  it  up,  but  let  us  assume  that 
the  other  $20,000  w-ere  for  damages — they  were  more  ex¬ 
acting  than  anyone  else,  and  they  knew  more  about  the 
business,  and  whether  they  made  a  profit  or  lost  money  they 
still  made  their  complaints,  so  they  were  tougher  in  their 
demands,  and  they  knew"  they  were  a  big  account  of  ours, 
and  in  those  years  w-e  acted  accordingly. 

Q.  Mr.  Mahler  was  connected  with  both  companies,  as 
president  of  Thorer  &  Hollender,  Incorporated,  and  as  spe¬ 
cial  adviser  in  Herman  Basch  &  Co.,  Inc.? 

Is  that  true?  A.  Yes. 

3242  Q.  Did  he  say  anything  about  “rebates”?  A.  We 
had  to  agree,  it  is  true;  they  carried  more  weight 
than  the  others,  and  it  may  be  that  those  rebates  wTere 
higher  because  in  the — 

Q.  (interposing)  Were  they  not  based,  at  least  in  part, 
on  the  fact  that  Thorer  &  Hollender,  Incorporated,  and 
Herman  Basch  &  Company,  Incorporated,  were  sharing  ex¬ 
penses  on  a  Russian  contract  that  Paul  Hollender  had  en¬ 
tered  into?  A.  We  were  not  sharing  expenses. 

I  do  not  know  what  arrangement  they  made  among  them¬ 
selves,  when  wre  were  in  the  company,  this  present  manage¬ 
ment,  but  I  do  know-  the  argument  put  forth  by  those  peo¬ 
ple,  or  to  the  best  of  my  memory,  the  arguments  put  forth 
by  them  to  Thorer  &  Hollender  w-ere  that  if  they  did  not 
enter  the  contract  to  secure  raw  materials  we  would  have 
no  business  to  take  care  of  and  we  would  not  have  any 
dyeing  of  any  consequence. 

We  did  not  share  in  contracts. 
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We  may  have  allowed  them  more  that  year,  or  in  a  num¬ 
ber  of  years,  than  prior;  in  other  words,  my  best  recollec¬ 
tion  is  that  if  it  was  seven  and  a  half  cents,  it  may  have  be¬ 
come  ten  cents,  or  if  it  was  five  cents  it  may  have  become 
ten  cents. 

We  did  not  share  in  any  contracts  with  them. 

Q.  Why  did  it  increase?  A.  What  is  that? 

3243  Q.  Why  did  it  increase  in  those  years?  A.  Be¬ 
cause  of  the  attraction  of  business,  because  if  they 

did  not  make  agreements  to  import  the  skins  we  would  have 
no  skins  to  dye — it  was  just  a  business  arrangement.  That 
is  how  we  were  sold  a  bill  of  goods. 

Conditions  were  different  in  the  final  years. 

Q.  Who  did  you  discuss  it  with?  A.  Mr.  Schoenburg 
and  Mr.  Schrenk,  or  people  interested  in  it. 

We  had  no  stock  in  the  company  then;  we  were  just  man¬ 
aging  them. 

If  they  told  us  to  allow  them  $50,000,  we  would  have  to 
follow  instructions  and  allow  it  to  them. 

We  did  not  know  and  had  no  will  in  the  matter. 

Q.  Did  you  ever  break  it  down :  How  much  of  the  rebate 
was  based  on  the  Russian  contract  that  Paul  Hollender  en¬ 
tered  into?  A.  I  do  not  think  I  did. 

Q.  Were  you  ever  aware  of  such  a  breakdown? 

Was  such  a  breakdown  made  in  fact?  A.  I  do  not  recall 
exactlv  whether  they  did  that. 

They  may  have  stated  the  number  of  skins  they  bought 
under  the  contract  and  at  the  time  we  applied  so  many 
pennies  per  skin  on  the  basis  of  the  whole  amount,  but  I  do 
not  recall  seeing  any  actual  breakdown  of  figures, 

3244  how  manv  were  coming  in  and  how  many  were  going 
out  and  how  many  were  being  dyed. 

We  may  have  a  breakdown  on  how  many  skins  we  were 
allowed  all  told,  whether  Russian  or  not. 

We  got  reports  from  them  showing  how  they  deducted 
for  the  various  skins  we  dyed. 
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Q.  Was  there  anything  in  their  books —  A.  (interpos¬ 
ing)  Those  are  evidently  secondary  records  that  are  not 
entered  in  the  books  and  from  the  record  of  secondary  en¬ 
tries,  we  do  make  the  entries  in  the  books — we  do  not  put 
in  a  couple  of  pages  of  an  item  in  a  journal,  but  just  the 
summation  of  the  item. 

Q.  Is  there  anything  in  the  books  that  you  have  in  Court 
here,  the  Journal,  the  ledger,  the  cash  book,  and  so  forth, 
which  will  show  the  amount  of  the  rebate  paid  to  Thorer  & 
Hollender  with  respect  to  the  Russian  contract  that  Paul 
Hollender  negotiated?  A.  I  do  not  think  I  could  find  any¬ 
thing. 

I  do  not  remember  seeing  any  such  entry. 

Q.  There  were  no  such  entries?  A.  I  know  of  none — no, 
I  do  not  know  of  any. 

Q.  Who  made  the  decision  to  put  the  “rebates”  in  the 
“sales  allowances  account”  in  the  first  place?  A.  Evi- 
dentlv  the  accountants  do  that,  the  auditors. 

3245  Q.  Mr.  Percus?  A.  It  does  not  make  any  differ¬ 
ence  where  it  is  placed.  The  only  place  to  put  it — it 
is  a  “sales  allowance”;  there  is  no  other  account. 

Q.  Well,  now,  was  1938  an  unusual  year  with  respect  to 
the  Thorer  &  Hollender  sales  allowances?  A.  (after  exam¬ 
ining  books  of  record)  Well,  looking  back  on  the  previous 
year,  which  happens  to  be  in  the  same  Journal,  the  allow¬ 
ances  were  even  higher  in  1937,  under  the  same  caption, 
and  the  same  method. 

The  allowance  was  $65,101.76  as  against  $61,464. 

I  do  not  think  there  is  anything  unusual  there;  it  was 
less  in  1938  than  it  was  in  1937. 

Q.  You  say  that  the  allowance  for  1937  was  how  much? 
A.  According  to  the  record  here,  there  is  a  sum  of  $65,- 
101.76  in  this  “sales  allowances  account”  (referring  to  the 
Journal  of  Herman  Basch  &  Go.,  Inc.). 

Q.  Now,  on  “Plaintiff’s  Exhibit  No.  75”,  there  is  a  col¬ 
umn  entitled  “Actual  Allowances”  in  which  the  figure  is 
$62,150. 


952 


Is  there  any  reason  for  the  difference?  A.  (upon  exam¬ 
ining  “Plaintiffs’  Exhibit  No.  75”)  In  1938? 

Q.  In  1937.  A.  Oh,  in  1937? 

3246  Q.  Yes — the  figure  you  have  just  read.  A.  Well, 
there  may  have  been  something  realized  on  some  of 

the  allowances  which  set  it  off  again. 

That  would  have  to  come  from  the  Fur  Skin  Account. 
There  may  have  been  something  realized  and  reduced  it 
to  $60,000. 

Q.  Though  the  record  shows  for  1937  the  total?  A.  The 
total  Ledger  shows  a  charge  to  the  Profit  and  Loss  Ac¬ 
count,  a  total  of  $65,101.76  for  1937. 

Mr.  Wieferich:  I  will  ask  the  Court  to  strike  “Plain¬ 
tiffs’  Exhibit  No.  75.” 

These  figures  are  in  conflict  with  the  books  and  they  show 
the  “bad  debts”,  a  title  of  a  column  listing  “bad  debts”, 
and  the  “rebates”  which  are  the  predominant  part  of  the 
allowances  are  not  shown  separately  at  all  on  here. 

I  do  not  think  that  this  “Plaintiffs’  Exhibit  No.  75”  re¬ 
flects  what  is  in  the  books  at  all. 

The  Court:  I  think  it  should  remain  in  as  showing  a 
possible  falsification  of  the  account. 

Mr.  Wieferich :  I  withdraw  the  motion. 

Mr.  Berger:  Let  me  say  for  the  record — as  “a  falsifica¬ 
tion  of  the  account”,  did  you  say? 

The  Court :  It  is  evidence  tending  to  show  that. 

I  do  not  rule  on  that. 

•  •••••#••• 

3247  By  Mr.  Wieferich  : 

Q.  Now,  Mr.  Yort,  in  your  column  entitled  “bad  debts”, 
in  “Plaintiffs’  Exhibit  No.  75”  you  have  five  years  listed 
there. 

Will  you  say  that  those  were  a  fair  representation  of  the 
normal  years  for  the  company’s  bad  debts?  A.  We  have 
years  when  they  are  much  higher,  but  it  happens  to  be  this 
amount  for  this  period  of  five  years. 
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<*.  Now,  I  call  your  attention  to  the  year  1938,  on  that 
“Plaintiffs’  Exhibit  No.  75”  where  the  bad  debts  are  listed 
as  $2,210,  and  you  have  a  reserve  at  the  beginning  of  the 
year  of  $48,261. 

Is  that  right?  A.  (after  examining  “Plaintiffs’  Exhibit 
No.  75”)  No. 

I  think  that  should  be  clarified. 

That  1938  “reserve”  was  not  a  “reserve  for  bad  debts” 
alone ;  it  was  one  account  in  which  both  were  handled,  and 
the  “reserve”  o£  $48,261 — the  actual  “allowances”  and 
“bad  debts”  aggregate  $63,674,  which  were  much 

3248  higher  than  the  amount  reserved. 

Q.  What  was  the  reserve  for  “bad  debts”  in  1938? 
A.  That  was  all,  evidently,  accumulated  into  the  one  ac¬ 
count,  because  you  will  notice  on  the  schedule,  beginning 
in  1939,  1940  and  1941,  it  is  subdivided  into  two  parts,  one 
“damages”  and  one  “accounts  receivable”. 

Prior  to  that  they  were  aggregated  and  consolidated  into 
one  account,  and  I  think  that  should  not  have  been  con¬ 
fused,  and  the  same  thing  may  have  happened  over  here 
(indicating  on  “Plaintiffs’  Exhibit  No.  75”)  when  the  fig¬ 
ures  did  not  jibe  up  by  a  couple  of  hundred  dollars. 

Q.  Cannot  you  examine  your  books  and  say  what  the 
“reserve  for  bad  debts”  was  in  1938?  A.  It  is  hard  to  pick 
them  out,  but  I  will  try. 

Q.  Don’t  you  have  a  separate  figure  as  a  “reserve  for 
bad  debts”  in  1938  at  all?  A.  (after  examining  records) 
Evidently  they  were  accumulated — they  were  together. 

I  do  not  see  them  as  I  see  them  here,  separated. 

We  had  two  accounts  in  1939,  one  “bad  debts”  and  one 
“accounts  receivable.” 

In  1940,  we  had  two  accounts,  one  “bad  debts”  and  one 
“receivables”. 

The  same  is  true  of  1941. 

3249  Prior  to  that  it  does  not  state  there  were  two; 
however,  the  “sales  allowances”  and  “bad  debts” 

aggregated,  together,  a  higher  amount  than  we  reserved. 
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Q.  Do  you  know  of  any  reason  why  they  were  lumped  to¬ 
gether  in  1937  and  193S?  A.  I  cannot  tell  you  why  the 
accountant  put  one  account  there  and  why  he  did  not  after¬ 
wards. 

Q.  You  were  the  treasurer?  A.  I  did  not  open  the  books 
in  the — I  did  not  open  the  accounts  in  the  book. 

I  got  the  total  aggregate  of  the  books,  “sales  allowances” 
and  “bad  debts”. 

I  would  like  to  see  the  statement  of  1937-193S.  He  will 
break  it  down  and  show  you  each  amount  in  that  account. 

That  is  what  I  imagine  it  will  be. 

Get  me  the  statement  of  1937  and  193S — the  accountant 
broke  it  down  from  the  record. 

Q.  You  were  a  director  in  1937  and  1938?  A.  What  is 
that  ? 

Q.  I  say:  You  were  a  director  in  1937  and  1938.  A.  Yes; 
I  was  a  director,  but  I  was  not  the  accountant. 

0.  Did  you  vote  on  the  “reserves”  to  be  set  up  each 
year?  A.  By  instruction,  we  did;  yes. 

3250  Q.  Whose  instruction?  A.  I  answered  that  on  di¬ 
rect  and  cross-examination — the  instruction  of  Mr. 
Ward  and  Mr.  Mahler,  or  the  accountant:  Those  in  charge 
of  giving  instructions  for  that. 

0.  Did  you  discuss  these  reserves  with  them? 

Mr.  Berger:  Let  me  object,  your  Honor,  on  the  ground 
that  it  is  repetition. 

He  has  gone  into  that  repeatedly,  and  you  instructed  me 
not  to  be  repetitious. 

I  make  the  objection. 

The  Court:  Very  well;  I  overrule  it. 

By  Mr.  Wieferich : 

Q.  Do  you  recall,  at  the  end  of  1938,  you  had  an  excess 
reserve  of  $40,000  for  “bad  debts”  on  your  books?  A.  No, 
I  do  not  recall  that. 

Q.  Can  you  refresh  your  recollection  by  looking  at 
“Plaintiffs’  Exhibit  No.  75”  and  telling  me  if  the  differ- 
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ence  between  “bad  debts”  actually  accrued  that  year,  and 
the  “reserves”  set  up  at  the  beginning  of  the  year,  was 
ever  discussed  by  anyone  else  in  the  company  as  being  an 
excess?  A.  Did  you  refer  to  1938?  • 

Q.  Yes.  A.  I  was  about  to  say  that  the  balance  at  the 
beginning  of  the  year  1938,  for  “reserves”  was  $48,261. 

By  the  time  we  finished  the  year,  we  exceeded  that 

3251  reserve  by  an  amount  that  was  approximately 
$15,400. 

In  other  words,  the  total  allowances  were  $63,674,  as  to¬ 
talled  up  here  (indicating  on  “Plaintiffs’  Exhibit  No.  75”). 

Q.  You  mean,  then,  you  actually  had  a  deficit  in  that  re¬ 
serve — is  that  right — at  the  end  of  the  year?  A.  I  mean 
that  the  reserves  were  not  sufficient,  and  we  used  a  new  re¬ 
serve  each  year  on  the  basis  of  what  happened  the  year 
before. 

Q.  Do  you  recall  any  discussion  with  Mr.  Percus  or  Mr. 
Ward,  at  the  end  of  the  year  1938,  as  to  what  to  do  with 
the  $40,000  excess  “bad  debts”  reserve?  A.  No,  I  do  not 
recall  any  such  discussion  or  reference  to  that,  personally. 

They  may  have  asked  at  a  meeting — they  may  have  dis¬ 
cussed:  “What  do  you  think  the  reserves  should  be”,  but 
it  is  not  outstanding. 

Just  this  report  indicates  how  much  is  outstanding  at 
the  present  time. 

How  many  notes  there  are  outstanding  and  how  many  ac¬ 
counts  receivable  are  outstanding,  and — 

The  Court  (interposing) :  Will  you  read  the  question, 
please,  Mr.  Middlemiss,  and  will  you  answer  it,  Mr.  wit¬ 
ness? 

The  Witness :  He  asked  me  that. 

The  Court:  Why  keep  on  when  he  asks  you  a 

3252  question  and  you  have  already  answered  it? 

The  Witness:  I  am  sorry. 

By  Mr.  Wieferich : 

Q.  I  will  ask  the  witness  to  refresh  his  recollection  by 
referring  to  “DJP-15-A”,  a  cable  from  Mr.  Ward  to  Doctor 
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Hollender,  December  6,  1938,  and  particularly  that  part  of 
the  cable  that  reads: 

“Percus  suggests  possible  solution  forty  excess  reserve 
bad  debts  last  year  by  purchase  forty  new  stock  realty 
company  then  write  down  value  on  books  to  present  value.” 

Mr.  Berger:  Will  you  show  that  to  the  witness,  please? 

Mr.  Wieferich:  It  is  Plaintiffs’  Exhibit  DJP-15-A  (hand¬ 
ing  the  exhibit  in  question  to  the  witness). 

Mr.  Berger:  That  is  from  Ward  to  Hollender? 

Mr.  Wieferich:  Yes. 

(“Plaintiffs’  Exhibit  Xo.  DJP-15-A”  was  examined  by 
the  witness.) 

The  Court:  May  I  see  that? 

Mr.  Wieferich:  Certainly  (handing  the  exhibit  in  ques¬ 
tion  to  the  Court). 

The  Court  (after  examining  the  document  last  above  re¬ 
ferred  to)  :  What  is  your  question? 

Mr.  Wieferich:  I  will  put  my  question  again: 

3253  By  Mr.  Wieferich: 

Q.  My  question  is,  Mr.  Vort: 

Do  von  recall  discussing  that  matter  with  Mr.  Percus? 
A.  No,  nothing  about  reserves. 

This  cablegram  was  sent — 

The  Court  (interposing):  The  question  is: 

Do  you  recall  it  or  not  ? 

The  Witness :  No,  sir,  I  do  not. 

The  Court:  Very  well. 

By  Mr.  Wieferich: 

Q.  Further  refreshing  your  recollection,  Mr.  Vort,  will 
you  read  the  first  sentence  of  the  cable  which  says : 

“Paul  Percus  Basch  years  profit  two  hundred  forty.” 

Do  you  recall  sending  Mr.  Percus  the  years  profit  at  that 
time?  A.  I  do  not  know  that  I  spoke  to  Mr.  Percus  about 
the  years  profit. 
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Evidently  Mr.  Percus  knew  what  the  years  profit  was 
for  he  is  the  accountant. 

It  is  an  ordinary  question  to  ask  what  profit  we  will 
make. 

Q.  Then  it  goes  on: 

“Less  the  following  suggested  deductions  .  .  .  ” 

3254  Did  you  suggest  any  deductions?  A.  No,  I  did 
not. 

Q.  Did  you  discuss  that  with  Mr.  Percus  at  all?  A.  No. 
Q.  Or  with  Mr.  Ward?  A.  No. 

Mr.  Wieferich:  That  is  all,  your  Honor,  that  I  have. 

#*•••••••• 

3255  Redirect  Examination 

By  Counsel  for  the  Plaintiffs 
By  Mr.  Berger : 

Q.  Mr.  Vort,  will  you  turn  to  Page  207  of  the  Ledger, 
which  I  believe  is  entitled  “Sales  Allowances”. 

Do  you  have  that?  A.  (referring  to  a  book  of  record) 
Page  207,  yes. 

Q.  On  cross-examination  I  believe  you  testified  that  there 
was  a  total  there  for  1937,  of  $65,101.76.  A.  Under  the 
“Sales  Allowances  Account”  yes. 

Q.  Is  that  what  it  says?  A.  Yes. 

Q.  Was  there  any  credit  in  that  account?  A.  After  ex¬ 
amining  the  books,  I  find  an  item  which  was  a 

3256  credit  to  “Sales”  as  I  assumed,  coming  to  $2,951.65, 
which  increased  the  “Sales”  and  decreased  the 

“Sales  Allowances”  by  that  amount. 

Q.  Is  that  credit  to  “Sales”  shown  in  the  Journal? 
Look  at  Page  95  of  the  Journal  please.  A.  (after  exam¬ 
ining  another  book  of  record)  Yes,  that  is  credited  to 
“Sales”,  at  Page  95,  December,  1937,  to  close  out  debits 
on  a  later  account,  $2,951.65. 

*••••••••• 
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3257  Q.  We  can  find  the  “Sales  Allowances”  by  look¬ 
ing  in  here  (referring  to  a  Ledger). 

It  is  Page  1S3 — I  thought  it  was  Page  207. 

The  Witness  (after  examining  the  Ledger) :  It  is  Page 
183. 

By  Mr.  Berger: 

Q.  Let  us  read  into  the  record  what  that  shows. 

That  is  $65,101.76. 

Is  that  right?  A.  (referring  to  Page  1S3  of  the  General 
Ledger  of  Herman  Basch  &  Co.,  Inc.,  January,  1937  to  De¬ 
cember  1938)  Correct. 

Q.  Now,  you  deducted  a  “Sales  Allowance”  from 

3258  that,  a  sales  credit  of  what?  A.  (reading  from  the 
same  page  of  the  same  document)  (A  credit  to  sales 

of  $2,951.65,  which  is  in  that  same  account. 

Q.  Very  good:  Will  you  take  a  moment  to  subtract  the 
one  sum  from  the  other,  and  see  what  the  result  is?  A. 
(after  making  calculations)  That  would  leave  $62,150  in 
round  figures. 

Q.  And  that,  sir,  is  what  is  shown  for  1937?  A.  Yes, 
that  is  right. 

#*#•••*••• 

Q.  Now,  in  “Plaintiffs’  Exhibit  No.  75”  for  that  year, 
there  is  shown  a  “reserve  for  bad  debts”  of  $6,838. 

Will  you  look  at  the  Ledger  Page  243?  A.  (referring  to 
the  General  Ledger  of  Herman  Basch  &  Co.,  Inc.,  January 
1937  to  December  1938,  Page  243)  Yes. 

Q.  What  appears  at  that  page? 

How  was  it  captioned,  first?  A.  “Bad  debts.” 

Q.  What  appears  there?  A.  A  credit  on  Decem- 

3259  ber  31st,  taken  from  the  Journal,  Page  99,  of 
$6,837.63. 

Q.  And,  in  “Plaintiffs’  Exhibit  No.  75”  you  made  that  a 
round  figure  of  $6,838?  A.  Correct. 

Q.  At  what  page  of  the  Journal  does  that  appear?  A.  It 
appears  at  the  Journal  at  Page  99. 
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Q.  Are  the  “Bad  Debts”  there  broken  down  at  Page 
99  of  the  Journal? 

*••*•••••• 

3260  A.  The  “bad  debts”  breakdown  is  shown  to  you 
on  Page  92  of  the  Journal. 

Q.  For  1937  ?  A.  Yes ;  it  gives  a  breakdown  for  each  in¬ 
dividual  account,  totalling  the  $6,837.63,  which  we  allowed 
due  to  bad  debts. 

Q.  It  is  actually  $6,837.63?  A.  Yes;  showing  a  credit  to 
each  individual  account  who  had  failed  or  made  settlement 
during  that  year,  and  credited  to  the  accounts  here. 
#*#*•••••• 

3261  Re-Cross  Examination 

By  Counsel  for  the  Defendant 
By  Mr.  Wieferich : 

Q.  I  have  just  one  question,  I  think: 

3262  You  have  the  Journal,  Page  99,  there,  that  you 
read  from?  A.  The  Journal,  Page  99? 

Q.  Yes.  A.  (upon  examining  the  Journal)  Yes. 

Q.  I  think  you  gave  the  figure  for  1937  on  “Bad  Debts” 
from  that  page. 

Is  that  right?  A.  Yes:  The  bad  debts  actually  allowed 
amounted  to  $6,837.63. 

Q.  That  does  not  refer  to  the  “Reserve  for  Bad  Debts” 
at  all  ?  A.  No ;  this  is  different. 

Q.  This  is  what  was  allowed?  A.  This  is  what  was  put 
down  for  the  year. 

3268  Roy  H.  Halquist  was  called  as  a  witness  for  and 
on  behalf  of  the  plaintiffs  herein,  *  •  • 

•  ••••••••• 
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Direct  Examination 

By  Counsel  for  the  Plaintiffs 
By  Mr.  Berger : 

Q.  Will  you  state  your  full  name?  A.  Roy  H.  Halquist. 

Q.  And  where  do  you  reside?  A.  4619  Forty-Second 
Road,  Arlington,  Virginia. 

Q.  Are  you  a  member  of  any  profession?  A.  Yes ;  I  am  a 
Certified  Public  Accountant  and  an  attorney  at  law. 

Q.  Would  you  tell  us:  Do  you  hold  any  degrees  in  ac¬ 
counting?  A.  I  am  a  graduate  of  Northwestern  University 
School  of  Commerce  in  Chicago  and  also  the  National  Uni¬ 
versity  School  of  Law. 

Q.  Will  you  tell  us,  please,  briefly,  what  your  ac- 
3269  counting  experience  has  been,  A.  Prior  to  1935,  I 
was  associated  with  the  Chicago  Title  and  Trust. 
Company  in  Chicago;  also  the  American  Bond  and  Mort¬ 
gage  Company ;  and  A.  G.  Becker  and  Company,  a  financial 
house. 

In  April,  1935,  I  entered  the  employ  of  the  Securities 
and  Exchange  Commission  as  a  Financial  Examiner. 

I  remained  with  the  Securities  and  Exchange  Commis¬ 
sion  until  the  end  of  1941,  when  I  joined  the  War  Produc¬ 
tion  Board. 

I  had  been  with  the  War  Production  Board  a  couple  of 
years  when  I  was  assigned  as  a  member  of  the  War  Con¬ 
tracts  Price  Adjustment  Board,  having  to  do  with  the  re¬ 
negotiation  of  War  contracts. 

Q.  What  place,  Mr.  Halquist,  on  that  Board  or,  rather, 
did  that  Board  occupy  in  the  contract  renegotiation 
scheme?  A.  It  was  an  over-all  policy  board,  a  five-man 
board,  that  established  the  policies  and  procedures  for  the 
various  sub-boards  in  the  various  procurement  agencies  in 
connection  with  the  recapture  of  excess  war  profits. 

My  function  on  that  Board  was,  primarily,  as  an  ac¬ 
countant,  or,  rather,  an  accounting  advisor,  and  as  a  mem¬ 
ber  of  the  Board. 
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Q.  Can  you  describe,  briefly,  the  nature  of  your  account¬ 
ing  duties  at  the  Securities  and  Exchange  Commission,  if 
any?  A.  When  I  first  started  with  the  Securities  and  Ex¬ 
change  Commission,  I  was  a  Financial  Examiner 

3270  and,  after  a  couple  of  years,  was  promoted  to  be  Fi¬ 
nancial  Analyst  and  was  given  charge  of  a  group  of 

Examiners. 

It  was  my  position  to  examine  registration  statements 
filed  under  the  Securities  Act  of  1933,  and  the  Securities 
Exchange  Act  of  1934,  with  a  view  to  seeing  that  there  was 
a  full  accounting  and  financial  disclosure  in  those  registra¬ 
tions  filed  with  the  Securities  and  Exchange  Commission 
for  the  purpose  of  giving  the  investors  and  the  public  a 
full  disclosure  with  respect  to  such  registrations. 

Q.  At  the  Securities  and  Exchange  Commission,  were 
you  called  upon  to  study  the  relation,  the  co-relation  of  the 
earnings,  book  value,  and  market  value  of  listed  securities? 
A.  Yes,  sir. 

Q.  Were  you  called  upon  there  to  study  the  co-relation 
between  the  hazard  of  an  industry  and  its  market  value? 
A.  Yes,  sir. 

Q.  Did  you  have  occasion  there  to  study  the  performance 
of  the  women’s  wear  industry?  A.  Yes,  sir. 

Q.  You  stated  that  you  were  with  the  Renegotiation 
Board.  A.  Yes,  sir. 

Q.  Did  you,  in  your  duties  with  the  Renegotiation  Board, 
have  an  opportunity  of  studying  the  activities  of  closed 
corporations?  A.  Yes,  sir. 

3271  Q.  In  the  course  of  renegotiation  of  contract,  did 
your  Board  make  any  allowances  for  the  elements 

of  risk?  A.  Yes,  sir. 

Q.  How  about  the  elements  of  managerial  skill? 

The  Court:  The  elements  of  what? 

By  Mr.  Berger : 

Q.  The  elements  of  managerial  skill?  A.  Yes,  we  made 
such  allowances ;  such  studies. 
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Q.  Are  you  familiar  with  the  distinctions  they  made  be¬ 
tween  corporations  having  listed  securities  and  the  securi¬ 
ties  of  closed  corporations?  A.  Yes,  sir. 

Q.  Have  you  continued  to  study  investments  since  you 
left  the  Government?  A.  Yes,  sir. 

Q.  Have  you  been,  from  time  to  time,  an  investor?  A. 
Yes,  sir. 

Q.  Are  you  now  engaged  in  the  practice  of  accounting? 
A.  Yes,  I  am. 

Q.  Will  you  describe,  briefly,  the  nature  of  those  activi¬ 
ties? 

Are  you  alone,  or  do  you  have  a  firm?  A.  I  have  a  firm 
in  Arlington  County. 

I  have  a  staff  of  accountants,  and  I  am  engaged, 

3272  primarily,  in  tax  practice  and  accounting,  primarily: 
I  do  not  handle  anv  law  business. 

My  two  principal  clients  from  a  dollars  and  cents  stand¬ 
point  are:  I  audit  the  books  and  records  of  Arlington 
County  and  of  Fairfax  County. 

Q.  And  have  you  occupied  any  teaching  posts  on 
accounting?  A.  Yes.  I  have  been  teaching  in  the  Univer¬ 
sities  in  the  Washington  area  since  1949:  At  the  American 
University  and  at  Columbus  University,  and  the  Strayer 
College  of  Accountancy  for  the  past  twelve  years. 

Q.  Will  you  state  for  the  record  some  of  the  courses  that 
you  have  taught  at  those  universities?  A.  I  taught  audit¬ 
ing,  income  taxes,  advanced  accounting,  C.P.A.  review 
courses,  analyses  of  financial  statements,  accounting 
systems — design  and  installation. 

Q.  What  does  an  accounting  entry  purport  to  do,  Mr. 
Halquist?  A.  Well,  it  is  supposed  to  reflect  the  liabilities  or 
the  facts  regarding  a  particular  transaction  as  related  to 
the  business  that  has  been  consummated. 

3273  Q.  Does  an  accounting  entry  purport  to  record  a 
pre-existing  right  or  is  it  designed  to  create  a  right? 

A.  To  record  a  pre-existing  right. 
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Q.  Is  it  or  not  customary  for  parent  and  subsidiary  cor¬ 
porations  having  different  fiscal  years  to  employ  separate 
balance  sheets  ?  A.  It  is  quite  common  for  parent  and  sub¬ 
sidiary  corporations  to  have  and  to  file  separate  balance 
sheets,  and  particularly  where  there  are  different  fiscal 
years  so  far  as  the  parent  corporation  and  the  subsidiary 
corporation  may  be  concerned. 

Q.  In  the  absence  of  requirements  by  regulatory  agencies 
for  consolidated  balance  sheets,  Mr.  Halquist,  is  there  any 
accounting  requirement  that  a  closed  corporation  should 
employ  consolidated  rather  than  separate  balance  sheets? 
A.  Many  factors  are  involved,  but  there  is  nothing  manda¬ 
tory  from  an  accounting  standpoint  for  the  filing  or  gov¬ 
erning  the  filing  of  consolidated  or  separate  statements. 

Q.  In  the  case  of  a  closed  corporation,  would  a  consoli¬ 
dated  balance  sheet  be  more  informative  than  a  separate 
balance  sheet?  A.  I  wTould  say  that  the  separate  balance 
sheet  would  be  more  informative. 

Q.  Do  accountants  regard  separate  balance  sheets 
3274  of  parent  and  subsidiary  as  misleading  per  se,  in 
the  absence  of  consolidation?  A.  No. 

Q.  For  whose  protection  was  the  consolidated  balance 
sheet  designed? 

Mr.  Falloon :  I  object. 

The  Court:  Will  you  read  the  question,  Mr.  Middlemiss? 

The  Reporter  (reading): 

“Q.  For  whose  protection  was  the  consolidated  balance 
sheet  designed?” 

The  Court:  The  objection  is  overruled. 

By  Mr.  Berger : 

Q.  Will  you  answer?  A.  I  think  it  was  designed  pri¬ 
marily  for  investors. 

Q.  How  were  the  assets  of  a  subsidiary,  or  how  are  the 
assets  of  a  subsidiary  to  be  carried  on  the  balance  sheet 
of  a  parent?  A.  There  are  two  bases  for  the  carrying  of 
the  assets  of  a  subsidiary  on  the  balance  sheet  of  a  parent 
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corporation:  Either  carry  them  at  cost  or  the  so-called 
book  value — one  is  the  legal  concept  and  the  other  is  the 
economic  concept. 

The  legal  concept  is  the  cost  concept:  You  invest  in  a 
subsidiary  company  and  carry  that  investment  on  your 
books  at  that  original  cost  figure. 

3275  The  economic  concept  is  where  a  subsidiary  may 
make  money  and  you  recognize  that  by  a  write-up, 

or  by  a  write-down  in  the  event  of  losses  on  the  books  of 
the  parent  company. 

Now,  the  cost  concept,  I  think,  is  more  acceptable  than 
the  economic  concept. 

Q.  Did  the  Securities  and  Exchange  Commission  insist 
on  one  or  the  other?  A.  No:  you  can  handle  your  accounts 
either  way. 

•  #•••*•••• 

Q.  Is  there  anything  inherently  wrong,  from  an  account¬ 
ing  standpoint,  in  carrying  the  assets  of  a  subsidiary  at 
cost  in  the  balance  sheet  of  a  parent?  A.  No. 

Q.  Does  good  accounting  practice  require,  in  the  case  of 
a  closed  corporation,  that  the  body  of  the  parent’s  report 
reflect  the  appraised  value  of  the  subsidiary?  A.  No,  sir. 
Q.  Do  accountants  regard  separate  balance  sheets  of  a 
closed  corporation  and  its  subsidiary  as  adequate 

3276  for  disclosure  to  banks?  A.  Yes,  I  would  think  so; 
yes. 

Q.  In  your  Securities  and  Exchange  Commission  expe¬ 
rience,  did  the  agency  guard  against  understatement  or 
overstatement  of  assets  in  balance  sheets  or  other  financial 
documents?  A.  They  insisted  that  the  statements  reflect 
the  true  facts. 

There  was  no  permission  to  writeup  assets  without  full 
disclosure,  or  overstate  the  value  of  assets. 

Whenever  that  was  discovered,  appropriate  adjustment 
was  required  in  the  registration  statement. 

That  was  the  purpose  of  our  examination. 
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Q.  Was  the  Agency  as  rigorous  when  it  found  assets 
were  understated?  A.  No.  I  would  say  not. 

It  was  quite  usual  to  have  assets  understated,  in 
accounting,  where  we  use  the  so-called  cost  concept,  and 
assets  may  be  worth  much  more  than  that  cost,  but  that 
write-up  or  increased  value  is  not  recognized  in  the 
statement. 

Q.  Are  you  familiar  with  capitalization  of  the  earnings 
as  a  means  of  evaluating  securities?  A.  Yes. 

Q.  Is  a  capitalization  of  twenty  times  the  earnings 
frequent?  A.  I  would  say  that  would  be  rather  unusual; 
rather  high. 

3277  Q.  How  about  ten  times  the  earnings?  A.  Well, 
that  might  in  some  cases  be  normal,  but  I  would  say 
that  that  might  also  be  high. 

Q.  Have  you  encountered  that  frequently  in  your  expe¬ 
rience  with  listed  securities,  for  example?  A.  There  are 
many  cases  where  securities  are  selling  for  much  less  than 
ten  times  the  earnings. 

•  ••••••••• 

3280  Q.  Did  you  prepare  this  exhibit  which  has  been 
marked  “Plaintiffs’  Exhibit  No.  79  for  identifica¬ 
tion”  at  my  request,  Mr.  Halquist?  A.  (after  examining 
the  document  last  above  referred  to)  I  did. 

Q.  Will  you  state  the  basis  for  the  preparation  of  this 
exhibit?  A.  I  made  a  spot  check  of  the  companies  that  are 
described  in  Moody’s  Investment  Service  and  picked  out 
those  companies  which  were  selling  at  less  than  their 
book  value. 

3282  Did  you  prepare  “Plaintiffs’  Exhibit  No.  80  for 
identification”  at  my  request,  Mr.  Halquist?  A. 
(after  examining  the  document  last  above  referred  to)  I 
did  prepare  that  at  your  request. 

Q.  Will  you  state  for  the  record,  Mr.  Halquist,  the  basis 
of  your  preparation  of  that  statement?  A.  I  made  a  sur- 
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vey  of  the  companies  that  are  described  in  Moody’s  1949 
Edition  of  those  companies  where  the  selling  price  of  the 
stock  was  below  the  book  value  of  the  stock. 

3283  This  again  was  not  a  comprehensive  or  a  com¬ 
plete  survey  of  all  of  the  companies  listed  in  there, 

but  merely  a  spot  check. 

Mr.  Berger:  May  I  offer  “Plaintiffs’  Exhibit  No.  80  for 
identification”  in  evidence? 

Mr.  Falloon:  I  make  the  same  objection. 

The  Court:  I  will  admit  it. 

I  will  admit  it  as  testimony  pertaining  to  those  particu¬ 
lar  corporations,  intending  to  show  that  the  stock  of  those 
corporations  sold  at  a  certain  figure — that  is  all. 

(Thereupon  the  document  heretofore  marked  for  iden¬ 
tification  was  received  in  evidence  as  “Plaintiffs’  Exhibit 
No.  SO”.) 

•  •#••••••* 

3284  Q.  Will  you  describe  how  you  made  that  prepara¬ 
tion  of  “Plaintiffs’  Exhibit  No.  81  for  identifica¬ 
tion”?  A.  I  made  a  survey  of  the  companies  that  were 
described  in  Moody’s  1949  Edition,  showing  the  selling 
price  of  a  number  of  companies  as  related  to  their 
earnings. 

Q.  Is  Moody’s  a  standard  financial  manual?  A.  Yes,  it  is. 
Q.  Is  it  regarded  as  trustworthy  by  the  investment  fra¬ 
ternity?  A.  Yes,  it  is. 

Q.  In  your  investment  experience,  Mr.  Halquist,  have 
you  attached  much  value  or  little  value  in  appraising  the 
value  of  securities  to  book  values?  A.  I  would  say  that  is 
one  of  the  factors — you  pay  less  attention  to  what  would 
be  the  book  value  of  a  company. 

Q.  What  view  is  taken  by  the  investment  fraternity  on 
earnings  in  a  closed  corporation  dependent  on  the  special 
skill  of  management?  A.  Well,  I  think  that  is  quite  a 
hazardous  type  of  investment.  You  are,  in  fact,  making 
an  investment  in  the  management  rather  than  on  the  earn- 
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ings  record  of  the  company.  You  are  buying  the  ability 
of  that  management  to  produce  a  profit,  and  it  is  a  con¬ 
siderable  hazard  in  that  type  of  illustration. 

3285  Q.  Is  liquidity  a  factor  in  evaluating  a  security? 
A.  I  believe  you  have  reference  to  marketable  securi¬ 
ties  as  contrasted  with  the  securities  of  a  closely  held  cor¬ 
poration. 

Yes,  it  is  a  factor. 

It  is  more  desirable  to  invest  in  a  company  where  the 
securities  have  a  liquidity  rather  than  in  a  closed  corpora¬ 
tion. 

Q.  Is  a  listed  security  regarded  as  more  liquid  than  a 
non-listed  security?  A.  Yes. 

Q.  Would  the  fact  that  shares  are  subject  to  an  option 
deprive  them  of  liquidity?  A.  Yes. 

Q.  Would  a  fifteen  year  option,  which  enabled  the 
optionee  to  repurchase  at  a  cost  plus  ten  per  cent,  have  any 
effect  on  the  value  of  a  security?  A.  I  think  it  would  be 
quite  restrictive  and  would  not  have  much  market  value. 

Mr.  Wieferich:  I  object  to  that  question  and  move  that 
the  answer  be  stricken  out. 

That  is  not  all  the  terms  of  the  option  that  we  are  inter¬ 
ested  in,  if  that  is  what  Mr.  Berger  is  referring  to. 

Mr.  Berger:  The  option,  your  Honor,  provided  that  the 
shares  had  to  be  resold  over  a  fifteen  year  term  at  a  profit 
limited  to  ten  per  cent — they  furnished  no  floor  for 
losses. 

3286  We  are  entitled  to  have  an  investment  expert — 
The  Court  (interposing) :  Let  him  answer  the 

question. 

Mr.  Berger:  Will  you  read  the  question,  Mr.  Middlemiss? 

The  Reporter  (reading) : 

“Q.  Would  a  fifteen  year  option,  which  enabled  the 
optionee  to  repurchase  at  a  cost  plus  ten  per  cent,  have 
any  effect  on  the  value  of  a  security?” 

The  Witness:  I  think  that  would  be  rather  a  restrictive 
type  of  control,  that  option. 
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As  a  matter  of  fact,  I  think  it  would  hardly  have  any 
market  value. 

By  Mr.  Berger: 

Q.  Did  you  learn  in  your  experience  at  the  Securities  and 
Exchange  Commission  whether  or  not  the  woman’s  wear 
industry  was  considered  as  a  speculative  industry?  A.  Yes. 

Q.  What  was  it  considered  as?  A.  It  was  considered  spec¬ 
ulative  because  of  the  style  changes  and  the  possibility  of 
inventory  losses,  and  the  matter  of  receivables  perhaps  not 
being  as  liquid  as  they  are  in  other  types  of  industry;  so 
it  was  deemed  to  be  a  hazardous  type  of  industry  from 
an  investor’s  standpoint. 

Q.  Do  shares  in  such  an  industry  sell  for  more  or  sell 
for  less  than  shares  in  companies  in  other  industries 
3287  that  are  not  subject  to  such  hazards?  A.  Well,  I 
would  say  they  would  be  selling  for  less. 

Q.  Have  you,  in  your  experience,  run  across  companies 
having  shares  that  were  valued  at  $14,000  a  share?  A.  I 
have  never  seen  a  case  like  that. 

Q.  In  your  experience,  that  is,  your  experience  at  the 
Securities  and  Exchange  Commission,  did  you  observe 
whether  or  not  the  top  management  of  a  company  was 
offered  the  opportunity  of  purchasing  stock  in  the  com¬ 
pany  at  a  price  considerably  less  than  the  market  price? 
A.  That  is  quite  a  common  situation  where  the  company 
managers  were  given  an  option  to  buy  the  stock  below  the 
market  as  an  incentive  to  them. 

Q.  Can  you  recall,  offhand,  an  instance  of  such  a  case? 
A.  There  are  any  number  of  them.  One  comes  to  my  mind — 
I  believe  it  happened,  just  a  few  years  ago — and  that  was 
the  case  of  the  Willvs-Overland  Company  that  granted  an 
option  to  the  president  of  the  company  for  the  purchase 
of  securities  much  below  the  market  price  of  the  stock  of 
that  company. 

Q.  What  do  you  recollect  about  what  the  difference  be¬ 
tween  the  option  price  and  the  market  price  was  at  that 
time?  A.  Oh,  it  was  quite  considerable. 
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As  I  remember  it,  the  option  price  was  $3  a  share  while 
the  stock  was  selling  for  $10  or  $15  a  share,  or  some- 
3288  thing  like  that. 

•  •#•••••*# 

32S9  Q.  Are  reserves  for  damages,  damage  claims, 
proper  reserves,  Mr.  Halquist?  A.  Are  they  proper 
reserves? 

Q.  Yes.  A.  Yes. 

Q.  Would  a  reserve  of  $30,000  for  damages  against  sales 
of  $1,400,000  be  considered  as,  prima  facie,  excessive?  A. 
Well,  I  would  say  on  the  face  of  it  that  it  would  not  appear 
to  be  excessive,  but  that  would  be  an  experience  factor. 

An  experience  factor  would  be  one  of  the  criteria  to  con¬ 
sider  in  determining  whether  or  not  the  reserve  was 
excessive,  but,  on  the  face  of  it,  and  considering  the  figures 
you  suggest,  it  is  about  two  per  cent  reserve  for  damages 
based  on  the  sales  figure  that  you  quote. 

3290  Q.  Would  a  reserve  for  bad  debts  be  a  proper  re¬ 
serve?  A.  It  would  be. 

Q.  From  an  accounting  standpoint,  Mr.  Halquist,  can  a 
proper  reserve  be  included  in  a  net  worth  item,  or  must  it 
be  deducted  from  the  assets  in  the  balance  sheet  and  ex¬ 
cluded  from  the  net  worth?  A.  Well,  there  are  a  number 
of  different  classifications  of  reserves : 

We  have  what  is  known  as  the  “valuation  reserve”  or 
“valuation  reserves”,  which  fall  in  the  category  such  as 
reserve  for  bad  debts,  reserve  for  depreciation, — anything 
going  to  the  value  of  the  assets  must  be  deducted  from  the 
asset  itself,  and,  under  no  circumstances,  would  you  show 
such  reserve  as  part  of  the  net  worth  section  of  the  balance 
sheet. 

That  is  the  first  category  of  reserves. 

3291  Shall  I  go  beyond  that? 

Q.  Go  ahead: 

Are  there  reserves  called  “liability  reserves?”  A.  Yes, 
there  are  “liability  reserves”  yes;  they  are  always  shown 
in  the  “liability”  side  of  the  balance  sheet. 
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They  would  be  shown,  perhaps,  under  current  liabilities. 
Q.  Would  your  “reserve  for  damages”  be  sort  of  a 
“liability  reserve”?  A.  I  would  say  “Yes”. 

Q.  And  you  say  that  that  would  have  to  appear  on  the 
“liability”  side  of  a  balance  sheet?  A.  That  is  correct. 

Q.  Would  it  be  proper  to  include  that  in  the  net  worth? 
A.  No,  sir. 

#•*#•••••♦ 

3293  Q.  How  is  good  will  normally  carried  in  a  balance 
sheet?  A.  Well,  it  is  carried  on  the  assets  side  of 

the  balance  sheet. 

Some  companies  carry  it  at  one  dollar,  merely  a  fictitious 
value;  other  companies  that  pay  for  good  will,  will  record 
it  as  an  asset  or  disbursement  of  the  book. 

Others  write  it  up  on  the  book,  by  charging  an  asset 
called  good  will  and  create  a  surplus  account  for  good  will. 

But,  “good  will”  generally  is  pretty  generally  in  dis¬ 
repute  as  an  asset. 

Q.  Is  it  proper  accounting  practice  to  show  “good  will” 
at  a  dollar,  in  the  balance  sheet?  A.  I  would  not 

3294  attach  much  significance  to  the  one  dollar  value  for 
good  will,  but  it  is  a  common  practice. 

Q.  It  is  a  common  practice?  A.  Yes. 

Q.  Did  you  state  that  you  were  engaged  in  tax  practice? 
A.  Yes,  sir. 

Q.  Are  you  familiar  with  the  capital  stock  tax  of  sev¬ 
eral  years  ago?  A.  Yes,  I  am. 

Q.  Are  you  familiar  with  the  practice  of  placing  a  high 
value  for  capital  tax  purposes  in  order  to  effect  savings  on 
excess  profits  tax?  A.  Well,  I  do  not  remember  just  the 
year  that  this  occurred,  but  we  had  what  was  known  as  a 
declared  value  tax  on  the  capital  stock,  as  I  remember,  a 
dollar  a  thousand,  or  some  such  figure,  and  the  companies 
declared  that  value;  the  tax  payers  established  their  own 
value  for  the  capital  stock  and  then,  at  the  end  of  the  year, 
they  would  file  their  income  tax  return,  and  it  would  be 
subject  to  what  is  known  as  a  “declared  value  excess 
profits  tax.” 
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The  first  twelve  and  a  half  per  cent  of  the  originally  de¬ 
clared  value  would  be  exempt  and  everything  over  that 
would  be  subject  to  the  declared  value  excess  profits  tax. 

Therefore  companies  would,  in  some  cases,  over- 
3295  state  or  attempt  to  fix  a  very  high  value  on  their 
capital  stock  with  the  idea  that  they,  later  in  the 
year,  or  in  subsequent  years,  would  not  be  charged  with 
the  declared  value  excess  profits  tax  because  of  that  twelve 
and  a  half  per  cent  feature. 

Q.  Was  the  attempt  to  set  a  high  value  like  that  and 
benefit  by  the  excess  profits  tax,  a  rare  practice?  A.  It 
was  the  usual  practice,  because  I  believe  the  one  dollar  per 
thousand  rate  on  the  declared  value  was  much  less  of  a 
gamble  than  to  have  a  low  rate  and  wind  up  with  a  high 
excess  tax. 

Q.  Did  the  high  capital  tax  value  necessarily  have  any 
relation  to  the  real  value?  A.  No,  sir. 

#♦***##«•# 

Cross-Examination  by  Counsel  for  the  Defendant. 

#*##««•••# 

3297  Q.  I  am  not  speaking  of  the  sales,  but  the  custom 
of  dyeing  the  furs : 

Did  you  have  any  such  companies  within  the  units  you 
personally  had  experience  with?  A.  No,  I  do  not  think  so; 
I  do  not  think  any  of  those  companies  listed - 

Q.  (Interposing)  Would  A.  Hollander  &  Sons,  which 
appears  on  your  “Plaintiffs’  Exhibit  No.  79”  have  any  ex¬ 
perience  with  that?  A.  I  do  not  recall  them  particularly, 
other  than  I  picked  that  company  out  and  put  it  in  this  list 
from  Moody’s. 

But,  if  you  ask  me  if  I  handled  that  at  the  Securities  and 
Exchange  Commission,  I  could  not  say  I  did;  if  it  were  in 
the  category  of  woman’s  wear  and  department  stores,  I  did 
handle  it. 

Q.  Did  you  ever  examine  the  books  of  any  of  the  fur 
dyeing  companies  in  the  United  States?  A.  No,  sir,  I  did 
not. 
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Q.  None?  A.  No,  sir. 

Q.  How  about  the  financial  reports? 

Did  you  ever  examine  any  of  the  financial  reports 

3298  of  the  fur  dyeing  companies  in  the  United  States? 
A.  Other  thau  those  that  were  listed  that  I  mentioned 

that  fell  in  that  category. 

3299  Q.  Have  you  ever  heard  of  Herman  Basch  &  Com¬ 
pany,  Inc.?  A.  No,  sir. 

Q.  Have  you  ever  examined  any  of  its  reports?  A.  No, 
sir. 

Q.  Or  any  of  its  books?  A.  No,  sir. 

Q.  Well,  now,  let’s  refer  for  a  moment  to  “Plaintiffs’  Ex¬ 
hibit  No.  7S”  which  is  entitled  “Ratio  of  Selling  Price  to 
Earnings,  Year  1938”  (handing  the  exhibit  in  question  to 
the  witness). 

Did  you  prepare  this  yourself? 

A.  (After  examining  the  document  last  above  re- 

3300  f erred  to)  Yes,  sir. 

Q.  When  did  you  prepare  it?  A.  About  two  days 
ago  I  think  I  did — maybe  the  latter  part  of  last  week  and 
part  of  yesterday. 

Q.  And  upon  what  basis  was  it  prepared? 

What  did  you  examine  in  preparing  it?  A.  Well,  I  went 
to  Moody’s  Financial  book. 

Q.  Did  you  examine  anything  other  than  Moody’s  in  or¬ 
der  to  make  this  tabulation?  A.  No,  sir. 

Q.  What  figures  in  Moody’s  did  you  examine  in  your 
preparation  of  the  tabulation? 

Did  you  examine  all  the  figures  in  Moody’s  in  respect  to 
the  company?  A.  You  know,  Moody’s  is  a  book  that  is 
4,000  pages  thick. 

I  did  not  examine  every  page:  I  just  leafed  through  the 
book,  picked  out  a  few  pages  here  and  there. 

I  could  not  read  that  book  in  a  couple  of  weeks. 
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Q.  What  was  the  basis  on  which  you  picked  out  the  seven 
companies  listed  on  “Plaintiffs’  Exhibit  No.  78”?  A.  I 
first  looked  at  their  earnings  and  figured  out  what  the  secu¬ 
rities  were  selling  for  and  determined  the  ratio  of  the  sell¬ 
ing  price  to  the  earnings. 

These  companies,  I  do  not  believe,  are  related 

3301  companies — by  that,  I  mean,  in  the  same  type  of  in¬ 
dustry. 

Q.  Did  you  have  any  standard  you  used  to  pick  out  these 
particular  companies?  A.  Well,  I  was  looking  through 
more  or  less  to  see  if  I  could  pick  out  companies  that  had 
sales  ratios  and  earnings  records  of  five  times  or  less. 

That  was  my  objective. 

Q.  You  say  your  objective  was  to  pick  out  those  com¬ 
panies  that  had  sales  ratios  and  earnings  records  of  five 
time  or  less?  A.  Yes. 

Q.  Who  gave  you  that  objective?  Did  you  pick  that  out 
yourself?  A.  No:  Mr.  Berger  and  I  discussed  this  case 
before  I  started  to  work  on  this  and  he  gave  me  the  instruc¬ 
tions. 

Mr.  Berger  wanted  me  to  survey  the  Financial  Service 
with  a  view  to  getting  a  list  of  those  companies  where  the 
earnings  per  share  as  related  to  the  selling  price  was  such 
that  it  would  appear  the  companies  were  selling  at  bargain 
prices  or  selling  unreasonably  low. 

Q.  Well,  now -  A.  (Interposing)  You  see,  this  was 

not  intended  to  be  a  complete  list,  because  I  imagine  I  would 
have  hundreds  of  companies  on  this  list  if  I  were  to 

3302  divide  them  into  two  categories. 

Q.  Would  you  say  that  this  was  a  normal  reflec¬ 
tion  of  what  is  in  Moody’s?  A.  I  think  so. 

Q.  You  picked  them  by  industry,  did  you?  A.  No. 

Q.  Why  did  not  you  include  any  fur  dyeing  companies 
on  the  list?  A.  I  did  not  know  who  they  were. 

Q.  But,  you  included  one  in  “Plaintiffs’  Exhibit  No.  79”, 
that  is,  A.  Hollander  &  Sons?  A.  It  may  be  just  coinci¬ 
dental. 
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I  do  not  know  liow  it  got  on  there. 

Q.  Why  did  you  include  it  in  your  statement  to  show  the 
percentage  of  selling  price  to  book  value  that  year  but  did 
not  include  it  in  your  statement  with  respect  to  the  question, 
of  the  ratio  of  selling  price  to  earnings?  A.  That  is  typical 
of  all  these  lists — they  are  not  typical  at  all  of  the  same 
companies,  but  one. 

I  do  not  know  what  the  ratio  of  A.  Hollander  &  Sons 
would  be  if  it  were  placed  in  the  other  category  of  ratio, 
selling  price  to  earnings. 

I  do  not  know  what  those  figures  were. 

Q.  My  question  is  simply  this : 

3303  If  these  companies  were  typical  on  “Plaintiffs’ 
Exhibit  No.  7S”  why  did  not  you  use  the  same  com¬ 
panies  throughout?  A.  You  mean  as  between  1938  or  1948? 

Q.  On  all  four  exhibits  you  prepared  here,  sir,  “Plain¬ 
tiffs’  Exhibit  No.  78’’,  “Plaintiffs’  Exhibit  No.  80”,  “Plain¬ 
tiffs’  Exhibit  No.  81”,  and  “Plaintiffs’  Exhibit  No.  79”.  A. 
Well,  there  is  a  ten  year  span  in  there  and  conditions  are 
much  different  between  those  two  periods. 

Q.  Well,  how  about  just  “Plaintiffs’  Exhibit  No.  78”  and 
“Plaintiffs’  Exhibit  No.  79” — they  are  for  the  same  year. 

Why  did  not  you  include  the  same  companies?  A.  Well, 
it  could  be  possible  that  some  of  those  companies  had  very 
high  or  a  very  low  ratio  of  earnings  per  share  to  selling 
price ;  some  may  even  have  a  deficit. 

I  had  a  number  of  companies  where  a  deficit  did  exist  and 
I  could  not  possibly  come  up  with  a  ratio  of  a  red  figure  to  a 
positive  selling  price  on  the  stock  market. 

Q.  It  would  just  show  the  higher  figure?  A.  It  would  not 
mean  anything  if  it  loses  a  dollar  a  share  and  is  selling  for 
ten  dollars — what  is  the  ratio? 

Q.  Did  you  take  into  consideration  in  the  preparation  of 
“Plaintiffs’  Exhibit  No.  78”  the  presence  of  senior  secu¬ 
rities?  A.  Oh,  yes. 

These  are  book  values  of  the  common  stock. 

•  ••••••••• 
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3304  Q.  Well,  now,  would  it  be  possible  to  compare  these 
companies  you  have  listed  on  “  Plain  tiff  s’  Exhibit 

No.  78”  with  any  other  companies  reported  on  in  Moody’s? 
A.  Oh,  yes. 

Q.  And  would  it  be  possible  to  compare  these  companies 
that  you  have  listed  on  “Plaintiffs’  Exhibit  No.  78” 

3305  with  companies  which  have  bonds  outstanding?  A. 
Sure. 

Q.  And  would  it  be  possible  to  compare  those  companies 
that  you  have  listed  on  “Plaintiffs’  Exhibit  No.  78”  with 
companies  that  have  unlisted  securities  as  well?  A.  If  you 
could  get  the  information,  yes. 

Q.  What  information  would  you  need?  A.  Well,  I  would 
have  to  have  all  the  information  that  you  have  in  connection 
with  the  listed  companies. 

I  mean  something  comparable  to  what  is  disclosed  in 
Moody’s. 

Q.  In  order  to  give  you  the  ratio  of  selling  price  to  earn¬ 
ings,  what  information  would  you  need?  A.  Well,  you 
would  have  to — there  are  some  “over  the  counter”  secu¬ 
rities,  you  know;  you  have  an  active  “over  the  counter” 
market  on  those  corporations  not  listed  on  the  Stock  Ex¬ 
changes,  so,  probably,  you  would  have  to  go  the  broker  and 
get  him  to  give  you  a  figure  on  the  unlisted  stock. 

There  is  just  as  much — well,  not  “just  as  much”  but  a 
considerable — volume  of  trading  in  unlisted  securities,  and 
there  is  almost  as  good  a  market  in  some  of  the  unlisted 
securities,  that  is,  “over  the  counter”  securities,  as  there 
is  a  good  market  on  certain  securities  listed  on  the.  Stock 
Exchanges. 

3306  Q.  Did  you  simply  compare  here,  on  your  exhibits, 
the  average  selling  price,  for  instance,  for  the  year 

1938,  with  the  earnings  per  share  of  that  year?  A.  Yes. 

Q.  And  did  you  then  make  a  mechanical  computation? 
A.  Yes. 

Q.  Could  that  be  done  with  unlisted  securities  if  you  knew 
the  selling  price  for  the  year  involved?  A.  Yes,  if  the  mar- 
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ket  prices  you  have  are  as  reasonable;  that  is  if  there  is 
enough  activity  in  the  stock  to  say  there  is  a  buyer  and 
seller  relationship  existing. 

3307  By  Mr.  Wieferich: 

Q.  Do  you  have  “Plaintiffs’  Exhibit  No.  78”  before  you, 
Mr.  Halquist?  A.  Yes:  That  is  the  exhibit  on  the  question 
of  book  value? 

Q.  It  is  entitled  “Ratio  of  Selling  Price  to  Earnings, 
Year  193S”.  A.  (Upon  examining  the  document)  All 
right ;  I  have  that  before  me,  yes. 

Q.  In  making  this  list  up,  did  you  examine  all  of  the  com¬ 
panies  that  are  in  Moody’s,  or  did  you  just  go  through 
Moody’s  at  random?  A.  I  went  through  it  at  random,  as  I 
stated  before. 

330S  Q.  Did  you  actually  look  at  the  other  companies, 
or  did  you  just  pick  these  out? 

I  mean :  Did  you  look  at  the  companies  that  are  not  listed 
here?  A.  You  can  leaf  over  a  page  and  see  right  from  the 
page  that  the  company  is  unusual  in  some  respects  and, 
therefore,  you  pass  it  up  without  a  detailed  study. 

I  won’t  say  that  I  looked  at  every  page  in  Moody’s;  I 
just  spot  checked  it. 

Q.  When  you  went  through  Moody’s  and  found  a  com¬ 
pany  where  the  ratio  of  selling  price  to  earnings  was  over 
five  to  one,  the  ratio  of  selling  price  to  earnings,  did  you 
exclude  that  company  from  your  consideration?  A.  Oh, 
yes. 

Q.  Did  you  find  such  companies  listed  in  Moody’s,  when 
vou  went  through  it?  A.  Yes. 

Q.  Approximately  how  many  such  companies  did  you  find 
that  you  just  excluded?  A.  It  made  no  impression. 

As  I  went  through,  I  would  say  there  were  a  number  of 
them. 

Q.  Would  it  be  more  companies  than  are  on  this  list, 
“Plaintiffs’  Exhibit  No.  78”?  A.  I  would  not  say 
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3309  that  this  list  (referring  to  “Plaintiffs’  Exhibit  No. 
7S”)  is  all-inclusive. 

Certainly  if  I  had  studied  every  page  in  Moody’s  for  the 
particular  year,  this  list  would  be  many  times  longer  than 
it  is,  and  the  companies  we  excluded  from  this  list  would 
make  a  much  longer  list. 

Q.  All  I  want  is  your  recollection,  Mr.  Halquist: 

Did  you  exclude  some  companies  because  they  showed  a 
ratio  of  selling  price  to  earnings  in  excess  of  five  to  one, 
more  than  the  number  of  companies  listed  here? 

Do  I  make  myself  clear? 

Did  you  exclude  more  companies  because  they  showed 
such  a  ratio?  A.  Obviously.  We  only  have  five  or  six  com¬ 
panies  listed  here — (referring  to  “Plaintiffs’  Exhibit  No. 
7S”)  in  fact,  we  have  only  eight — six  companies  listed  here. 

We  did  exclude  them,  I  know:  We  excluded  a  lot  below 
five. 

How  many  we  excluded  I  could  not  say,  that  is,  that 
would  fall  in  the  category  above  five  times  earnings  or  half 
below — I  would  not  venture  a  guess. 

Q.  You  do  not  know,  even,  how  many  are  above  or  below 
that  ratio?  A.  No,  sir. 

Q.  Was  there  any  basis  as  to  those  which  were  be- 

3310  low  five  to  one  that  you  used  for  your  selection  or 
did  you  take  the  first  examples  that  came  to  your  at¬ 
tention?  A.  The  simplest  cases,  yes;  the  most  obvious 
cases. 

Q.  Did  you  find  any  companies  where  the  ratio  was  lower 
than  the  ones  that  you  have  put  on  there  (referring  to 
“Plaintiffs’  Exhibit  No.  78”)  ?  A.  Oh,  yes;  sure. 

Q.  Why  did  you  exclude  them?  A.  Because  they  were 
ridiculous  illustrations. 

In  fact,  I  gave  several  illustrations  this  morning  of  com¬ 
panies  operating  at  a  deficit  and  yet  were  selling  at  a  mar¬ 
ket  value,  and  companies  making  two  cents  or  three  cents  a 
share  and  selling  at  $10  or  $12  and  selling  one  hundred 
times  earnings  or  five  times  earnings. 
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Q.  They  are  the  ratio  of  companies  above  five  to  one? 
A.  Yes. 

Q.  I  want  to  know  if  you  excluded  any  companies  with  a 
ratio  below  five  to  one,  and,  if  you  did,  what  you  did  that. 
A.  There  was  no  real  apparent  reason  for  it;  it  was — I  in¬ 
tended  that  this  list  would  be  illustrative,  but  I  did  not  in¬ 
tend  that  this  list  would  be  all-inclusive. 

Q.  Now,  I  take  it  that  when  you  looked  at  Moody’s  re¬ 
port  and  saw  “A.  Hollander  &  Sons”  in  193S,  for  the  pur¬ 
pose  of  preparing  “Plaintiffs’  Exhibit  No.  79”  you 

3311  must  also  have  examined  Moody’s  report  for  A.  Hol¬ 
lander  &  Sons,  for  the  ratio  of  selling  price  to  earn¬ 
ings,  which  is  set  forth  in  “Plaintiffs’  Exhibit  No.  78”. 
A.  Oh,  I  would  gather  so. 

Q.  Do  you  know  why  you  excluded  A.  Hollander  &  Sons 
from  “Plaintiffs’  Exhibit  No.  7S”?  A.  Obviously  because 
the  earnings  were  beyond  the  five  to  one  or  the  four  to  one 
rule  that  I  had  established. 

Q.  Have  you  ever  had  occasion  to  compare  these  similar 
features  of  that  that  you  have  down  here  on  “Plaintiffs’ 
Exhibit  No.  7S”  to  Herman  Basch  &  Co.,  Inc?  A.  No,  sir. 

Q.  Have  you  ever  examined  Herman  Basch  &  Co.,  Inc.’s 
earnings  and  compared  them  with  the  selling  price  of  their 
stock  to  get  such  a  ratio?  A.  No,  sir. 

Q.  Now,  can  you  make  such  a  comparison  now  if  you  are 
shown  the  net  earnings  of  the  company  after  taxes,  and  so 
forth,  over  a  period  of  ten  years,  and  also  the  sales  price 
for  the  stock? 

Could  you  make  a  similar  comparison?  A.  That  would 
not  be  too  difficult ;  no. 

Mr.  Wieferich:  I  will  ask  that  the  witness  examine  “De¬ 
fendant’s  Exhibit  No.  41”  being  entitled  “Herman 

3312  Basch  &  Co.,  Inc.,  schedule  of  sales  and  net  profits, 
1933-194S  inclusive”,  and  I  would  ask  that  he  look 

at  the  column  entitled  “Net  Income  after  Taxes”. 

The  Court :  Let  me  see  that,  please. 
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(“Defendant’s  Exhibit  No.  41”  was  examined  by  the 
Court.) 

The  Court:  Very  well. 

By  Mr.  Wieferich: 

Q.  Will  you  look  at  that  “Defendant’s  Exhibit  No.  41”, 
and  particularly  the  column  headed  “Net  Income  after 
Taxes”,  please?  A.  (Upon  examining  the  exhibit  in  ques¬ 
tion)  May  I  ask:  Do  you  have  information  as  to  the  num¬ 
ber  of  shares,  the  net  amount  of  shares,  outstanding  for 
each  of  the  years? 

Q.  1  will  ask  you  to  examine  the  last  column  on  the  page 
entitled  “Net  Income  after  Taxes”,  for  the  respective 
years.  A.  (Upon  examining  the  “Defendants’  Exhibit  No. 
41”  further)  That  is  right. 

Q.  Do  that  for  the  years  from  1936  through  1948. 

The  Court:  What  do  you  want  him  to  do,  Mr.  Wieferich? 

Mr.  Wieferich:  Your  Honor,  I  want  him  to  compare  that 
with  five  hundred  shares  at  a  share  value  of  $200  a  share  as 
the  sales  price  of  those  shares. 

Mr.  Berger:  Your  Honor,  let  me  object: 

3313  If  we  are  comparing  it  to  “Plaintiffs’  Exhibit  No. 

78”,  the  selling  price  in  1938,  we  ought  to  compare 
it  with  1938. 

Let  us  begin  with  that. 

Mr.  Wieferich :  I  am  going  to  do  that  year  by  year. 

I  have  no  objection  in  going  to  1938,  and  making  that  the 
basis  of  the  first  comparison. 

By  Mr.  Wieferich: 

Q.  Mr.  Halquist,  take  five  hundred  shares  at  $200  a  share, 
or  a  total  of  $100,000  for  your  share  value,  and  compare 
it  with  the  earnings  for  1938,  as  shown  on  “Defendant’s 
Exhibit  No.  41”,  for  Herman  Basch  &  Co.,  Inc.,  and  give 
me  the  same  ratio  you  have  put  on  “Plaintiffs’  Exhibit  No. 
78”  for  the  other  companies.  A.  (After  examining  the 
exhibits  last  above  referred  to  and  making  independent  cal- 


9S0 


dilations)  These  figures  look  so  ridiculous  that  I  would 
like  you  to  check  me  on  that. 

Starting  with  the  year  1938,  you  have  a  profit  of  $130,000, 
approximately,  and  you  say  five  hundred  shares  out¬ 
standing  ? 

Q.  A  profit  of  $130,121,  with  five  hundred  shares  out¬ 
standing.  A.  (After  calculating)  That  produces  earnings 
of  about  $260  a  share? 

Is  that  it? 

3314  Q.  Earnings  of  $130,121,  and  five  hundred  shares, 
for  193S. 

That  is  right.  A.  You  mean:  Divide  that  $130,121  by 
five  hundred? 

Q.  Just  make  a  mechanical  computation  the  same  as  you 
did  with  respect  to  “Plaintiffs’  Exhibit  No.  7S”  where  }’Ou 
have  showing  in  the  right  hand  column  the  net  earnings  for 
the  companies  for  the  years  given. 

What  was  puzzling  you?  A.  (After  doing  further  arith¬ 
metical  calculating)  The  figures  seem  so  large  per  share 
that  I  am  questioning  your  figures  of  five  hundrecl  shares. 

Q.  Well,  just  use  that  assumption  of  five  hundred  shares. 
A.  How  far  along  do  you  want  me  to  go  on  that — 1938  to 
1948? 

Q.  First,  the  figure  for  1938:  Is  that  comparable  to  the 
one  that  is  worked  out  on  “Plaintiffs’  Exhibit  No.  7S”?  A. 
It  looks  like  $260.25  per  share. 

Q.  How  would  you  work  that  out  as  the  ratio,  such  as  is 
shown  on  the  last  column  of  “Plaintiffs’  Exhibit  No.  78”, 
which  you  have  headed  “Ratio  of  Selling  Price  to  Earn¬ 
ings”?  A.  What  did  you  figure  was  the  selling  price  per 
share? 

Q.  $200.  A.  $200  a  share? 

3315  Q.  Yes.  A.  (After  doing  further  arithmetical  cal¬ 
culating)  It  looks  like  it  is  selling  at  about  1%  times 

the  earnings,  or  1.25  ratio  of  earnings. 

Q.  Is  it  not  actually  selling  for  less  than  earnings  that 
year? 
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$100,000  was  your  total  sales  price.  A.  (After  further 
arithmetical  calculating)  ’38,  the  shares  were  selling  less 
than  one  times  earnings. 

Q.  And,  if  you  will  just  glance  at  the  earnings  for  1937 
and  1936,  the  two  preceding  years,  wmuld  the  result  be  ap¬ 
proximately  the  same?  A.  Yes;  the  1937  is  approximately 
almost  the  same  as  the  1938;  and,  for  1939,  the  earnings 
would  have  been  higher  so,  therefore,  the  ratio  of  selling 
price  to  earnings  would  have  been  less. 

Q.  Well,  now,  did  those  figures  on  “Defendant’s  Exhibit 
Xo.  41”  compare  in  any  way  with  the  figures  that  you  put 
on  “Plaintiffs’  Exhibit  No.  78”?  A.  No,  sir. 

****•**#•# 

331S  Q.  Well,  now,  do  you  have  at  hand  “Plaintiffs’ Ex¬ 
hibit  No.  80”  and  “Plaintiffs’  Exhibit  No.  81”  being 
“The  Percentage  of  Selling  Price  to  Book  Value”,  as  set 
forth  in  “Plaintiffs’  Exhibit  No.  SO”,  on  the  one  hand,  and 
the  “Ratio  of  Selling  Price  to  Earnings”  on  the  other 
hand,  as  shown  in  “Plaintiffs’  Exhibit  No.  81”? 

Those  are  for  the  year  1948. 

3319  (“Plaintiffs’  Exhibit  No.  SO”  and  “Plaintiffs’  Ex¬ 
hibit  No.  81”  were  examined  by  the  Court.) 

The  Witness:  I  have  just  got  one  of  them  here,  I  am 
sure,  and  that  is  “No.  81”  which  is  the  “Ratio  of  Selling 
Price  to  Earnings”. 

Mr.  Berger:  Here  is  the  other  one  “Plaintiffs’  Exhibit 
No.  80”,  the  “Percentage  of  Selling  Price  to  Book  Value”. 

The  Witness :  Thank  you. 

By  Mr.  Wieferich : 

Q.  Now,  do  you  have  the  two  exhibits  at  hand?  A.  Yes, 
sir. 

Q.  Were  they  prepared  on  the  same  basis  as  were  “Plain¬ 
tiffs’  Exhibit  No.  78”  and  “Plaintiffs’  Exhibit  No.  79”  that 
you  have  testified  to?  A.  Basically,  yes. 
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Q.  The  only  change  or  difference,  I  take  it,  is  that  you 
have  different  companies,  largely,  and  different  years. 

Is  that  right?  A.  That  is  right. 

Q.  Why  did  not  you  carry  the  same  companies  on  your 
comparison  made  for  the  year  ten  years  later?  A.  There 
is  really  no  reason  for  it:  Maybe  the  companies  were  not 
in  business,  or  they  change  in  capitalization,  or  there  could 
have  been  any  number  of  factors. 

3320  It  was  not  intended  as  a  complete  and  comprehen¬ 
sive  list,  as  I  stated  before:  Just  a  list  at  random, 

that  we  were  picking  out  of  this  service. 

Q.  But,  as  to  “Plaintiffs’  Exhibit  No.  80”  that  I  am  ex¬ 
amining,  I  notice  the  first  company  listed  by  you  on  that 
exhibit  is  “American  Sugar  Refining  Company”. 

Would  you  say  that  they  were  comparable  to  a  fur  dye¬ 
ing  company?  A.  No,  sir. 

Q.  How  about  the  second  company  on  that  “Plaintiffs’ 
Exhibit  No.  SO”,  the  company  listed  as  “American 
Woolen”?  A.  To  a  very  slight  degree — probably  no  rela¬ 
tionship. 

Q.  And  how  about  the  next  company  on  that  “Plain¬ 
tiffs’  Exhibit  No.  80”,  the  “Atlantic  Refining  Company”? 
A.  No  relationship. 

Q.  And  what  about  “Firestone  Tire  and  Rubber”,  on 
“Plaintiffs’  Exhibit  No.  80”?  A.  No  relationship. 

Q.  And  the  “Revere  Copper  and  Brass”  Company,  on 
that  same  exhibit?  A.  No  relationship. 

Q.  Or  the  “Sharon  Steel  Corporation”?  A.  No  relation¬ 
ship. 

Q.  How  about  “Wilson  and  Co.,  Inc.”  on  that 

3321  same  exhibit,  “Plaintiffs’  Exhibit  No.  SO”?  A.  No 
relationship. 

Q.  Would  that  be  true  of  all  the  companies  listed  on 
“Plaintiffs’ Exhibit  No.  81”  as  well?  A.  (After  examining 
the  exhibit  last  above  referred  to)  I  would  say  so,  yes. 

Q.  Well,  I  do  not  want  you  to  be  confused. 

My  question  was  this: 


983 


Are  any  of  those  companies  listed  on  “Plaintiffs’  Exhibit 
No.  80”  and  on  “Plaintiffs’  Exhibit  No.  81”  comparable, 
from  the  standpoint  of  the  fur  dyeing  company?  A.  My 
previous  question  stands. 

The  Court :  I  do  not  understand  your  answer. 

The  Witness:  I  beg  your  pardon? 

The  Court :  I  do  not  understand  your  answer. 

The  Witness:  There  is  no  comparison  between  the  fur 
industry  and  the  companies  listed  here  on  “Plaintiffs’  Ex¬ 
hibit  No.  81”. 

###•♦***** 

3325  Q.  Where  all  the  stockholders  decide  to  get  out  of 
the  company  and  sell  their  stock: 

Do  you  know  of  any  examples,  such  as  the  Willys-Over- 
land  Company  example  you  have  given  us,  where  they 
gave  a  discount  to  the  management  upon  the  buying  of  the 
stock?  A.  I  do  not  recall  any  specific  cases,  but  I  am  sure 
there  are  any  number  of  them. 

Q.  You  do  not  know  of  any,  though?  A.  No,  but  it  is  a 
common  practice. 

*#•*##*##• 

3328  Q.  Well,  now,  have  you  had  a  good  deal  to  do  with 
the  purchase  and  sale  of  stocks,  capital  stocks,  in 
companies?  A.  Myself? 

Q.  Yes.  A.  As  an  individual  investor? 

Q.  No,  as  an  analyst,  or  for  the  Securities  and  Exchange 
Commission,  or  for  others  or  in  your  other  professional 
capacities.  A.  Well,  I  am  thoroughly  familiar  with  the 
operation  of  buying  and  selling  securities,  if  that  is  the 
point  you  have  in  mind,  both  individually,  with  the  Secu¬ 
rities  and  Exchange  Commission,  and  in  my  other  business 
experience. 

Q.  How  many  various  companies  would  you  say  that  you 
have  had  personal  experience  with  in  going  over  their  finan¬ 
cial  statements  during  the  past  ten  years?  A.  If  you  move 
it  back  to  1935,  then,  right  up  to  date — would  it  be  separate 
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companies  or  one  company,  year  after  year — liow  do  you 
count  that? 

Q.  Separate  companies.  A.  Separate  companies? 

Q.  Yes;  just  approximately.  A.  Well,  it  would  be  a  very 
rough  estimate,  but  I  would  say  better  than  a  thousand 
companies. 

*♦*#•#*•«• 

3329  Q.  Well,  now,  in  any  one  of  those  thousand  com¬ 
panies  whose  records  you  are  familiar  with,  did  you 

ever  run  across  a  company  where  all  the  stockholders  had 
got  together  and  issued  a  false  stock  certificate  for  all  the 
capital  stock? 

Mr.  Berger:  I  object  to  that  question:  That  is  not  the 
proper  basis  upon  which  to  ask  a  question  of  an  expert  wit¬ 
ness. 

First,  I  did  not  bring  it  out  on  direct  examination,  so  it 
is  outside  the  scope  of  proper  cross-examination,  and,  sec¬ 
ond,  it  is  an  improper  question  to  address  to  an  expert 
witness. 

The  Court:  The  question  is  on  the  qualifications  of  the 
witness  as  an  expert ;  that  is  all. 

Mr.  Berger:  Do  expert  witnesses  have  to  be  qualified  to 
testify  on  false  certificates? 

The  Court :  I  overrule  the  objection. 
*#**#••••• 

3330  By  Mr.  Wieferich: 

Q.  The  thousand  companies,  approximately  a  thousand 
companies,  that  you  have  analyzed  the  financial  statements 
of,  as  to  them,  Mr.  Halquist,  were  you  familiar  with  the 
sales  price  at  which  their  shares  were  sold?  A.  Yes — not 
in  every  case:  I  could  not  quote  from  memory  what  the 
selling  price  would  be  of  a  particular  stock,  but  we  would 
have  many  registration  statements  coming  into  the  Secu¬ 
rities  and  Exchange  Commission,  which  were  pub- 

3331  lished  offerings,  and  at  which  the  price  was  very 
definitely  identified  in  a  prospectus. 
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Q.  Can  you  tell  us,  approximately,  how  many  of  those 
companies  shares  sold  for  less  than  their  current  earnings? 
A.  I  would  say  there  would  not  be  any. 

*#•**#•#*• 

3333  Q.  Now,  I  think  you  testified  on  direct  examina¬ 
tion  concerning  the  use  of  separate  balance  sheets 

between  parent  and  subsidiary  companies. 

Do  you  recall  that?  A.  Yes,  sir. 

Q.  Would  the  balance  sheet  of  the  wholly-owned 

3334  subsidiary  have  to  be  considered  by  a  prospective 
purchaser  in  purchasing  the  parent  company?  A. 

Yes,  sir. 

Q.  And,  in  order  to  ascertain  the  assets  of  the  parent 
company,  would  the  prospective  purchaser  have  to  ex¬ 
amine  the  assets  of  the  subsidiary?  A.  Yes,  sir. 

***####**• 

3336  Redirect  Examination  by  Counsel  for  the  Plaintiffs. 
By  Mr.  Berger: 

Q.  You  stated,  Mr.  Halquist,  that  women’s  wear  fell 
within  your  jurisdiction  while  you  were  with  the  Securities 
and  Exchange  Commission?  A.  Yes. 

Q.  Did  the  manufacturers  of  women’s  wear  likewise  fall 
under  your  jurisdiction  while  you  were  with  the  Securities 
and  Exchange  Commission?  A.  Yes,  sir. 

Q.  Would  fluctuations  in  the  business  of  retailers  of 
women’s  wear  be  reflected  in  the  financial  conditions  of  the 
manufacturers?  A.  Oh,  definitely  yes. 

Q.  Can  you  compare  the  value  of  an  “option”  share  with 
the  value  of  an  “unoption”  share?  A.  Well,  generally 
speaking,  the  option  share  has  less  value  than  the  free 
share. 

Q.  You  were  given  an  example  on  cross-examination  for 
the  year  1938,  and  I  believe  you  figured  out  earnings 

3337  that  year  of  $130,000  and  that  that  came  to  $260  a 
share?  A.  Yes. 


986 


Q.  And  you  were  told  that  the  shares  were  sold  at  $200  a 
share?  A.  Yes. 

Q.  First,  did  I  understand  you  to  testify  that  earnings 
by  themselves  are  not  entirely  trustworthy  or  are  no  entire 
trustworthy  criterion  on  valuation?  A.  Xo:  I  can  think 
of  six  or  seven  criteria  that  I  consider  in  addition  to  that. 
It  is  just  one  of  the  factors  and  probably  a  little  more  im¬ 
portant  than  the  book  value  per  share,  but  there  are  a  lot 
of  other  factors. 

Q.  Let  us  go  back  to  the  sale  of  $200  a  share  in  1938  in 
the  case  given  you  by  the  defendant’s  counsel  at  the  time 
the  earnings  were  $260  a  share. 

Supposing  at  that  time  the  shares  were  sold  under  an 
agreement  to  run  for  fifteen  years  and  were  repurchaseable 
at  $220  a  share. 

What  significance,  in  forming  an  estimate  of  the  value 
to  the  purchasers  would  the  earnings  be,  take  two  hundred 
a  share,  have  for  you?  A.  No  significance  at  all. 

Q.  You  were  likewise  asked  in  connection  with  the 
Willys-Overland  Company  hypothetical  situation, 

3338  what  the  management  would  be  buying. 

Suppose  you  had  a  management  who  had  been  with 
the  company  for  some  years  and  whose  skill  and  trade 
relations  contributed  largely  to  the  growth  of  the  com¬ 
pany; 

Suppose  that  shares  were  sold  to  the  management  in  that 
case: 

Would  not  a  sale  of  the  shares,  based  on  earnings,  really 
he  a  capitalization  of  the  earnings  of  the  management?  A. 
Yes,  sure. 

Q.  Now,  suppose  you  have  an  industry  like  fur  industry, 
centered  pretty  largely  in  one  area,  like  New  York, 

3339  with  whom  the  management  over  a  period  of  years 
had  cemented  good  trade  relations : 

Would  you  estimate  that  as  a  proper  element,  or  con- 
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sider  that  as  a  proper  element,  in  evaluating  good  will? 
A.  Well,  your  good  will  is  tied  up  with  that  management. 

The  good  will  is  not — the  good  will  of  the  corporation  is 
not  so  relevant,  but  it  is  the  good  will  of  the  individuals,  as 
I  see  the  question. 

Q.  When  that  management  buys  part  of  the  shares, 
would  you  regard  it  good  business,  as  a  business  analyst,  to 
pay  for  good  will  in  that  situation?  A.  No.  They  pay  for 
something  they  already  have  themselves. 

Q.  You  were  asked  about  a  secret  process :  Suppose  that 
secret  process  were  added  to  the  “know  how”  of  the  man¬ 
agement,  would  the  availability  of  that  “know  how”  affect 
your  judgment  as  to  the  value  of  the  secret  process?  A.  It 
sure  would. 

Q.  You  were  asked  on  cross-examination  about  an  offi- 
cer’s  salary  being  shown  in  a  statement  among  expenses 
for  electric  light. 

Supposing  there  was  an  agreement  under  which  an  officer 
was  to  receive  a  certain  bonus,  percentage  bonus,  for  every 
year:  Would  you  regard  it  as  improper  accounting 
3340  to  include  that  in  accrued  expenses?  A.  I  would  in¬ 
clude  it  in  accrued  expenses. 

Q.  You  would  include  it  in  accrued  expenses?  A.  Yes. 

Q.  There  is  a  little  confusion  in  my  mind  as  a  result  of 
the  cross-examination  on  this  point: 

Is  it  or  not  proper  for  a  parent  company  to  carry  a  sub¬ 
sidiary  company  at  cost  in  the  balance  sheet?  A.  Yes,  it 
can  be  carried  at  cost  in  the  balance  sheet. 
##••*••••• 

3349  Mr.  Berger:  These  minutes  are  of  the  Special 
Meeting  of  the  Board  of  Directors  of  Herman  Basch 
&  Co.,  Inc.,  held  December  27,  1938,  and  I  am  reading  from 
Page  1 : 

‘Mr.  Ward  stated  that  the  principal  purpose  of  the  meet¬ 
ing  was  to  consider  the  matter  of  the  declaration  of  a 
dividend.  Mr.  Vortrefflich,  Treasurer,  and  Mr.  Percus,  ac¬ 
countant  for  the  company,  presented  figures  from  which 
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3350  it  appeared  that  the  company  had,  after  pro¬ 
viding  for  taxes,  expenses,  bonuses  and  appropriate 
reserves,  estimated  surplus  profits  of  about  $62,000  avail¬ 
able  for  dividends. 

After  discussion,  upon  motion,  it  was: 

Resolved,  that  there  be  and  hereby  is  declared  from  the 
surplus  profits  of  this  Company  a  dividend  of  $62,000  pay¬ 
able  today  to  holders  of  record  of  the  outstanding  capital 
stock  of  this  Company,  and  that  the  Treasurer  be  and  he 
hereby  is  authorized  and  directed  to  cause  said  dividend  to 
be  so  paid.” 

#*###••*•# 
3397  Deposition  of  George  S.  Ward. 

#***«•*•*• 

Mr.  Berger:  I  will  read  from  Page  309  of  the  deposition 
of  Mr.  Ward. 

The  witness  was  being  interrogated  on  direct  examina¬ 
tion  with  respect  to  “DJW-120”,  which  has  been  intro¬ 
duced  by  the  defendant  as  “Defendant’s  Exhibit  No.  85” 
in  this  proceeding,  and  the  following  occurred: 

“Q.  Will  you  examine  the  letter,  Mr.  Ward,  and  tell  me 
what  company  the  letter  concerns  here,  at  least  the  first 
page?  A.  Thorer  and  Hollender. 

3399  Then,  going  to  Page  S95  of  the  Ward  deposition, 
where  the  interrogation  was  with  respect  to  “DJW- 
321”,  and  Mr.  Wieferich  is  asking  the  questions,  and  this 
occurs : 

“Q.  Now,  referring  specifically  to  the  last  letter,  that  is, 
321,  the  second  paragraph  there,  Mr.  Ward: 

‘I  agree  with  you  that  it  would  be  far  preferable  to  pay 
the  dividends  in  February,  if  this  is  possible,  and  I  would 
be  glad  to  know  if  Otto  has  agreed.’ 

What  company  is  that  referring  to?  A.  Thorer  and  Hol¬ 
lender.” 
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Then,  Page  15S7  of  the  Ward  deposition,  on  cross-exam¬ 
ination,  the  witness  was  asked: 

“Q.  Did  you  tell  Vort,  Fred  Basch,  and  Ernst  Nauen  of 
Mahler’s  jockeying  with  the  Thorer  and  Hollender  con¬ 
tract  in  order  to  get  a  written  Basch  contract? 

3400  A.  I  don’t  think  so. 

Q.  Would  Vort,  Fred  Basch,  and  Ernst  Nauen 
have  had  any  interest  in  whether  Mahler  did  or  did  not 
sign  a  Thorer  and  Hollender  contract?  A.  I  don’t  be- 
lieve  so. 

Q.  Could  Vort,  Fred,  and  Ernst  have,  in  good  faith,  ob¬ 
jected  to  reducing  the  gentlemen’s  agreement,  which  they 
had  accepted  at  Trenton,  reducing  it  to  writing?  A.  I 
wouldn’t  think  so.” 

*****#••♦• 

Deposition  of  Philip  M.  Percus. 
*****##•#• 

Mr.  Berger:  I  will  read  from  Page  230  of  the  Percus 
deposition  where  the  witness  was  asked  on  direct  examina¬ 
tion  with  respect  to  “DJP-62”,  which  was  introduced  in 
this  proceeding  before  your  Honor  by  the  defendant,  I  be¬ 
lieve,  as  “Defendant’s  Exhibit  No.  35”: 

3401  Q.  What  is  the  explanation?  A.  On  Exhibit  DJ- 
P62,  under  the  heading  ‘Accrued  Expenses  and  Other 

Liabilities’,  there  is  an  item  called  ‘Due  to  Curt  Mahler  for 
1940,  $12,209.48’.  That  item,  together  with  the  item  from 
‘Miscellaneous  Unpaid  Expenses’,  amounting  to  $1,237.00, 
totals  $13,446.48,  which  is  the  item  shown  as  ‘Miscellaneous 
Unpaid  Expenses’  on  the  third  page  of  Exhibit  DJ-P61. 

Q.  Will  you  tell  me  why  it  was  included  in  ‘Miscellaneous 
Unpaid  Expenses’  in  the  bank  statement  but  broken  down 
individually  to  Mr.  Curt  Mahler  in  the  other?  A.  Yes,  I 
believe  I  can.  The  management  felt  that  this  report 

3402  which  is  given  to  the  bank  might  reach  clerks  in  the 
bank  who  perhaps  had  acquaintanceships  in  the  fur 
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industry  and  that  it  would  not  be  advisable  for  that  reason 
to  show  that  Curt  Mahler  had  an  interest  in  Herman  Basch 
&  Company  because  of  the  fact  that  he  was  a  dealer.’ 7 

By  Mr.  Berger: 

3404  You  will  recall  that  as  the  defendant  read  to  vari¬ 
ous  witnesses  from  the  various  exhibits  and  from 

the  depositions  I  objected. 

You  promptly  reminded  me,  several  times,  that  it  was 
merely  being  read  to  refresh  the  recollection  of  the  witness 
and  was  not  in  evidence. 

When  it  was  offered  en  masse  by  the  defendant,  I  hoped 
that  I  would  have  a  chance  to  comb  the  transcript  in  time, 
first,  to  make  objections  so  that  you  could  rule  on  them; 
and,  second,  that  I  could  put  in  rebuttal. 

I  just  have  not  had  the  time,  for  reasons  that  you  know, 
to  do  that. 

In  consequence,  I  must  object  to  all  the  items  read  to  re¬ 
fresh  the  recollection  of  the  witnesses,  first,  because 

3405  I  did  not  have  an  opportunity  to  object  when  they 
were  offered  and  obtain  the  ruling  of  the  Court  on 

my  objections,  and,  second,  thereby  I  was  deprived  of  the 
opportunity  to  rebut,  if  necessary,  each  piece  of  evidence 
introduced. 

The  Court:  Were  they  admitted  in  evidence? 

Mr.  Berger:  No,  only  subject - 

The  Court  (interposing) :  If  they  were  not  admitted  in 
evidence,  there  is  nothing  to  sav  about  it. 

Mr.  Berger:  No.  But  at  Page  2063  of  the  transcript 
they  were  admitted  subject  to  a  reservation  and  the  reser¬ 
vation  was  that  if  I  had  time  to  comb  the  transcript  and 
come  in  and  offer  individual  objections  you  would  rule  in 
the  matter  of  the  objections. 

If  you  wish  to  keep  the  case  open  and  afford  me  an  op¬ 
portunity  to  rebut  it,  I  will  be  glad  to  rebut  it. 

I  believe  that  I  am  correct  in  saying  that  a  litigant  must 
have  that  opportunity  to  get  a  ruling  from  a  Judge  when 
he  puts  in  rebuttal  and,  if  I  cannot  put  in  my  rebuttal  then 
I  make  the  blanket  objection. 
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Mr.  Wieferich:  I  do  not  think  that  it  is  as  ambiguous 
as  counsel  wishes  to  make  it  appear. 

He  reads  to  the  witness  from  the  minutes,  letters,  and 
records  and  from  the  depositions. 

What  is  it  that  you  are  trying  to  rebut? 

3406  Do  you  have  objection  to  all  three  ? 

Mr.  Berger :  To  the  minutes  I  make  no  objection. 

To  the  letters  and  those  portions  that  you  read  from  the 
deposition  I  object  for  this  simple  reason : 

First,  I  did  not  have  an  opportunity  to  object  because 
you  read  both  letters  and  those  portions  of  the  deposition 
for  the  purpose  of  refreshing  the  recollection  of  the  witness. 

The  Court:  Why  could  you  not  have  objected  at  the 
time? 

Mr.  Berger:  No,  I  could  not:  You  called  my  attention 
to  the  fact  that  he  was  merely  reading  to  refresh  the  recol¬ 
lection  of  the  witness,  and,  when  I  objected  several  times 
you  reminded  me  “Mr.  Berger,  this  is  not  evidence.” 

The  Court :  That  is  right.  I  recall  that. 

Mr.  Berger:  If  I  had  had  an  opportunity  to  make  an 
objection  you  would  have  ruled  on  the  objection,  and,  sec¬ 
ond,  I  have  had  no  opportunity  to  rebut  each  one  of  those 
matters. 

The  Court :  You  have  had  a  long  time  in  which  to  make 
objections. 

Mr.  Wieferich :  I  think  he  has  had,  too. 

Mr.  Berger:  Your  Honor,  I  have  not  had  a  long  time  in 
which  to  make  objections. 

You  know  when  the  hearing  closed  I  went  to  write  a 
Supreme  Court  brief,  and  I  wrote  it,  and  I  prepared  the  re¬ 
buttal  here. 

The  Court:  You  made  a  blanket  objection. 

3407  I  overruled  it. 
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3422  Summation  by  Counsel  for  the  Plaintiffs 
By:  Raoul  Berger,  Esquire 

***###•#•• 

3433  The  Court:  My  idea  is  this: 

Being  engaged  in  that  conspiracy  to  conceal  own¬ 
ership —  • 

Mr.  Berger  (interposing) :  From  whom? 

The  Court:  From  the  Boycott  Committee,  my  idea  is 
that  it  was  a  continued  conspiracy  to  conceal  the  German 
ownership : 

In  other  words,  if  there  is  a  conspiracy — for  whatever 
purpose — to  conceal  the  German  ownership,  when  the  Ger¬ 
mans  are  the  real  owners,  it  is  immaterial  what  the  con¬ 
spiracy  is. 

3434  Mr.  Berger: 

##•#•••••• 

Certainly  the  plaintiffs,  with  others,  did  agree  not  to  dis¬ 
close  the  German  ownership  to  the  Boycott  Committee.  1 
will  certainly  not  deny  that,  but  there  is  a  tremendous  chasm 
between  that  fact  and  a  conspiracy  which  is,  by  its 

3435  nature,  a  criminal  conspiracy  by  the  very  statute — 

The  Court  (interposing):  My  suggestion  is  this: 
The  question  is  not  so  much  of  the  conspiracy. 

The  question  is  whether  the  Germans  retained  an  interest 
in  this  property  and  the  plaintiffs  took  that  interest,  know¬ 
ing  it  was  under  the  control  of  the  Germans,  that  the  Ger¬ 
mans  really  controlled  it. 

It  is  immaterial  how  it  started. 

It  is  not  so  much  a  question  of  conspiracy  but  it  is  a  ques¬ 
tion  of  whether  this  property  was  German-owned  and  the 
Germans  had  an  interest  in  and  a  control  over  it. 

***••••••• 

3447  The  Court:  Up  to  that  Trenton  Conference,  is 
there  any  question  that  Vort  did  not  know  that  Althor 
was  controlled  by  the  Germans? 

Mr.  Berger :  Oh,  no ;  he  knew  that. 
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The  Court:  He  knew  that  then? 

Mr.  Berger :  Sure. 

The  Court :  And,  as  I  recall,  he  testified  the  Direc- 
3448  tors  did  whatever  they  told  them  to  do  ? 

Mr.  Berger :  That  is  what  every  man  who  is  not  a 
stockholder  does  in  every  company. 

The  Court :  Then,  up  until  the  time  of  the  Trenton  Con¬ 
ference,  all  that  stock  was  under  the  control  of  the  Ger¬ 
mans? 

Mr.  Berger:  Yes. 

The  Court:  And  he  knew  that? 

Mr.  Berger :  Right — and,  your  Honor,  he  sought  to  oust 
them,  and  Ward  and  Vort  testified  that  he  threatened  him¬ 
self  to  make  a  disclosure  to  the  Boycott  Committee  if  the 
Germans  were  not  ousted. 

#••••••*•• 

Mr.  Berger:  All  right.  And  you  have  to  do  another 
thing — but  I  want  to  carry  on:  I  am  hammering  here  at 
Mr.  Justice  Jackson’s  homely  point  that  you  do  not  use  an 
accomplice  in  a  conspiracy  case  whom  you  hate  and  distrust. 

The  Court :  Whom  you  what? 

Mr.  Berger:  Hate  and  distrust. 

The  Court :  It  may  be  necessary  to  do  so. 

•  •*••••••• 

3457  The  struggle  of  plaintiffs  to  obtain  more  than  49% 
was  utterly  pointless  if  they  were  to  hold  the  shares 
in  excess  of  25%  for  the  Germans. 

Your  Honor,  you  have  to  bring  some  common  sense  into 
this  case. 

The  Court :  The  question  there  is  this :  Even  conceding 
that  you  are  right,  if  the  plaintiffs  were  going  to  take  a 
portion,  under  option,  leaving  the  control  of  that  to  the 
Germans,  does  that  make  any  difference,  the  fact  that  they 
were  hostile  to  the  Germans? 

Mr.  Berger:  Certainly  it  makes  a  great  deal  of  differ¬ 
ence,  your  Honor. 
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The  option  was  open  and  above  board,  on  paper — every¬ 
one  acknowledges  the  option;  it  was  not  concealed  under 
the  table. 

The  problem  is — 

The  Court  (interposing) :  If  that  was  a  German- 
3558  owned  property,  and  the  Germans  had  control  of  it, 
would  it  not  be  the  right  of  the  Alien  Property  Cus¬ 
todian  to  vest  it? 

Mr.  Berger :  Had  the  option  not  been  terminated — 

The  Court  (interposing) :  I  am  not  talking  about  ter¬ 
mination. 

Mr.  Berger :  Let  us  point  up  our  analysis : 

The  option  is  not,  per  se,  evidence  of  conspiracy. 

The  Court :  That  is  where  I  disagree  with  you. 

An  option  itself  raises  a  prima  facie  case  of  conspiracy. 

Mr.  Berger:  In  1939? 

The  Court:  Yes:  Because  all  of  that  was  done  very 
much  in  prospect  at  that  time — some  of  your  clients  deny 
it,  but  the  Germans  knew  it. 

Mr.  Berger :  That  is  not  the  point,  your  Honor. 

The  point  is :  Did  the  plaintiffs  ever  learn  from  anyone 
that  the  Germans  were  using  the  option  against  a  contin¬ 
gency  of  war? 

The  Court :  The  question  is  whether  a  man  of  any  com¬ 
mon  sense  would  not  know  that  when  he  acquired  the  option. 

Mr.  Berger :  You  are  operating  now  in  the  teeth  of  the 
law  of  fraud,  to  presume  he  is  guilty  when  the  presumption 
is  that  he  is  innocent. 

The  Court :  No,  I  am  not  presuming  that  he  is  guilty.  I 
am  presuming  that  he  is  a  man  of  ordinary  common  sense. 

I  do  not  think  it  is  the  burden  of  the  Government 
3459  to  do  more  than  establish  a  prima  facie  case  and,  as 
I  say,  the  option  itself  raises  a  prima  facie  case  of 
conspiracy. 

•  ••••••••• 

3464  I  want  to  remind  your  Honor  that  any  finding  that 
the  plaintiffs  were  conspirators  because  they  bought 
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at  Trenton  under  these  documents  and  had  a  repurchase 
option  inevitably  implicates  Klein  and  Lancaster  and,  for 
that  reason,  I  say  that  the  vesting  of  these  two  men  hangs 
like  an  albatross  on  this  case. 

3465  The  Court:  Lancaster  and  who? 

Mr.  Berger :  Lancaster  and  Klein. 

The  Court :  I  think  they  admitted  that  they  were  merely 
making  false  statements  to  deceive  the  Boycott  Committee. 

Mr.  Berger:  Your  Honor,  I  want  to  remind  you  of  what 
the  Supreme  Court  said  in  the  Arandano  case:  In  case  of 
fraud  you  cannot  hang  a  man — 

The  Court  (interposing) :  You  speak  of  “men  of  that 
character.” 

Mr.  Berger:  Your  Honor,  I  won’t  take  time  on  that — 
The  Court  (interposing) :  You  spoke  of  Lancaster  and 
said  that  I  should  rely  on  men  like  that  in  view  of  their 
standing. 

Mr.  Berger :  To  begin  with,  Lancaster  had  nothing  to  do 
with  the  Boycott  Committee. 

The  Court :  I  am  not  speaking  of  Lancaster. 

Mr.  Berger:  Klein  did  not  deny  those  representations. 
He  said  “I  will  make  them  again”. 

It  was  a  “lynch  law”  committee,  threatening  the  life  of 
our  business,  and  this  was  an  act  in  self  defense. 

I  still  say  that  you  cannot  hang  a  man  for  deceiving  the 
Boycott  Committee. 

The  Court:  I  am  not  deciding  this  case  because  Klein 
made  representations  to  the  Boycott  Committee,  or  what  he 
did  in  the  Boycott  Case,  but  when  you  ask  me  to  rely  on 
him  as  a  man  who  could  not  be  guilty  of  this,  that  is 

3466  another  question. 

•  ••••••••• 

3467  The  Court  (interposing) :  Do  you  make  any  point 
on  that,  Mr.  Wieferich,  as  to  so  much  of  that  money 

3468  as  came  from  the  percentage — 

Mr.  Wieferich  (interposing) :  You  mean  at  Tren¬ 
ton,  your  Honor? 
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The  Court:  Yes;  I  mean  the  percentage  money. 

Mr.  Wieferich:  We  make  this  point,  your  Honor: 

We  do  not  know  when  it  was  recorded.  W"e  think  it  was 
recorded  at  or  about  the  time  of  the  Trenton  Conference, 
but  we  do  not  make  the  point  that  the  percentage  bonus 
was  not  due  and  owing  under  the  contract  of  employment. 

The  Court:  I  do  not  think  there  is  any  question  about 
that,  then.  ♦ 

**#•#••••• 

By  Mr.  Berger: 

3478  The  defendant  has  expressly  pleaded  fraud;  fraud 
is  an  affirmative  defense  which  must  be  proved  by  the 
party  who  pleads  it. 

The  defendant  in  this  case,  your  Honor,  has  utterly  failed 
to  sustain  that  burden  of  proof. 

To  the  contrary,  plaintiffs  have  proven  by  the  1938-39 
documents  supplied  bv  the  defendant  and  by  the  books  and 
records,  that  they  employed  their  own  moneys  in  buying 
the  shares. 

The  Court:  Now,  is  it  your  contention  that  you  could 
file  this  suit  and  come  in  without  any  evidence  and  rest? 

Mr.  Berger:  We  proved — 

The  Court  (interposing):  I  mean:  Is  that  your  con¬ 
tention,  that  is,  that  the  Government  must  introduce  evi¬ 
dence  and  you  none? 

Mr.  Berger :  Let  me  ask :  Did  I  proceed  in  that  manner? 

The  Court:  No,  that  is  not  it;  but  that  is  the  result  of 
your  contention. 

•  ••••••••• 

3481  And,  since  you  are  reserving  your  rulings,  I  want 
now,  just  to  keep  the  record  clear,  to  request  that  in 
the  event  that  you  rule  adversely  and  decide  that  plaintiff 
has  the  burden  of  proof,  your  Honor: 

I  move,  by  anticipation,  that  you  declare  the  Trading 
with  the  Enemy  Act  null  and  void  as  applied  to  the  plain¬ 
tiffs,  because  to  compel  them  to  prove  that  they  are  inno¬ 
cent  of  conspiracy  to  defraud  after  the  summary  seizure  of 
their  property  is  to  deprive  them  of  due  process  of  law  in 
violation  of  the  Fifth  Amendment. 
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The  Court:  Was  there  not  an  old  Latin  phrase  “ inter 
arma  silent  leges” — in  time  of  war  the  laws  are  silent? 

Mr.  Berger :  Not  as  long  as  we  have  a  constitution,  your 
Honor. 

The  Court:  Has  not  the  Supreme  Court  almost  decided 
that  in  some  cases? 

•  ••••••••• 

3510  The  Court :  However  that  may  be,  I  am  satisfied, 
and  I  do  not  think  there  is  any  controversy  about 
it,  that  there  was  a  concerted  action  to  deceive  the  Boycott 
Committee  by  undertaking  to  show  that  the  property  was 
not  German-owned. 

I  do  not  think  that  you  can  contest  that  fact. 

Mr.  Berger:  I  do  not  propose  to 'contest  that  fact. 

The  Court :  I  did  not  think  you  would. 

*•*••••••• 

3515  I  move  to  strike  the  second  defense  which  alleges 
that  plaintiffs  are  ineligible  to  maintain  an  action 

under  Section  9-A. 

This  defense  proceeds  on  two  grounds : 

Defendant  claims  that  one  stamped  by  him  as  a  cloak 
cannot  have  access  to  the  Courts  to  challenge  that  deter¬ 
mination.  That  position  has  been  rejected  by  the  Courts, 
for  it  would  result  in  confiscation  without  due  process.  You 
cannot  give  finality  to  an  administrative  action  without 
judicial  review,  without  making  the  statute  uncon- 

3516  stitutional. 

The  Court:  I  think  you  are  right  in  principle. 

•  •••#••••• 

3524  You  suggested  that  the  Thorer  &  Hollender  letters 
had  some  relevancy  to  the  1943  sale.  If  you  recall 
your  suggestion,  I  will  try  to  meet  it. 

The  Court:  I  do  not  recall  what  I  said  about  that,  but 
I  think  there  is  evidence  tending  to  show  that  the  plaintiffs 
in  this  case  were  cognizant — I  do  not  say  that  they  took 
part  in — but  they  were  cognizant  of  a  good  part  of  the 
Thorer  &  Hollender  conspiracy. 

Mr.  Berger:  That  is  a  tremendous  assumption. 
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What  evidence  is  there  to  show  they  were  cognizant  of 
it? 

The  Court:  It  would  tend  to  show  when  they  bought 
this  property  from  Mahler  and  the  other  men  that  they 
knew  they  were  holding  it  for  the  Germans. 

Mr.  Berger :  Did  you  say  if  they  were  cognizant,  or  they 
were? 

The  Court:  I  think  there  was  evidence  tending  to  show 
they  were. 

3525  Mr.  Berger:  What  was  the  evidence? 

The  Court :  I  could  not  pick  it  out  right  now. 

Mr.  Berger:  I  would  like  the  defendant  to  pick  it  out. 
I  submit  all  the  letters  show  on  their  face  that  never 
one  of  the  plaintiffs  ever  knew  of  the  Thorer  &  Hollender 
conspiracy. 

The  Court:  The  negotiation  was  so  close  that  they  were 
directing  the  plaintiffs  how  to  declare  dividends,  and  the 
■whole  latter  shows  that. 

Mr.  Berger:  How  would  you  explain  the  fact  that  Koch’s 
own  confession  said  that  “we”,  the  51%  group,  “met 
after  the  Trenton  Conference  to  discuss  Thorer  &  Hol¬ 
lender.” 

The  Court:  It  may  be  that  the  plaintiffs  went  into  a 
conspiracy  against  their  will,  but  nevertheless  they  did  it. 

•  •***#•••• 

3540  Summation  by  Counsel  for  the  Defendant. 

By:  Robert  J.  Wieferich,  Esquire. 

•  **•••*••  • 

3553  Surprisingly  enough,  your  Honor,  in  view  of  plain¬ 
tiffs’  assertions  here  that  they  were  the  parties  push¬ 
ing  to  get  rid  of  the  cross-options,  the  only  correspondence 
from  the  plaintiffs  in  this  case  on  this  issue  is  a  letter  in 
which  they  held  up  the  cancellation  of  the  cross-options, 
for  private  purposes  of  their  own;  that  is,  to  get  more 
money. 

The  pressure,  the  compulsion,  the  desire  to  get  rid  of  the 
cross-option  is,  apparently,  on  the  part  of  the  lawyers, 
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Ward  and  Stevenson,  who  realized  that  the  freezing  con¬ 
trols  would  he  imposed  and  who  realized  what  freez- 
3554  ing  controls  mean  in  such  a  situation  as  this,  and  the 
plaintiffs  on  the  contrary,  far  from  insisting  that 
the  cross-options  be  cancelled  are  holding  the  deal  up 
deliberately  until  they  can  get  more  money,  and  they  held 
it  up  successfully  through  August  and  until  October,  1941. 

*###••***• 

3576  Mr.  Wieferich:  I  say:  With  respect  to  Lancaster, 
while  I  have  it  in  mind,  it  seems  significant,  your 

Honor,  that  Mr.  Lancaster  who  was  not  at  Trenton,  was  the 
party  that  plaintiff  called  as  his  witness  rather  than  the 
member  of  the  law  firm  who  was  at  Trenton,  Mr.  Steven¬ 
son.  It  seems  to  us  that  Lancaster,  the  one  party  whose 
good  name  and  repute  the  plaintiffs  seek  to  wrap  them¬ 
selves  in,  Mr.  Lancaster,  who  is  a  man  who  candidly  admits 
that  he  was  not  there,  never  saw  any  documents  about  the 
matter  and  got  all  his  information  second  hand  and,  as 
a  matter  of  fact,  did  not  actually  know  most  of  the  parti¬ 
cipants  in  the  Trenton  Conference. 

Lancaster  never  left  his  office  in  New  York  and  whatever 
information  he  got  he  got  from  Stevenson. 

3577  I  think  that  the  most  significant  thing  that  the 
plaintiffs  did  at  Trenton  is  what  I  referred  to  before 

and  is  that  they  signed  all  the  documents  and  took  part 
in  a  transaction  which  was  based  on  fiction  itself,  and  they 
knew  it. 

They  took  their  stock  from  the  vendor,  the  Basch  Holding 
Company,  whom  the  knew  personally  had  no  interest  in 
this  situation:  They,  themselves,  had  set  it  up  that  way 
the  month  before,  with  the  issuance  of  a  fraudulent  stock 
certificate. 

•  **••***•• 

3588  I  do  not  think  there  is  much  question,  your  Honor, 
that  in  December,  1940,  a  series  of  formal  documents 
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was  executed  which  purported  to  cancel  the  German  option. 
However,  your  Honor,  in  connection  with  those  documents 
there  was  an  extensive  interchange  of  cables  between  Mr. 
Ward  and  Mr.  Hollender  particularly — and  you  must  re¬ 
member  that  it  was  Ward  who  was  handling  the  deal  for  the 
plaintiffs:  They  never  talked  to  Hollender — they  took  the 
fruits  of  what  Ward  did. 

Those  cables  show,  pretty  generally,  your  Honor,  that 
Hollender  needed  some  money.  They  show  that  Hollender 
was  requesting  money  from  Sweden  and  that  Ward  was 
making  various  promises  to  get  it  to  him,  and  Hollender 
keeps  mentioning  sums  of  money,  and,  in  one  of  the  cables 
in  the  case  he  explained  that  the  money  is  “due  and  owing” 
to  him  from  Basch. 

##**••*••• 

3591  On  the  other  side  of  the  ocean,  Doctor  Schlotterer 
testified  that  when  they  got  in  this  period  when  they 

were  already  at  war  with  England,  they  realized  that  these 
formal  documents  were  just  as  dangerous  as  anything 
could  be,  so  the  only  real  reliance  they  had  was  on  the 
personalities  of  the  people  involved  and  they  gave  per¬ 
mission,  in  specific  instances,  to  cancel  the  option  as  a 
general  policy ;  that  is  what  was  done  here.  The  oral 

3592  understanding  was  had,  it  was  done  over  the  tele¬ 
phone  between  Ward,  Mahler  and  Koch  and  Hol¬ 
lender, 

3616  Concluding  Argument  on  Behalf  of  the  Plaintiffs 
By:  Raoul  Berger,  Esquire. 

#•••••••«• 

3622  Mr.  Wieferich  says  that  Mr.  Lancaster  was  not 
there  and  did  not  know  about  this.  Well,  those  are 

handsome  admissions,  handsome  admissions  your  Honor, 
to  have  to  be  put  in  the  record.  Defendant  imputes  to  me 
a  childish  notion  that  I  called  on  Lancaster  to  explain 

3623  Trenton. 
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I  called  on  Lancaster  to  show  that  it  was  insanity  to 
vest  from  Lancaster  under  those  circumstances,  and  to 
impute  to  Lancaster  the  fact  that  he  was  an  enemy.  But, 
he  is  held  to  be  a  conspirator,  and  his  property  is  vested, 
and  the  whole  theory  of  guilt  by  association  stands  or  falls 
on  that.  But,  he  had  everything,  and  he  paid  pro  rata  for 
the  shares,  for  the  option,  and  you  have  to  hold  him  if 
you  want  to  hold  that  the  plaintiffs  are  conspirators,  you 
have  to  hold  Lancaster  to  be  a  conspirator,  and  I  submit 
that  it  is  inconceivable. 

The  Court:  I  do  not  think  it  is  inconceivable  at  all. 

Mr.  Berger:  That  is  your  privilege. 

The  Court :  I  mean  on  the  testimony  before  me. 

•  ••••••«•• 

3647  Plaintiffs’  Motions  and  Requests  for  Rulings  by  the 
Court. 

“1.  Plaintiffs  move  to  strike  the  First  Defense  of  De¬ 
fendant’s  Answer  which  alleges  that  Plaintiffs  have  failed 
to  state  a  cause  of  action. 

2.  Plaintiffs  move  to  strike  the  Second  Defense,  which 
alleges  that  Plaintiffs  are  ineligible  to  maintain  an  action 
under  Section  9  (a),  on  the  ground  that  Defendant’s  at¬ 
tempted  administrative  confiscation  of  Plaintiff’s  property 
would  constitute  a  deprivation  withont  due  process  of  law 
in  violation  of  the  5th  Amendment  were  no  judicial  review 
provided. 

3.  Plaintiffs  move  the  court  to  strike  DJ-Kl  and  DJ-K2, 
the  so-called  Koch  1945  ‘confessions’,  identified  as  Defend¬ 
ant’s  Exhibits  8  and  9,  on  the  grounds  that  such  ‘confes¬ 
sions’  are  inadmissible  against  the  alleged  co-conspirators 
because  not  made  in  furtherance  of  the  alleged  conspiracy. 

4.  Plaintiffs  move  to  strike  DJ-W  579,  a  letter  written 

by  Stevenson  to  Defendant’s  agent  Moran  in  1945, 

3648  identified  as  Defendant’s  Exhibit  189,  on  the  ground 
that  such  statement,  like  a  confession,  is  not  admis¬ 
sible  against  an  alleged  co-conspirator  as  an  out-of-court 
hearsay  declaration  not  made  in  furtherance  of  the  alleged 
conspiracy. 
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5.  Plaintiffs  move  to  strike  all  statements  made  by 
Ward,  Kocli,  Hollender,  and  Mahler  prior  to  the  Trenton 
conference  respecting  a)  the  so-called  ‘Swedish  plan’;  b) 
Bermuda  Truts;  c)  ‘dummy’  trust;  d)  pro  forma  sales, 
because  they  are  declarations  by  alleged  co-conspirators 
as  to  past  actions  not  made  in  furtherance  of  the  particular 
conspiracy  with  which  Plaintiffs  are  charged  namely,  a 
scheme  to  disguise  German  ownership  by  means  of  a  re¬ 
purchase  option. 

6.  Plaintiffs  move  to  strike  all  communications  whatso¬ 
ever  between  Paul  Hollender,  Theodore  Koch,  George 
Ward,  Curt  Mahler,  James  Stevenson  and  Philip  Percus  on 
the  ground  that  no  copies  wTere  sent  to  Plaintiffs,  that 
Plaintiffs  were  never  advised  of  the  contents  of  such  com¬ 
munications,  and  that  Plaintiffs  have  not  been  tied  in  to 
the  alleged  conspiracy  by  their  own  statements,  acts  or 
conduct. 

7.  Plaintiffs  move  to  strike  all  evidence  of  a  con- 
3649  spiracy  to  conceal  the  assets  of  Thorer  and  Hollen¬ 
der  on  the  grounds  that  it  constituted  a  separate 
conspiracy  of  which  Plaintiffs  had  no  knowledge  and  in 
which  they  never  participated,  and  on  the  further  ground 
that  such  evidence  constitutes  a  variance  from  the  pleadings 
which  allege  a  conspiracy  to  conceal  the  shares  of  Herman 
Basch  &  Co.  For  the  reasons  assigned  in  this  request, 
Plaintiffs  move  the  court  that  leave  to  amend  to  conform  to 
the  proof  be  denied  to  Defendant. 

8.  (a)  Plaintiffs  move  for  a  ruling  that  the  defense  of 
fraud  expressly  pleaded  by  Defendant  is  an  affirmative 
defense  on  which  Defendant  has  the  burden  of  proof. 

(b)  Plaintiffs  move  for  a  ruling  that  Defendant  has  the 
burden  of  proving  a  conspiracy  to  defraud  the  United 
States  by  concealing  the  ownership  of  enemy  property, 
namely,  the  shares  of  Althor,  Inc.,  allegedly  owned  by 
Thorer  &  Co. 

9.  (a)  Plaintiffs  move  for  a  finding  that  Defendant  has 
not  sustained  the  burden  of  proving  that  Plaintiffs  con- 
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spired  to  conceal  from  the  United  States  enemy  ownership 
of  said  shares. 

3650  (b)  Plaintiffs  move  for  a  finding  that  Defendant 
has  not  sustained  the  burden  of  proof  with  respect 

to  the  allegations  that  Plaintiffs  employed  moneys  of 
Thorer  &  Co.  to  buy  their  shares  at  Trenton  in  February, 
1939. 

(c)  Plaintiffs  move  for  a  finding  that  they  purchased 
their  shares  in  February,  1939,  with  their  own  moneys  on 
their  own  behalf  and  have  always  owned  and  held  the 
shares  for  their  own  benefit. 

10.  If  Request  No.  8  is  denied,  Plaintiffs  move  for  a 
ruling  that  the  Trading  with  the  Enemy  Act  be  declared 
null  and  void  as  applied  to  Plaintiffs  because  to  compel 
them  to  prove  that  they  are  innocent  of  a  conspiracy  to 
defraud  in  order  to  obtain  a  return  of  property  summarily 
seized  from  them  by  Defendant  is  to  deprive  them  of  due 
process  of  law  in  violation  of  the  5th  Amendment. 

11.  Plaintiffs  move  for  a  ruling,  under  the  doctrine  of 
Matheson  v.  Hicks,  10  F.  (2d)  872,  883,  that  the  repurchase 
option  given  to  Thorer  &  Co.  in  February,  1939,  was  auto¬ 
matically  terminated  by  the  outbreak  of  war  between  Ger¬ 
many  and  the  United  States. 

12.  Plaintiffs  move  for  a  finding  that  said  repur- 

3651  chase  option  held  by  Thorer  &  Co.  on  Plaintiffs  * 
shares  was  terminated  in  December,  1940.  for  a 

valuable  consideration  paid  by  Plaintiffs,  and  that  Plain¬ 
tiffs  employed  their  own  moneys  in  making  said  payment. 

13.  Plaintiffs  move  for  a  finding  that  after  the  termina¬ 
tion  of  said  repurchase  option  there  was  no  enemy  interest 
in,  or  enemy  claim  of  any  kind  on,  the  shares  of  Plaintiffs, 
and  that  there  was  no  agreement  or  understanding,  written 
or  oral,  by  Plaintiffs  to  hold  their  shares  for  the  benefit  of 
Thorer  &  Co. 

14.  Plaintiffs  move  for  a  finding  that  the  former  exis¬ 
tence  of  the  repurchase  option  held  by  the  Thorer  group 
and  its  termination  in  December,  1940,  were  disclosed  to 
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the  government  by  Plaintiffs  in  TFR  reports  filed  with  the 
Treasury  Department  in  October,  1941. 

15.  Plaintiffs  move  for  a  finding  that  the  cross-options 

executed  between  the  American  shareholders  at  Trenton 
were  provisionally  terminated  in  August,  1941,  and  were, 
finally,  terminated  in  September,  1941.  , 

16.  Plaintiffs  move  for  a  finding  that  because  of  Theo¬ 
dore  Koch’s  refusal  to  sign  the  new  cross-options 

3652  in  the  summer  of  1941,  thev  never  became  effective 
and  that  the  signatures  of  those  who  had  signed 

said  cross-options  were  torn  off  in  September,  1941. 

17.  Plaintiffs  move  for  a  finding  that  the  Trenton  escrow 
of  the  shares  was  terminated  in  October,  1941. 

18.  Plaintiffs  move  for  a  finding  that  thev  did  not  con- 
spire  to  defraud  the  United  States  by  concealing  the  owner¬ 
ship  of  German  assets,  and  that  Defendant  has  not  satisfied 
his  burden  of  proof  on  this  issue. 

19.  Plaintiffs  move  for  a  ruling  that  they  are  entitled 
to  the  return  of  the  vested  shares  purchased  by  them  in 
February,  1939,  and  to  a  judgment  directing  Defendant  to 
return  said  shares  to  Plaintiffs  forthwith. 

20.  Plaintiffs  move  to  strike  the  Third  Defense  in  De¬ 
fendant’s  Answer  and  Defendant’s  Counterclaim  insofar 
as  they  allege  a  conspiracy  to  defraud  the  United  States 
by  concealing  German  ownership  of  the  shares  purchased 
by  Plaintiffs  in  1943,  on  the  grounds  that  there  was  full 
disclosure  to  the  Alien  Property  Custodian  of  the  pro¬ 
posed  purchase  and  hence  there  was  no  conspiracy  to  con¬ 
ceal  and  consequently  there  is  a  variance  between  pleading 

and  proof. 

3653  21.  Plaintiffs  move  for  a  finding  that  neither 
Herman  Basch  &  Co.  nor  the  shareholders  of  said 

company,  American  citizens  and  residents,  were  automati- 

callv  blocked  in  1943  and  1947,  and  that  no  administrative 
*  ' 

determination  by  either  the  Treasury  Department  or  the 
Alien  Property  Custodian  had  been  made  to  block  said 
company  or  said  sellers  when  Plaintiffs  purchased  certain 
shares  of  said  company  in  1943  and  1947. 
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22.  Plaintiffs  move  for  a  finding  that  no  license  was 
required  from  the  Treasury  Department  or  Alien  Property 
Custodian  for  Plaintiffs’  purchases  of  shares  in  Herman 
Basch  &  Co.  in  1943  and  1947  on  the  grounds  that  neither 
said  company  nor  its  shareholders  were  then  automatically 
blocked  under  Executive  Order  8389  nor  were  said  company 
or  its  shareholders  then  blocked  by  administrative  deter¬ 
mination  of  the  Treasury  Department  or  the  Alien  Prop¬ 
erty  Custodian. 

23.  Plaintiffs  move  for  a  finding  that  there  was  an  oral 
license  for  the  Plaintiffs’  purchase  of  said  shares  in  1943 
from  the  Alien  Property  Custodian,  Mr.  James  E.  Mark¬ 
ham,  or  a  license  implied  from  his  conduct. 

24.  In  the  event  the  Court  finds  that  a  license 

3654  was  necessary  and  that  there  was  no  oral  license 
nor  license  by  conduct,  Plaintiffs  move  for  a  finding 

that  the  shares  were  sold  to  Plaintiffs  1943  as  a  result  of  the 
insistence  of  the  Alien  Property  Custodian,  that  they  were 
purchased  by  Plaintiffs  in  reliance  on  the  Custodian’s  com¬ 
mitment  that  he  would  not  vest  the  shares  so  purchased  by 
Plaintiffs,  that  this  was  the  commitment  of  the  United 
States,  and  that  the  United  States  is  now  estopped  by  its 
action  in  1943  from  challenging  the  title  to  shares  pur¬ 
chased  by  Plaintiffs  in  that  year. 

25.  Plaintiffs  move  for  a  finding  that  they  are  entitled 
to  a  return  of  the  shares  purchased  in  1943  and  for  a 
judgment  directing  Defendant  to  return  said  shares  to 
Plaintiffs  forthwith. 

26.  If  the  Court  rules  adversely  to  Plaintiffs  on  Request 
No.  22,  23  and  24,  Plaintiffs  move  to  set  aside  the  Trading 
with  the  Enemy  Act  as  applied  to  Plaintiffs  on  the  ground 
that  it  provides  no  judicial  review  of  an  order  freezing 
property,  that  it  therefore  deprives  Plaintiffs  of  their 
property  without  due  process  of  law  by  denying  to  them  an 
opportunity  for  judicial  review  of  confiscatory  regulation 

in  violation  of  the  due  process  clause  of  the  5th 

3655  Amendment. 
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27.  Plaintiffs  move  the  Court  to  set  aside  the  vesting 
of  the  shares  purchased  by  them  in  1947  on  the  ground 
that  Defendant  has  by  that  vesting  arbitrarily  and 
capriciously  discriminated  against  Plaintiffs  in  that  he  has 
vested  the  shares  of  Plaintiffs  but  has  willfully  neglected 
to  vest  the  shares  purchased  by  Julian  Basch  in  1947, 
though  as  Defendant  well  knew,  said  Julian  Basch  was  then 
cognizant  of  all  the  pertinent  facts  which  allegedly  put 
Plaintiffs  on  notice  that  the  shares  purchased  in  1947  were 
held  by  vendors  for  Thorer  &  Co.,  that  Defendant  in  effect 
has  thereby  licensed  the  purchase  by  said  Julian  Basch  and 
withheld  a  license  from  Plaintiffs  who  are  similarly  situ¬ 
ated,  and  that  Defendant’s  said  arbitrary  and  capricious 
discrimination  against  Plaintiff  violates  the  due  process 
clause  of  the  5th  Amendment. 

28.  Plaintiffs  move  for  a  finding  that  they  did  not  pur¬ 
chase  their  shares  in  1943  and  1947  with  the  object  of 
concealing  the  alleged  interest  of  Thorer  and  Co.  (cf. 
Bequest  No.  20)  but  that  they  purchased  said  shares  solely 
in  order  to  increase  their  own  share-holdings,  paid  for 
said  shares  with  their  own  moneys,  and  have  always  held 

said  shares  on  their  own  behalf. 

3656  29.  Plaintiffs  move  for  a  ruling  that  they  are  en¬ 

titled  to  the  return  of  the  shares  purchased  in  1947, 
and  for  a  judgment  directing  Defendant  to  return  said 
shares  to  Plaintiffs  forthwith. 

30.  Plaintiffs  move  to  dismiss  Defendant’s  Counterclaim 
for  dividends  received  by  them  on  the  shares  which  they 
purchased  and  held  on  the  grounds  that  the  Thorer  group 
at  most  had  an  unexercised  option  and  were  not  entitled  to 
any  dividends  prior  to  their  exercise  of  the  option,  that  such 
dividends  were  expended  by  Plaintiffs  for  federal  and 
state  taxes  and  for  other  purposes  of  Plaintiffs  and  were 
not  and  are  not  being  held  for  the  Thorer  group. 

31.  Tf  the  dismissal  of  said  Counterclaim  is  denied  by 
the  Court  and  judgment  thereon  is  entered  for  Defendant, 
Plaintiffs  move  to  deduct  all  moneys  paid  by  Plaintiffs  to 
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the  United  States  in  the  form  of  income  taxes  on  such 
dividends  in  order  to  prevent  a  multiplicity  of  actions  and 
unjust  enrichment  of  the  United  States. 

32.  If  the  Court  determines  that  Plaintiffs  are  not  en¬ 
titled  to  a  return  of  all  or  any  part  of  the  vested  shares, 

Plaintiffs  move,  under  Kind  v.  Clark,  161  F.  (2d) 
3657  36,  and  under  Standard  Oil  Co.  v.  Markham,  64  F. 

Supp.  656,  that  Defendant  be  directed  to  repay  to 
Plaintiffs  the  moneys  they  paid  for  their  shares. 

33.  Plaintiffs,  under  the  rule  that  evidence  admissible 
for  one  purpose  may  be  inadmissible  for  another  purpose, 
move  for  a  ruling  that  all  statements  of  the  alleged  co¬ 
conspirators  introduced  by  Plaintiffs  for  the  purpose  of 
showing  that  said  alleged  co-conspirators  exonerated  Plain¬ 
tiffs  of  any  complicity  in  any  conspiracy  are  inadmissible 
for  the  purpose  of  inculpating  Plaintiffs  in  any  conspiracy. 

34.  If  the  Court  finds  that  Plaintiffs  knew  of  and  adopted 
a  15%  limitation  on  dividends  at  Trenton  with  the  object 
of  preserving  and  concealing  the  interests  of  Thorer  & 
Co.  in  Herman  Basch  &  Co.,  Plaintiffs  move  for  a  finding 
that  Plaintiffs  abandoned  the  conspiracy  when  they  caused 
dividends  in  excess  of  15%  to  be  paid  from  1940  onwards. 

Raoul  Berger. 

“Dated:  March  9,  1951.” 

3665  The  above-entitled  cause  came  on  for  further 
hearing  upon  the  motion  of  plaintiffs  to  amend  find¬ 
ings  of  the  District  Court,  and  so  forth,  at  10  o’clock  a.m., 
Tuesday,  May  1,  1951, 

•  ••••••••• 

The  Court :  I  may  say  that  my  present  view  is  to  strike 
this  exhibit  “DJW-579”  the  Stevenson  letter  to  Moran, 

•  ••••••••• 

3666  The  Court:  Now,  those  changes  I  will  make  either 
by  interlineations  or  going  over  my  opinion  and 


1008 


having  certain  pages  rewritten,  but  they  will  be  made  in 
my  opinion. 

Now  the  question  of  allowing  credit  to  the  plaintiffs  for 
part  of  their  income  taxes : 

I  am  inclined  to  think  they  should  be  allowed  credit; 
their  income  tax  was  increased  by  reason  of  the  receipt  of 
the  dividend.  In  other  words,  I  do  not  think  the  Gov¬ 
ernment  should  take  both  the  dividends  and  the  tax  on  the 
dividends. 

If  counsel  wants  to  object  to  that,  I  will  hear  them  on 
that. 

I  think,  in  that  connection,  it  is  a  case  of  where  one  is 
seeking  equity  he  must  do  equity. 
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Plaintiffs’  Ex.  6A. 

116  John  Street 
New  York 
January  30,  1943 

Mr.  L.  E.  Rubin 

Office  of  the  Alien  Property  Custodian’s 
5th  Floor — Commercial  Bank  Bldg. 

Washington,  D.  C. 

Dear  Mr.  Rubin: 

A  memorandum  covering  the  matters  I  discussed  with 
you  in  Washington  on  Thursday,  is  being  mailed  to  you  to¬ 
day  by  Philip  M.  Percus  &  Company,  who  have,  for  many 
years,  been  the  accountants  and  auditors  for  Herman  Basch 
&  Company,  Inc.,  and  Althor,  Inc. 

I  am,  for  your  further  information,  enclosing  a  sworn 
statement  of  George  S.  Ward,  concerning  his  acquisition 
of  Althor,  Inc.,  shares. 

All  of  the  stockholders  are  American  citizens.  Theodore 
W.  Koch,  Fred  A.  Klein,  William  H.  Lancaster,  James  A. 
Stevenson  and  George  S.  Ward,  are  native  born  citizens. 
Paul  W.  VortrefFlich,  Curt  Mahler  and  Ernest  Nauen,  are 
naturalized  American  citizens.  Fred  Basch  was,  for  many 
years,  a  naturalized  citizen,  and  his  heirs  are  native  born 
citizens. 

Each  shareholder  has  heretofore  presented  affidavits  to 
the  Treasury  Department,  certifying  that  they  own  their 
shares  in  their  own  right,  and  that  no  one  else  has  any  in¬ 
terest  of  any  kind,  either  directly  or  indirectly,  in  such 
shares.  Even  though  we  know  such  to  be  the  fact,  it  has 
been  thought  that,  because  of  the  former  business  associa¬ 
tion  of  some  of  the  stockholders  with  the  former  German 
owners,  a  sale  of  a  substantial  part  of  their  shares  would 
be  looked  upon  with  favor.  While  none  of  the  stockholders 
are  desirous  of  disposing  of  their  shares,  they  are  willing 
to  place  the  interests  of  the  company  above  their  own  per- 
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sonal  interests,  if  by  so  doing  the  company  is  permitted  to 
operate  free  of  any  governmental  supervision  or  restriction 
not  common  to  all  American  corporations. 

A  copy  of  the  proposed  voting  trust  agreement  was  given 
to  your  Mr.  Millen  some  several  days  ago. 

Cordially, 

Myron  M.  Cowen 

Plaintiffs’  Ex.  6B. 

January  30,  1943. 

L.  E.  Rubin,  Esq., 

Alien  Property  Custodian’s  Office, 

Commercial  Bank  Building, 

Fifth  floor, 

Washington,  D.  C. 

Dear  Sir: 

In  accordance  with  the  request  of  Mr.  Myron  M.  Cowen, 
of  Watters,  Cowen  &  Baldridge,  I  enclose  herewith  a  memo¬ 
randum  in  connection  with  Herman  Basch  &  Co.,  Inc. 

Very  truly  yours, 

Philip  M.  Percus 

PMPrEH 


Memorandum  In  Connection  With 
Herman  Basch  &  Co.,  Inc. 

Acquisition  of  shares  of  stock  of  Althor,  Incorporated 
by  present  stockholders 

The  stockholders  of  Althor,  Incorporated,  who,  as  stated, 
are  all  American  citizens  are  as  follows: 
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No.  of 
shares  held 

Fred  Basch  (died  January  2  1943, 

and  stock  held  by  his  estate, 

Paul  W.  Vortrefflich,  Executor) 

89 

Paul  W.  Vortrefflich 

89 

Ernest  Nauen 

49 

Curt  Mahler 

100 

George  S.  Ward 

95 

Theodore  W.  Koch 

25 

James  A.  Stevenson 

18 

William  W.  Lancaster 

17 

Fred  A.  Klein 

18 

500 

Price  paid  for  stock  of  AlthorT  Incorporated 
by  present  stockholders 

The  original  price  paid  by  the  stockholders  for  the  500 
shares  was  $200  per  share  or  a  total  of  $100,000.  In  ad¬ 
dition,  $63,000  was  paid  by  the  stockholders  in  order  to 
have  the  option  removed.  The  cost  of  the  500  shares  was 
therefore  $163,000,  or  $326  per  share. 

Fees  and  dividends  paid  to  certain  stockholders  in  1939 
by  Herman  Basch  £  Co.,  Inc.  and  Althor,  Incorporated 

Fees  paid  by  Herman  Basch  &  Co.,  Inc.  to  stockholders 
in  1939  as  directors  and  for  professional  services  were  as 
follows : 

George  S.  Ward  $3,000.00 

Theodore  W.  Koch  2,500.00 

Fred  A.  Klein  and  Briessen  &  Schrenk  4,994.35 
W.  W.  Lancaster  and  James  A.  Stevenson  7,750.00 
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Dividends  paid  to  the  above  by  Althor,  Incorporated  in 
1939 : 


George  S.  Ward  $2,850.00 

James  A.  Stevenson  540.00 

W.  W.  Lancaster  510.00 

Fred  A.  Klein  540.00 

Theodore  W.  Koch  750.00 


In  addition,  George  S.  Ward  received  $19,000  in  1939, 
which  he  stated  was  due  him  as  accumulated  counsel  fees 
from  the  Thorer  interests  in  Germany.  This  sum  was 
paid  him  by  Thorer  &  Ilollender,  Inc.  out  of  funds  belong¬ 
ing  to  Thorer  &  Co.  (of  Leipzig)  which  Thorer  &  Hollen- 
der,  Inc.  had  here  at  that  time. 

Proposed  changes  in  stock  oivnership  of 
Althor,  Incorporated 

Sales  to  be  made  by: 


George  S.  Ward  53  shares 

Fred  A.  Klein  10  ” 

Theodore  W.  Koch  15  ** 

James  A.  Stevenson  10  ” 

William  W.  Lancaster  10  ” 

Total  98  ” 


Out  of  these  98  shares  Paul  W.  Vortrefflich  will  purchase 
72  shares  and  Curt  Mahler  26  shares.  Upon  the  return  of 
Julian  H.  Basch,  Vice  President  of  Herman  Basch  &  Co., 
Inc.,  from  New  Guinea  where  he  is  in  the  armed  services  of 
the  United  States,  Paul  W.  Vortrefflich  will  sell  him  10 
shares  at  his  cost  price,  if  Julian  Basch  desires  to  pur¬ 
chase.  It  is  also  proposed  to  elect  him  a  member  of  the 
Board  of  Directors.  It  is  believed  that  he  will  wish  to 
become  a  stockholder  and  director  in  the  Company.  Julian 
Basch  is  a  cousin  of  the  late  Fred  Basch  and  a  nephew  of 
the  late  Herman  Basch,  the  founder  of  the  firm. 
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It  will  be  observed  that  these  proposed  changes  will 
result  in  the  ownership  of  but  75  shares  by  those  stock¬ 
holders  who  are  not  directly  concerned  with  the  manage¬ 
ment  of  the  Company,  i.e.  Messrs.  Ward,  Koch,  Stevenson, 
Lancaster  and  Klein,  as  compared  with  their  present  hold¬ 
ing  of  173  shares. 

After  giving  effect  to  the  proposed  changes  as  outlined 
above  the  stockholdings  of  Althor,  Incorporated  will  be 
as  follows: 


Paul  W.  Vortrefflich 

151  shares 

Curt  Mahler 

126 

i  f 

Estate  of  Fred  Basch,  Paul  W. 
Vortrefflich,  Executor 

89 

n 

Ernest  Nauen 

49 

1  1 

Julian  H.  Basch 

10 

11 

George  S.  Ward 

42 

1  1 

Theodore  W.  Koch 

10 

11 

James  A.  Stevenson 

8 

11 

Fred  A.  Klein 

8 

1 1 

William  W.  Lancaster 

7 

11 

500  ” 


It  is  also  proposed  to  enter  into  a  nine  or  ten-year  vot¬ 
ing  trust  agreement  after  these  changes  in  stockholdings 
have  been  consummated. 

«#***•••• 

It  can  be  stated  unequivocally  that  if  any  of  the  shares 
of  the  present  stockholders  should  be  vested,  and  this 
became  known  to  the  trade,  the  business  of  Herman  Basch 
&  Co.,  Inc.  would  be  ruined  completely.  This  would  be 
so  because  almost  all  of  the  firm’s  customers  are  Jewish. 
•  •••••*•• 


Plaintiffs'  Exhibit  7a 

Paul  Vort 

Analysis  of  Open  Account  With 
Herman  Bascii  &  Co.,  Inc.,  1933-1948 

Deposits  in  Account 
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Charged  to  Salary  Account. 

Surplus  adjustments  of  prior  years  taxes. 


Plaintiffs’  Exhibit  7c 
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was  not  finally  resolved  until  late  in  1938. 
3  Charged  to  Salary  Account. 

*  Fred  Basch  died  in  January,  1943. 
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Plaintiffs’  Ex.  8. 

565  Fifth  Avenue,  New  York 
October  28,  1950 

Office  of  Alien  Property, 

Department  of  Justice, 

Washington  25,  D.  C. 

Re:  Paul  Wm.  Vort,  et  al  v.  J.  Howard  McGrath,  Esq. 

Civil  Action  938-49 
Att :  Robert  J.  Wieferich,  Esq. 

Dear  Sirs: 

It  was  understood  that  I  would  furnish  you  with  addi¬ 
tional  data  supplementing  my  Deposition  of  September 
14th  to  18th  1950. 

At  pages  341  through  347  of  the  Deposition  references 
are  made  to  a  debt  of  $65,000.  to  Basch  Holding  Co.,  Inc., 
which  was  incurred  by  Herman  Basch  &  Co.,  Inc.  in  con¬ 
nection  with  the  acquisition  of  its  business.  Because  of 
additional  acquisitions  of  assets  from,  and  loans  made  by, 
Basch  Holding  Co.,  Inc.,  it  was  found  desirable  to  main¬ 
tain  five  liability  accounts  for  Basch  Holding  Co.,  Inc.  I 
find  that  at  times  journal  entry  transfers  were  made  from 
one  account  to  another  among  some  of  these  accounts. 

In  order  to  simplify  the  presentation  of  the  transactions 
between  Herman  Basch  &  Co.,  Inc.  and  Basch  Holding  Co., 
Inc.,  I  have  prepared,  and  submit  herewith  Schedule  No.  1, 
which  shows  all  credits  and  debits  in  the  several  accounts 
with  Basch  Holding  Co.,  Inc.,  after  eliminating  all  journal 
entry  transfers.  This  schedule  shows  that  all  moneys  due 
from  Herman  Basch  &  Co.,  Inc.  to  Basch  Holding  Co.,  Inc. 
were  ultimately  paid. 

Reference  is  made  at  page  300  of  my  Deposition  to  credits 
of  $1,000.  and  $2,000.  to  Messrs.  Fred  Basch  and  Paul  Vort 
respectively  in  1938.  I  have  referred  to  the  books  of 
Herman  Basch  &  Co.,  Inc.,  and  find  the  following  entries : 

(a)  By  journal  entry  on  October  25,  1938  Fred  Basch 
and  Paul  Wm.  Vortrefflich  were  each  credited  with  $1,000., 
the  explanation  in  the  journal  stating  that  these  were  addi- 
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tional  officers’  salaries  for  1938,  per  agreement.  On  Sep¬ 
tember  30,  193S  the  Bonus  Payable  account  for  Fred  Basch 
showed  $8,078.75  due  him;  and  the  corresponding  account 
for  Paul  Wm.  Vortrefflich  showed  $9,868.57  due  him.  The 
credits  of  $1,000.  each  were  added  to  these  respective  bal¬ 
ances,  and  were  drawn  against  subsequently. 

(b)  By  journal  entries  on  December  15,  1938  Fred  Basch 
and  Paul  Wm.  Vortrefflich  were  each  credited  with  $2,000., 
the  journal  explanation  being  generally  similar  to  the  one 
referred  to  at  (a)  above.  On  December  20,  1938  payment 
was  made  by  Herman  Basch  &  Co.,  Inc.  to  Messrs.  Basch 
and  Vortrefflich  of  $2,000  each. 

These  payments  of  $1,000  and  $2,000  were  reported  by 
the  recipients  in  the  year  received  for  income  tax  pur¬ 
poses,  as  they  were  on  a  cash  basis. 

At  pages  82-85,  136,  146  and  147  of  my  Deposition,  refer¬ 
ences  are  made  to  a  cash  dividend  of  $59,500.  paid  by  Al- 
thor,  Inc.  to  Thorer  &  Co.  in  1938.  In  order  to  furnish 
you  with  the  details  as  to  this  amount,  which  was  received 
by  Herman  Basch  &  Co.,  Inc.  and  credited  to  an  account 
called  Loan  Account,  I  have  prepared,  and  submit  here¬ 
with,  Schedule  No.  2,  which  shows  the  debits  and  credits  in 
connection  with  the  item  referred  to. 

At  page  243  of  my  Deposition,  reference  is  made  to  a 
cash  dividend  of  $84,000.  paid  by  Althor,  Inc.  to  Thorer  & 
Co.  in  1937.  In  order  to  furnish  you  with  the  details  as  to 
this  amount,  which  was  received  by  Herman  Basch  &  Co., 
Inc.  and  credited  to  an  account  called  Thorer  &  Co.  Loan,  I 
have  prepared,  and  submit  herewith,  Schedule  No.  3,  which 
shows  the  debits  and  credits  in  connection  with  the  item 
referred  to. 

I  trust  that  the  data  referred  to  herein  will  meet  your 
requirements. 

Yours  very  truly, 

Philip  M.  Peectjs. 

PMP  :el 
Enel. 
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SCHEDULE  No.  1 
Basch  Holding  Co.,  Inc. 


Schedule  of  Credits  and  Debits  on  Books  of  Herman  Basch  &  Co.,  Inc. — 
1933  Through  1943  (exclusive  of  journal  entry  transfers) 


Principal 

Current 

Due  1942 

Due  1/31/38 

Loan 

Credits 

Account 

Account 

Account 

Account 

Account 

1933 — Repurchase  business 

$65,000.00 

Cash 

25,720.34 

Truck 

1,392. — 

Insurance,  dues,  etc. 

2,425.50 

Royalties — a/c  1933 

6,435.02 

Interest 

5,427.14 

1934 — Royalties — a/c  1934 

6,543.33 

Interest 

5,400.— 

1935 — Interest 

5,540.44 

1936 — Cash 

25,000.— 

Interest 

5,400.— 

Cash 

19,500.— 

1937 — Interest 

5,161.71 

1938 — Interest 

1,500.— 

1939 — Interest 

1,500.— 

1940 — Interest 

1,500.— 

1941 — Interest 

1,500.— 

Cash 

35,000.— 

1942 — Interest 

1,500.— 

1943— Cash 

60,000.— 

Interest 

1,000.— 

1944 — Interest 

208.33 

Total  Credits 

$65,000.— 

76,945.48 

60,000.— 

19,500.— 

61,208.33 

Debits 

1933— Cash 

16,400.— 

1934— Cash 

5,400.— 

1935— Cash 

9,383.77 

1936 — Cash 

33,100.— 

19,500.00 

1937— Cash 

65,000.— 

5,161.71 

1938 — Cash 

1,500.— 

1939 — Cash 

1,500.— 

1940— Cash 

1,500.— 

1941— Cash 

1,500.— 

1942— Cash 

1,500.— 

60,000.— 

1943— Cash 

36,000.— 

1944— Cash 

25,208.33 1 

$65,000.00 

76,945.48 

60,000.00 

19,500.00 

61,208.33 

I 
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SCHEDULE  No.  2 

Loan  Account 

Schedule  of  Debits  and  Credits  on  Books  of  Herman  Basch  &  Co.,  Inc., 
Pertaining  to  $59,500  Dividend  of  1938 

193S  Debits  Credits 

Dec.  28  Received  from  Althor,  Inc.  in  re  dividend  payable  to 

Thorcr  &  Co.  59,500.00 

Dec.  31  Transferred  by  journal  entry  from  this  account  to  Thorcr 
&  Co.  Loan  account  and  paid  from  the  latter  account 
against  1938  dividend  5,000.00 

1939 

June  15  Paid  to  Collector  of  Internal  Revenue  for  10%  withhold¬ 
ing  tax  on  $59,500 — due  from  Thorer  &  Co.  $5,950.00 

Aug.  1  Credited  to  Thorer  &  Hollender,  Inc.  for  bills  due  from 
them  amounting  to  $29,012.30,  in  accordance  with  letter 
from  Thorer  &  Hollender,  Inc.  to  Herman  Basch  &  Co., 

Inc.  of  7/27/39  28,939.78 

Aug.  16  Credited  to  Thorer  &  Hollender,  Inc.  for  money  sent  to 
Europe  by  them,  in  accordance  with  their  letter  dated 
8/10/39  8,500.00 

Sept.  30  Credited  to  Thorer  &  Hollender,  Inc.  for  bills  due  from 

them  amounting  to  $11,166.05,  less  anticipation  $55.83  $11,110.22 

$59,500.00  $59,500.00 
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SCHEDULE  No.  3 
Thorer  &  Co.,  Loan 

Schedule  of  Debits  and  Credits  on  Books  of  Herman  Basch  &  Co.,  Inc. 
Pertaining  to  $84,000  Dividend  of  1937 

1937  Debits  Credits 


Dec.  29  Received  in  re  dividend  payable  to  Thorer  &  Co.  $84,000.00 

1938 

Feb.  28  Paid  to  Collector  of  Internal  Revenue  for  10%  Withhold¬ 
ing  Tax  on  $84,000 — due  from  Thorer  &  Co.  8,400.00 

July  8  Paid  to  Collector  of  Internal  Revenue  in  re  Paul  Hol- 

lender ’s  taxes  8,295.18 

Aug.  1  Interest  on  tax  of  $8295.18  41.48 

Sept.  30  Paid  to  Collector  of  Internal  Revenue  in  re  Paul  Hol- 

lender ’s  taxes  3,505.95 

Sept.  1  Credited  to  Thorer  &  Hollender,  Inc.  for  payment  by  them 

in  August  against  dividends  6,000.00 

Sept.  30  Credited  to  Thorer  &  Hollender,  Inc.  for  payment  by  them 

in  September  against  dividends  6,000.00 

Oct.  31  Credited  to  Thorer  &  Hollender,  Inc.  for  payment  by  them 

in  October  against  dividends  6,000.00 

Nov.  18  Payment  to  Thorer  &  Hollender,  Inc.  49.97 

Dec.  1  Paid  to  Collector  of  Internal  Revenue  in  re  estate  tax  of 

Estate  of  Arndt  Thorer  $8702.20  and  interest  $130.53  8,832.73 

Dec.  7  Paid  to  Collector  of  Internal  Revenue  in  re  Paul  Hol- 

lcnder ’s  taxes  5,900.56 

Dec.  31  Credited  to  Thorer  &  Hollender,  Inc.  for  Payments  by  them 

in  November  and  December  against  dividends  12,000.00 

Dec.  31  Transferred  by  journal  from  Loan  Account  re  1938  divi¬ 
dend  5,000.00 

Dec.  31  Transferred  by  journal  to  Paid  in  Surplus  account  17,383.24 

1939 

Mar.  11  Paid  to  Collector  of  Internal  Revenue  in  re  Paul  Hol¬ 
lender ’s  taxes  5,895.83 

May  25  Paid  to  Thorer  &  Hollender,  Inc.  695.06 


$89,000.00  $89,000.00 
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Plaintiffs’  Ex.  9. 

H.  Basch  &  Co. 

(Handwritten  notaiions  of  Percus) 

Conference  at  T  &  H.  12/14/38. 

Present:  Mahler,  Ward,  Paul,  Percus. 

1 —  Suggest  $40,000.  reserve  be  closed  out  by  drawing  check 
and  charging  to  Reserve.  Buy  U.  S.  bonds  for  $40,000. 
which  should  not  appear  on  books.  (Out) 

2 —  Extra  bonus  of  $2,000.  each  for  1938  for  Paul  and  Fred 
in  November. 


Plaintiffs’  Ex.  10. 

Leipzig 

January  8 — 1938. 

Translation  by  Walter  M.  Wolff 
Dear  Fred: 

On  December  24  of  last  year  Dr.  Otto  Nauen  arrived  and 
informed  me  concerning  a  discussion  you  had  with  him 
prior  to  the  departure  of  his  steamer.  At  this  discussion 
you  are  reported  to  have  called  attention  to  the  fact  that 
the  distribution  of  the  extra  bonus,  which  was  allowed  by 
us  last  year  outside  of  the  contractual  payments  and  was 
also  to  have  been  paid  in  the  current  year,  according  to 
your  viewpoint  was  not  properly  carried  out.  I  was  quite 
surprised  at  this  report  of  Dr.  Nauen  and  must  confess  that 
even  today  I  cannot  understand  your  position  in  reference 
thereto.  Perhaps  I  might  remind  you  that  a  day  before  my 
departure,  when  I  was  in  the  plant  with  my  French  ac¬ 
quaintance,  you  called  me  aside  and  asked  me  in  case  we 
again  planned  to  distribute  an  extra  bonus  this  year,  to 
arrange  matters  in  such  a  way  that  all  three  of  the  head 
men:  namely,  you,  Paul  and  Ernst  Nauen  would  receive 
the  same  amount  and  that  it  would  not  again  happen  as  it 
did  last  year,  that  you  and  Paul  received  more  than  Ernst 
Nauen.  You  told  me  on  this  occasion  that  it  was  entirely 
up  to  us  whether  an  extra  bonus  should  be  distributed  at 
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all,  and  how  much  such  bonus  was  to  be,  but  it  was  your 
wish  that  in  the  event  of  any  bonus  payment,  the  distribu¬ 
tion  should  be  equitable. — I  thanked  you,  for  your  views 
on  the  matter,  particularly  because  it  indicated  to  me  a 
very  welcome  and  salutary  cooperation  between  the  three 
leading  gentlemen.  I  then  informed  Mr.  Mahler  and  Mr. 
Ward  of  the  discussion  between  you  and  me,  and  arranged 
that  in  any  event  the  bonus  should  be  equitable  for  all  three 
men  as  per  your  wish. — 

Thus,  upon  my  suggestion  at  the  meeting  of  December 
15th  that  a  corresponding  decision  be  reached  to  distribute 
a  bonus,  at  which  time  also  the  amount  of  the  entire  extra 
bonus  was  established,  there  was  really  no  doubt  that 
your  wish  as  imparted  to  me,  would  be  fully  recognized. — 
The  surprise  was  all  the  greater  both  to  Dr.  Nauen  and 
for  use  when  it  wTas  now  stated  in  your  part  that  you  did 
not  mean  it  this  way :  namely,  that  you  as  well  as  Paul  were 
to  receive  the  same  bonus  as  paid  last  year,  and  that  Dr. 
Ernst  Nauen  was  to  get  the  same  amount  of  bonus  as  your¬ 
self. — But  that  was  not  the  jist  of  the  discussion  between 
you  and  me  during  which  discussion  you  confided  to  me 
your  desire  concerning  an  equal  participation  in  a  possible 
extra  bonus,  since  no  word  was  mentioned  by  you  of  any 
reservation  upon  determination  of  an  extra  bonus,  that 
you  and  Paul  should  receive  the  same  amount  as  last  year. 
I  believe  I  construed  your  wish  correctly  to  the  extent 
that  you  and  Paul  would  agree  to  waive  a  certain  portion 
of  your  last  year’s  bonus  in  favor  of  Ernst  Nauen,  because 
you  will  recall  that  I  told  you  at  once  in  this  regard,  when 
you  brought  up  your  wish,  that  I  would  then  request  you 
to  consult  Paul  and  urge  him  to  agree  with  your  wish. 
This  you  consented  to  do  and  it  ultimately  implied  that 
you  as  well  as  Paul,  upon  my  acceding  to  your  wish,  were 
prepared  to  accept  a  reduction  in  your  bonus. — Conse¬ 
quently,  I  could  not  make  up  my  mind  to  retract  later  the 
decision  made  at  the  meeting  of  December  15th,  to  dis¬ 
tribute  an  extra  bonus  in  a  fixed  and  equal  amount,  and  I 
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have  asked  Dr.  Otto  Nauen  to  notify  Mr.  Mahler  by  cable 
that  the  decision  of  December  15  relative  to  an  extra  bonus, 
just  as  it  was  promulgated  at  the  meeting,  should  remain 
intact. — 

I  would  therefore  like  to  ask  you  to  accept  as  conclu¬ 
sive  the  matter  in  regard  to  the  bonus,  as  it  was  decided 
by  us,  and  not  to  be  annoyed  because  the  matter  in  your 
opinion  was  perhaps  construed  otherwise  by  me  than  in¬ 
tended  by  you.  Please  remember  also  that  the  granting 
of  an  extra  bonus  is  of  itself  something  that  goes  beyond 
the  contract  executed  between  you  and  us,  and  remember 
further  that  the  expectations  which  we  had  pinned  on  the 
results  of  this  year,  were  not  by  far  fulfilled.  On  account 
of  the  construction  of  the  new  building,  we  assumed  com¬ 
paratively  large  obligation  which  have  reduced  the  yield. 
Moreover,  we  have  incurred  considerable  losses  from  non¬ 
payment  by  customers,  so  that  the  final  result  is  appre¬ 
ciably  less  than  the  return  of  the  last  fiscal  year. — I  there¬ 
fore  believe  that  the  slight  reduction  in  the  extra  bonus 
should  give  neither  you  nor  Paul  a  reason  to  be  indignant. 
The  extra  bonus,  after  all,  was  only  granted  by  me  last 
year  because  the  salary  payments  which  Mr.  Mahler  re¬ 
ceived,  were  not  in  correct  proportion  to  those  received  by 
the  three  head  gentlemen.  During  my  last  appearance  in 
New  York,  I  negotiated  a  new  agreement  with  Mr.  Mahler, 
effective  as  of  January  1,  1938.  As  the  result  of  this  new 
agreement  the  salary  payments  to  Mr.  Mahler  were  re¬ 
stricted,  so  that  they  will  now  appear  in  more  favorable 
relationship  to  the  salaries  of  the  three  head  men. 

I  have  considered  it  necessary  to  point  all  this  out  to 
you  in  detail  because  I  should  like  to  have  every  form  of 
dissention  eliminated  between  the  leading  men  of  Herman 
Basch  &  Co.  and  ourselves,  and  that  the  good  old,  confi¬ 
dential  relationship  which,  after  all,  represents  the  founda¬ 
tion  for  a  promising  and  successful  working  together,  shall 
be  preserved  under  all  circumstances  in  future  as  well  as 
in  the  past.  It  is  not  always  money  that  promotes  this 
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successful  cooperation,  but  in  my  opinion  it  is  primarily 
the  feeling  of  absolute  mutual  confidence. — I  am  convinced 
that  this  mutual  confidence  has  in  no  way  been  influenced 
by  the  little  incident  which  I  have  clarified  by  my  letter  of 
today. 

With  many  good  wishes  to  you  and  the  other  gentlemen : 

Your 

(Signed)  Schoenburg. 


Plaintiffs’  Ex.  12. 


Share  Holdings 


1939 

Free 

Option  Althor 

Vort 

50 

39 

Fred 

50 

39 

Ernest 

25 

24 

Klein 

18 

1943 

V 

67  shares  (13.4%)  (From  W  &  Lane) 

Althor  dissolved  Sept.  ’44,  4  B.  Co.  shares  for  1  Althor 
1947 

W  K 

Y  90  &  28  (W.  &  K)  =  118  shares 
E  40  W 

Jul.  14  (40  from  V  &  M  in  1945)  under  1943  option 
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Plaintiffs’  Ex.  14. 

This  Agreement,  dated  December  13,  1940,  entered  into 
between  Thorer  &  Co.,  a  copartnership  doing  business  at 
Leipzig,  Germany  (hereinafter  referred  to  as  “Thorer 
Partners”),  as  such  copartnership  is  now  or  may  here¬ 
after  be  constituted,  parties  of  the  first  part,  and  Fred 
Basch,  Paul  W.  Vortrefflich,  Ernest  Nauen,  Fred  A. 
Klein,  George  S.  Ward,  Theodore  W.  Koch,  and  James  A. 
Stevenson  (hereinafter  collectively  referred  to  as  “the 
Stockholders”),  parties  of  the  second  part, 

Witnesseth  : 

Whereas,  the  parties  hereto,  on  or  about  February  18, 
1939  entered  into  a  certain  Option  Agreement  dated  Feb¬ 
ruary  IS,  1939,  a  copy  of  which  is  annexed  hereto,  marked 
“Exhibit  A”  and  made  part  hereof,  wherein  and  whereby 
the  Stockholders  granted  to  Thorer  Partners  the  sole  and 
exclusive  option  to  repurchase  three  hundred  seventy-five 
(375)  shares  of  the  capital  stock  of  Althor,  Incorporated,  a 
New  York  corporation  (in  said  Option  Agreement  and  in 
this  Agreement  referred  to  as  “Althor”),  on  the  terms  and 
conditions  stated  in  said  Option  Agreement  and  at  the 
purchase  price  of  Two  Hundred  and  Twenty  Dollars  ($220) 
per  share;  and 

Whereas,  the  option  granted  by  said  Option  Agreement 
has  not  been  exercised  and  the  parties  desire  that  said 
Option  Agreement  shall  be  cancelled  and  the  rights  of 
Thorer  Partners  to  repurchase  said  375  shares  of  capital 
stock  of  Althor  under  said  Option  Agreement  shall  be  re¬ 
leased; 

Now,  Therefore,  in  consideration  of  the  premises  and  of 
the  sum  of  Ten  Dollars  ($10)  lawful  money  of  the  United 
States  of  America,  and  other  good  and  valuable  considera¬ 
tions,  paid  by  the  Stockholders  to  Thorer  Partners,  the 
receipt  of  which  is  hereby  acknowledged,  it  is  mutually 
agreed  as  follows: 
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1.  The  said  Option  Agreement  dated  February  18,  1939, 
above  mentioned,  hereby  is  in  all  respects  cancelled  and 
terminated. 

2.  Thorer  Partners  hereby  release  and  discharge  the 
Stockholders  and  each  of  them  of  and  from  any  and  all 
claims,  demands  and  liabilities  under  or  by  reason  of  said 
Option  Agreement. 

3.  Nothing  herein  contained  shall  affect  or  change  any 
of  the  terms  or  conditions  contained  in  a  certain  Agree¬ 
ment  made  the  18th  day  of  February,  1939  between  Thorer 
&  Co.,  Althor,  Incorporated,  Basch  Holding  Co.,  Inc., 
(a  New  York  holding  corporation),  Herman  Basch  &  Co., 
Inc.,  (a  New  Jersey  corporation)  and  Fred  Basch,  Paul  W. 
Vortrefflich,  Ernest  Nauen,  Fred  A.  Klein,  George  S.  Ward, 
Theodore  W.  Koch  and  James  A.  Stevenson,  which  said 
Agreement  shall  remain  in  full  force  and  effect  according 
to  its  terms. 

In  Witness  Whereof,  Thorer  Partners  have  caused  this 
Agreement  to  be  executed  in  its  name  by  Hans  H.  A.  Meyn, 
its  duly  authorized  Agent  and  Attorney  in  Fact,  and  the 
individuals  composing  the  Stockholders  have  hereunto  set 
their  hands  and  seals  as  of  the  day  and  year  first  above 


written. 

Feed  Basch  (L.S.) 

Paul  Wm.  Vortrefflich  (L.S.) 
Ernest  Nauen  (L.S.) 

Fred  A.  Stein  (L.S.) 

George  S.  Ward  (L.S.) 

Theodore  W.  Koch  (L.S.) 

J.  A.  Stevenson  (L.S.) 


Thorer  &  Co.,  a  copartnership 
By  Hans  H.  A.  Meyn, 

Agent  and  Attorney  in  Fact. 


Plaintiffs’  Ex.  15. 
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Plaintiffs*  Ex.  19. 

August  18,  1941. 

Mr.  James  A.  Stevenson 
55  Wall  Street 
New  York,  N.  Y. 

Dear  Mr.  Stevenson: 

This  is  to  confirm  our  conversation  of  this  afternoon,  in 
which  we  advised  you  that  the  cross-option  agreement 
made  by  each  of  us  dated  as  of  January  2,  1941  and  the 
agreement  dated  as  of  January  2,  1941  terminating  the 
cross-option  agreements  of  February  18,  1939  were  de¬ 
livered  to  you  conditionally.  The  same  are  not  to  be  re¬ 
garded  by  us  in  effect  unless  and  until  a  satisfactory  ar¬ 
rangement  is  made  with  respect  to  the  adjustment  of  our 
present  employment  contracts  with  Herman  Basch  &  Co., 
Inc. 

It  is  understood  by  us  that  until  the  employment  con¬ 
tracts  are  adjusted  to  the  mutual  satisfaction  of  ourselves 
and  the  Company  the  cross-option  agreements  of  February 
18,  1939  shall  continue  in  full  force  and  effect. 

Please  acknowledge  receipt  of  the  foregoing. 

Very  truly  yours, 

Paul,  Wm.  Vortrefflich, 

*”*  ■  _  _ 

Fred  Basch, 

Ernest  Nauen. 


Plaintiffs*  Ex.  20. 

This  Agreement,  dated  as  of  January  2,  1941,  by  and 
between  Fred  Basch,  Paul  W.  Vortrefflich,  Ernest 
Nauen,  Fred  A.  Klein,  George  S.  Ward,  Theodore  W. 
Koch  and  James  A.  Stevenson, 

WITNESSETH  : 

Whereas,  each  of  the  parties  heretofore  entered  into  an 
option  agreement  dated  February  18,  1939  with  the  other 


1034 


parties  whereby  he  granted  an  option  to  purchase,  on  cer¬ 
tain  terms  and  conditions,  the  shares  of  stock  owned  by 
him  in  Althor,  Incorporated,  a  New  York  corporation  (here¬ 
inafter  referred  to  as  “Althor,”)  and  deposited  said  shares 
of  stock  in  escrow  with  the  escrow  agents  named  in  said 
option  agreement;  and 

Whereas,  the  parties  desire  that  each  of  said  option 
agreements  shall  be  cancelled  and  terminated  and  the 
shares  of  stock  so  deposited  in  escrow  be  redelivered  to 
them  respectively  by  the  escrow  agents ; 

Now,  Therefore,  in  consideration  of  the  sum  of  One  Dol¬ 
lar  ($1.)  paid  by  each  of  the  parties  to  the  others,  and  of 
other  good  and  valuable  considerations,  the  receipt  of 
which  is  hereby  acknowledged,  the  parties  mutually  agree 
with  each  other  as  follows: 

1.  Said  option  agreements  dated  February  18,  1939  and 
each  of  them  be  and  the  same  hereby  are  cancelled  and  ter¬ 
minated  and  the  deposit  in  escrow  of  the  shares  of  stock  of 
Althor  as  stated  therein  be  likewise  terminated  and  can¬ 
celled,  all  as  of  the  date  hereof. 

2.  Each  of  the  parties  does  hereby  request  and  direct 
said  escrow  agents  to  redeliver  the  certificates  represent¬ 
ing  said  shares  of  stock  to  the  respective  persons  in  whose 
names  said  shares  of  stock  are  registered  on  the  books 
of  Althor. 

In  Witness  Whereof,  the  parties  have  hereunto  set  their 
hands  and  seals  as  of  the  day  and  year  first  above  written. 

Fred  Basch, 

Paul  W.  Vortrefflich, 
Ernest  Nauen, 

Fred  A.  Klein, 

Geo.  S.  Ward, 

James  A.  Stevenson, 
Theodore  W.  Koch. 
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Plaintiffs’  Ex.  22. 

James  A.  Stevenson 

55  Wall  Street,  New  York, 
October  6,  1941. 

Mr.  P.  W.  Vortrefflich 

c/o  Herman  Basch  &  Co.,  Inc. 

350  Seventh  Avenue 
New  York,  N.  Y. 

Althor,  Incorporated 
Dear  Mr.  Vortrefflich: 

Enclosed  herewith  is  signed  copy  of  the  agreement  dated 
as  of  January  2,  1941  between  Messrs.  Basch,  Vortrefflich, 
Nauen,  Klein,  Ward,  Koch  and  Stevenson  cancelling  the 
cross  option  agreements  dated  February  18,  1939  and  ter¬ 
minating  the  escrow. 

Very  truly  yours, 

J.  A.  Stevenson. 

*#••*****• 

Plaintiffs’  Ex.  23. 

New  York, 
October  2,  1941. 

George  S.  Ward,  Esq. 

Union  Trust  Building 
Washington,  D.  C. 

Althor,  Incorporated 

Dear  George: 

The  escrow  of  the  shares  of  capital  stock  of  Althor,  In¬ 
corporated  having  been  terminated,  I  am  sending  you  here¬ 
with  Certificate  No.  13  for  95  shares  of  stock  of  that  Com¬ 
pany  registered  in  your  name. 

Please  acknowledge  receipt  thereof  on  the  attached  car¬ 
bon  copy  of  this  letter. 

Sincerely  yours, 

J.  A.  Stevenson. 

*#••#***** 

Received  certificate  No.  13  for  95  shares  of  the  capital 
stock  of  Althor,  Inc.  George  S.  Ward.  October  3,  1941. 
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Plaintiffs’  Ex.  24. 

55  Wall  Street,  New  York, 
October  24,  1941. 

Mr.  Paul  W.  Vortrefflicb, 

Herman  Basch  &  Co.  Inc. 

350  Seventh  Avenue, 

New  York,  N.  Y. 

Dear  Mr.  Vortrefflich: 

Thank  you  for  your  letter  of  October  23rd  enclosing  re¬ 
ceipts  of  Fred  Basch  and  Ernest  Nauen  covering  stock  cer¬ 
tificates  Nos.  6,  7,  10  and  11. 

I  return  to  you  herewith  receipts  signed  by  you  on  behalf 
of  Messrs.  Basch  and  Nauen  covering  these  share  certifi¬ 
cates. 

Sincerely  yours, 

J.  A.  Stevenson. 


Plaintiffs’  Ex.  25. 

(Letter:  Koch  lo  Weird,  Nov.  22,  1941) 

You  mentioned  that  at  the  previous  meeting  Paul  and 
Fred’s  bonuses  w*ere  determined  at  11%  and  Ernst’  at  8%. 
I  am  wondering  if  you  are  not  thinking  of  the  meeting  in 
September  which  I  attended  which  was  certainly  a  long 
and  stormy  meeting.  That  was  the  meeting  you  will  recall, 
where  I  stayed  at  the  Biltmore,  and  you,  Jimmie,  Curt  and 
I  had  a  meeting  the  evening  before  and  I  objected  to  the 
pro  rata  options  all  around  on  everybody’s  stock  and  we 
agreed  it  would  be  better  to  have  no  options  at  all.  At  the 
Basch  meeting  the  next  day  you  and  I  tried  to  hold  out  for 
maintaining  the  existing  employment  contracts  and  just  de¬ 
claring  an  extra  bonus  for  this  year  only  and  then  we  finally 
gave  in  and  agreed  to  the  11%,  11%  and  8%.  The  additional 
payment  to  Ernst,  however,  as  I  recall  it,  was  to  have  been 
$8,000  additional  for  this  year  and  $8,000  in  each  of  the 
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subsequent  years,  although  there  was  some  discussion  of 
actually  paying  the  additional  amount  for  1941,  $4,000  in 
this  year  and  $4,000  in  1942. 

Plaintiffs’  Ex.  26G-. 

“Plaintiff’s  Exhibit  26G  is  a  cross-option  dated  as  of 
January  2, 1941,  for  the  signature  of  Theodore  W.  Koch  but 
was  not  signed  by  Koch.  It  is  the  duplicate  of  cross-options 
which  were  signed  by  all  the  other  parties  enumerated, 
namely:  Fred  Basch,  Paul  W.  Vort,  Ernest  Nauen,  Fred  A. 
Klein,  George  S.  Ward  and  James  A.  Stevenson.  The  sig¬ 
natures  of  all  of  the  other  parties  were  torn  off  of  the  par¬ 
allel  cross-options  introduced  as  Exhibits  26 A  through  F.” 
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Plaintiffs’  Ex.  31. 

Statement  of  George  S.  Ward  Made  to  Foreign  Funds 
Control  Division,  Treasury  Department 

Washington,  D.  C. 

regarding  Althor,  Inc.  and  Herman  Bosch  &  Co.  Inc. 

Beginning  as  early  as  1934  each  time  I  saw  Mr.  Herbert 
Schoenburg  or  Dr.  Paul  Hollender,  partners  of  Thorer  & 
Co.,  in  this  country  I  urged  them  to  sell  their  interest  in 
Althor,  Inc.,  so  that  the  Company  should  be  completely 
Americanized.  [Likewise  in  1937  when  I  saw  Dr.  Otto 
Nauen  in  Paris  I  discussed  this  with  him.]  The  reasons 
were,  of  course,  apparent.  Herman  Basch  &  Co.,  the  wholly 
owned  subsidiary  of  Althor,  Inc.,  was  then  and  is  now 
engaged  in  the  business  of  processing  Persian  Lambs  and 
kindred  raw  fur  skins.  With  but  few  exceptions  its  cus¬ 
tomers  were  Jewish  dealers  and  manufacturers.  The  hor¬ 
rible  persecution  of  the  Jews  by  the  Nazis  in  Germany  was 
well  known  and  was  resented  by  not  only  the  Jews  but  all 
other  fair  minded  people  in  this  country.  It  became  appar¬ 
ent  to  me  that  such  a  business  as  Herman  Basch  &  Co.  could 
not  possibly  survive  under  such  conditions  [with  German 
ownership]. 

When  I  first  proposed  the  sale  of  this  stock  to  the  Thorer 
&  Co.  partners  I  met  resistance  from  them.  [Business  was 
good.]  The  process  was  admittedly  the  most  satisfactory  to 
any  known  in  the  New  York  market.  Each  time,  however,  I 
saw  any  of  the  Thorer  &  Co.  partners  I  renewed  my  sug¬ 
gestion  and  urged  them  to  accept  it.  Conditions  grew  worse. 
The  Jewish  Boycott  Committee  became  active.  I  tried  to 
point  out  that  if  a  sale  was  made  to  American  citizens  a 
substantial  amount  of  money  could  be  realized  whereas  if 
the  business  continued  under  German  ownership  it  would 
have  no  value  at  all  because  a  German  owned  business  could 
not  possibly  operate  successfully  in  the  fur  trade.  Appar¬ 
ently  in  time  our  point  of  view  was  understood  and  appre¬ 
ciated  by  Thorer  &  Co. 
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In  February  1939  Mr.  Herbert  Schoenburg  [and  Dr.  Otto 
Nauen]  came  to  this  country  and  a  sale  of  the  German  stock 
interest  in  Althor,  Inc.,  to  a  group  of  American  citizens  was 
made.  Although  we  were  desirous  of  buying  the  entire  in¬ 
terest  of  the  Thorer  &  Co.  partners,  we  were  unable  to  do 
so  without  giving  back  an  option  to  such  former  owners 
to  repurchase  375  of  the  500  shares  [any  time  between  1942 
and  1954].  This  was  not  satisfactory  to  us  but  inasmuch 
as  it  was  the  only  way  a  sale  could  be  made  we  agreed. 
The  purchase  price  was  $200  per  share;  $100,000  being  paid 
to  the  former  owners. 

This  sale  improved  our  situation  to  some  extent  insofar 
as  the  Boycott  Committee  was  concerned  but  was  not  satis¬ 
factory  to  us  as  we  wanted  to  own  all  the  stock  free  and 
clear.  In  September  1939  Germany  started  the  war  by 
marching  into  Poland.  The  events  that  then  took  place  are 
all  well  known.  It  was  difficult  to  communicate  with  Ger¬ 
many.  I  am  not  entirely  clear  but  I  believe  restrictions 
were  imposed  by  the  German  Government.  I  do  know  it 
was  not  possible  to  talk  over  the  telephone.  The  general 
situation  grew  worse.  After  the  invasion  of  Holland  and 
Belgium  and  the  fall  of  France  in  the  spring  of  1940,  we 
determined  to  free  ourselves  of  the  existing  option  if  we 
could  do  so,  as  we  considered  it  most  undesirable  to  have 
any  German  interest  whatsoever  in  the  business.  In  De¬ 
cember  1940  we  heard  that  Dr.  Paul  Hollender,  one  of  the 
Thorer  &  Co.  partners,  would  be  in  Stockholm.  We  seized 
this  opportunity  to  try  to  reach  him  on  the  telephone  and 
to  discuss  the  situation  with  him,  this  being  our  first  oppor¬ 
tunity  to  carry  on  a  free  conversation  with  any  of  the  Thorer 
&  Co.  partners  since  the  outbreak  of  the  European  war. 
A  conference  of  all  the  stockholders  was  immediately  held. 
It  was  agreed  by  all  that  it  was  imperative  that  the  option 
be  cancelled,  and  wre  were  willing  to  pay  any  reasonable 
sum  to  bring  about  this  result. 

On  or  about  December  9th,  1940,  we  succeeded  in  making 
connection  on  the  overseas  telephone  with  Dr.’  Hollender  in 
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Stockholm.  I  talked  to  him  at  length  regarding  the  situa¬ 
tion  and  told  him  that  the  business  of  the  Company  could 
not  survive  with  an  outstanding  interest  of  any  kind  in 
German  citizens  and  unless  the  option  could  be  cancelled 
and  the  Company  completely  freed  of  any  German  interest 
the  business  would  soon  have  no  value.  I  reported  to  him 
the  activities  of  the  Boycott  Committee  and  of  the  pressing 
demands  of  the  management  that  the  Company  be  com¬ 
pletely  Americanized.  [I  also  mentioned  that  there  were 
reports  that  German  property  in  this  country  might  be 
frozen.]  Dr.  Hollender  asked  me  what  we  would  be  willing 
to  pay  for  the  cancellation  of  the  option.  To  the  best  of 
my  recollection  I  said  that  the  stockholders  would  be  will¬ 
ing  to  pay  about  $25,000.  I  made  the  offer  low  for  trading 
purposes.  He  told  me  this  was  not  enough  and  suggested 
$100,000.  As  it  was  urgent  for  the  stockholders  to  come  to 
an  understanding  as  promptly  as  possible  we  compromised 
the  difference  and  arrived  at  the  figure  of  $63,000.  There 
were  frequent  interruptions  in  the  telephone  conversation 
as  the  connection  was  bad.  At  times  Mr.  Mahler  talked 
because  we  thought  he  could  understand  better,  and  at 
other  times  Mr.  Koch  talked,  but  our  conversations  were 
in  the  same  general  terms  as  above  outlined.  We  finally 
made  ourselves  understood  to  Dr.  Hollender  and  agreed 
upon  the  price  of  $63,000  as  above  mentioned,  Dr.  Hollender 
requesting  that  I  send  him  a  firm  offer  by  cable.  Follow¬ 
ing  the  telephone  conversation  I  cabled  Dr.  Hollender  mak¬ 
ing  such  firm  offer  of  $63,000  in  consideration  of  the  can¬ 
cellation  of  the  option.  This  offer  was  thereupon  accepted 
by  Dr.  Hollender  by  cable.  Dr.  Hollender  then  appointed 
Mr.  Meyn  to  act  on  behalf  of  Thorer  &  Co.  to  carry  out 
the  transaction.  On  December  13th,  1940,  the  purchase 
price  of  $63,000  was  paid  by  the  stockholders  to  Mr.  Meyn 
who  thereupon  executed  and  delivered  to  them  an  instru¬ 
ment  canceling  the  option. 

The  stock  which  I  purchased  is  owned  free  and  clear 
by  me.  I  have  not  entered  into  any  verbal  or  written  agree- 
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ments  of  any  kind  for  the  sale  or  disposal  of  my  shares, 
directly  or  indirectly,  to  the  former  German  owners  or  to 
anyone  else. 

Geo.  S.  Ward. 

Dated  New  York,  May  22, 1942. 


Plaintiffs’  Ex.  32. 

(Letter:  From  Foreign  Property  Control  Dept..  Federal  Reserve  Bank) 

May  12,  1942. 

Herman  Basch  &  Company 
North  Bergen,  New  Jersey 

Dear  Sirs: 

Pursuant  to  the  provisions  of  Executive  Order  No.  8389, 
as  amended,  and  the  instructions  of  the  Acting  Secretary 
of  the  Treasury  to  this  bank  thereunder,  we  have  directed 
the  blocking  as  German  of  all  accounts,  securities,  safe 
deposit  boxes,  etc.,  in  your  name,  or  in  which  there  is  rea¬ 
sonable  cause  to  believe  you  have  a  substantial  interest. 

In  connection  with  the  designation  of  you  as  a  national, 
and  pursuant  to  the  provisions  of  Section  130.4  of  the  Regu¬ 
lations  issued  under  the  Order,  it  appears  that  you  may  be 
obliged  to  file  a  report  on  Form  TFR-300  with  respect  to 
your  property  interests.  If  you  have  not  already  filed  such 
a  report,  you  are  required  to  submit  it  not  later  than  May 
27,  or  if  you  consider  that  no  report  need  be  filed  by  you 
by  reason  of  the  existence  of  the  conditions  set  forth  in 
Public  Circular  No.  4  (paragraph  F-l),  you  are  required 
to  file  on  or  before  said  date  a  sworn  statement  in  duplicate 
setting  forth  the  existence  of  such  conditions. 
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Plaintiffs’  Ex.  33. 

June  18,  1942. 

Herman  Basch  and  Company,  Inc., 

350  Seventh  Avenue, 

New  York,  New  York. 

Attention  of  Mr.  Paul  W.  Vortrefflich,  Treasurer 
Dear  Sirs: 

Please  be  advised  that  the  Treasury  Department  does  not 
require  that  the  accounts  in  your  name  remain  blocked. 

Very  truly  yours, 

WJM  :CZ  per  pro  W.  J.  M., 

Foreign  Property 
Control  Department. 
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Plaintiffs’  Ex.  36. 

Affidavit  of  William  W.  Lancaster  Regarding  Althor, 
Incorporated,  and  Herman  Basch  &  Co.  Inc. 

State  of  New  York, 

County  of  New  York,  ss. : 

William  W.  Lancaster,  being  duly  sworn,  says : 

I  was  born  in  Augusta,  Maine,  and  I  am  the  ninth  genera¬ 
tion  born  in  this  country.  Since  1921  I  have  been  with 
Shearman  &  Sterling,  of  55  Wall  Street,  New  York,  New 
York,  of  which  firm  I  am  a  member. 

Under  what  circumstances  I  do  not  now  recall,  but  some¬ 
time  during  1931 1  was  consulted  by  Dr.  Paul  G.  Hollender, 
a  member  of  the  firm  of  Thorer  &  Co.,  of  Leipzig,  Germany. 
He  had  a  potential  controversy  with  the  firm  of  Herman 
Basch  &  Co.,  of  Brooklyn,  New  York  (of  which  Mr.  Her¬ 
man  Basch  was  president)  with  respect  to  a  certain  process 
for  the  dressing  and  dyeing  of  Persian  lamb  skins.  The 
Basch  firm  claimed  an  exclusive  right  to  the  process,  and 
this  claim  was  disputed  by  Dr.  Hollender.  There  was  some 
litigation,  but  the  parties  eventually  entered  into  an  agree¬ 
ment  of  settlement  dated  December  7,  1932.  Under  this 
agreement  a  new  Company  Herman  Basch  &  Co.,  Inc.  (of 
New  Jersey)  which  is  the  existing  company  of  that  name, 
was  organized  to  acquire  the  assets  and  business  of  the 
Brooklyn  company,  with  its  processes,  trade  marks  and 
good  will. 

Later  I  was  consulted  at  various  times  by  the  officers  of 
the  new  Company  in  reference  to  a  number  of  legal  ques¬ 
tions  which  came  up.  Most  of  these  matters  I  referred, 
however,  to  James  A.  Stevenson,  who  has  been  associated 
with  me  for  over  twenty  years.  He  has  been  quite  active 
in  the  business  affairs  of  the  Company. 

As  appears  more  fully  from  other  affidavits  filed  in  con¬ 
nection  herewith,  Thorer  &  Co.  established  early  in  1932  a 
business  relationship  with  the  Alaska  Chemical  Company. 
This  relationship  was  terminated  in  April  1935. 
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From  that  time  on,  in  view  of  the  fact  that  this  Company 
was  engaged  in  the  dyeing  of  furs  and  that  fur  dyeing  was 
predominantly  Jewish,  the  relationship  of  Thorer  &  Co. 
with  this  Company  was  a  continuing  source  of  embarrass¬ 
ment.  I,  accordingly,  advised  that  the  German  interest 
should  sell  out  and  retire  from  the  enterprise.  My  conclu¬ 
sion  in  regard  to  the  inadvisibility  of  having  Thorer  &  Co. 
in  this  business  was  strengthened  because  the  people  who 
knew  the  secret  process  employed  in  the  dyeing  business 
were  reluctant  to  continue  a  connection  with  Germans. 

This  advice  was  constantly  pressed  home  to  the  members 
of  Thorer  &  Co.  whenever  they  were  in  this  country,  but 
it  was  not  until  February,  1939,  that  they  became  convinced 
of  the  soundness  of  this  advice,  and  arrangements  were 
made  for  them  to  sell  their  interest  in  the  Company.  There 
was  at  that  particular  time  a  special  pressure  exerted 
upon  Thorer  &  Co.  in  that  the  Jewish  Boycott  Committee 
was  active;  the  employees  in  the  enterprise  were  out  on 
strike;  the  management  was  acutely  dissatisfied  with  the 
continuance  of  Thorer  &  Co.  in  the  business  and,  Herman 
Basch  having  died,  his  Estate,  now  in  the  hands  of  execu¬ 
tors  and  trustees,  were  impatient  and  apprehensive. 

The  same  conditions  outlined  above  made  the  purchase 
of  the  stock  unattractive.  Although  the  book  value  was 
around  $500  a  share  (more  than  half  of  this  value  being 
represented  by  real  estate,  machinery,  etc.  of  only  limited 
use),  the  prospective  purchasers  of  the  stock  thought  that 
only  the  net  quick  assets  should  be  considered  and  that 
$200  a  share  was  what  the  stock  was  worth  to  them.  After 
prolonged  negotiations  with  Mr.  Schoenburg,  one  of  the 
partners  of  Thorer  &  Co.,  at  that  time  in  this  country,  he 
finally  accepted  this  figure,  when  he  became  convinced  that 
no  better  sale  could  be  made.  Mr.  Schoenburg,  however, 
insisted  upon  retaining  an  option  on  some  of  the  shares 
sold.  This  was  the  subject  of  further  bargaining,  and  he 
finally  agreed  to  confine  the  option  to  three-quarters  of  the 
shares  to  be  sold.  Messrs.  Fred  Basch,  Paul  Vortrefflich 
and  Ernest  Nauen  were  insistent  that  the  remaining  one- 
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quarter  of  the  shares  which  were  to  be  free  from  the  option 
should  be  sold  to  them.  Fred  Basch,  who  was  a  nephew  of 
Herman  Basch,  deceased,  and  Ernest  Nauen  were  the  only- 
two  persons  who  had  any  knowledge  of  the  secret  formula 
upon  which  the  success  of  the  business  rested.  Conse¬ 
quently,  the  so-called  “free”  shares  were  allocated  to  them. 
The  purchase  price  on  all  the  shares  was  paid  by  the  respec¬ 
tive  purchasers  and  the  stock  certificates  signed  and  de¬ 
livered  to  them. 

After  the  outbreak  of  the  War  in  Europe  the  retention 
of  an  option  interest  in  these  shares  on  behalf  of  Thorer 
&  Co.  became  increasingly  irksome  to  the  stockholders. 
It  was  clearly  apparent  to  each  of  them  that  the  evidence 
of  a  German  interest  was  detrimental  to  his  own  shares 
because  it  was  detrimental  to  the  business  as  a  going  con¬ 
cern.  The  stockholders,  accordingly,  sought  to  get  into 
communication  with  Thorer  &  Co.  In  December,  1940, 
representatives  of  the  shareholders,  Messrs.  Ward,  Mahler 
and  Koch,  talked  with  Dr.  Hollender  by  overseas  telephone 
and  offered  him  $25,000  for  the  option.  This  he  refused 
to  accept  and  made  a  counter-offer  of  $100,000.  He  finally 
agreed  to  accept  $63,000,  which  figure  was  thereupon  ac¬ 
cepted  on  behalf  of  the  shareholders.  This  amount  was 
contributed  by  the  stockholders  in  proportion  to  the  shares 
held  by  them  and  was  paid  to  Mr.  H.  H.  A.  Meyn  of  49 
Wall  Street,  New  York,  New  York,  who  had  been  desig¬ 
nated  by  Thorer  &  Co.  to  receive  the  money  and  cancel  the 
option. 

I  became  and  still  am  the  owner  of  seventeen  shares. 
No  one  has  any  interest  in  these  shares  other  than  myself. 

I  have  no  agreement  or  understanding  in  any  form, 
shape,  or  manner  with  respect  to  the  sale  or  other  disposi¬ 
tion  of  these  shares  either  to  Thorer  &  Co.  or  anyone  else. 

William  W.  Lancaster. 

Sworn  to  before  me  this 

8  day  of  June,  1942. 

Hartford  Beaumont  (Notarial  Seal). 


Plaintiffs’  Ex.  38. 
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The  Natiotn 
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Copy 


Plaintiff’s  Ex.  40 
AFFIDAVIT 


State  of  Minnesota 
County  of  Ramsey 


Theodore  W.  Koch,  being  first  sworn,  deposes  and  says : 
That  he  resides  at  No.  785  Linwood  Place,  St.  Paul,  Minne¬ 
sota,  and  that  he  has  resided  there  continuously  for  the 
past  10  years ;  that  he  is  the  holder  and  owner  of  28  shares 
of  the  common  Capital  Stock  of  Herman  Basch  &  Co.,  Inc., 
a  New  Jersey  corporation,  as  represented  by  Ctf.  No.  66 
dated  September  15,  1944,  registered  in  the  name  of  Theo¬ 
dore  W.  Koch ;  that  said  shares  of  Capital  Stock  were  pur¬ 
chased  by  him  in  the  ordinary  course  of  business  and  for 
a  valid  consideration;  that  he  is  the  sole  and  beneficial 
owner  of  said  shares  and  that  there  is  no  actual  or  claimed 
interest  in  or  to  said  shares  on  the  part  of  any  other  per¬ 
son;  and  that  he  does  not  hold,  and  has  never  held,  said 
shares  of  capital  stock,  or  any  of  said  shares  of  capital 
stock,  as  a  representative  of,  or  agent  of,  or  on  behalf  of, 
or  for  the  account  of,  or  as  a  trustee  for  any  German  Na¬ 
tional  or  Nationals  or  for  any  National  or  Nationals  of  any 
other  alien  enemy  country,  or  for  any  person  whatsoever, 

(Signed)  Theodore  W.  Koch. 

Subscribed  and  sworn  to  before  me 
this  31  day  of  January  1947. 

Frances  L.  Williams 

Notary  Public  Ramsey  County ,  Minn . 


Plaintiffs’  Ex.  48. 
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Plaintiffs’  Ex.  49. 

Basch  Holding  Co.,  Inc. 

February  18,  1939. 

Messrs.  Fred  Basch,  Paul  W.  Vortrefilich, 

Ernest  Nauen,  Fred  A.  Klein,  George  S.  Ward, 

Theodore  Koch,  and  James  A.  Stevenson. 

Dear  Sirs : 

We  hereby  acknowledge  receipt  from  you  of  the  sum  of 
One  hundred  thousand  Dollars  ($100,000.)  in  full  payment 
of  all  our  right,  title  and  interest  in  and  to  five  hundred 
(500)  shares  of  the  capital  stock  of  Althor,  Incorporated. 

Very  truly  yours, 

Basch  Holding  Co.,  Inc., 

By  Fred  A.  Klein, 

Vice  President. 
Feed  Basch,  Pres. 


Plaintiffs’  Ex.  50. 


Thoree  &  Co. 


February  18,  1939. 

Basch  Holding  Co.  Inc. 

Gentlemen : 

We  hereby  acknowledge  receipt  from  you  of  the  sum  of 
Ninety-nine  thousand  five  hundred  Dollars  ($99,500.)  in 
full  payment  of  all  our  right,  title  and  interest  in  and  to 
five  hundred  (500)  shares  of  the  capital  stock  of  Althor, 
Incorporated. 

Very  truly  yours, 

Thokeb  &  Co. 


By  Herbert  Schoenburg, 

a  member  of  the  firm, 
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Plaintiffs’  Ex.  51. 

This  Agreement,  made  this  18th  day  of  February,  1939, 
between  Thorer  &  Co.,  a  copartnership  having  its  place  of 
business  at  Leipzig,  Germany  (hereinafter  referred  to  as 
“Thorer  Partners”),  as  such  copartnership  is  now  or  may 
hereafter  be  constituted;  Althor,  Incorporated,  a  New 
York  corporation  (hereinafter  referred  to  as  “Althor”); 
Basch  Holding  Co.,  Inc.,  a  New  York  corporation  (herein¬ 
after  referred  to  as  “Basch,  New  York”) ;  Herman  Basch 
&  Co.,  Inc.,  a  New  Jersey  corporation  (hereinafter  referred 
to  as  “Basch,  New  Jersey”) ;  and  Fred  Basch,  Paul  W. 

VoRTREFFLICH,  ERNEST  NaUEN,  FrED  A.  KLEIN,  GEORGE  S. 

Ward,  Theodore  W.  Koch  and  James  Stevenson  (herein¬ 
after  referred  to  as  “the  Stockholding  Group”) 

Witnesseth  : 

Whereas,  on  or  about  December  7,  1932,  Herman  Basch 
(now  deceased),  Thorer  Partners  and  Althor  entered  into 
an  agreement  dated  that  day,  providing,  among  other 
things,  for  the  acquisition  from  Herman  Basch  of  his  right 
in  certain  secret  formulae  and  processes  for  the  dressing 
and  dyeing  of  Astrakhan,  Kid,  Persian  and  Broadtails,  as 
wTell  as  Sheep  and  Goat  Skins,  in  the  United  States  and 
Canada,  and  for  the  conducting  and  continuing  by  Thorer 
Partners  of  the  business  of  Basch,  New  Jersey,  and  the 
utilizing  by  them  of  said  secret  formulae  and  processes 
through  Basch,  New  Jersey;  and 

Whereas,  Thorer  Partners,  with  the  consent  of  the  other 
parties  to  said  agreement,  have  heretofore  withdrawn  from 
the  conduct  of  such  business  and  the  same  is  now  being 
controlled  and  operated  by  the  Stockholding  Group; 

Now,  Therefore,  in  consideration  of  the  mutual  stipula¬ 
tions  hereinafter  contained,  the  parties  hereto  agree  as 
follows : 

1.  Thorer  Partners  hereby  confirm  their  withdrawal 
from  the  business  of  Basch,  New  Jersey,  and  hereby  release 
and  assign  unto  Althor  any  and  all  their  rights  in,  to  and 
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under,  said  agreement  dated  December  7,  1932,  and  Althor 
hereby  accepts  such  release  and  assignment. 

2.  Basch,  New  York  hereby  acknowledged  that  the  sum 
of  $65,000,  with  accrued  interest  thereon,  provided  by  para¬ 
graph  6  of  said  agreement  of  December  7,  1932  to  be  paid, 
has  been  duly  paid  to  it,  and  that  it  (Basch,  New  York) 
has  no  interest  in  or  to  the  shares  of  capital  stock  of  Basch, 
New  Jersey  now  deposited  with  and  held  in  escrow  by  The 
National  City  Bank  of  New  York. 

3.  Thorer  Partners  have  released  and  do  hereby  release 
all  their  right,  title  and  interest  in  and  to  the  shares  of 
capital  stock  of  Althor  (consisting  of  500  shares  of  the  par 
value  of  $100  each)  unto  the  individuals  composing  the 
Stockholding  Group. 

4.  Basch,  New  York  have  released,  and  do  hereby  release, 
all  their  right,  title  and  interest  in  and  to  the  said  shares 
of  capital  stock  of  Althor  unto  the  individuals  composing 
the  Stockholding  Group. 

5.  Thorer  Partners  agree  that  they  will  not,  for  a  period 
of  fifteen  (15)  years  from  the  date  hereof,  operate  or  license 
others  to  operate  such  secret  formulae  and  processes  in 
the  United  States  and/or  Canada. 

6.  Thorer  Partners  and  Basch,  New  Jersey,  hereby  ter¬ 
minate  the  option  agreement  dated  November  17, 1936  here¬ 
tofore  granted  by  Basch,  New  Jersey,  to  Thorer  Partners, 
Thorer  Partners  hereby  releasing  Basch,  New  Jersey  from 
any  and  all  claims  and  demands  thereunder. 

7.  This  agreement  is  without  prejudice  to  any  of  the 
rights  and  interests  of  the  estate  of  Herman  Basch,  de¬ 
ceased,  in,  to  and  under  said  agreement  dated  December  7, 
1932,  all  such  rights- and  interests  being  reserved  to  the 
representatives  of  said  estate. 

Is  Witness  Whereof,  Thorer  Partners  have  caused  this 
agreement  to  be  executed  in  its  name  by  Herbert  Schoen- 
burg,  one  of  the  partners  of  Thoror  &  Co.;  and  Althor, 
Incorporated,  Basch  Holding  Co.,  Inc.  and  Herman  Basch 
&  Co.,  Inc.  have  caused  this  agreement  to  be  executed  in 
their  respective  names  and  their  respective  corporate  seals 
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to  be  hereunto  affixed;  and  the  individuals  composing  the 
Stockholding  Group  have  hereunto  set  their  respective 
hands  and  seals,  all  as  of  the  day  and  year  first  above 
written. 

Thorer  &  Co. 

By  Herbert  Schoenburg, 

Co-partner. 

Author,  Incorporated 

By  Fred  Basch, 

President. 


Attest : 

J.  A.  Stevenson, 
Secy. 


Basch  Holding  Co.,  Inc. 

By  Fred  A.  Klein, 

Vice  President. 


Attest  Fred  Basch,  Pres. 

Herman  Basch  &  Co.,  Inc. 

By  Fred  Basch, 

President. 

Attest :  E.  Nauen, 

Secty. 


Fred  Basch  (L.S.) 

Paul  Wm.  Vortrefflich  (L.S.) 
Ernest  Nauen  (L.S.) 

Fred  A.  Klein  (L.S.) 

Geo.  S.  Ward  (L.S.) 

Theodore  W.  Koch  (L.S.) 

J.  A.  Stevenson  (L.S.) 


1065 


Plaintiffs’  Ex.  53. 

Interrogation  of  Dr.  Otto  Nauen  at  Frankfurt/Main, 

August  10,  1948 

Present :  William  J.  Holloran 
Dr.  Otto  Nauen 
Marie  0.  Menzies 

Q.  What  is  your  name? 

A.  Dr.  Otto  Nauen. 

Q.  Where  do  you  live? 

A.  67,  Zeppelin-Allee,  Frankfurt. 

Q.  What  was  your  interest  in  Thorer  &  Co.,  Dr.  Nauen? 
A.  I  am  executor  of  the  Estate  of  Arndt  Thorer.  Arndt 
Thorer ’s  Estate  was  a  limited  partner  in  the  firm  of  Thorer 
&  Co.  His  interest  was  a  little  more  than  20%. 

Q.  When  did  you  become  executor  of  the  Arndt  Thorer 
Estate? 

A.  In  1937. 

Q.  And  you  had  no  participation  in  Thorer  &  Co.  other 
than  as  executor? 

A.  No,  but  I  could  be  regarded  as  an  employee;  in  my 
capacity  as  general  legal  adviser  of  the  Thorer  group. 

Q.  And  you  were  also  the  personal  attorney  for  Paul 
Hollender  in  connection  with  Thorer  &  Co.  fnatters  ? 

A.  Yes,  in  a  general  way. 

•  *•••*•*** 

Q.  What  reasons  did  you  advance  to  the  people  of  the 
Reischswirtschaftsministerium  for  Americanizing  the  firm? 

A.  Just  the  Jewish  boycott.  As  far  as  I  am  concerned, 
it  came  up  all  of  a  sudden.  I  know  quite  wTell  that  the  boy¬ 
cott  question  was  more  or  less  pushed  by  the  boys  in  New 
York — (Vortrefflich,  Mr.  Basch,  my  brother  Ernst).  They 
pressed  us  sometimes  to  do  something  because  their  cus¬ 
tomers  were  99%  jewish.  Their  only  big  non- Jewish  cus¬ 
tomer  was  Thorer  &  Hollender,  Inc. 

Q.  What  was  the  Economics  Ministry’s  reaction  to  that? 
They  were  not  anxious  to  turn  over  anything  bringing  so 
much  foreign  exchange. 
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A.  I  don’t  know.  I  was  in  Stockholm  when  this  matter 
came  up,  and  during  January  1939  or  perhaps  December 
1938  there  were  cables  between  the  New  York  people  and 
Dr.  Hollender  mostly,  but  I  personally  was  not  busy  in  this 
matter  at  the  time. 

Q.  You  didn’t  actively  come  into  the  picture  until  Dr. 
Hollender  suggested  you  go  to  New  York? 

A.  Yes.  All  of  a  sudden  Dr.  Hollender  called  up  while 
I  was  in  Sweden  and  asked  whether  I  could  travel  to  New 
YY>rk  right  away,  within  two  days,  if  possible,  and  I  re¬ 
plied:  “If  I  could  catch  the  night  train  from  Stockholm, 
I  could  catch  the  boat.” 

Q.  You  were  in  Sweden  then  negotiating  the  so-called 
Swedish  plan  for  Thorer  &  Hollender? 

A.  Yes. 

Q.  In  your  dealings  with  the  Swedes,  did  the  Basch  Co. 
ever  come  into  the  picture? 

A.  There  was  never  any  intention  to  transfer  the  Basch 
Co.  to  Swedes.  It  was  understood  from  the  beginning  that 
anything  done  with  Basch  would  be  a  purely  American 
proposition.  I  never  mentioned  Basch  to  the  Swedish 
people. 

##••****## 

Q.  And  Hollender,  after  his  experience  in  the  First 
World  War  was  naturally  worried  that  the  Americans 
would  take  over  his  American  holdings? 

A.  He  was  more  afraid  of  the  German  Government  press¬ 
ing  him  for  liquidation.  The  actual  occurence  which  made 
the  Basch  arrangement  so  pressing  was  because  of  the 
Fur  Workers  Union,  Local  No.  2,  and  the  Manager  of 
Local  No.  2,  Mr.  Ebelson.  I  don’t  know  him,  but  his  name 
came  up  during  all  this  discussion.  The  Union  asked 
Basch  for  an  affidavit  that  this  company  was  not  German - 
controlled. 

Q.  When  was  that? 

A.  January,  or  the  beginning  of  February.  And  they 
had  to  give  this  affidavit  before  a  certain  date,  and  so  this 
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arrangement  to  transfer  German  control  to  the  Basch  man¬ 
agers  and  other  gentlemen  had  to  be  done  right  away. 
Two  days  after  those  things  were  signed,  they  had  to  give 
the  affidavit. 

*#••*#**** 

Q.  Why  was  it  sold  for  only  $100,000? 

A.  Well,  as  far  as  I  recall,  a  little  less  than  50%,  per¬ 
haps  49%,  was  bought  by  the  crown  princes  and  my  brother 
and  the  rest  to  another  group. 

Q.  Just  for  the  sake  of  the  record,  when  you  refer  to 
crown  princes,  you  mean  Fred  Basch,  Paul  Vortrefflich  and 
Ernst  Nauen?  They  took  49%  of  the  500  shares? 

A.  Yes,  they  paid  for  them  with  their  own  money. 

Q.  245  shares  at  $200  a  share — $49,000? 

A.  Yes.  And  now  the  question  was  how  to  bring  up 
the  other  $51,000? 

Q.  And  where  did  the  $51,000  come  from? 

A.  In  general  I  recollect  part  of  the  money  was  earned 
by  some  people  who  bought  the  stock  and  part  had  to  be 
found.  Stevenson  and  Ward  were  prepaid  for  legal  serv¬ 
ices  because  they  served  as  legal  advisers  anyway  and  they 
would  have  earned  this  money  in  the  course  of  the  next 
year  or  two. 

###•#***#* 

Q.  Do  you  know  whether  at  that  time  Althor  or  Basch 
&  Co.  owed  Basch  &  Co.  any  money  in  dividends  or  other¬ 
wise? 

A.  Yes,  the  1938  dividend. 

Q.  Do  you  recall  what  that  was? 

A.  A  considerable  amount.  I  don’t  know  how  much. 

Q.  Was  it  between  $48,000-$50,000?  Would  that  sound 
right? 

A.  Yes. 

Q.  Do  you  know  what  happened  to  that  $48,000? 

A.  I  believe  that  the  total  earnings  were  much  higher 
than  $48,000  or  $50,000. 
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Q.  Assuming  that  $4S,000-$50,000  were  owing  to  Thorer 
&  Co.,  do  you  know  whether  that  money  was  actually  trans¬ 
ferred  to  Thorer  &  Co.? 

A.  Yes.  Thorer  &  Co.  must  have  evidence  or  documents 
as  to  that.  Every  time  when  the  fiscal  year  was  closed, 
we  had  to  have  discussions  with  the  Ministry  in  Berlin  as 
to  how  much  of  the  earnings  should  be  declared  in  divi¬ 
dends.  There  was  always  a  hard  fight.  We  tried  to  cut 
down  the  dividends,  trying  to  leave  as  much  as  possible 
in  the  business. 

Q.  Now  they  were  interested  in  getting  as  much  foreign 
exchange  as  they  could? 

A.  I  believe  the  dividend  on  the  profits  of  1938  came  to 
about  $50,000. 

Q.  As  far  as  you  know  this  money  wras  transferred  to 
Germany? 

A.  Certainly,  because  in  this  case  if  the  dividends  were 
declared,  cash  money  had  to  be  transferred  to  Germany. 

Q.  Hollender  wrote  to  Ward  in  January  23,  1939,  which 
was  four  days  after  Mahler’s  cable:  “The  dividends  of 
about  $48,000  reference  to  Althor  dividend  for  1938  can  be 
remitted  to  Sweden  and  worked  there  for  one  year.  This 
was  welcomed  very  much  by  Otto  in  his  negotiations  in 
Stockholm.” 

A.  Well,  that  proves  that  he  informed  me  about  these 
things.  At  that  time  our  Swedish  negotiations  were  in  a 
rough  state.  Maybe  there  were  some  considerations  of 
using  the  money  for  a  certain  time  in  Sweden  in  connec¬ 
tion  with  the  Swedish  Bank,  I  don’t  recollect  for  what 
persons  and  in  what  way  it  should  be  done. 
*#••#***#• 

Q.  And  it  was  understood  by  everyone  concerned  that 
after  the  boycott  was  lifted  or  the  situation  changed,  some 
day  and  in  some  way  the  control  would  return  to  Thorer 
but  the  crown  princes  would  keep  25%  in  any  event.  Why 
was  that  done? 
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A.  Well,  after  we  went  out  we  had  no  more  control  and 
no  more  practical  possibility  to  transfer.  We  had  to  rely 
on  the  crown  princes.  We  desired  to  satisfy  the  crown 
princes  as  much  as  possible  and  in  the  whole  business  the 
crown  princes  were  the  men  who  made  or  lost  the  money. 

Q.  At  the  same  time  you  negotiated  new  employment 
contracts  and  gave  them  substantial  increases  in  salary? 

A.  Yes,  for  the  same  reason. 

Q.  That  was  a  means  of  getting  them  to  agree  to  taking 
only  49%  and  not  the  controlling  interest? 

A.  They  were  angry  about  the  boycott  question.  We 
wanted  to  pacify  them  and  to  satisfy  them  because  the 
fate  of  Basch  Co.  depended  on  their  cooperation. 

Q.  In  other  words,  you  had  to  make  a  good  deal  with 
them  at  that  time  so  that  there  would  be  no  trouble  with 
them  when  you  wanted  to  take  back  the  company  and  re¬ 
purchase  the  stock? 

A.  Yes,  and  of  course  we  wanted  them  to  improve  the 
factory  and  not  destroy  it. 

Q.  You  were  concerned  about  the  future  of  the  business, 
and  therefore  made  a  good  deal  for  the  managers,  but  still 
you  were  leaving  control  of  the  firm  in  the  hands  of  people 
who  did  not  know  anything  about  the  business. 

A.  That  is  a  very  specialized  business  and  virtually 
nobody  could  teach  them  to  become  expert  in  furs. 

Q.  The  technical  side  was  most  important? 

A.  Yes. 

**••**••*• 

Q.  How  was  it  that  you  were  able  to  get  a  permit  from 
the  Economics  Ministry  to  sell  the  business  for  $100,000 
when  one  of  the  reasons  why  they  were  not  pressing  you 
was  that  so  much  foreign  exchange  was  coming  in? 

A.  There  are  some  reasons  in  the  petition,  of  course. 

Q.  Did  you  tell  Landwehr  and  Schlotterer  there  was 
nothing  to  worry  about? 

A.  There  was  no  possibility  of  saving  the  business  for 
us  in  the  long  run — the  boycott  question  was  so  awkward. 
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Q.  That  did  not  impress  Landwehr,  did  it?  If  you  sell 
the  business  for  $100,000,  you  have  $100,000  in  Germany 
which  they  can  use  and  that  is  the  end  of  it. 

A.  Yes. 

Q.  If  they  don’t  let  you  sell  and  the  business  goes  to 
pieces  because  of  the  boycott,  they  lose  only  $100,000  be¬ 
cause  no  more  money  is  going  to  come  in  anyway.  Do  you 
mean  they  were  willing  to  allow  you  to  dispose  of  a  valu¬ 
able  business  for  only  $100,000? 

A.  Yes,  instead  of  losing  everything.  I  think  this  deci¬ 
sion  is  not  so  difficult,  and  they,  of  course,  knew  about  the 
option  agreement  and  they  knew  about  the  control.  In  the 
meantime,  until  the  repurchase  agreement  would  be  exe¬ 
cuted,  the  control  was  in  the  hands  of  reliable  persons. 
I  think  they  considered  it  a  temporary  matter. 

Q.  In  other  words,  you  made  it  clear  to  them  that  al¬ 
though  the  purchase  price  was  very  low,  the  repurchase 
price  was  also  low  and  that  at  any  time  within  the  fol¬ 
lowing  12  years,  Thorer  &  Co.  would  get  control  of  the 
business. 

A.  Yes,  that  was  our  intention  of  course,  and  if  no  war 
had  come  about,  we  would  have  exercised  this  option  agree¬ 
ment  as  early  as  possible  after  the  boycott  question  was 
settled. 

Q.  But  you  must  have  had  a  lot  of  explaining  to  do 
Landwehr  when  you  had  an  income  of  over  $160,000  the 
preceding  five  years! 

A.  What  could  you  do?  You  have  to  realize  what  events 
took  place  in  November  193S  in  Germany.  The  10th  of 
November  there  was  the  Jewish  progrom  which  had  reper¬ 
cussions  on  New’  York  fur  trade,  and  the  German  Govern¬ 
ment  knew’  this.  Landwehr  and  his  staff  were  reasonable 
people.  They  w’ere  not  Nazi  propagandists — Landwehr 
surely  not. 


1071 


ox*-* 

■g^s* 


OOOOCDO 


I  eicooSococo  I  «dci  I 

1  1  1  ^©^COOQ»H  1  f  l  »  •  • 


^  ?0*h  CO  CQ 
COth*h  *-h 


m  o 

•gssS 

g^r. 

T3T3  a 
>  COJC 

S°-5 


oooooo  oo 
oooooo  oo 


|  OOlOOCOO  I  ICO  I  | 

I  .-T^oi'ioocd  •  t-P»~r  I  I  I  l 


M»10H(OK3  m 


P 

d§ 

s 

eco 

b§ 

■■  4 

Xi 

3 

c3S 

H 

8? 

"oo 

Cm 

O-X 

°>“ 
*$-=;  a 


qtqc^iooo  qoqwqq 
I  Gococicooo  I  o irS id oi o ci 

1  OO  CD  i~l  i-»  00  CO  *  NNNiilO® 
OO  ri  T—i 


oooooooooooooooo 
coqtf-r*ca  oooooooooooooooo 
--  O  o ^  qqqqqooooooooooo,, 
aqi rn ?n  oooinioiooooooooooo 
y-1  *H  IFH  4J«  lOlO  OOO  o  OOOOOO 
r ■)  »*  ^NNcjcsoJoacsieJco 


n 

<y  s 

E§  " 
b;  a 
Ss 

3*0 

W 


•  *» 

>  o<s 

Z>  O 

S|fi  i 

u  a>  <v 

^z 


®  n  co  n  co ,H,  ooiq  cq  oo  oq  t}< 

I  ot>Pc6ot^<d  I  ciot>cPodeo 
1  o  o  co  ca  io  1  oa  oo  co  03  '*t‘ 


*;  S 

Pi 


N00C3'l,t-<-ilOlO©i-ieOC0®®t-t» 

eo'fl'oosnciTi'HOpsiONfloOlHt' 

O  Tf  t-to  ao  »-<  coowot'^q^coc'^o*-* 
C3«ooooTo3  0»-r»H‘o  o  ioc-e*s^rcdod 

^-<0-l0C0C0C003Oc0tr-C0C003l0C30 
w—i  T—i  r—4  rnH  HHHCOCOCJ 


oooooo  OOOOOO 
OOOOOO  OOOOOO 


a>!2  III  °  ooooo  |  c^oooocj 

TJ'S  '  *  I  inoN®o‘o  I  oooidotd 


l>Cl<OHt-<S  'fiaiOMOM 


S  w^inoc-cofflor'NcOTfifiot-co 
Sc  cococococococOTi<2*Tf<T»<Tr'«*'*fTj<rr 

w"  oioffioaocia®©ffl®Offiaai 


Capital  stock  of  Althor,  Inc.,  aggregated  $50,000. 


Ridgefield  Park  Trust  Company 


Plaintiffs’  Exhibit  57. 
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Plaintiffs’  Exhibit  58. 
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Plaintiffs’  Exhibit  60B.  1077 
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Plaintiffs’  Exhibit  62. 

Jan  26  1943 

State  of  New  Jersey — State  Tax  Department — Transfer 

Inheritance  Tax  Bureau 

Inventory  of  Safe  Deposit  Box 

Fred  Basch  Bergen  January  2,  1943 

(Name  of  decedent)  (County  of)  (Date  of  death) 

I  do  report  that  the  following  is  an  inventory  of  the  con¬ 
tents  of  Box  No.  709;  in  the  First  National  Bank  of  North 
Bergen,  4300  Bergen  Turnpike,  North  Bergen,  N.  J. ;  reg¬ 
istered  as  follows :  Fred  Basch  and  Nathalie  Basch ;  made 
in  the  presence  of  Nathalie  Basch,  586  Standish  Rd.,  Tea- 
neck,  N.  J. ;  Proctor :  Kristeller  and  Zucker,  744  Broad  St., 
Newark,  N.  J. ;  and  the  box  released  by  me. 

Date  of  Inspection  January  20,  1943. 

[Signed] 

(District  Supervisor) 

Also  present:  Paul  Wm.  Vortrefflich,  Executor,  8  Wil¬ 
liam  Penn  Rd.,  Great  Neck,  L.  I. 

Option  dated  Jan.  2,  1941  between  decedent  and  Paul 
Vortrefflich,  et  als,  relative  to  89  shs.  of  Capital  stock  of 
Althor  Inc. 

6 — $1,000.  North  Bergen  Realty  Company,  Debentures, 
due  May  15,  1947,  int.  7%,  May  15-Nov.  15,  registered  n/o 
decedent 

4 — $500.  North  Bergen  Realty  Company,  Debentures,  due 
May  15,  1947,  int.  7%,  May  15-Nov.  15,  registered  n/o 
decedent 

2 — $250.  North  Bergen  Realty  Company,  Debentures, 
due  May  15,  1947,  int.  7%,  May  15-Nov.  15,  registered  n/o 
decedent 

$16,500.  North  Bergen  Realty  Company,  Debentures,  2nd 
Series,  due  May  15,  1950,  int.  7%,  May  15-Nov.  15,  regis¬ 
tered  n/o  decedent 
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$25,000.  policy,  Traveler’s  Life  Insurance  Company,  n/o 
decedent,  payable  to  Nathalie  Basch,  wife,  65%  payable  to 
Nathalie  Basch,  wife,  monthly  income  for  life,  balance  to 
Adele  Basch  and  Sheldon  Basch,  children 

$40,000.  policy,  Traveler’s  Life  Insurance  Company,  n/o 
decedent,  payable  to  Nathalie  Basch,  wife 
2 — $2,500.  policies,  New  York  Life  Insurance  Company, 
n/o  decedent,  payable  in  monthly  installments  to  Nathalie 
Basch,  wife,  balance  to  Adele  Basch  and  Sheldon  Basch, 
children 

$5,000.  policy,  New  York  Life  Insurance  Company,  n/o 
decedent,  payable  in  monthly  installments  to  Nathalie 
Basch,  wife,  balance  to  Adele  Basch  and  Sheldon  Basch, 
children 

2 — $5,000.  policies,  Massachusetts  Mutual  Life  Insurance 
Company,  n/o  decedent  payable  to  Nathalie  Basch,  wife, 
in  monthly  installments,  balance  to  Adele  Basch  and  Shel¬ 
don  Basch,  children 

$15,000.  policy,  Metropolitan  Life  Insurance  Company, 
n/o  decedent,  payable  to  Nathalie  Basch,  wife,  in  monthly 
installments,  balance  to  Adele  Basch  and  Sheldon  Basch, 
children 

Old  income  tax  returns,  n/o  decedent 
Employment  agreement  between  Herman  Basch  and 
Company  and  decedent,  dated  Jan.  1,  1941 
89  shs.  Althor,  Inc.,  Capital,  Par  $100.,  n/o  decedent 
$10.  Deposit  Receipt,  Public  Service  Electric  and  Gas 
Company,  n/o  decedent,  dated  April  18,  1933 
Man’s  old  fashioned  gold  watch 
Man’s  gold  watch  chain  and  charm 
Note :  Check  account,  First  National  Bank  of  North  Ber¬ 
gen,  n/o  decedent,  balance  date  of  death — $4,347.97 
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Plaintiffs’  Exhibit  67. 

Thorer  Co.  Loan  Acct. 

In  re:  1937  Dividend  of  $84,000.00 

1937 

Dec.  29 

We  received  loan  from  Thorer  Co. 

84,000.00 

1938 
Feb.  28 

Paid  to  Collector  of  Internal  Revenue  10% 
Withholding  Tax  of  84,000 

8,400.00 

July  8 

Pd.  Collector  Int.  Revenue  in  re  Paul  Hol- 
lender  taxes 

8,295.18 

Aug.  1 

Interest  on  above  to  tax  office 

41.48 

Sept.  30 

Paid  Tax  Collector  Int.  Revenue  in  re  Paul 
Hollcnder  tax 

3,505.95 

Sept.  1 

Credited  to  Thorer  &  Hollender  Inc.  for 
payment  by  them  in  August  against  this 
account  as  per  letter  H.  Schonburg  7/26/38 

6,000.00 

Sept.  30 

Ccdited  to  Thorer  Hollcnder  Inc.  for  Sept. 
193S  payment  against  this  a/c  as  per  let¬ 
ter  7/26/38  H.  Schonburg  instruction 

6,000.00 

Oct.  31 

Credited  to  Thorer  Hollender  for  payment 
by  them  in  October  against  a/c  as  above — 
re  letter  HS  7/26/38 

6,000.00 

Nov.  18 

Payment  to  Thorer  Hollender  Inc.  (cable, 
etc.) 

49.97 

Dec.  1 

Paid  to  Collector  of  Internal  Revenue  in  re 
Estate  of  Arndt  Thorer  8702.20  plus  in¬ 
terest  130.53 

8,832.73 

Dec.  7 

Paid  to  Collector  Internal  Revenue  in  re 
Paul  Hollender ’s  tax 

5,900.56 

Dec.  31 

Credited  to  Thorer  Hollender  Inc.  for  pay¬ 
ments  they  made  in  Novembcr-December 
1938  against  this  a/c  re  H.  Schonburg 
letter  7/26/38 

12,000.00 

Dec.  31 

Transferred  by  Journal  from  loan  a/c  re 
1938  dividend  paid  in  advance 

5,000.00 

Dec.  31 

1939 

Transferred  bv  Journal  entry  to  Paid  in 
Surplus  re  letter  of  authorization  to 
Philip  M.  Percus  letter  of  H.  Schonburg 
dated  7/26/38 

17,383.24 

Mar.  11 

Paid  to  Collector  of  Internal  Revenue  in  re 
Paul  Hollender  taxes  (page  245 — 1938 
Transfer) 

5,895.83 

May  25 

Paid  to  Thorer  Hollender  Inc.  to  balance 
total  account 

695.06 

89,000.00 

89,000.00 
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Plaintiffs’  Exhibit  68. 


1938 
Dec.  28 


Dec.  31 


1939 
June  15 


Aug.  1 


Aug.  16 


Sept.  30 


Loan  Account  in  re 

59,500  Dividend  of  1938 

Schedule  of  Debit  and  Credits  on  Books 
Herman  Basch  &  Co.,  Inc. 


Debits 


Received  from  Althor,  Inc.  in  re  dividend 
payable  to  Thorer  Co. 

Transferred  by  journal  entry  from  this  ac¬ 
count  to  Thorer  Co.  loan  account  and  paid 
from  the  latter  account  against  1938 
dividend 


5,000.00 
(GL  239) 


Paid  to  Collector  of  Internal  Revenue  for 
10%  withholding  tax  on  59,500  due  from  5,950.00 
Thorer  Co.  (GL  229) 

Credited  to  Thorer  &  Hollender,  Inc.  for 
bills  due  from  them  amounting  to  29,012.50 
in  accordance  with  letter  from  Thorer  & 

Hollender,  Inc.  to  Herman  Basch  Co.,  Inc. 

of  letter  7/27/39.  Also  letter  G.  S.  Ward  28,939.78 

Credited  to  Thorer  &  Hollender,  Inc.  for 
money  sent  to  Europe  by  them  in  accord¬ 
ance  with  their  letter  dated  8/10/39 — 
their  ck.  #8959  8,500.00 

Credited  to  Thorer  &  Hollender,  Inc.  for  bills 
due  from  them  amounting  to  11,166.05 
less  anticipation  55.83  11,110.22 


Credits 
59,500.00 
(GL  239) 


59,500.00  59,500.00 
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Plaintiffs’  Exhibit  69. 

Dear  Mr.  Vortrefflich — 

We  had  a  talk  about  the  1938  dividend.  It  is  to  be  paid 
as  follows: 

July  20439.78  is  to  be  paid  to  T  &  H. 

July  8500  is  to  be  paid  to  T  &  H 
Aug  8500  paid  to  T  &  H 
Sept  8500  paid  to  T  &  H 
Oct  8560.22  Paid  to  T  &  H 
Total  54500. 

This  arrangement  has  been  agreed  to.  I  thought  you 
would  like  to  know  in  advance  so  it  would  be  easier  for 
you.  This  clears  up  all  that  is  due. 

I’ve  had  a  fine  trip.  Will  tell  you  about  it  later.  Every¬ 
one  sends  best  regards.  I’m  writing  Kralle  you  will  make 
these  July  payments  before  the  end  of  the  month.  Hope 
all  goes  wTell 

Very  kindest  regards, 

Sincerely 

Geo.  S.  Ward 


Plaintiffs’  Exhibit  70. 

July  27th,  1939. 

Herman  Basch  &  Co.  Inc. 

346  Seventh  Avenue 
New  York  City. 

Gentlemen : 

In  accordance  with  my  conversation  with  your  Mr.  Vort¬ 
refflich,  we  have  today  remitted  to  Europe  our  checks  for 
$20,439.78  and  $8,500.00  respectively. 
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In  cover  of  these  items  we  are  charging  your  account 
$29,012.30,  this  amount  including  our  discount  of  for 
anticipation. 

Yours  very  truly, 

Thorer  &  Hollender  Inc. 

By:  [Signed] 


Plaintiffs’  Exhibit  71. 

August  10th,  1939. 

Herman  Basch  &  Co. 

346  Seventh  Ave., 

New  York  City. 

Gentlemen : 

Please  be  advised  that  on  August  8th  we  have  charged 
your  account  with  $8,500.00  in  cover  of  our  check  No.  8959 
sent  to  Europe  for  your  account. 

Yours  very  truly, 

Thorer  &  Hollander  Inc. 

By :  Carl  Elzner 


Plaintiffs’  Exhibit  73 
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Plaintiff’s  Exhibit  75. 


Comparison  from  1937  to  1941  of  Reserves  for  Bad  Debts 
and  Damages  with  Actual  Losses  Suffered 


1937  1938 

1939 

1940 

1941 

a/c  rec.  117,761  184,266 

250,636 

185,407 

302,865 

Notes  Rec.  140,812  150,799 

158,860 

124,600 

297,067 

258,573  235,065 

409,496 

310,007 

599,932 

Sales  1,460,068  1,453,024 

1,487,893 

1,627,903 

2,328,890 

Balance  of  Reserve 

Beginning  of  Year 

Actual  Allowances 

Bad  Debts 

Total 

1937 

8,400 

62,150 

6,838 

68,988 

1938 

48,261 

61,464 

2,210 

63,674 

a/c  rec. 

26,965 

1939  damages 

25,000 

24,579 

7,782 

32,361 

a/c  rec. 

16,380 

1940  damages 

13,000 

46,889 

1,445 

48,334 

a/c  rec. 

20,000 

1941  damages 

15,000 

42,125 

3,988 

46,113 

173,006 

237,207 

22,263 

259,470 

Average  5  years 

34,600 

51,894.00 

Plaintiffs’  Exhibit  76. 

By  airmail !  12th  of  October,  1939 

Mr.  Paul  Vortrefflich 
c/o.  Herman  Basch  &  Co. 

350,  Seventh  Avenue 
New  York,  N.  Y. 

Dear  Paul, 

I  received  your  letter  of  October  3rd  and  can  tell  you 
that  we  are  well  off,  and  everything  is  O.K. 

I  have  to-day  written  a  letter  to  the  Police  Headquarters 
at  Vienna  regarding  your  relatives.  I  hope  I  can  give 
you  very  soon  a  favourable  answer,  but  it  is  also  possible 
that  the  Police  Headquarters  at  Vienna  goes  into  touch 
with  you  directly.  You  can  trust  that  I  will  cooperate  in 
this  regard  as  far  as  possible.  I  enclose  herewith  a  copy 
of  my  letter  to  Vienna. 

With  kindest  regards  to  all,  I  am 

Very  sincerely  yours 

Herbert  Schoenburg 
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Plaintiffs’  Exhibit  76A. 

Translation 

PI.  Ex.  76 A 

Scho/B. 

Thorer  &  Co. 

Leipzig  W  33 

To  the  Foreign  Office  of 
the  Police  Directorate 
Vienna 

A  business  friend  of  my  firm  requested  my  aid  in  the 
following  circumstances: 

The  said  business  friend,  named  Paul  Vort,  residing  in 
New  York,  N.  Y.,  350-7th  Avenue,  has  two  related  Jewish 
married  couples,  who  have  their  permission  to  travel  to 
America,  but  probably  have  not  yet  set  forth  for  want  of 
means.  He  is  prepared  to  take  over  the  financial  burdens 
of  the  departure  from  Germany  and  he  asks  me  to  advise 
him  what  he  must  undertake  in  this  connection.  The  two 
families  concerned  are 

Israel  and  Sarah  Vortrefflich,  residing  in  Vienna,  22 
Leopold  Street 

Joseph  and  Ottilie  Hollander,  residing  in  Vienna,  5  Klein- 
ephar  Street. 

I  would  be  obliged  to  you  if  you  would  advise  me  for 
further  guidance  to  New  York,  or  advise  New  York  di¬ 
rectly  at  the  above  address,  whether  a  departure  from 
Germany  is  possible  and  under  what  conditions. 

Heil  Hitler 
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Plaintiffs’  Exhibit  77. 

List  of  Letters  to  or  From  Paul  Vort,  Ernest  Nauen  or 

Fred  Basch 

Identified  as  Date 

DJ-W  37  Oct.  18, 1937  Schoenburg  to  Vort 

DJ-W  86  Jul.  26,  1938  Schoenburg  to  Vort 

DJ-W  97  Oct.  14,  1938  Vort  to  Ward 

DJ-W  105  Nov.  2,  1938  E.  Nauen  to  Ward 

DJ-W  213  Feb.  10, 1939  Ward  to  Vort 

DJ-W  277  May  29,  1939  Ward  to  Vort 

DJ-W  290  Aug.  28, 1939  Vort  to  Ward 

DJ-W  394  Jan.  31, 1941  Vort  to  Ward 

DJ-W  396  Feb.  4,  1941  W7ard  to  Vort 

DJ-W  397  Feb.  5,  1941  Vort  to  W^ard 

DJ-W  398  Feb.  7, 1941  Vort  to  Ward 

DJ-W  408  April  4,  1941  Vort  to  Ward 

DJ-W  410  April  12, 1941  Ward  to  Vort 

DJ-W7  426  June  2,  1941  Vort  to  Ward 

DJ-W  425  May  28,  1941  Ward  to  Stevenson 

DJ-W7  452  Dec.  29,  1941  Vort  to  Ward 

DJ-W  453  Dec.  29,  1941  Vort  to  Ward 

DJ-W  467  May  13, 1942  Ward  to  Vort 

DJ-W  489  June  19, 1942  Ward  to  Vort 

DJ-W  521  Dec.  21,  1942  Vort  to  Ward 

DJ-W  522  Dec.  29,  1942  Vort  to  Ward 

DJ-W  541  Feb.  15, 1943  Vort  to  Ward 

DJ-W  543  Feb.  17, 1943  Ward  to  Ernest 

DJ-W  553  May  5, 1943  Vort  to  Ward 

DJ-W  558  June  14,  1943  Vort  to  Ward 

DJ-W  559  June  15, 1943  Ward  to  Vort 

DJ-W  561  June  17, 1943  Vort  to  Ward 

DJ-W  567  Sept.  24, 1943  Ward  to  Julian  Basch 

DJAV  570  Dec.  1,  1943  Ward  to  Vort 
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Plaintiffs’  Exhibit  78. 

Ratio  of  Selling  Price  to  Earnings 

Year  1938 


Ratio  of 


Page  in 

Average 

Earnings 

Selling  Price 

Moody ’s 

Company 

Selling  Price 

Per  Share 

to  Earnings 

387 

Federal  Bake  Shops,  Inc. 

4.75 

1.59 

3.00 

S7 

Booth  Fisheries — Class  A 
Common 

1.56 

.70 

2.23 

699 

Lane  Bryant 

5.31 

1.19 

4.46 

143 

Kuppcnheimer 

7.25 

1.96 

3.70 

355 

Nash 

22.00 

6.26 

3.52 

2232 

Utica  Knitting  Co. 

19.50 

5.01 

3.89 

89 

Bulova  Watch  Co. 

27.25 

7.72 

3.53 

Plaintiffs’  Exhibit  79. 


Percentage  of  Selling  Price  to  Book  Value 


Year 

193S 

Percentage 
of  Selling 

Page  in 

Book  Value 

Average 

Price  to 

Moody ’s 

Company 

Per  Share 

Selling  Price 

Book  Value 

699 

Lane  Bryant,  Inc. 

$  17.94 

$  5.31 

29.6 

80 

Allied  Kid  Company 

15.25 

9.88 

64.8 

143 

Kuppenheimcr  &  Co.  Inc. 

25.31 

7.25 

28.6 

1352 

Crowley,  Milner  &  Co. 

11.43 

3.62 

31.7 

1380 

Gilchrist  Company 

10.31 

6.00 

58.2 

2232 

Utica  Knitting  Co. 

147.00 

19.50 

13.3 

1306 

Oppenheim,  Collins  &  Co.  Inc.  35.00 

7.00 

20.0 

1970 

National  Department  Stores  18.00 

7.20 

40.0 

23 

Julius  Kayser  Co. 

21.90 

13.25 

60.5 

2082 

A.  Hollendcr  &  Sons 

17.25 

9.75 

56.5 

Plaintiffs’  Exhibit  80. 

Percentage  of  Selling  Price  to  Book  Value 

Year  1948 


Page  in 

Book  Value 

Average 

Percentage 
of  Selling 
Price  to 

Moody ’s 

Company 

Per  Share 

Selling  Price 

Book  Value 

1649 

American  Sugar  Refining 

$141.62 

$37.75 

26.7 

2106 

American  Woolen 

65.54 

45.38 

69.2 

1679 

Atlantic  Refining  Co. 

84.97 

33.38 

39.3 

1375 

Firestone  Tire  &  Rubber 

79.92 

47.50 

59.4 

1014 

Revere  Copper  &  Brass 

28.09 

18.12 

64.5 

1355 

Sharon  Steel  Corporation 

62.5S 

38.25 

61.1 

1358 

Wilson  &  Co.  Inc. 

26.82 

14.00 

52.2 
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Plaintiffs’  Exhibit  81. 

Ratio  of  Selling  Price  to  Earnings 
Year  1948 


Ratio  of 


Page  in 

Average 

Earnings 

Selling  Price 

Moody ’s 

Company  Selling  Price 

Per  Share 

to  Earnings 

451 

Air-Way  Electric  Appliance 
Corp. 

$  6.87 

$  2.90 

2.37 

S27 

American  Colortype 

17.62 

5.22 

3.38 

1679 

Atlantic  Refining  Corporation 

33.38 

10.57 

3.16 

287 

United  Merchants  &  Mfgrs. 

16.50 

5.64 

2.93 

1375 

Firestone  Tire  &  Rubber 

47.50 

13.84 

3.43 

1014 

Revere  Copper  &  Brass 

18.12 

5.02 

3.61 

1355 

Sharon  Steel  Corporation 

38.25 

14.96 

2.56 

1942 

Distillers  Corporation — 
Seagrams 

16.37 

6.24 

2.62 

Plaintiffs’  Exhibit  DJ-W 13. 

(Letter:  Ward  to  Percus.  February  4.  1936) 

I  was  only  interested  to  see  that  the  records  were  kept 
in  such  a  w*ay  they  -would  show  conclusively  there  could  be 
no  default  in  the  existing  contract  with  Mr.  Basch,  I  don’t 
care,  of  course,  how  much  money  Mr.  Basch  lends  to  Her¬ 
man  Basch  &  Co.  providing  there  is  a  definite  record  made 
covering  all  payments  already  made  or  due  to  him  under 
his  contract.  I  am,  of  course,  particularly  anxious  to  see 
that  payments  due  to  him  are  made  so  that  they  can  never 
be  considered  to  be  a  default,  for  which  by  the  terms  of 
this  agreement  the  Thorer  partners  would  lose  whatever 
interest  they  may  have  in  Herman  Basch  &  Co. 

•  ••••••••• 
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Plaintiffs’  Exhibit  DJ-W25. 

Union  Trust  Building 
Washington 

Mr.  J.  A.  Stevenson,  January  4,  1937 

c/o  Sherman  &  Sterling, 

55  W’all  Street, 

New  York,  N.  Y. 

My  dear  Mr.  Stevenson: 

I  am  in  receipt  of  a  letter  from  Mr.  Mahler  in  which  he 
advises  me  that  Althor  has  a  balance  of  approximately 
$22,000  with  the  National  City  Bank,  and  he  has  suggested 
that  $20,000  of  this  sum  be  placed  to  the  credit  of  Herman 
Basch  &  Co.  until  such  time  as  Althor  is  in  need  of  such 
funds.  As  I  recall,  the  amount  which  Althor  holds  is 
retained  for  the  payment  of  taxes  so  that  it  will  not  be 
needed  until  the  New  York  taxes  (whenever  that  is)  and 
the  Federal  taxes  are  payable,  which  I  assume  in  this  case 
would  be  June  15th  because  this  amount  represents  the 
withholding  of  dividends  due  non-residents.  Mr.  Mahler 
tells  me  that  at  the  present  time  Basch  &  Co.  could  very 
well  use  the  money  and  that  he  feels  it  would  be  very  much 
more  to  the  interests  of  all  concerned  for  the  money  to  be 
placed  to  the  account  of  Herman  Basch  &  Co.  because  that 
Company  is  borrowing  money  from  time  to  time  from  the 
National  City  Bank,  whereas  Althor  is  not  doing  any  busi¬ 
ness  and  has  no  need  for  funds  for  any  other  purpose  than 
to  pay  taxes  when  they  are  due.  In  view  of  the  identical 
relationship  between  Althor  and  Basch  I  personally  see 
no  objection  to  this  procedure.  I  have  accordingly  signed 
the  enclosed  check  for  $20,000  payable  to  Herman  Basch 
&  Co.,  and  if  you  are  also  willing  under  the  circumstances  to 
sign  the  check,  you  can  do  so  and  forward  it  to  Mr.  Mahler. 

Very  truly  yours, 

GSW  :S  Geo.  S.  Wabd 

Enc. 

Spoke  of  Mr.  Ward  &  Mr.  Mahler  Jas 
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Plaintiffs’  Exhibit  D J-W  33. 

(Letter:  From  Ward) 

March  24,  1937 

Mr.  J.  A.  Stevenson, 

55  Wall  Street, 

New  York,  N.  Y. 

My  dear  Mr.  Stevenson: 

I  understand  from  Mr.  Mahler  over  the  telephone  that 
he  has  received  a  cable  suggesting  that  a  change  be  made 
in  the  officers  of  Herman  Basch  &  Co.  somewhat  in  accord¬ 
ance  with  the  suggestion  we  all  made  in  Mr.  Klein’s  office. 
It  has  been  suggested  that  Fred  be  president,  Mr.  Mahler 
vice-president,  Paul  treasurer  and  Dr.  Nauen  secretary, 
but  Leipzig  seems  to  want  some  way  worked  out  whereby 
checks  cannot  be  signed  by  Fred  and  Paul.  They  want  all 
checks  signed  by  two  officers,  but  they  don’t  want  these 
two  men  who  have  been  so  closely  connected  for  so  many 
years. 

. . 


Plaintiffs’  Exhibit  DJ-W  41. 

(Letter:  From  Ward) 

November  17,  1937 

Mr.  Curt  Mahler, 

260  West  30th  Street, 

New  York,  N.  Y. 

My  dear  Mr.  Mahler : 

This  moring  I  am  in  receipt  of  a  letter  from  Mr.  Schoen- 
burg,  in  which  he  states  that  he  has  written  you  fully,  con¬ 
cerning  his  wishes  in  connection  with  the  final  balance  sheet 
of  Herman  Basch  &  Company. 


Mr.  Schoenburg  believes  that  a  bonus  should  be  paid  this 
year  to  the  men  who  carry  on  the  management  of  the 
factory,  the  amount  to  be  determined  after  the  balance 
sheet  has  been  prepared. 


1094 


Plaintiffs’  Exhibit  DJ-W  52. 

(Leiler:  Ward  to  Hollender,  February  25,  1938) 

When  Mr.  Schoenburg  was  here,  as  I  get  the  picture, 
Fred  told  him  that  he  thought  it  would  be  fair  if  Dr.  Nauen 
got  the  same  bonus  as  was  given  to  Paul  and  himself.  Ap¬ 
parently  Mr.  Schoenburg  had  no  objection  to  such  a  plan 
and  after  the  regular  bonuses  were  computed  he  divided  by 
three  the  amount  which  he  thought  fair  to  give  as  extra 
bonuses,  so  that  all  three  men  were  to  get  an  additional 
amount  which  I  understand  was  $4,000  apiece.  Later  it  de¬ 
veloped  that  both  Fred  and  Paul  were  disappointed  because 
the  year  before  they  got  $5,000  and  Paul  apparently  spoke 
to  Fred  about  it.  Fred  told  Paul  that  when  he  suggested 
that  they  all  be  treated  alike  he  did  not  have  any  idea  that 
the  amount  would  be  cut  down.  According  to  Mr.  Mahler, 
Paul  told  him  that  Ernst  had  suggested  the  matter  to  Fred. 
As  a  result,  Ernst  seems  to  be  the  only  one  who  is  happy 
about  it,  which  I  think  is  just  too  bad,  because  this  was  a 
voluntary  bonus  not  covered  by  the  contract  and  the  pur¬ 
pose  was  naturally  to  make  everybody  feel  good.  Mr. 
Mahler  was  a  little  disgusted  because  while  he  was  away 
Ernst  drew  his  own  check  to  himself  and  signed  it,  which 
according  to  Mr.  Mahler,  is  absolutely  against  his  rules  as 
he  told  me  he  never  permitted  Mr.  Kralle  or  Mr.  Van  to 
sign  checks  to  themselves  without  definite  instructions  be¬ 
fore,  which  to  me  seems  right.  The  result  apparently  is 
that  both  Paul  and  Fred  feel  that  Ernst  chiseled  in  a  little 
on  what  that  would  have  received  otherwise.  I  do  not 
know  of  course,  how  Mr.  Schoenburg  feels,  but  I  am  simply 
reporting  facts.  In  fairness,  however,  to  Paul  and  Fred,  I 
personally  think  that  they  should  have  received  more  than 
Ernst,  but  it  is  all  right  with  me  because  I  appreciate  that 
their  salaries  were  larger  so  that  over  the  full  period  of 
the  year  they  would  receive  more.  My  general  regret  is 
that  there  is  a  bit  of  feeling  about  the  whole  matter  and  I 
think  when  Mr.  Schoenburg  voluntarily  suggested  this  ad¬ 
ditional  bonus  as  a  matter  of  good  will  and  good  spirit  in 
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the  organization,  that  it  is  just  too  bad 

feelings  should  result  from  it. 

**###*• 

Plaintiffs’  Exhibit  DJ-W  61. 

(Letter:  Ward  to  Hollendcr,  March  30,  1938) 

I  hope  you  are  right  about  your  belief  in  Ernst  Nauen. 
I  have  no  reason  to  believe  that  you  are  wrong.  The  only 
thing  that  gives  me  any  doubt  is  his  past  history.  I  under¬ 
stand  that  he  has  heretofore  always  had  some  trouble  with 
the  people  for  whom  he  worked,  particularly  in  regard  to 
his  own  salary.  I  should  think  he  would  be  smart  enough 
to  know  that  with  his  present  setup  much  more  advantage 
would  enure  to  him  personally  over  a  long  period  of  time  if 
he  cooperated  with  you  in  the  right  spirit.  You  cannot  of 
course,  object  to  a  man  who  is  desirous  of  improving  his 
own  personal  conditions,  but  at  the  same  time  where  such  a 
man  is  in  a  position  to  know’  w’hat  the  facts  are  about  the 
company  for  whom  he  works,  he  should  appreciate  that  al¬ 
though  he  might  get  by  with  some  underhanded  methods 
that  w’ould  enure  to  his  personal  advantage,  a  relationship 
on  such  a  basis  could  never  prove  to  be  desirable.  I  cer¬ 
tainly  knowr  of  no  one  else  in  connection  with  your  staff 
here  w’ho  could  be  entrusted  with  this  w’ork. 

I  am  glad  you  agree  with  me  about  the  difficulty  in  con¬ 
nection  with  the  bonus  last  year.  I  suppose  there  is  nothing 
to  do  now  but  forget  about  it,  except  to  see  in  the  future 
that  checks  payable  to  anyone  of  these  men  connected  with 
the  factory  for  anything  other  than  ordinary  routine  ex¬ 
penses  should  not  be  signed  by  the  man  having  a  personal 
interest. 

I  note  what  you  say  about  payments  that  will  probably 
have  to  be  made  to  the  Reichsbank  and  I  certainly  hope 
that  the  amount  can  be  reduced.  It  would  seem  that  no  one 
w’ould  ask  you  to  pay  more  than  the  profit  which  was  made 
for  the  year,  which  as  I  recall,  was  about  $37,000,  and  in 
declaring  a  dividend  of  approximately  that  amount  you 


that  any  hard 

•  *  • 


1096 


must  of  course  take  into  consideration  the  fact  that  the  full 

net  amount  would  not  be  available  for  remittance  abroad. 

**•*•###•• 

Plaintiffs’  Exhibit  DJ-W  68. 

(Letter:  Hollender  to  Ward.  April  30,  1938) 

It  is  a  very  unfriendlv  attitude  that  Fred  takes  but  I 

*  V 

feel  he  is  in  a  bad  humor  on  account  of  the  $1000  he  got 
less  last  year  as  a  bonus  and  on  account  of  the  Chapal  mat¬ 
ter  because  he  is  no  friend  of  O’Toole,  and  last  not  least  on 
account  of  this  damned  "Wheeler  proposition.  *  •  *  As  to 
H.  B.  &  Co.  we  are  now  in  a  position  to  use  this  unfriendly 
attitude  of  Fred  Basch  also  to  ask  the  Government  to  limit 
our  payments  to  adequate  sums  after  all  taxes  for  Arndt 
Thorer  and  myself  have  been  deducted.  I  think  it  is  es¬ 
sential  that  I  stay  here  to  fight  the  matter  through  against 
the  ideas  which  the  Leipzig  authorities  always  have  in  these 
dividend  questions. 

Plaintiffs’  Exhibit  DJ-W  71. 

(Leiler:  Hollender  to  Ward,  June  B,  1938) 

knowing  how  difficult  and  suspicious  Mr.  Klein  and  Fred 
are,  also  figuring  on  Mr.  Stevenson’s  weak  attitude,  I  would 
not  dare  to  force  anything  upon  the  Basch  Estate  or  Basch 
Holding  Corp.  which  could  make  us  trouble.  Mahler  told 
Mr.  Schoenburg  the  whole  story  and  the  excitement  of  all 
concerned,  incl.  Paul  V.  and  Ernst  Nauen.  They  are  all 
just  waiting  for  a  reason  to  take  H.  B.  &  Co.  back.  I  am 
particularly  disappointed  that  Ernst  Nauen  joins  his  col¬ 
leagues,  as  I  considered  him  more  or  less  our  trustee.  As- 
cording  to  Mahler,  it  is  Mrs.  Nauen  who  likes  to  interfere 
in  business  and  is  very  much  after  money,  so  we  ought  to 
be  cautious. 

*••••••#•• 

In  the  last  report  of  Herman  Basch  &  Co.  Paul  V.  says 
under  date  of  May  24th,  that  Mr.  Mahler  made,  the  day 
before  he  sailed,  agreement  with  Mr.  Campbell  of  the  City 
that  H.  B.  &  Co.  would  get  credits  for  all  their  require- 
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ments.  Mahler  did  not  tell  me  anything  about  it.  I  shall 
ask  him  if  I  see  him. 

•  •••*••*•• 
Plaintiffs*  Exhibit  DJ-W  75. 

(Letter:  Ward  to  Hollender,  June  15.  1938) 

I  am  afraid  you  are  correct  about  Ernst  also.  I  have  not 
seen  any  indications  that  would  lead  me  to  believe  that  he 
was  not  in  heartv  accord  with  Fred  and  Paul.  I  think  it  is 
a  question  of  money.  They  are  able  to  convince  him  of  cer¬ 
tain  things  in  return  for  which  they  might  all  expect  to  re¬ 
ceive  a  greater  reward. 

At  any  rate,  I  am  glad  both  the  Wheeler  and  the  Chapal 
matters  are  to  be  put  off  until  after  you  and  Mr.  Schoen- 
burg  can  come  over  here.  That  will  give  us  all  a  good  op¬ 
portunity  to  discuss  everything  fully  and  give  both  of  you 
also  the  opportunity  of  getting  the  points  of  view  of  the 
management  over  here  before  anything  definitely  is  done. 
This  goes  back  to  the  old  story  that  much  can  be  accom¬ 
plished  if  it  is  taken  up  in  the  right  sort  of  way  and  fully 
discussed.  All  these  people  are  similar  to  Mr.  Mahler — 
they  are  much  easier  to  lead  than  they  are  to  drive.  I  think 
the  fact  that  Paul  and  Fred  did  not  know  about  the  Wheeler 
agreement  in  advance  perhaps  affected  their  opinion  and 
perhaps  the  whole  matter  if  properly  explained  to  Mr. 

Schoenburg  could  get  their  entire  approval. 

•  *•••••  *•* 

Plaintiffs’  Exhibit  DJ-W  81. 

(Letter:  Ward  to  Otto  Nauen,  July  10,  1938) 

What  I  have  said  in  a  general  way  about  Thorer  &  Hol¬ 
lender  applies  also  to  Herman  Basch  and  Co.  The  present 
declared  value  of  Herman  Basch  &  Co.  is  $750,000. —  and  I 
understand  from  Mr.  Percus  that  it  has  been  agreed  that 
this  amount  should  be  increased  to  $1,000,000. — .  This  may 
be  sufficient  but  before  the  end  of  this  month  expires,  which 
is  the  extreme  limit  within  which  we  have  a  right  to  make 
a  new  declaration  of  value,  I  think  it  is  important  that  this 
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matter  might  again  be  discussed  with  a  view*  of  determin¬ 
ing  whether  or  not  it  would  be  to  your  advantage  to  in¬ 
crease  this  amount  of  declared  value.  According  to  Mr. 
Vortrefflich  Herman  Basch  &  Co.  wall  make  this  year  ap¬ 
proximately  $150,000. — ,  with  a  declared  value  of  $1,000,000. 

•  ••••••*•* 

In  connection  with  Herman  Basch  &  Co.  I  ought  also  to 
point  out  to  you  that  any  dividends  to  be  declared  must  be 
declared  and  paid  this  year  which  means  that  the  declara¬ 
tion  and  payment  must  be  made  before  December  31st  in 
order  that  it  might  be  reflected  in  the  1936  tax  return.  This 
question  in  point  of  time  is  not  as  important  as  the  ques¬ 
tion  of  the  declared  value,  but  some  time  betwreen  now  and 
the  end  of  the  year  we  should  know  definitely  what  the 
policy  will  be  with  respect  to  the  payment  of  dividends  by 
Herman  Basch  &  Co. 

•  ••••••*•• 

There  is  another  question  that  has  just  arisen  that  I  think 
might  verv  well  also  be  considered  now  because  we  over 
here  do  not  know  what  the  $40,000. —  represent  which  we 
understand  has  been  remitted  to  Thorer  &  Hollender  from 
Chapal  Freres  for  payment  to  Herman  Basch  &  Co.  If  this 
is  a  loan,  of  course,  the  books  can  so  record  it  and  it  would 
not  be  reflected  in  the  profits  of  Herman  Basch  &  Co. 

•  ••••••*•• 

Plaintiffs’  Exhibit  DJ-W  99. 

(Letter:  Hollender  to  Ward.  October  18,  1938) 

The  Wheeler  shares  in  the  name  of  H.  B.  &  Co.  were  in 
that  letter  that  went  erroneously  to  Fred.  These  shares 
with  the  letter  should  be  handed  over  to  you  by  Fred.  It  is 
impossible  to  just  endorse  these  shares  to  Thorer,  Leipzig, 
Inc.  Fred  or  Paul  or  Klein  should  not  know’ !  Please  send 
the  letter  and  the  shares  back  to  Cecil  Potter,  c/o  George 
Rice,  Ltd.,  202  Upper  Thames  St.,  London,  E.  C.  4,  by  reg. 
mail.  They  were  sent  to  H.  B.  &  Co.  by  Messrs.  Burns  & 
Barridge,  Attorneys  at  Law,  London.  The  shares  will  then 
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be  reissued  here  and  put  in  the  name  of  Thorer,  Leipzig, 
Inc.  Only  after  that  is  done,  Schoenburg  can  sign  the 
Wheler  contract  for  Thorer,  Leipzig,  Inc. 

*#*#•*•**• 

Plaintiffs’  Exhibit.  DJ-W 100. 

(Letter:  Schoenburg  to  Ward,  October  18.  1938) 

We  have  discussed  this  letter,  and  have  decided  that  a 
dividend  of  $35,000  of  the  North  Bergen  Realty  Co.,  Inc., 
may  be  declared,  payable  in  its  own  capital  stock. 

Please  inform  Mr.  Percus  accordingly, 

#*#*•***•• 

Plaintiffs’  Exhibit  DJ-W  102. 

October  21st,  1938. 

Mr.  Geo.  S.  Ward 
Attorney  at  Law, 

Union  Trust  Building, 

Washington,  D.  C. 

Dear  George : — 

In  a  Meeting  held  after  the  return  of  Paul  between  him, 
Mr.  Schoenburg  and  myself,  we  have  discussed  the  demand 
of  Paul  and  Fred  to  get  respectively  buy  shares  of  H.  Basch 
&  Co. 

It  is  understood  that  it  cannot  be  the  question  of  a  pur¬ 
chase  of  shares  that  would  give  those  Gentlemen  the  ma¬ 
jority  in  the  Company.  Mr.  Schoenburg  anyhow  appre¬ 
ciates  that  it  would  be  wise  to  connect  these  Gentlemen 
closely  with  the  Company  which  could  be  well  done  by  giv¬ 
ing  them  shares  of  the  Company.  On  the  other  hand,  Mr. 
Schoenburg  objects  to  giving  them  voting-stock  as  he  fears 
that  they  could — even  if  only  being  minority  shareholders — 
raise  difficulties  by  their  minority  voting  stock. 

I  have  intimated  to  create  for  these  Gentlemen  a  special 
Stock  (B)  i.e.  a  non-voting  stock  bearing  fixed  interest  at 
5%  f.  instance  +  an  additional  dividend  of  1%  of  the  net 
profit  of  the  Company.  Net  profit  of  the  Company  would 


1100 


be  in  this  case  the  profit  after  deduction  of  the  directors 
bonus  and  the  voluntary  extra-bonus. 

The  stock  would  thus  be  some  sort  of  preferred  stock, 
which  could  be  made  cumulative  or  non-cumulative.  I 
should  have  him  made  cumulative  as  I  consider  this  to  be 
fair.  This  would  mean:  if  the  interest  on  the  preference 
shares  is  by  lack  of  profit  not  paid  in  one  year,  the  arrears 
are  carried  forward  and  accumulated. 

Besides,  I  should  propose  to  have  this  stock  made  re¬ 
deemable,  as  I  consider  it  most  important  to  retain  the  op¬ 
tion  of  re-paying  the  stock,  the  common-stock-owners  hav¬ 
ing  an  interest  in  the  re-buying  of  the  stock  after  the  own¬ 
ers  of  the  B-shares  have  died  respectively  earlier,  in  case 
they  should  leave  the  Company. 

Mr.  Hollender  and  Mr.  Schoenburg  have  not  yet  con¬ 
sidered  this  proposition.  As,  however,  this  matter  will  be¬ 
come  actual  when  Mr.  Schoenburg  will  be  over-there  in 
January,  I  should  like  to  set  everything  clear  in  the  mean¬ 
time,  and  I  should  therefore  like  to  ask  you  for  your  opin¬ 
ion  already  now. 

Yours  very  sincerely, 

Otto  Nauen 


Plaintiffs’  Exhibit  DJ-W 109. 

November  28, 193S 

Mr.  J.  A.  Stevenson, 

55  Wall  Street, 

New  York,  N.  Y. 

My  dear  Mr.  Stevenson : 

For  quite  sometime  Mr.  Fred  Basch  and  Mr.  Paul  Vor- 
trefflich  have  been  desirous  of  obtaining  some  shares  in 
Herman  Basch  &  Company.  As  a  matter  of  fact,  I  dis¬ 
cussed  this  situation  at  some  length  with  Dr.  Hollender 
when  he  was  here  and  he  was  of  the  opinion  that  it  would 
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be  to  the  best  interests  of  all  concerned  if  some  additional 
capital  was  placed  in  the  company,  and  if  the  active  man¬ 
agement  should  become  stockholders.  Evidently  the  mat¬ 
ter  is  being  given  some  consideration  as .  I  have  been  re¬ 
quested  to  advise  as  to  just  what  rights  a  minority  stock¬ 
holder  would  have  in  the  company,  and  just  how  much  diffi¬ 
culty  it  would  be  possible  for  such  a  stockholder  to  make 
in  the  management  of  the  company’s  affairs. 

I  have  of  course,  some  definite  ideas,  but  I  should  like  to 
have  your  opinion  and  I  have  been  requested  to  get  your 
advice  so  that  our  joint  views  could  be  submitted  before 
any  definite  action  is  taken. 

Very  truly  yours, 

Geo  S.  Ward 


Plaintiffs’  Exhibit  DJ-W110. 

(Letter:  Stevenson  to  Ward.  November  29,  1938) 

I  have  your  letter  of  November  28th  stating  Mr.  Fred 
Basch  and  Mr.  Paul  Vortrefflich  desire  to  obtain  some 
shares  of  stock  in  Herman  Basch  &  Co.  and  asking  our 
opinion  as  to  what  rights  a  minority  stockholder  would 
have  in  the  Company  and  how  much  difficulty  it  would  be 
possible  for  such  stockholder  to  make  in  the  management 
of  the  Company’s  affairs. 

It  would  seem  that  the  issuance  of  stock  at  the  present 
time  would  be  rather  premature.  In  the  agreement  dated 
December  7,  1932  made  with  Herman  Basch  it  is,  in  sub¬ 
stance,  provided  (paragraph  24)  that  Thorer  and  Althor 
will  not  increase  the  number  of  shares  of  stock  of  the  Com¬ 
pany  until  Herman  Basch  and/or  Herman  Basch  &  Co., 
Inc.  of  New  York  (now  Basch  Holding  Co.,  Inc.)  have  been 
fully  paid  all  the  moneys  and  considerations  due  them 
thereunder  without  first  obtaining  the  written  consent  of 
Herman  Basch. 

«**••••••• 

It  is,  of  course,  not  contemplated  that  there  will  be  any 
mismanagement,  waste  or  fraud  by  those  now  in  control. 
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It  is,  however,  quite  conceivable  that  some  difference  may 
arise  in  the  future,  particularly  if  business  should  fall  off 
and  losses  be  sustained  over  an  extended  period.  If  the 
parties  cannot  agree,  the  minority  may  attempt  a  solution 
by  the  institution  of  proceedings  either  in  law  or  equity 
against  the  majority  or  the  Directors  representing  them, 
such  procedings  being  based  upon  an  alleged  claim  of  mis¬ 
management,  waste,  etc.  The  outcome  of  any  such  litiga¬ 
tion  might  be  doubtful,  as  the  case  may  turn  upon  issues  of 
fact.  It  is  impossible  at  this  time  to  say  what  issues  may 
be  involved.  With  the  situation  as  uncertain  as  it  is  now, 
it  would  appear  somewhat  inadvisable  for  the  Company  to 
issue  additional  shares  of  stock.  It  will  be  four  years  be¬ 
fore  the  Basch  agreement  will  expire.  Why  not  await  de¬ 
velopments,  at  least  until  then? 
#••••••••• 

Plaintiffs’  Exhibit  DJ-W 119. 

(Leller:  Weird  lo  Koch.  December  17.  1938) 

I  do  not  know  that  you  are  interested  in  Basch,  but  be¬ 
cause  so  much  of  it  is  in  the  letter  I  am  also  enclosing  a 
copy  of  my  cable  sent  last  night  after  I  had  talked  over  the 
telephone  and  a  copy  of  a  reply  which  I  have  received  this 
morning.  This  will  give  you  the  full  information  up  to 

date.  Keep  me  advised  where  you  are. 

•  *••*•••*• 

Plaintiffs’  Exhibit  DJ-W  124. 

(Cable:  Hollender  to  Ward.  Dec.  26,  1938) 

ABS.  THEODOR  THORER,  LEIPZIG  C  1,  BRtvHL  70.  26.12.3S 

NLT  POMATUM  FOR  WARD  NEW  YORK 

UNDERSTAND  FRIENDS  LETTER  OTTO  NINTH  POMATUM  SAFE 
AND  PROFITABLE  IF  ESSENTIAL  AMERICAN  MAJORITY  STOP 
AFTER  CAREFUL  CONSIDERATION  TEDCABLE  WE  PROPOSE  TO 
SEPARATE  RAWFURSLIM  FROM  POMATUM  BY  DISTRIBUTING  RAW- 
FURSSHARES  BELONGING  POMATUM  IN  FORM  OF  DIVIDENDS 
OR  OTHER  SUITABLE  MANNER  TO  POMATUM  STOCKHOLDERS 
AFTERWARDS  FRIEND  BUYS  SIX  HUNDRED  SHARES  AT  HUNDRED 
TWENTY  FROM  OUR  GROUP  PAYABLE  CASH  ON  CALL  YOU  TED 
BUY  3167  AGAINST  NOTES  AT  HUNDRED  TWENTYFIVE  TWELVE 
EIGHTEEN  TWENTYFOUR  MONTHS  INTEREST  FOUR  PERCENT 
ADDED  LEAVES  US  1992  COLON  FRIENDS  72000  DOLLARS  TO  BE 
CONSIDERED  PARTPAYMENT  FOR  YOU  THREE  LEGITIMATING 
TRANSACTION  EVERYWHERE  STOP  HAVE  REASONS  YOU  ACT  IM¬ 
MEDIATELY  BUT  ARE  READY  FOR  ADJUSTMENTS  LATER  URGE 
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FRIENDS  SHOULD  SAIL  AFTER  TRANSACTION  COMPLETED  EARLI¬ 
EST  POSSIBLE  WOULD  APPRECIATE  YOU  POSSIBLY  TED  JOIN. 

PAUL 

Plaintiffs’  Exhibit  DJ-W 161. 

(Excerpt  from  Letter  to  Hollender  from  Ward,  January  16,  1939) 

To  which  I  replied  on  January  14th  as  follows: 

“YOURS  THIRTEENTH  SWEDISH  PLAN  STILL  NOT  CLEAR  HOPE 
SOON  RECEIVE  LETTER  DETAILS  STOP  ALTHOR  SIGNED  BASCH 
CONTRACT  CANNOT  SELL  WITHOUT  BASCH  CONSENT  AND  MY 
OPINION  SUCH  SHOULD  ALSO  HAVE  APPROVAL  MANAGEMENT  AS 
MIGHT  WORK  DISADVANTAGE  HERE  STOP 
*••••••••• 

Plaintiffs’  Exhibit  DJ-W  174. 

(Cable:  Hollender  to  Ward,  January  22,  1939) 

SAW  OTTO  BERLIN  ALSO  GOUVERNMENT  AFTER  LEIPZIG  CABLED 
TENTATIVE  AGREEMENT  CROWNPRINCES  ALMOST  HALF  SHARES 
CONSIDER  FRIENDS  SHOULD  HAVE  LARGER  MAJORITY  ALTER  IF 
POSSIBLE  ADVISABLE  STOP  THIRTIETH  CRITICAL  DAY  POLI¬ 
TICS  COLON  AS  SWEDEN  PLAN  IMPOSSIBLE  SETTLE  BEFORE 
THINK  ADVISABLE  TED  BUYS  POMATUM  SO  LONG  PRICE  IN  AC¬ 
CORDANCE  TAXES 

PAUL 

Plaintiffs’  Exhibit  DJ-W  191. 

(Letter:  Ward  to  Koch,  February  3,  1939) 

Everybody  here  in  connection  with  the  factory  is  quite 
anxious  that  someone  should  come  over.  Time  is  important. 
That  is  too  long  a  story  for  me  to  outline  to  you  here,  ex¬ 
cept  there  is  not  any  question  but  what  that  situation  must 
immediately  be  cleared  and  the  company  become  thoroughly 
Americanized.  You  have  got  a  different  situation  there. 
All  of  these  years  it  has  been  held  out  to  the  trade  that 
the  company  has  been  run  for  the  benefit  of  the  estate 
and  that  the  estate  has  an  interest.  In  one  of  Paul’s  letters, 
a  copy  of  which  has  been  forwarded  to  you,  he  raised  the 
point  that  in  September  he  was  quite  anxious  to  do  some¬ 
thing  with  these  American  companies,  but  we  all  told  him 
there  was  not  any  need  to  get  excited.  That  of  course, 
is  true,  but  he  was  talking  about  one  thing,  and  now  insofar 
as  the  factory  is  concerned  we  are  talking  about  another. 
Long  before  September  I  wrote  abroad  and  made  the  sug¬ 
gestion  that  some  stock  should  be  granted  to  some  factory 
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executives,  but  that  suggestion  did  not  seem  to  meet  with 
favor.  I  think  I  know  quite  definitely  that  if  Paul  had  done 
something  in  September  it  would  have  been  some  sort  of 
scheme  now  proposed  in  connection  with  Thorer  &  Hol- 
lender,  and  would  not  have  helped  out  situation  here.  As 
a  matter  of  fact,  I  think  it  would  have  made  it  worse. 
Insofar  as  the  factory  is  concerned,  to  come  out  with  the 
announcement  now  that  it  is  Swedish  owned  would  not 
help  in  the  slightest.  Before  you  understand  all  this  we 
will  have  to  get  together  and  I  can  explain  it  then  in  detail. 
•  •••*••••• 

Plaintiffs’  Exhibit  DJ-W 193A. 

300  NIGHT  LETTER  FEBRUARY  3,  1939 

FLIEGENDER 
LEIPZIG  (GERMANY) 

WE  ALL  FEEL  TIME  EXTREMELY  IMPORTANT  STOP  FACTORY 
CANNOT  WAIT  MIDDLE  MARCH  STOP  QANT  YOU  ARRANGE  QUICK 
TRIP  SOON  WARD 


Plaintiffs’  Exhibit  197A. 

301  LEIPZIG  1152  FEB  6  1939 

LC  WARD 

CARE  POMATUM  NYK  (THORER  &  HOLLENDER  INC  250  WEST  30) 
YOUR  SUNDAY  CABLE  EXPLAIN  SENTENCE  CAN  SELL  IDEA  STOP 
YOU  MISUNDERSTOOD  NOLI  BUT  SCHOENBURG  IF  RECOVERED 
WAS  READY  TO  SAIL  BUT  NOW  IMPOSSIBLS  UNTIL  FIRST  DAYS 
OF  MARCH  STOP  WHAT  DO  YOU  THINK  ABOUT  OTTO  SAILING 
TWENTIETH  FEBRUARY  WHICH  POWERS  ATTORNEY  WOULD  OTTO 
NEED  PAUL 


Plaintiffs’  Exhibit  DJ-W  198. 

(Cable  to  Fliegender,  February  6,  1939) 

PLANS  CHANGED  NEW  YORK  CONFERENCE  WEDNESDAY  STOP 
YOUR  TWO  CABLES  FORWARDED  HERE  STOP  NO  NEWS  YET 
STOP  CANT  ACT  WITHOUT  MEMBER  FIRM  OR  POSSIBLY  OTTO 
WITH  FULL  POWER  ATTORNEY  ALL  PARTNERS  STOP  TELEPHONED 
JIMMY  WILL  ADVISE  TOMORROW  IF  OTTO  AGREEABLE  HERE  STOP 
WHY  IS  DELAY  NECESSARY  STOP  WHY  CANT  YOU  COME  STOP 
SURE  THIS  MORE  IMPORTANT  TIME  ELEMENT  THAN  STOCKHOLM 
STOP  IF  STATEMENTS  REJECTED  AND  IN  MEANTIME  CHANGE  IS 
NOT  MADE  ALL  IS  LOST  WE  ALL  AGREE  STOP  I  CANT  ACT  EMER¬ 
GENCY  NO  AUTHORITY  STOP  MUST  HAVE  SIGNED  AGREEMENT 
STOP  PAPERS  BEING  PREPARED  STOP  SURE  SUGGESTION  RE¬ 
TAINED  SHARES  CROWN  PRINCES  NOT  AGREEABLE  AS  IVE  AL¬ 
READY  FOUGHT  TO  REDUCE  HALF  FORTY  NINE  PERCENT  STOP 
CAN  SELL  MEANS  CONVINCE  CROWN  PRINCES  NEGOTIATIONS 
MUST  BE  QUICK  SO  NO  DELAY  STOP  WE  ALL  FEEL  TIME  HERE 
OF  UTMOST  IMPORTANCE  STOP  SUGGEST  YOU  COME  OVER  AND 
CABLE  TED  MEET  US  WARD 
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Plaintiffs’  Exhibit  207. 

(Cable:  Koch  to  Ward,  Feb.  7.  1939) 

CABLED  PAUL  QUOTE  CANNOT  SEE  WHY  YOU  PERMIT  WHAT 
LOOKS  HERE  LIKE  UNIMPORTANT  SOCIAL  ENGAGEMENTS  IN¬ 
TERFERE  WITH  WHAT  SEEMS  YOUR  MOST  IMPORTANT  JOB 
BETTER  COME  YOURSELF  INSTEAD  SCHOENBERG  UNQUOTE  WHY 
SHOULD  WE  WORRY  IF  PAUL  SENDS  A  BOY  TO  DO  A  MANS  JOB. 
TED. 


Day  Note 


Plaintiffs’  Exhibit  DJ-W208. 

Jan.  17,  1939 


Herman  Basch  &  Co.  Inc. 


Long  conference  in  evening  at  Hotel  Pennsylvania  re¬ 
garding  investigation  being  made  by  Boycott  Committee; 
present,  Messrs.  Basch,  Vortrefflich,  Nauen,  Klein,  Ward, 
Mahler  and  myself. 

5  hrs. 


Jam  18,  1939 


same,  5  hrs. 


Jan.  19,  1939 


Conference  at  office  of  Briesen  &  Schrenk  re  same ;  pres¬ 
ent,  Messrs.  Basch,  Vortrefflich,  Nauen,  Klein,  Ward,  Mah¬ 
ler  and  myself.  Received  from  Mr.  Mahler  duly  endorsed 
certificate  No.  4  for  500  shares  of  capital  stock  of  Althor 
standing  in  the  name  of  Thorer  &  Co.  Pursuant  to  request 
of  Mr.  Klein,  on  behalf  of  Basch  Holding  Co.,  Inc.  issued 
a  new  certificate,  No.  5  for  500  shares  of  Althor  stock  in 
the  name  of  Basch  Holding  Co.,  Inc.  Intrusted  same  to 
him,  together  with  stock  certificate  book  of  Althor  con¬ 
taining  cancelled  certificates.  Received  from  Mr.  Klein 
letter-receipt  therefor.  Also  received  from  Basch  Holding 
Co.  stock  power  executed  by  it  covering  said  500  shares  of 
capital  stock.  Conferred  further  regarding  situation. 
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Option  agreement  dated  November  17,  1936,  made  by 
Herman  Basch  &  Co.,  Inc.  to  Thorer  &  Co.  signed  in  dupli¬ 
cate,  original  delivered  to  me. 

l-^hrs. 

J.  A.  Stevenson 

JAS  :rr 


Plaintiffs’  Exhibit  DJ-W  209. 

(Letter:  Hollender  to  Ward,  February  9.  1939) 

When  I  came  back  from  Russia  just  a  week  ago  I  found  a 
lot  of  letters  from  you  and  Ted.  I  think  the  most  important 
was  the  one  written  by  hand  on  Jan.  18th  in  the  N.  Y.  office. 
It  was  copied  once  for  Mr.  Schoenb,  and  once  for  Nauen  in 
Stockholm.  There  is  one  word  which  nobody  can  read :  in 
the  last  para :  if  the  committee  can  be  convinced  we  cannot 
.  .  .  but  that  by  no  means  sure  and  even  though  something 
must  be  done  to  americanize  this  Co.  or  it  is  doomed.  You 
say  in  this  same  letter  “forget  all  about  any  Swedish  plans 
that  clearly  won’t  work  now.  But  this  only  refers  to  Baschs 
of  course.  *  *  *  This  is  due  to  your  cable  on  the  6th, 

which  arrived  on  7th  early  at  my  home :  “Plans  changed”, 
etc.  This  made  Schoenburg  understand  how  serious  the  sit¬ 
uation  is  and  we  also  learned  including  Mahler  that  it  was 
necessary  to  have  the  plan  of  Americanising  the  Co.  en¬ 
tirely  ready  in  case  the  statements  of  Mr.  Klein  and  Jimmy 
would  be  refused  by  the  boycott-committee.  *  *  *  Happy 
to  say,  he  got  4-6  weeks  time  to  give  an  answer  to  our 
Swedish  friends  if  we  want  to  make  the  sale  or  not.  He 
will  explain  to  you  this  plan.  We  could  not  write  you  ear¬ 
lier  about  it  because  it  was  not  definite.  Now  there  is  an 
ideal  opportunity  for  you  to  discuss  it  with  him,  and  give 
him  your  advice  whether  it  fits  for  all  purposes.  This  is  an 
entirely  Pomatum-matter.  We  consider  to  include  George 
Rice,  Ltd.,  London  some  day  or  perhaps  the  Karakul  Cen- 
trale  in  SWA.  But  we  understand  that  Basch  cannot  be  in¬ 
cluded  as  there  have  been  made  formerly  declarations  even 
in  written  form  by  Mr.  Klein  to  the  Boycott  Committee, 
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that  the  shares  were  owned  by  the  Basch  estate.  By  the 
way  we  did  not  know*  that  Mr.  Klein  wrote  such  a  letter 
about  2  years  ago  and  we  dont  even  know  the  exact  con¬ 
tents.  But  Mahler  informed  us  that  such  a  letter  had  been 
written  and  was  in  the  files  of  the  jewish  committee. 
*••••••*•* 

Plaintiffs’  Exhibit  DJ-W  209A. 

(Letter:  Ward  to  Hollender,  February  24.  1939) 

the  idea  that  I  intended  to  convey  was  something  like  this : 

‘  ‘  If  the  committee  can  be  convinced  and  that  means  upon 
proof  which  we  have  submitted,  in  my  opinion  we  cannot 
depend  upon  that  for  the  future,  because  the  case  may  be 
reopened  at  any  time.  It  is  by  no  means  sure  that  the  com¬ 
mittee  will  be  convinced,  and  because  of  the  danger  in  the 
future,  we  all  are  definitely  of  the  opinion  that  something 
must  be  done  to  Americanize  the  company  or  all  will  be 
lost.” 

You  are  quite  right  about  the  Swedish  plan.  I  was  re¬ 
ferring  particularly  to  the  factory  matter.  From  a  boycott 
point  of  view  the  transfer  of  ownership  to  the  Swedish  firm 
would  not  help  in  any  particular.  This  is  true  not  only  of 
the  factory  but  of  Pomatum  as  well.  I  am  definitely  of  the 
opinion  that  having  a  boycott  in  mind  Swedish  ownership 
would  not  be  helpful.  The  trade  would  simply  say  that  is  a 
scheme  that  has  been  worked  out  to  cover  up  German  own¬ 
ership,  and  they  could  very  properly  deduct  that  a  transfer 
to  a  Swedish  bank  or  a  Swedish  corporation  not  heretofore 
engaged  in  the  fur  business  was  made  for  some  such  pur¬ 
pose. 

•  •••**•*•* 

I  understand  Otto  has  a  copy  of  the  letters  which  have 
been  written  to  the  committee,  so  that  you  will  have  a  full 
understanding.  Supplementing  these  letters,  it  should  also 
be  remembered  that  representations  have  been  made  to  the 
trade  for  quite  some  time.  The  agitation  has  been  going  on 
for  two  or  three  years.  Several  of  the  good  customers  of  the 
factory  have  made  inquiry  and  they  have  always  been  told 
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that  the  factory  was  operated  for  the  benefit  of  the  estate 
and  that  all  the  stock  was  tied  up  in  escrow  pending  an 
agreement  that  expired  in  1942,  under  which  there  was  an 
outstanding  option  to  repurchase,  but  that  of  course  if  ex¬ 
isting  circumstances  continued,  such  option  would  never  be 
exercised. 

•  *•••••••• 

I  met  Ted  in  New  York  on  Thursday  the  16th  and  tried 
to  give  him  as  full  an  explanation  of  all  the  factory  matters 
as  I  could.  We  spent  the  whole  evening  discussing  this  sit¬ 
uation.  I  believe  as  a  result  of  our  conversation  he  was 
much  better  informed  after  we  started  our  conference  Fri¬ 
day  night. 

*#•••••••• 

Plaintiffs’  Exhibit  DJ-W  210. 

(Letter:  Koch  to  Hollender,  February  9,  1939) 

This  morning  I  received  your  cable  reading  as  follows: 

“THANKS  LETTERS  TWENTYSECOND  TWENTYTHIRD  TWENTY- 
FOURTH  CABLES  SIXTH  SEVENTH  STOP  NOT  STAYING  HERE 
ACCOUNT  SOCIAL  ENGAGEMENT  BUT  URGENT  MATTER  CONCERNS 
MOSTLY  ALTHOR  STOP  SQHOENBURG  NAUEN  SAILING  HANSA 
STOP  WOULD  GREATLY  APPRECIATE  YOU  MEET  AND  ADVISE 
THEM  AND  POSSIBLY  SUBSCRIBE  STOCK  ACCORDING  GEORGES 
PLANS  STOP  TRYING  TO  SETTLE  DIFFERENT  QUESTIONS  WITH 
MAHLER  HERE  SO  MAHLER  ABLE  FOLLOW  SATURDAY  AQUITANIA 
OTHERWISE  MYSELF  READY  COME  OVER  LATER  ALSO  SHOULD 
COUSINS  BE  UNSUCCESSFUL." 

for  which  I  thank  you.  I  am  glad  my  letters  of  the  22nd, 
23rd  and  24th  reached  you.  I  still  have  not  had  time  to 
answer  your  letters  of  January  11  and  January  18,  and  the 
letter  from  Dr.  Nauen,  and  letters  and  copies  received  from 
George  Ward  since.  However,  there  was  nothing  which 
seemed  to  require  an  urgent  reply. 

I  am  planning  to  go  to  New  York  to  meet  George  Ward 
February  16  and  together  with  him  to  meet  Mr.  Schoenburg 
and  Dr.  Nauen  on  the  17th. 

You  may  have  thought  it  was  funny  that  I  told  George 
that  I  was  a  little  hesitant  about  coming  east  to  meet  Mr. 
Schoenburg.  The  reason  is  that  I  have  never  been  familiar 
with  the  Basch  &  Co.  affairs  and  I  have  never  met  Mr. 
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Schoenburg.  I  was  afraid  that  if  I  just  showed  up  without 
being  asked  by  you  or  him,  that  he  might  think  I  was  butting 
in. 

George  has  sent  me  an  outline  of  the  history  and  present 
situation  in  regard  to  Basch  &  Co.  so  that  I  can  turn  it  over 
in  my  mind  before  I  get  east. 

•  ••*•••••• 

Plaintiffs’  Exhibit  211. 

(Letler:  Ward  to  Koch.  February  10.  1939) 

Dear  Ted: 

I  have  made  reservations  at  the  Stacy-Trent  Hotel,  Tren¬ 
ton  for  Friday  night.  The  rest  of  the  party  will  meet  us 
there  Saturday  morning.  I  will  come  to  New  York  Thurs¬ 
day  morning  and  will  meet  you  at  the  Pennsylvania  Hotel 
for  dinner  Thursday  night.  By  that  time  it  is  hoped  that 
w*e  wall  have  some  idea  wrhen  the  boat  will  arrive.  We  can 
go  to  the  boat  and  proceed  directly  to  Trenton.  Mr.  Steven¬ 
son  will  join  us  in  Trenton  later  the  same  day.  That  will 
give  us  some  available  time,  perhaps  Friday  afternoon  and 
Friday  evening  before  we  meet  in  the  general  conference 
Saturday. 


Plaintiffs’  Exhibit  DJ-W  213. 

February  10,  1939 

Mr.  Paul  Vortrefflich, 

350  Seventh  Avenue, 

My  dear  Mr.  Vortrefflich: 

I  understand  our  friends  definitely  sailed  on  the  9th  and 
will  arrive  the  17th.  Mr.  Koch  will  be  in  New  York  on  the 
16th  and  I  will  meet  him  that  evening. 

I  will  see  you  Thursday  afternoon,  February  16th.  It 
will  be  necessary  for  me  to  get  some  money  from  you  at 
that  time,  so  please  have  some  cash  available. 

We  will  go  directly  to  Trenton,  where  I  have  made  reser¬ 
vations  at  the  Stacy-Trent  Hotel  It  is  understood  that  the 
rest  of  you  wfill  report  there  Saturday  morning  for  the  con- 
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ferenee.  I  will  use  Friday  night  to  explain  the  situation 
which  I  think  will  save  some  time. 

Mr.  Mahler  sails  on  the  Aquitania  from  Cherbourg  on 
the  11th,  and  he  should  be  here  on  the  17th  or  18th. 

Very  sincerely  yours, 

Geo.  S.  Ward 

#••••••••• 

Plaintiffs’  Exhibit  DJ-W224. 

February  18,  1939. 

Messrs.  George  S.  Ward,  Theodore  W.  Koch  and 
James  A.  Stevenson, 

55  Wall  Street, 

New  York,  N.  Y. 

Dear  Sirs: 

We  hand  you  herewith  copy  of  option  agreement  dated 
February  18,  1939,  made  by  the  undersigned  with  Thorer, 
&  Co.,  by  the  terms  of  which  we  have  granted  Thorer  &  Co. 
an  option  to  purchase  certain  shares  of  capital  stock  of 
Althor,  Incorporated,  New  York  corporation.  In  order  to 
facilitate  the  carrying  out  of  this  agreement,  we  are  hand¬ 
ing  you  herewith  the  following  certificates  of  stock  of  Al¬ 
thor,  Incorporated,  which  are  covered  by  the  terms  of  such 
agreement : 


Cert.  Nos. 

No.  of  Shares 

Names  in  which  Registered 

7 

39 

Fred  Basch 

9 

39 

Paul  W.  Vortrefflich 

11 

24 

Ernest  Nauen 

12 

18 

Fred  A.  Klein 

13 

95 

George  S.  Ward 

14  and  15 

95 

Theodore  W.  Koch 

16, 17  and  18 

65 

James  A.  Stevenson 

These  certificates  have  been  duly  endorsed  in  blank  (or 
have  transfer  powers  attached)  and  the  same,  together  with 
the  shares  represented  thereby,  are  hereby  deposited  with 
you  by  the  undersigned  in  escrow  subject  to  the  terms  and 
conditions  hereinafter  set  forth. 
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In  the  event  that  Thorer  &  Co.  shall  exercise  its  option  to 
purchase  such  shares  in  accordance  with  the  option  so 
granted  to  Thorer  &  Co.  by  the  undersigned  as  provided  in 
the  agreement  above  referred  to,  you  are  hereby  requested 
and  instructed  to  deliver  or  cause  to  be  delivered  certifi¬ 
cates  of  stock  representing  the  shares  so  purchased  by 
Thorer  &  Co.  provided  that  simultaneously  with  such  deliv¬ 
ery  there  shall  be  paid  to  you  for  account  of  the  under¬ 
signed  the  sum  of  Two  hundred  and  twenty  Dollars  ($220) 
in  respect  of  each  share  of  stock  so  purchased  by  Thorer 
&  Co. 

In  making  delivery  of  such  certificate  or  certificates  of 
stock  to  Thorer  &  Co.,  as  above  mentioned,  such  delivery 
shall  be  made  by  you  to  Thorer  &  Co.  upon  your  being  fur¬ 
nished  with  (a)  an  affidavit  or  affidavits  made  by  a  partner 
of  Thorer  &  Co.  or  of  its  duly  authorized  representative, 
setting  forth  the  existence  of  the  facts  and  conditions  en¬ 
titling  Thorer  &  Co.  to  receive  delivery  of  said  certificate 
or  certificates ;  and  (b)  upon  payment  of  the  purchase  price 
of  said  shares  being  made  to  you  for  the  account  of  the  un¬ 
dersigned,  as  above  mentioned. 

In  case  Thorer  &  Co.  shall  fail  to  exercise  its  option  to 
purchase  said  shares  of  stock  prior  to  December  31,  1954, 
you  are  hereby  instructed  and  requested  to  redeliver  to  the 
undersigned  respectively  the  relative  certificates  represent¬ 
ing  such  shares.  Redelivery  of  the  shares  shall  be  made  by 
you  upon  your  being  furnished  with  (a)  an  affidavit  or 
affidavits  made  by  any  of  the  undersigned  setting  forth  the 
existence  of  the  facts  and  conditions  entitling  the  under¬ 
signed  to  receive  redelivery  of  such  certificate  or  certifi¬ 
cates. 

It  is  understood  that  you  may  act  in  reliance  upon  the 
advice  of  counsel  in  reference  to  any  matters  in  connection 
herewith  and  that  you  shall  not  be  liable  for  any  mistake  of 
law  or  judgment  or  for  any  act  or  omission  of  any  kind. 

It  is  also  understood  you  shall  not  be  responsible  for  the 
genuineness  of  any  certificate  or  other  document  which  may 
be  received  by  you  hereunder  and  that  in  making  delivery 
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or  redelivery  you  may  act  in  reliance  upon  any  signature 
or  signatures  believed  by  you  to  be  genuine. 

All  questions  arising  under  this  agreement  shall,  from 
time  to  time,  be  determined  by  the  decisions  of  any  two  of 
you,  and  the  decision  or  act  of  any  two  of  you  shall,  for  all 
purposes  of  this  agreement,  be  deemed  the  decision  or  act 
of  all  of  you. 

Any  of  you  may  at  any  time  resign  as  escrow  agent  by 
delivering  your  resignation  to  the  other  escrow  agents  or 
escrow  agent,  to  take  effect  five  days  thereafter,  and,  in 
every  case  of  death,  resignation  or  vacancy  arising  from 
any  other  cause,  the  vacancy  so  occurring  shall  be  filled 
by  the  appointment  of  a  successor  to  be  made  in  writing  by 
the  escrow  agents  or  escrow  agent  then  in  office,  but  until 
such  successor  is  so  appointed,  all  the  powers  granted  to 
the  escrow  agents  hereunder  shall  be  deemed  vested  in  and 
may  be  exercised  by  the  escrow  agents  or  escrow  agent  then 
in  office. 

Yours  very  truly, 

Cancelled  Jun  2  1941 

Fred  Basch 
Paul  W.  Vortrefflich 
Ernest  Nauen 
Fred  A.  Klein 
Geo.  S.  Ward 
Theodore  W.  Koch 
J.  A.  Stevenson 

Approved  Curt  Mahler 

We  hereby  accept  the  deposit  of  the  foregoing  certificates 
of  stock  in  escrow  under  the  terms  and  conditions  above  re¬ 
ferred  to. 

Geo.  S.  Ward 
Theodore  W".  Koch 
J.  A.  Stevenson 

Escrow  Agents 
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Plaintiffs’  Exhibit  DJ-W226. 

This  Option  Agreement  dated  February  18th,  1939, 
entered  into  between  Paul  W.  Vortrefflich  (hereinafter 
referred  to  as  “the  Optionor”),  party  of  the  first  part, 
and  Fred  Basch,  Ernest  Nauen,  Fred  A.  Klein,  George  S. 
Ward,  Theodore  W.  Koch  and  James  A.  Stevenson,  (here¬ 
inafter  collectively  referred  to  as  “the  Optionees”),  par¬ 
ties  of  the  second  part,  Witnesseth: 

Whereas,  the  Optionor  has  heretofore  acquired  and  now 
is  the  owner  of  the  entire  right,  title  and  interest  in  and 
to  eighty-nine  shares  of  the  capital  stock  of  Althor,  Incor¬ 
porated,  a  New  York  corporation  (hereinafter  called 
“Althor”),  which  89  shares  of  said  stock  are  represented 
by  Certificates  No.  8  and  No.  9,  and 

Whereas,  said  Althor  is  the  owner  of  the  entire  right, 
title  and  interest  in  and  to  all  of  the  outstanding  capital 
stock  of  Herman  Basch  &  Co.  Inc.,  a  New  Jersey  corpora¬ 
tion,  of  North  Bergen,  New  Jersey,  which  corporation  is 
engaged  in  the  business  of  dyeing  and  dressing  animal  furs 
under  certain  secret  processes,  and 

Whereas,  most  of  the  parties  hereto  have  been  cooper¬ 
ating  in  the  conduct  and/or  enhancement  of  said  business 
of  Herman  Basch  &  Co.  Inc.  and  are  of  the  opinion  that  the 
success  and  preservation  thereof  is  dependent  upon  their 
cooperative  control  and  management  of  said  Herman 
Basch  &  Co.  Inc.  (through  said  Althor,  it  being  the  owner 
of  the  stock  of  said  Herman  Basch  &  Co.  Inc.)  and  the 
Optionor  and  Optionees  have  confidence  in  each  other  and 
have  in  the  past  demonstrated  that  they  are  cooperative 
in  the  conduct  and  management  of  said  business,  and 

Whereas  the  parties,  for  their  mutual  protection,  desire 
to  retain  the  control  of  said  Herman  Basch  &  Co.  Inc.  ex¬ 
clusively  among  the  Optionor  and  Optionees. 

Now,  Therefore,  in  consideration  of  the  sum  of  Ten 
Dollars,  paid  to  the  Optionor  by  the  Optionees,  receipt  of 
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which  is  hereby  acknowledged,  the  Optionor  does  hereby 
grant  to  the  Optionees  the  sole  and  exclusive  right  and 
option  to  purchase,  in  the  event  of  his  death  or  in  the  event 
he  shall  cease  to  be  connected  with  Herman  Basch  &  Co., 
Inc.,  a  Xew  Jersey  corporation,  as  a  director,  officer  or 
employee  thereof,  and  on  the  terms  and  conditions  herein¬ 
after  stated,  all  of  said  eighty-nine  shares  of  stock  of 
Althor  for  and  during  the  period  of  one  year  from  the  date 
of  the  death  of  the  Optionor  or  of  the  appointment  of  an 
administrator  or  executor  of  his  estate,  or  from  the  date 
the  Optionor  shall  cease  to  be  connected  with  Herman 
Basch  &  Co.,  Inc.,  as  above  mentioned. 

The  purchase  price  of  said  89  shares  of  capital  stock 
of  Althor  under  this  option  is  $220.  per  share. 

The  Optionor  agrees  that  he  will  deposit  all  the  stock 
subject  to  the  terms  of  this  agreement,  with  Escrow  Agents 
to  be  agreed  upon  between  the  parties,  such  stock  to  re¬ 
main  in  the  custody  of  said  Escrow  Agents,  subject  to  the 
terms  and  conditions  of  this  agreement. 

The  Optionor  will  not  sell  or  transfer  his  said  stock  in 
Althor  or  create  or  suffer  to  be  created  any  lien,  pledgg 
or  encumbrance  of  or  upon  said  stock  or  any  part  thereof, 
during  the  term  of  this  agreement. 

This  option  may  be  exercised  during  said  one  year 
period,  by  the  giving  of  written  notice  of  the  exercise  of 
such  option  to  the  Optionor  or,  in  the  event  of  his  death, 
to  his  personal  representative,  and  also  to  the  said  Escrow 
Agents  or  their  successors. 

In  case  of  the  exercise  of  the  option  by  the  Optionees  as 
above  mentioned,  the  Optionor,  for  himself  and  his  per¬ 
sonal  representatives,  agrees,  upon  payment  of  the  pur¬ 
chase  price  thereof,  to  transfer  and  deliver  or  cause  to  be 
transferred  and  delivered  to  the  Optionees  certificates  for 
the  shares  of  stock  of  Althor  elected  to  be  purchased  in 
accordance  with  this  option,  such  certificates  to  be  duly 
endorsed  for  transfer  or  to  have  transfer  powers  attached, 
and  with  transfer  stock  stamps  affixed  and  cancelled.  De¬ 
livery  of  such  shares  and  payment  of  the  purchase  price 


1115 


therefor  shall  be  made  simultaneously  at  the  office  of 
Messrs.  Brisson  &  Schrenk  in  the  Borough  of  Manhattan, 
City  of  New  York,  within  ninety  days  after  the  giving  of 
such  notice  of  the  exercise  of  such  option,  and  upon  pay¬ 
ment  of  such  purchase  price  the  Escrow  Agents  are  hereby 
requested  and  instructed  to  deliver  to  such  Optionees  so 
purchasing  the  same  certificates  for  the  shares  of  stock 
purchased  by  them. 

It  is  understood  and  agreed,  however,  that  the  option 
hereby  granted,  if  exercised,  shall  ,be  exercised  by  the 
Optionees  in  the  following  order — first,  by 

Fred  Basch,  Ernest  Nauen  and  Fred  A.  Klein, 
(hereinafter  referred  to  as  “the  A  Group”) 

or  such  of  them  as  may  participate  therein ;  and  second,  by 

George  S.  Ward,  Theodore  W.  Koch  and  James  A. 

Stevenson, 

(hereinafter  referred  to  as  “the  B  Group”)  or  such  of 
them  as  may  participate  therein.  The  members  of  the  A 
Group  electing  to  exercise  such  option  shall  be  entitled  to 
participate  in  equal  parts  in  the  purchase  of  such  shares. 
The  members  of  the  A  Group  shall  have  the  prior  right  to 
exercise  such  right  of  election  and  to  purchase  such  shares 
of  stock,  but  to  the  extent  that  members  of  such  A  Group 
shall  fail  to  exercise  such  right  and  complete  such  purchase 
within  the  time  stipulated  therefor,  the  members  of  the 
B  Group  shall,  within  ninety  days  thereafter,  be  entitled 
to  exercise  such  option  and  purchase  such  shares.  The 
members  of  the  B  Group  electing  to  exercise  such  option 
shall  be  entitled  to  participate  in  equal  parts  in  the  pur¬ 
chase  of  such  shares. 

To  such  extent  as  the  Optionees  shall  fail  to  exercise 
their  option  to  purchase  all  of  the  said  shares  of  stock 
within  said  one-year  period,  said  Escrow  Agents  are 
hereby  requested  and  instructed  to  redeliver  to  the 
Optionor  the  certificates  representing  the  shares  which  the 
Optionees  shall  not  have  purchased  in  accordance  with  this 
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agreement.  Redelivery  of  such  shares  shall  be  made  by 
said  Escrow  Agents  upon  their  being  furnished  with  (a) 
an  affidavit  or  affidavits  made  by  the  Optionor  or  by  his 
personal  representative  setting  forth  the  existence  of  the 
facts  and  conditions  entitling  the  Optionor  or  his  personal 
representative,  as  the  case  may  be,  to  receive  redelivery 
or  such  certificate  or  certificates. 

The  Optionor  agrees  that  he  will  not  vote  for,  or  consent 
to,  any  increase  in  the  capital  stock  or  number  of  shares 
of  Althor  during  the  term  of  this  agreement.  He  further 
agrees  that  any  shares  of  stock  of  Althor  which  may  here¬ 
after  be  acquired  by  him  will  be  subjected  to  the  terms  of 
this  agreement  and  will  be  placed  by  him  in  escrow  with 
the  Escrow  Agents.  The  parties  have  selected  and 
appointed  Theodore  W.  Koch,  George  S.  Ward  and  James 
A.  Stevenson  as  Escrow  Agents  hereunder.  In  discharging 
their  duties  as  such  Escrow  Agents,  said  persons  may  act 
in  reliance  upon  the  advice  of  counsel  in  reference  to  any 
matters  in  connection  herewith,  and  that  they  shall  not 
be  liable  for  any  mistake  of  law  or  judgment  or  for  any 
act  or  omission  of  any  kind ;  neither  shall  they  be  respon¬ 
sible  for  the  genuineness  of  any  certificate  or  other  docu¬ 
ment  which  may  be  received  by  them  hereunder,  but  that 
in  making  delivery  or  redelivery  they  may  act  in  reliance 
upon  any  signature  or  signatures  believed  by  them  to  be 
genuine.  All  questions  arising  under  this  agreement  with 
reference  to  the  escrow  of  said  shares  of  stock  shall  from 
time  to  time  be  determined  by  the  decision  of  any  two 
of  the  Escrow  Agents,  and  the  decision  or  act  of  any  two 
of  them  shall  for  all  purposes  of  this  agreement  be  deemed 
the  decision  or  act  of  all  of  them. 

Any  of  the  Escrow  Agents  may  at  any  time  resign  as 
such  by  delivering  his  resignation  to  the  other  Escrow 
Agents  or  Escrow  Agent,  to  take  effect  five  days  there¬ 
after,  and  in  every  case  of  death,  resignation  or  vacancy 
arising  from  any  other  cause,  the  vacancy  so  occurring 
shall  be  filled  by  the  appointment  of  a  successor  to  be  made 
by  the  Escrow  Agents  or  Escrow  Agent  then  in  office.  But 
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until  such  successor  is  so  appointed,  all  the  powers  granted 
to  the  Escrow  Agents  hereunder  shall  be  deemed  vested  in 
and  may  be  exercised  by  the  Escrow  Agents  or  Escrow 
Agent  then  in  office. 

Said  Optionor  and  Optionees  admit  that  they  have 
knowledge  that  the  stock  of  Herman  Basch  &  Co.  Inc.  (New 
Jersey)  standing  in  the  name  of  Althor,  is  subject  to  cer¬ 
tain  contingent  rights  running  in  favor  of  Herman  Basch, 
deceased,  (now  having  inured  to  his  estate),  all  as  set 
forth  in  a  certain  agreement  dated  December  7,  1932  be¬ 
tween  said  Herman  Basch,  Althor,  Incorporated  and 
Thorer  &  Co.  and  others. 

In  Witness  Whereof,  the  Optionor  has  hereunto  set  his 
hand  and  seal  this  18  day  of  February,  1939. 

Paul  Wm.  Vortrefflich  (L.S.) 

Cancelled  Jam  2,  1941 
F.  A.  Klein 

We  hereby  accept  the  deposit  of  the  foregoing  certifi¬ 
cates  of  stock  in  escrow  under  the  terms  and  conditions 
above  referred  to. 

Geo.  S.  Ward 
Theodore  W.  Koch 
J.  A.  Stevenson 
Escrow  Agents 

Cancelled  Jam  2,  1941 

February  18,  1939 

Know  All  Men  By  These  Presents, 

That  I,  Paul  W.  Vortrefflich,  For  Value  Received  have 
bargained,  sold,  assigned  and  transferred  and  by  these 
presents  do  bargain,  sell,  assign  and  transfer  unto 

Fifty  (50)  Shares  of  the  Capital  Stock  of  the 
Althor,  Incorporated  standing  in  my  name  on  the  books 
of  the  said  Althor,  Incorporated,  represented  by  Certificate 
No.  8,  herewith. 

And  I  do  hereby  constitute  and  appoint 
my  true  and  lawful  Attorney,  Irrevocably,  for  me  and  in 
my  name  and  stead,  but  to  use,  to  sell,  assign,  transfer 
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and  set  over  all  or  any  part  of  the  said  stock,  and  for 
that  purpose  to  make  and  execute  all  necessary  acts  of 
assignment  and  transfer  thereof,  and  to  substitute  one  or 
more  persons  with  like  full  power,  hereby  ratifying  and 
confirming  all  that  my  said  Attorney  or  substitute  or 
substitutes  shall  lawfully  do  by  virtue  hereof. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
seal  at  the  18th  day  of  February,  1939. 

Paul  Wm.  V ortrefflicth  (L.S.) 

Signed,  Sealed  and  Delivered  in  the 
presence  of 
Ernest  Nauen 

Know  All  Men  By  These  Presents, 

That  I,  Paul  W.  Vortrefflich,  For  Value  Received  have 
bargained,  sold,  assigned  and  transferred  and  by  these 
presents  do  bargain,  sell,  assign  and  transfer  unto 

Thirty-nine  (39)  Shares  of  the  Capital  Stock 
of  the  Althor,  Incorporated  standing  in  my  name  on  the 
books  of  the  said  Althor,  Incorporated,  represented  by 
Certificate  No.  9,  herewith. 

And  I  do  hereby  constitute  and  appoint 
my  true  and  lawful  Attorney,  Irrevocably,  for  me  and  in 
my  name  and  stead,  but  to  use,  to  sell,  assign,  transfer 
and  set  over  all  or  any  part  of  the  said  stock,  and  for  that 
purpose  to  make  and  execute  all  necessary  acts  of  assign¬ 
ment  and  transfer  thereof,  and  to  substitute  one  or  more 
persons  with  like  full  power,  hereby  ratifying  and  confirm¬ 
ing  all  that  mv  said  Attornev  or  substitute  or  substitutes 
shall  lawfully  do  by  virtue  hereof. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
seal  at  the . 18th  day  of  February,  1939. 

Paul  Wm.  Vortrefflich  (L.S.) 

Signed,  sealed  and  Delivered  in  the 
presence  of 
Ernest  Nauen 
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[The  above  is  one  of  seven  similar  documents,  by  which 
each  purchaser  at  the  Trenton  conference  (Feb.  18,  1939) 
gave  to  the  other  purchasers  an  option  to  purchase  his 
shares.  The  individual  documents  vary  as  to  names  of 
optionor  and  optionees  and  as  to  the  number  of  shares. 
The  only  other  difference,  and  the  primary  one,  is  the 
provision  by  which  the  options  of  the  so-called  “A”  group 
(Paul  Vort,  Fred  Basch,  Ernest  Nauen  and  Fred  Klein) 
ran  first  to  members  of  that  group ;  while  the  options  of  the 
so-called  “B”  group  (George  S.  Ward,  Theodore  W.  Koch, 
and  James  A.  Stevenson)  ran  first  to  members  of  that 
group.] 


Plaintiffs’  Exhibit  DJ-W228. 

George  S.  Ward,  Esq.,  Feb.  23,  1939 

Union  Trust  Co.  Bldg., 

Washington,  D.  C. 

Herman  Basch  &  Co.,  Inc. 

Dear  George: 

I  have  your  letter  of  February  22nd  enclosing  check 
for  $19,000  payable  to  Basch  Holding  Co.  This  I  have 
turned  over  to  Mr.  Klein  with  the  other  checks.  He  said 
he  would  deposit  all  of  them  today. 

Sincerely  yours, 

J.  A.  Stevenson 


Plaintiffs’  Exhibit  DJ-W234. 

(Letter:  Ward  to  HoUender.  March  18.  1939) 

Mr.  Mahler  has  never  said  anything  to  me  about  the 
negotiations  in  Trenton,  particularly  with  respect  to  the 
compensation  paid  to  Paul  and  Fred.  I  am  sorry  if  he 
thinks  he  was  ignored,  but  Mr.  Schoenburg,  Otto  and  I 
were  of  the  opinion  that  the  contract  of  Paul  and  Fred 
should  not  be  discussed,  particularly  in  an  open  meeting 
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with  everyone  present,  and  both  Paul  and  Fred  also  shared 
in  this  view.  As  a  matter  of  fact,  Paul  came  to  me  and  sug¬ 
gested  what  he  thought  would  be  fair  and  asked  me  if  I 
would  not  talk  with  Mr.  Sehoenburg,  to  avoid  the  necessity 
of  having  this  question  argued  in  an  open  meeting.  I  told 
them  and  I  still  think  that  was  the  proper  way  to  proceed, 
and  I  have  a  very  distinct  impression  Mr.  Sehoenburg  was 
in  total  agreement.  I  realize,  and  I  am  sure  Mr.  Schoen- 
burg  also  realizes  that  the  salaries  we  agreed  to  were  per¬ 
haps  excessive.  At  least  they  would  have  been  excessive 
under  any  kind  of  normal  conditions.  We  were  not,  how¬ 
ever,  confronted  with  normal  conditions  and  both  Mr. 
Sehoenburg  and  Otto  were  of  the  opinion  that  they  should 
leave  with  the  general  feeling  of  friendliness,  and  without 

having  to  have  a  fight  about  their  personal  salaries. 

•  «•••###•• 

Plaintiffs’  Exhibit  D J-W  235. 

(Letter:  Hollender  to  Koch,  March  7.  1939) 

I  am  glad  I  signed  the  contract  with  Mahler  just  the 
same,  because  it  looks  to  me  from  a  letter  that  I  received 
2  days  ago  that  he  is  disappointed,  because  the  crown- 
princes  of  Basch  got  5000  $  per  annum  (annually)  higher 
fixed  salaries  in  their  new’  service-agreements.  Mahler 
complains,  that  Mr.  Sehoenburg  did  not  ask  him  about  this 
raise  in  salary,  and  Mahler  says  that  Sehoenburg  made  a 
big  mistake.  My  cousin,  on  the  other  hand,  reported  to  me 
yesterday  in  quite  a  long  conversation  in  my  home,  that 
there  wns  not  time  enough  to  ask  evervbodv  about  that 
question.  He  says  after  he  got  the  crowmprinces  dowm  to 
49%  in  the  shares,  although  they  asked  2/3 — he  did  not 
want  to  bargain  wfith  them  about  the  fixed  salaries,  because 
in  former  years  they  had  anyway  these  5000  $  more  in  the 
form  of  bonuses!  George  Ward  had  first  talked  to  Paul 
Vortr.  about  this  question,  then  Paul  called  Sehoenburg 
out,  and  then  Otto  Xauen  joined  them,  but  neither  you  nor 
Mahler  were  asked  about  this  question.  It  looks  to  me  that 
Mahler  feels  that  he  should  have  gotten  also  more  in  the 
form  of  a  fixed  salary  from  H.  B.  &  Co.,  because  he  asked 


1121 


Mr.  Schoenburg  to  this  respect.  My  cousin  answered  Mah¬ 
ler  that  his  contract  was  based  on  the  profits  and  that  he 
did  not  see  any  reason  to  change  this  system.  I  also  agree 
with  Schoenburg  on  this  question,  but  I  told  him  that  I 
would  have  discussed  this  question  with  Mahler  by  all 
means  before  settling  with  the  crownprinces.  I  see  from 
other  letters  and  cables  from  Mahler  that  he  is  disap¬ 
pointed.  He  thinks  he  missed  some  occasion.  *  *  *  It 
looks  to  me  as  if  Mahler  under  the  present  situation  which 
was  so  obviously  laid  out  before  him  in  Trenton  feels  that 
he  could  have  made  a  much  better  agreement  with  me  for 
the  next  3  years  if  he  had  not  signed  in  Leipzig  a  new  con¬ 
tract  before  he  sailed!  I  tell  you  candidly  I  was  anxious 
to  settle  with  him  before  he  left  just  on  account  of  the  nego¬ 
tiations  that  Schoenb.  and  Otto  Nauen  had  to  face  in  Tren¬ 
ton.  Mr.  Schoenb.  must  have  had  awful  difficulties  and  he 
is  very  grateful  to  you  that  you  were  there  and  assisted  him 
and  Otto  and  went  also  into  the  dyeing-business  as  our  trus¬ 
tee.  I  want  to  tell  you  also  again  how  much  I  thank  you 
for  having  taken  the  trouble  and  I  do  hope  that  everything 
comes  out  now  as  we  expect.  It  will  be  very  difficult  any¬ 
way  to  get  the  permit  of  our  Government  to  those  arrange¬ 
ments  that  have  been  made  in  Trenton  under  the  date  of 
Febr.  18th. 

I  have  read  all  the  agreements  and  I  am  only  still  waiting 
for  the  minutes  in  regard  to  the  service-agreements  and  so 
forth. 

*****•♦#•• 

Let  me  still  make  one  remark :  how  did  you  ever  get  the 
impression  I  would  sell  actually  some  shares  of  Pomatum 
to  the  crownprince  of  Sweden?  Otto  Nauen  has  in  the 
meantime  explained  the  Sweden-plan  to  you  and  George, 
and  -we  hope  not  to  make  any  actual  sale.  That  is  very 
good  and  very  important,  but  the  question  is  now  whether 
our  Government  will  at  all  consent  to  the  Sweden-plan.  By 
no  means  they  will  consent  to  americanizing  Pomatum  as 
the  situation  of  the  boycott  forced  us  to  do  with  Basch ! 
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Plaintiffs’  Exhibit  DJ-W239. 

(Letter:  Koch  lo  Hollender,  March  24.  1939) 

You  asked  me  to  send  a  statement  of  my  expenses  to  Mr. 
Mahler.  As  you  can  imagine,  the  many  cablegrams  to  you 
and  long  distance  telephone  calls  to  George  Ward  and  Mr. 
Mahler,  the  consultations  with  tax  experts  and  lawyers 
cost  several  hundred  dollars.  I  do  not  know  the  amount, 
but  Miss  Williams  will  figure  this  out  as  she  has  kept  ac¬ 
curate  records,  and  can  enclose  a  statement  for  you  and 
send  one  to  Mr.  Mahler.  I  will  also  send  Mr.  Mahler  a 
statement  of  my  expenses  on  my  recent  trip  to  New  York. 
I  will  ask  Mr.  Mahler  not  to  reimburse  me  until  he  hears 
from  you  how  you  want  these  items  charged,  as  part  of 
them  were  certainly  for  HB  &  Co.  While  I  got  the  tax  ad¬ 
vice  and  legal  opinions  for  T  &  H,  they  applied  equally  to 
HB  &  Co.,  in  fact,  the  arrangement  consummated  could  not 
have  been  considered  if  I  had  not  found  out  from  the  tax 
expert  in  San  Antonio  that  the  transactions  would  be  tax- 
exempt  for  non-resident  aliens.  Therefore,  it  occurred  to 
me  that  perhaps  these  expenses  should  be  divided  between 
T  &  H  and  HB  &  Co. 

As  for  compensation,  I  think  it  would  be  fair  if  I  were 
paid  an  amount  equal  to  what  I  would  have  made  in  my 
own  business  had  I  spent  my  time  at  that.  While  it  is  im¬ 
possible  to  tell  exactly  what  this  would  have  been,  I  can 
show  you  how  the  profits  have  been  running  for  the  last  six 


months : 

October  1938  $5,458.17 

November,  1938  (Absent  from  office  10 
days  on  account  of  T  &  H  director’s 
meeting  in  New  York)  4,615.52 

December,  1938  (Absent  Dec.  13  to  Dec. 

31,  trip  to  Texas  and  illness)  3,388.06 

January,  1939  1,548.02 

February,  1939  (Absent  Feb.  12  to  end 
of  month — T  &  H  and  HB  meeting  in 
New  York)  1,791.67 

March,  1939  (March  2  to  date)  6,558.55 
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From  the  above,  you  can  see  that  the  profits  of  my  office 
normally  run  from  $5,000  to  $6,000  a  month,  one-half  of 
which  comes  to  me.  Out  of  my  one-half,  I  pay  the  expenses 
of  my  office,  which  run  from  $500  to  $600  a  month.  These 
expenses  continue  whether  I  am  doing  business  or  not.  The 
average  of  the  months  in  which  I  worked  full  time  is  about 
$6,350,  of  which  my  one-half,  less  the  office  expenses,  is  net 
to  me  of  about  $2,500.  In  January  and  February  when  I 
could  devote  very  little  time  to  my  own  business,  my  share 
was  only  about  enough  to  cover  office  expenses.  Thus,  I 
figured  I  would  have  to  get  about  $5,000  to  come  out  even. 
That  is  how  I  arrived  at  this  figure  when  the  discussion 
came  up  as  to  how  much  Althor  stock  I  would  subscribe 
for.  When  Mr.  Schoenburg  asked  me  how  much  Althor 
stock  I  would  take,  I  told  him  I  would  take  an  amount  equal 
to  the  total  compensation  which  I  might  receive  from  T  &  H 
and  HB  &  Co.,  and  that  I  could  not  tell  what  that  would  be. 
I  suggested  $5,000.  as  a  rough  figure.  Mr.  Schoenburg  said 
this  was  all  right,  and  that  it  was  agreeable  for  him  to  have 
HB  &  Co.  pay  one-half  of  this  amount.  I  accordingly  re¬ 
ceived  a  check  from  HB  &  Co.  for  $2,500.  Mr.  Mahler  gave 
me  a  check  for  a  like  amount  but  he  and  I  agreed  with  for 
the  time  being  it  would  be  best  to  enter  this  on  the  books 
merely  as  a  cash  advance  to  me.  These  two  checks  covered 
payment  for  the  25  shares  Althor  stock  which  I  purchased. 

In  addition,  70  shares  of  the  stock  which  Mr.  Mahler  paid 
for  was  put  in  my  name  and  30  shares  was  put  in  Mr. 
Stevensons'  name,  we  acting  as  so-called  nominees  for  Mr. 
Mahler,  so  that  his  name  would  not  appear  as  a  stockholder. 
This  was  thought  best  for  reasons  in  the  fur  trade  and  in¬ 
volves  no  trouble  or  tax. 

•  ••••••••• 

Plaintiffs’  Exhibit  DJ-W  248. 

(Cable:  Hollender  to  Ward,  March  30,  1939) 

LC  WARD 

NEW  YORK  (DELR  TO  G.  S.  WARD  UNIOX  TRUST  BLDG  WASH¬ 
INGTON  DC) 

SETTLED  GOVERNMENT  SALE  ALTHOR  GOT  ALSO  PERMIT  RE¬ 
ORGANIZATION  POMATUM 


PAUL 
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Plaintiffs’  Exhibit  250. 

(Letter:  Ward  to  Hollender,  March  30,  1939) 

I  am  suggesting  the  copies  be  returned  to  me  rather  than 
directly  to  Mr.  Mahler,  because  Mr.  Mahler  has  not  as  yet 
signed  the  service  contract.  It  is  agreeable  to  him  as 
drawn,  but  he  said  yesterday  that  he  would  prefer  not  to 
sign  it  until  he  had  something  in  writing  with  reference  to 
his  Basch  contract.  As  he  stated  “heretofore  I  have  not 
been  particular,  because  I  knew  who  the  parties  in  interest 
were  and  I  knew  that  I  could  depend  entirely  upon  what 
they  told  me,  but  at  the  present  time  I  am  not  so  sure  and 
inasmuch  as  it  is  perfectly  agreeable  to  Dr.  Hollender  I  will 
just  wait  until  I  can  get  something  from  Herman  Basch  & 

Company  which  will  protect  me.” 

*••*•**##• 

Plaintiffs’  Exhibit  DJ-W  253. 

(Letter:  Ward  lo  Koch,  April  1,  1939) 

Mr.  Mahler  did  not  sign  his  service  contract,  because  he 
insists  upon  having  his  Basch  contract  in  writing.  We,  of 
course,  purposely  did  not  put  it  in  writing  for  reasons 
which  are  apparent.  Mr.  Stevenson,  however,  tells  me  that 
it  is  not  necessary  to  make  a  note  of  the  contract  in  the  min¬ 
utes,  so  there  is  really  no  reason  why  it  could  not  be  put  in 
writing  and  Paul  has  agreed.  There  is  some  force  to  Mr. 
Mahler’s  contention.  The  new  management  may  forget  if 
it  particularly  works  out  to  its  advantage,  and  I  am  sug¬ 
gesting  therefore  to  Mr.  Stevenson  that  he  draft  a  letter  to 
be  executed  by  Basch  while  we  all  remember  what  the  agree¬ 
ment  was,  so  that  it  cannot  work  to  Mr.  Mahler’s  disad¬ 
vantage. 

#*•••••*•• 

Plaintiffs’  Exhibit  DJ-W  268. 

(Letter  :  Hollender  to  Ward,  April  28.  1939) 

The  purchaser  would  like  to  go  over  but  not  in  Summer. 
He  must  make  Mahler’s  acquaintance  and  can  do  that  over 
here,  when  M.  goes  to  Russia.  The  purchaser  should  also 
know  you  and  Ted,  but  if  I  sail  next  week  the  Swede  cannot 


112S 


easy  join  me.  Perhaps  he  will.  Otto  and  I  decided  to  wait 
for  our  Government’s  decision  regarding  the  preferred 
stock  plan  and  urge  this. 

Plaintiffs’  Exhibit  DJ-W  284. 

Geo.  S.  Ward,  Esq.,  August  16,  1939. 

Union  Trust  Building, 

Washington,  D.  C. 

Re :  Althor,  Incorporated. 

Dear  Mr.  Ward: 

Paul  has  asked  me  to  supply  you  with  the  details  con¬ 
cerning  the  Althor  dividend  which  was  declared  in  1938. 

First,  you  will  recall  that  in  the  permit  dated  July  22, 
193S,  which  dealt  with  the  1937  dividends,  and  in  which 
Baschco  was  granted  permission  to  increase  its  outstand¬ 
ing  capital  stock  to  $100,000.,  it  was  stipulated  that  a  pay¬ 
ment  of  $5,000.  must  be  made  “as  advance  on  the  profit 
made  in  the  current  year  1938.”  This  amount  of  $5,000. 
was  duly  paid  in  1938.  We  can  now  determine  Althor ’s 
liability  in  connection  with  the  dividend  declared  at  the  end 
of  1938  in  the  following  manner  : 

Dividend  declared  by  Althor  for  1938  $59,500.00 

Less  payments : 

Advance  payment  made  in  1938, 
as  stipulated  in  permit  referred 
to  $5,000.00 

Withholding  tax  paid  in  1939 

(10%  of  $59,500.00)  5,950.00 

Payments  made  through  Pomatum 
in  July  and  August,  1939 : 

(a)  "$20,439.78 

(b)  8,500.00 

(c)  8,500.00  37,439.78 


48,389.78 

Unpaid  balance  $11,110.22 
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Please  advice  me  if  the  above  does  not  agree  with  your 
understanding. 

Philip  N.  Pebcus 

#•••*••**• 

Plaintiffs’  Exhibit  DJ-W  300. 

(Cable:  Ward  to  Karakul,  Sept.  19,  1939) 

KARAKUL 

STOCKHOLM 

FOR  SENIOR  TENTHOUSAND  REMITTED  STOCKHOLM  AS  ADVANCE 
AFRICAN  PURCHASES  STOP  FINAL  PAYMENT  FACTORY  REMITTED 
STOCKHOLM  BECAUSE  STAND  STILL  COMPLICATIONS  STOP 
KRALLE  ELECTED  VICE  PRESIDENT  STOP  ARRANGED  POMATUM 
REPORTS  TO  GREENWALL  STOP  WRITE  FULLY  ABOUT  FAMILY 
SELF  AND  ADVISE  IF  POSSIBLE  WRITE  WIRE  YOU  HOME  RE¬ 
GARDS  ALL 

WARD 


Plaintiffs’  Exhibit  DJ-W  333. 

(Letter:  Ward  to  Koch,  January  26,  1940) 

Personally,  I  think  they  slipped  one  over  on  us,  but  as 
you  said  in  your  letter  that  is  water  over  the  dam.  You  are 
quite  right  that  it  takes  four  votes  to  pass  a  motion  on  the 
board.  You  and  Jim  and  I  can  block  anything  and  I  am 
ready  now  to  agree  with  you,  that  except  under  the  most 
special  circumstances  there  won’t  he  a  recurrence  of  what 
took  place  last  month.  I  am  sure  Jim  and  I  agree  with  you 
now  that  he  knows  the  story  and  we  will,  of  course,  in  the 
meantime  have  ample  opportunity  to  discuss  it  as  between 
ourselves. 

I  am  sending  a  copy  of  this  letter  to  Jim  and  also  to 
Mr.  Mahler. 

Plaintiffs’  Exhibit  DJ-W  351. 

(Letter:  Ward  to  Koch,  November  16.  1940) 

I  won’t  go  into  the  details  because  I  expect  you  to  be 
present  at  the  December  meeting.  At  this  meeting,  the 
question  of  all  bonuses  will  be  determined,  and  I  suspect 
there  will  be  a  fight  about  the  allowance  for  T.  and  H.  be¬ 
cause  Mr.  Percus  confidentially  told  me  that  something  was 
brewing. 
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Plaintiffs’  Exhibit  DJ-W  352. 

(Letter:  Koch  to  Ward,  November  18,  1940) 

It  was  nice  of  Mr.  Percus  to  tip  you  off  that  there  might 
he  a  fight  about  the  allowance  for  T.  &  H.  Perhaps  we 
might  forestall  this  by  means  of  disposal  of  the  option 
agreement  if  we  can  get  approval  from  Paul. 

I  rather  expected  that  we  would  have  heard  further  in 
regard  to  the  option  agreement  and  the  request  for  more 
money  before  this  time.  How  would  it  be  if  I  sent  a  cable 
to  Karakul  saying  that  I  agree  with  Jim  Stevenson’s  recom¬ 
mendation  that  the  option  be  disposed  of  and  that  you  and 
Mr.  Mahler  also  feel  that  it  would  be  advisable,  that  we  feel 
it  should  be  done  as  soon  as  possible  and  that  we  would 
like  to  get  their  approval  soon  so  that  we  could  discuss  the 
matter  and  take  action  at  the  annual  meeting.  If  you  and 
Mr.  Mahler  think  this  would  be  a  good  idea,  I  should  be 
glad  to  send  such  a  cable. 

*•••*••••• 

Plaintiffs’  Exhibit  DJ-W  356. 

(Letter:  Ward  to  Koch.  November  25,  1940) 

Dear  Ted: 

I  have  your  letter  of  November  22nd  in  which  you  en¬ 
closed  a  copy  of  your  letter  to  Mr.  Mahler  under  the  same 
date.  I  am  in  entire  agreement  with  your  point  of  view. 
I  think  such  action  would  serve  all  parties  best.  I  am 
afraid  if  we  follow  Mr.  Mahler’s  views  it  would  be  difficult 
to  take  such  action  at  the  appropriate  time,  for  reasons 
which  you  already  know.  Added  to  this  is  the  rather  prece¬ 
dent  rumor  that  at  some  time  in  the  future  all  funds  owned 
by  Germany  in  this  country  will  be  frozen,  in  which  event 
we  could  not,  of  course,  legally  make  a  remittance,  and, 
under  such  circumstances,  would,  of  course,  not  do  so. 
*••••*•••• 
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Plaintiffs’  Exhibit  DJ-W  367. 

DECEMBER  10,  1940 

COPY  OF  CABLE  SENT 
PAUL  HOLLENDER 
GRAND  HOTEL 

STOCKHOLM  LC 

STOCKHOLDERS  MAKE  FIRM  OFFER  $63,000  IN  CONSIDERATION  OF 
CANCELLATION  YOUR  FIRM ’S  OPTION  UNDER  ARGEEMENT  DATED 
FEBRUARY  18,  1939,  COVERING  375  SHARES  ALTHOR  STOCK  STOP 
CABLE  REPLY 


Plaintiffs’  Exhibit  DJ-W  368. 

(Cable  io  Ward.  December  10,  1940) 

HOTEL  PENNSYLVANIA  NEWYORK 

ACCEPT  STOCKHOLDERS  FIRM  OFFER  SIXTYTHREETHOUSAND 
DOLLARS  AGAINST  CANCELLATION  OF  THOCOS  OPTION  UNDER 
AGREEMENT  DATED  FEBRUARY  EIGHTEENTH  1939  COVERING 
THREESEVENTYFIVE  SHARES  ALTHOR  STOCK  STOP  AUTHORIZE 
YOU  TO  SIGN  CANCELLATION  AS  AGENT  OF  THOCO 
PAUL  HOLLENDER 


Plaintiffs’  Exhibit  DJ-W  373. 

Althor,  Incorporated 

Minutes  of  Special  Meeting  of  the  Board  of 
Directors  Held  December  11,  1940 

Upon  call,  a  special  meeting  of  the  Board  of  Directors 
of  Althor,  Incorporated,  a  New  York  corporation,  was  held 
on  December  11,  1940  at  9:30  P.  M.  at  the  Hotel  Pennsyl¬ 
vania,  Seventh  Avenue  &  33rd  Street,  New  York,  N.  Y. 

The  following  Directors  were  present:  Messrs.  Fred 
Basch,  George  S.  Ward,  and  James  A.  Stevenson,  consti¬ 
tuting  all  the  members  of  the  Board  of  Directors. 

Messrs.  P.  W.  Vortrefflich,  Fred  A.  Klein,  Ernest 
Nauen,  Theodore  W.  Koch,  and  Philip  M.  Percus  also 
attended  the  meeting. 

Mr.  Fred  Basch  acted  as  Chairman  of  the  meeting  and 
Mr.  Vortrefflich  as  Secretary  thereof. 

The  Chairman  reported  that  at  a  meeting  held  earlier 
today  the  Board  of  Directors  of  Herman  Basch  &  Co.,  Inc., 
a  New  Jersey  corporation  (all  the  stock  of  which  was 
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owned  by  this  Corporation)  had  declared  a  cash  dividend 
of  $70,000  which  would  be  paid  to  this  Corporation  tomor¬ 
row.  Mr.  Percus,  accountant  for  the  corporation,  and  Mr. 
Vortrefflich,  its  Vice  President,  stated  that  after  pro¬ 
viding  for  the  taxes  and  expenses  of  this  corporation, 
which  were  estimated  at  less  than  $6,000,  the  corporation 
would  have  available  the  sum  of  $64,000  for  the  payment 
of  dividends. 

Mr.  Ward  accordingly  suggested  that  the  Company  de¬ 
clare  a  cash  dividend  of  $64,000  to  its  stockholders.  There¬ 
upon,  on  motion  duly  made  and  seconded,  it  was 

Resolved,  that  there  be  and  hereby  is  declared  out  of 
surplus  profits  of  this  corporation  a  cash  dividend  of 
$64,000  payable  December  12,  1940  to  the  stockholders  of 
this  corporation  of  record  as  of  today’s  date,  and  that  the 
proper  officers  of  this  corporation  be  and  hereby  are 
authorized  and  directed  to  cause  such  dividend  to  be  so 
paid. 

On  motion  the  meeting  then  adjourned. 

Paul  Wm.  Vortrefflich 
Secretary 


Plaintiffs’  Exhibit  DJ-W384. 

Know  All  Men  By  These  Presents: 

That  We,  Thorer  &  Co.,  a  copartnership  of  Leipzig,  Ger¬ 
many,  do  hereby  release  and  forever  discharge  Basch  Hold¬ 
ing  Co.  Inc.,  Estate  of  Herman  Basch,  Deceased,  the 
Executors  and  Trustees  thereof,  Fred  Basch,  Paul  W. 
Vortrefflich,  Ernest  Nauen  and  Fred  A.  Klein,  individ¬ 
ually,  and  each  and  every  of  the  aforementioned  cor¬ 
porations  and  individuals,  as  stockholders  of,  and  all  other 
stockholders  of  Althor,  Incorporated,  a  New  York  corpo¬ 
ration,  their  respective  successors,  assigns,  heirs,  legal 
representatives,  executors  and  administrators,  from  all 
and  all  manner  of  options  and  agreements  which  we,  said 
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Thorer  &  Co.  now  have  or  might  or  could  have  with  respect 
to  any  and  all  capital  stock  of  said  Althor,  Incorporated, 
a  New  York  corporation. 

In  Witness  Whereof,  Thorer  &  Co.  have  caused  this  re¬ 
lease  to  be  executed  in  its  name  by  Hans  H.  A.  Meyn,  its 
duly  authorized  agent  and  attorney  in  fact,  this  13th  day 
of  December,  1940. 

Thorer  &  Co.,  a  Copartnership 
By  Hans  H.  A.  Meyn 

Agent  and  attorney-in-fact. 


Plaintiffs’  Exhibit  DJ-W385. 

DECEMBER  14  1940 

NLT 

NITTON  STOCKHOLM 

FUNDS  TRANSMITTED  THROUGH  CITY  BANK  FOR  THORER 
ACCOUNT 

MEYN 


Plaintiffs’  Exhibit  DJ-W386. 

Mr.  James  A.  Stevenson  December  16,  1940 

55  Wall  Street 
New  York,  N.  Y. 

Dear  Jimmy : 

I  suspect  it  would  be  advisable  to  talk  a  little  about  the 
cross  options  at  the  meeting  tomorrow,  and  I  would  be  glad 
if  you  would  bring  copies  so  that  perhaps  we  might  be  able 
to  agree  as  to  how  the  options  can  be  drawn  and  can  be 
signed  later. 

I  will  see  you  at  lunch  tomorrow. 

Yours  very  sincerely, 

George  S.  Ward 


Plaintiffs’  Exhibit  DJ-W393. 

(Letter:  Stevenson  to  Weird.  January  15,  1941) 

I  spoke  to  Paul  Vortrefflich  this  morning.  He  suggests 
we  hold  a  meeting  on  January  28th  at  the  Biltmore  Hotel 
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at  12 :30  P.  M.  I  am  sending  out  notices  for  that  day.  Mr. 
Bonanna  is  now  in  Florida  but  expects  to  be  back  by  then. 
I  understand  Fred  Basch  plans  to  leave  for  Florida  the 
first  week  in  February.  We  have  a  number  of  matters  to 
discuss  at  the  meeting,  including  the  contract  for  the 
erection  of  the  new  building,  the  declaration  of  a  further 

dividend,  and  the  matter  of  the  cross  options. 

•  ••#*«•#•• 

Plaintiffs’  Exhibit  DJ-W396. 

Mr.  Paul  Vortrefflich  February  4,  1941 

350  Seventh  Avenue 
New  York,  N.  Y. 

My  dear  Mr.  Vortrefflich: 

I  am  enclosing  my  check  payable  to  the  order  of  Her¬ 
man  Basch  and  Company  for  $5,000,  which  you  will  please 
credit  to  my  account.  I  may  need  some  of  this  when  I  pay 
my  Income  Taxes;  but,  at  least  in  the  meantime,  you  can 
have  the  use  of  this  money.  I  understood  at  the  meeting 
that  you  would  be  glad  to  have  some  money  on  this  kind 
of  a  basis. 

If  interest  is  paid,  I  would,  of  course,  be  glad  to  receive 
the  usual  amount. 

Yours  very  sincerely, 

George  S.  Ward 

Plaintiffs’  Exhibit  DJ-W409. 

(Letter:  Ward  lo  Stevenson,  April  9,  1941) 

Dear  Jimmy : 

I  talked  with  Mr.  Mahler  on  the  telephone.  He  is  not 
sure  he  can  come  back  for  the  Basch  Meeting.  When  he 
called  he  was  in  Fredericksburg  and  expected  to  go  to 
Williamsburg. 

Paul  told  him  it  was  an  important  meeting  because  he 
wanted  to  take  up  the  cross  options.  I  promised  Ted  that 
I  would  state  that  he  wmnted  to  be  present  when  this  was 
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discussed  and  would  request  it  be  put  over  until  the  next 
meeting  when  Ted  could  arrange  to  be  there.  I  suppose 
this  can  be  done. 

Plaintiffs’  Exhibit  DJ-W425. 

(Letter:  Ward  to  Stevenson,  Aug.^23,  1941) 

I  have  your  letter  of  May  26  in  which  you  advised  me 
the  suggestion  had  been  made  by  Paul  to  hold  a  meeting  on 
June  2  to  discuss  the  question  of  cross  options.  Inasmuch 
as  this  question  had  previously  been  raised  and  it  had 
been  agreed  that  the  matter  would  be  taken  up  at  the  May 
meeting  in  order  that  Mr.  Koch  could  be  present.  I  am 
sorry  it  wasn’t  possible  to  continue  the  meeting  on  May  20 
in  order  to  discuss  this  matter.  At  that  time,  however,  I 
understood  it  was  agreeable  under  the  circumstances,  that 
it  go  over  until  such  time  as  Mr.  Koch  could  again  be 
present. 

Plaintiffs’  Exhibit  DJ-W427. 

June  2,  1941. 

George  S.  Ward,  Esq. 

Union  Trust  Building 
Washington,  D.  C. 

Dear  George: 

I  have  your  letter  of  May  28th  regarding  the  cross 
options  on  the  Althor  stock. 

Yesterday  Ted  Koch  called  me  on  the  long  distance  tele¬ 
phone  and  appeared  to  be  quite  disturbed  by  Paul’s  re¬ 
quest  that  we  hold  a  meeting  now  to  discuss  this  matter. 

I  am  also  in  receipt  of  a  telegram  from  Ted  today  read¬ 
ing  as  follows : 

“Please  wire  me  when  you  have  it  positively  nailed  down 
that  there  will  be  no  consideration  or  action  on  cross 
options  except  at  a  directors  meeting  at  which  I  am  present 
as  was  promised  me  as  you  know” 
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I  have  again  talked  to  Paul  and  told  him  that  I  didn’t 
think  we  ought  to  take  up  this  matter  until  all  the  Direc¬ 
tors  were  present.  I  said  I  didn’t  think  Ted  could  come 
to  New  York  until  August,  although  I  understood  there 
was  a  possibility  he  might  be  here  in  July  to  attend  the 
opening  of  the  new  building.  If  he  is  here  I  assume  he 
would  not  object  to  disposing  of  the  matter  of  the  cross 
options,  but  as  things  stand  now  that  matter  should  go 
over  until  August.  However,  there  will  be  a  meeting  of 
the  Directors  on  June  17th.  I  will  send  out  notices  of  this 
meeting,  which  is  not  for  the  purpose  of  discussing  cross 
options,  although  I  assume  Paul  may  try  to  bring  up  that 
subject.  I  am  sending  a  copy  of  this  letter  to  Ted. 

J.  A.  Stevenson 

•  •*••••••• 

Plaintiffs’  Exhibit  DJ-W  438 

(Letter:  Koch  to  Stevenson,  August  19,  1941) 

I  can  imagine  it  took  a  good  deal  of  discussion  to  reach 
an  agreement  on  the  option  price  of  $500.  I  have  no  doubt 
that  it  would  have  been  impossible  to  agree  upon  a  lower 
price  than  this,  but  I  do  not  like  the  right  to  purchase  in 
accordance  with  the  number  of  shares  held  by  each  stock¬ 
holder.  I  am  puzzled  and  troubled  and  frankly,  I  was  very 
much  relieved  when  this  morning  I  received  your  letter  of 
August  ISth  saying  that  Messrs.  Basch,  VortrefFlich  and 
Xauen  did  not  wish  to  have  the  new  option  agreements  con¬ 
sidered  as  delivered  until  the  matter  of  an  adjustment  of 
their  employment  contracts  is  arrived  at,  and  that  this  is 

something  for  consideration  bv  the  Board  of  Directors. 

#*#•••••*• 

Plaintiffs’  Exhibit  DJ-W  440. 

(Letter:  Koch  io  Stevenson.  Aug.  27,  1941) 

Since  writing  you  on  August  19th,  I  have  thought  a  lot 
about  the  new  forms  of  cross  option  agreements  which  you 
sent  me.  If  I  had  been  present  at  the  meetings  on  August 
5th  and  August  12th  and  had  had  the  benefit  of  hearing 
the  discussions,  I  probably  would  have  been  in  agreement 
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with  you  on  these  options  but  as  it  is,  I  can  see  only  certain 
disadvantages.  I  would  appreciate  your  clearing  up  these 
points  for  me. 

In  the  first  place,  I  do  not  see  any  great  disadvantage 
in  continuing  the  present  arrangement  and  would  like  to 
have  you  let  me  know  what  the  disadvantages  are  con¬ 
sidered  to  be. 

Under  the  new  cross  option  agreements,  as  I  understand 
them,  if  either  you,  George  Ward,  Mr.  Mahler,  Mr.  Lank- 
ester  or  I  should  die  or  cease  to  have  any  connection  with 
the  company,  control  would  go  to  the  management  group 
and  be  lost  by  the  investment  group.  In  the  past,  even 
while  the  investment  group  has  had  control,  the  manage¬ 
ment  group  has  shown  itself  to  be  so  much  abler  in  trading 
that  they  usually  had  pretty  much  their  own  way.  Where 
would  we  be  if  the  management  group  got  control?  For 
example,  they  might  not  re-elect  us  as  directors  and  then 
they  would  have  a  legal  right  to  buy  all  of  our  stock  and  wre 
would  be  out  completely.  I  certainly  feel  that  the  most 
important  thing  about  any  new  option  agreement  is  that 
it  definitely  assures  continued  control  by  the  investment 
group  and  I  do  not  see  that  the  new  option  agreements  you 
sent  me  assure  such  control. 

After  all,  it  seems  to  be  the  most  important  thing  for  the 
investment  group  to  do  is  to  retain  control  so  as  to  continue 
to  protect  our  investment.  Don’t  you  think  so? 

Plaintiffs’  Exhibit  DJ-W  457. 

(Letter:  Ward  to  Koch,  February  2.  1942) 

When  I  made  my  deposit  of  $12,000  I  put  the  same  con¬ 
ditions.  As  a  matter  of  fact  I  set  this  money  aside  to  be 
used  for  tax  purposes.  I  don’t  really  think  we  need  more 
capital  unless  business  gets  a  great  deal  better  we  certainly 
have  sufficient.  If  it  is  ever  necessary  I  think  we  should 
sell  some  more  bonds  or  work  out  some  other  scheme  be¬ 
cause  I  am  not  willing  to  put  in  sufficient  money  as  would 
be  necessary  to  keep  the  control  of  the  common  stock  as 
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it  is  and  I  doubt  also  if  Jimmie,  Mahler  and  you  would 
care  to  do  so.  Up  to  the  present  time  anyway  it  is  just  a 
suggestion  and  nothing  may  come  of  it  but  I  do  think  back 
of  it  all  is  a  desire  on  Paul’s  part  to  change  the  control  and 
that,  of  course,  I  am  unalterably  opposed. 
*«#•#••••• 

Plaintiffs’  Exhibit  DJ-W  458. 

(Leller:  Koch  to  Mahler,  February  20,  1942) 

In  some  ways,  this  situation  seems  comparable  to  the 
cross  options  in  Basch.  We  reluctantly  agreed  to  terminate 
the  old  options  but  then  when  we  tried  to  work  out  new  ones, 
we  found  that  they  would  be  worse  than  no  options  at  all, 
and  therefore  we  agreed  to  eliminate  them  entirely. 
#*#•••#•## 

Plaintiffs’  Exhibit  DJ-W  461. 

February  24,  1942 

Mr.  James  A.  Stevenson 

55  Wall  Street 

New  York,  New  York 

Dear  Jimmie: 

You  will  recall  at  the  Basch  meeting  I  stated  that  when 
Mr.  Percus  and  I  were  talking  with  Mr.  Hexter  and  Mr. 
Locker  of  the  Treasury  Department  in  regard  to  Thorer  & 
Hollender,  we  were  asked  to  explain  the  transaction  under 
which  the  Althor  stock  was  acquired  from  Thorer  &  Com¬ 
pany.  I  then  made  the  statement  that  about  1932  Thorer 
&  Company  acquired  the  stock  of  Herman  Basch  and  Com¬ 
pany  of  New  York,  and  that  company  was  then  merged 
with  the  Alaska  Chemical  Company,  at  which  time  Althor, 
Inc.  was  organized.  Later  the  Alaska  Chemical  Company 
withdrew.  In  February  1939,  after  repeated  representa¬ 
tions  were  made  to  Thorer  &  Company  to  sell  their  stock 
ownership  in  Althor  in  order  that  it  might  be  owned  by 
Americans,  a  sale  was  consummated  and  all  of  the  stock 
of  Althor  was  acquired  by  American  citizens  by  the  pay- 
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ment  of  $100,000.  I  also  stated  that  Thorer  &  Company 
were  unwilling  to  make  the  sale  without  providing  that  an 
option  be  given  to  them  to  repurchase  the  stock  and 
although  we  were  not  anxious  to  give  this  option,  such 
was  done  because  we  could  not  apparently  otherwise 
acquire  the  stock  ownership.  In  December  1940  we  advised 
Thorer  &  Company  it  wTould  be  necessary  to  purchase  the 
option  rights  which  they  had  in  order  that  Althor  would 
be  completely  Americanized  and  it  was  agreed  that  such 
option  rights  should  be  extinguished  upon  the  payment  of 
$63,000.  This  money  was  contributed  by  the  stockholders 
of  Althor  in  proportion  to  their  stock  ownership.  At  the 
conference  I  explained  to  Mr.  Locker  that  documentary 
proof  of  such  transaction  could  be  submitted. 

This  morning  I  have  had  a  telephone  request  from  Mr. 
Locker  requesting  that  such  documentary  proof  be  sub¬ 
mitted  to  him  and  I  am  writing  you  in  order  that  you  can, 
together  with  Mr.  Klein,  go  through  the  files  and  forward 
me  either  the  original  documents  or  photostatic  copies  in 
order  that  I  may  submit  them  to  Mr.  Locker  as  requested. 
I  know,  of  course,  you  have  the  original  agreement  under 
which  we  acquired  the  Althor  stock,  together  with  the 
documents  in  connection  with  the  release  of  the  option 
rights  and  the  payment  of  the  original  $100,000  purchase 
price  and  payment  of  $63,000  for  the  release  of  such 
option  rights. 

After  you  have  discussed  this  matter  with  Mr.  Klein  and 
gone  over  the  records,  if  you  think  it  is  necessary  that  we 
get  together  for  a  further  discussion  I  am  agreeable.  I 
told  Mr.  Locker  it  wmuld  probably  be  a  week  or  so  before 
the  necessary  papers  could  be  collected  and  submitted. 

Mr.  Locker  is  connected  with  the  Treasury  Department. 
His  full  name  is  Mr.  M.  E.  Locker,  Room  1001,  Washing¬ 
ton  Building,  Washington,  D.  C. 

Sincerely, 

George  S.  Ward 
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Plaintiffs’  Exhibit  DJ-W  466. 

April  9,  1942. 

Strictly  Confidential 
Present  State  of  Affairs  with  Regard  to 
Thorer  &  Hollender,  Inc. 

***•#•*•*• 

There  is  one  factor  which  has  delayed  negotiations;  it 
is  the  fact  that  Mr.  Klein  especially  was  afraid  to  have  Mr. 
Cowen  handle  their  case.  They  feel  that  both  firms  have 
nothing  in  common  and  should  not  be  represented  by  the 
same  man.  I  was  arguing  that  as  long  as  Washington  has 
our  two  cases  more  or  less  in  one  folder  it  is  foolish  to 
separate  the  two  cases  which  might  cause  friction  and 
damage  to  either  one  of  us.  Although  I  had  the  consent 
more  or  less  from  Mr.  Stevenson  and  Paul,  Mr.  Klein 
apparently  insisted  on  having  all  these  papers  sent  direct 
to  the  party  Mr.  Cowen  is  in  touch  with.  Mr.  Cowen 
reluctantly  agreed  and  is  not  happy  about  it,  but  he  asked 
me  not  to  expose  myself  any  more  by  trying  to  get  this 
case  handled  in  a  uniform  way;  he  promised  me  to  try  to 
unscramble  the  thing  as  soon  as  he  gets  back  to 
Washington. 

CM/EJ 
c.c.  Mr.  Ward 
Koch 
Percus 

Plaintiffs’  Exhibit  DJ-W  471. 

May  18, 1942. 

Memorandum  Re.  Herman  Basch  &  Company 

—  Althor 

At  the  request  of  Mr.  Klein  of  Messrs.  Briesen  &  Schrenk 
a  conference  was  had  in  Mr.  Lancaster’s  office  this  after¬ 
noon.  Present:  Messrs.  Lancaster,  Stevenson,  Klein, 
Basch,  Vortrefflich  and  Nauen. 
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Mr.  Lancaster  reported  the  interview  which  he  had  with 
Mr.  Piehle  on  Friday,  May  15th,  at  which  Mr.  Piehle  sug¬ 
gested  a  memorandum  be  submitted  setting  forth  the  sub¬ 
stance  of  the  conversations  leading  up  to  the  cancellation 
of  the  option  in  December,  1940  and  showing  that  such 
transaction  was  bona  fide. 

Mr.  Lancaster  also  reported  his  subsequent  interview 
on  the  same  day  with  Mr.  Clay  at  the  conclusion  of  which 
Mr.  Clay  suggested  an  affidavit  be  submitted  as  to  the 
adequacy  of  the  purchase  price  paid  for  the  shares  of  stock. 

In  answer  to  the  questions  of  Messrs.  Basch  and  Vort- 
refflich  as  to  whether  it  was  advisable  for  them  to  attend 
before  Mr.  Clay  and  make  statements  with  respect  to  the 
matter,  Mr.  Lancaster  expressed  the  opinion  that  this 
would  be  inadvisable.  In  reply  to  the  suggestion  made  by 
Mr.  VortrefFlich  that  a  voting  trust  or  other  arrangement 
be  set  up  so  as  to  give  the  management  control  of  the  busi¬ 
ness,  Mr.  Lancaster  stated  that  this  also  appeared  inad¬ 
visable  at  this  time. 

Mr.  Stevenson  said  that  he  had  requested  Messrs.  Ward, 
Nauen  and  Koch  to  furnish  him  with  statements  of  the 
telephone  conversations  had  in  December,  1940.  He  also 
suggested  that  Messrs.  Basch,  VortrefFlich  and  Nauen  fur¬ 
nish  brief  statements  as  to  their  antecedents,  etc.  for 
submission  to  the  Treasury  Department.  Mr.  Stevenson 
said  when  this  information  was  furnished,  he  could  pre¬ 
pare  the  necessary  memorandum  and  affidavits  and  submit 
the  same  to  the  stockholders  for  their  approval. 

J.  A.  Stevenson 

*###*#•##• 

Plaintiffs’  Exhibit  DJ-W472. 

(Letter:  Ward  to  Stevenson,  May  19,  1942) 

Dear  Jimmie : 

I  acknowledge  receipt  of  your  letter  of  May  18th.  I 
have  prepared  and  enclose  herewith  two  memorandums 
which  I  hope  will  be  helpful.  As  I  recall  these  are  the 
actual  facts  which  I  am  willing  to  swear  to. 
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If  I  can  be  of  any  further  assistance  kindly  advise  me. 

I  am  ready  at  any  time  to  be  helpful. 

***••••••• 

Plaintiffs’  Exhibit  DJ-W503. 

(Letter:  Koch  to  Ward,  September  12.  1942) 

I  was  delighted  to  get  your  letter  of  September  10th  with 
the  good  news  that  there  is  a  possibility  that  the  Basch 
matter  may  be  cleared  up  in  the  next  day  or  so  and  that 
the  company  may  be  released  completely.  That  would  cer¬ 
tainly  be  wonderful  and  then  there  would  be  no  reason  why 
pressure  should  be  brought  on  any  of  us  to  sell  our  stock. 
*•**••••*• 

Plaintiffs’  Exhibit  DJ-W  505. 

(Letter:  Koch  to  Ward,  October  17.  1942) 

I  was  not  surprised  at  your  writing  that  Paul  wants 
some  way  worked  out  whereby  he  and  Fred  wull  have  a 
majority  of  the  stock,  but  I  see  no  reason  why  we  should 
accede  to  their  wishes.  If  Mr.  Cowen  succeeds  in  getting 
the  company  cleared  with  the  stock  ownership  as  it  is  at 
present,  I  do  not  see  why  we  should  agree  to  any  change. 
•  ••••••••• 

Plaintiffs’  Exhibit  DJ-W  510. 

(Letter:  Ward  to  Stevenson.  November  5,  1942) 

Mr.  Mahler  called  me  this  morning  and  said  you  wanted 
to  sell  some  of  your  Basch  stock.  It  is  his  opinion  that  at 
the  present  time  no  change  should  be  made  in  the  stock 
ownership  and  I  am  rather  inclined  to  agree  with  his  views 
in  this  respect. 

•  •*••••••• 

Plaintiffs’  Exhibit  DJ-W  525. 

(Letter:  Ward  to  Stevenson.  January  18,  1943) 

In  the  meantime  I  hope  you  get  the  voting  trust  pre¬ 
pared.  I  am  convinced  it  is  necessary  something  be  done 
and  I  am  afraid  it  'will  have  to  be  of  a  drastic  nature. 
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Plaintiffs’  Exhibit  DJ-W530. 

•  January  28,  1943 

My  dear  Mr.  Ward: 

Referring  to  our  telephone  conversation,  I  beg  to  repeat 
that  the  A.P.C.  requires  a  statement  indicating  the  history 
of  the  acquisition  of  the  Althor  shares  by  you,  Mr.  Lan¬ 
caster,  Mr.  Stevenson,  Mr.  Klein,  and  Mr.  Koch.  They 
also  want  to  know  vrhen  these  shares  were  paid  and  the 
source  of  the  payments.  At  the  same  time  the  statement 
should  indicate  the  directors’  fees  the  different  gentlemen 
received,  either  dirctors’  or  legal  or  other  fees  covering 
the  entire  year  of  1939.  If  possible,  this  statement  should 
be  accompanied  by  copies  of  bills  rendered  for  such  fees, 
if  any. 

With  regard  to  this  statement  I  spoke  to  Mr.  Percus  who 
is  getting  together  the  necessary  amounts  and  data.  He 
will  send  you  a  copy,  if  possible,  tonight,  at  least  as  far  as 
you  yourself  are  concerned.  Upon  Mr.  Cowen’s  return 
from  Washington  we  shall  find  out  if  that  statement  can 
be  made  by  Mr.  Percus  to  avoid  that  each  of  the  gentlemen 
has  to  make  one  out  separately.  If  necessary  I  will  call 
you  up. 

According  to  our  telephone  conversation  you  will  send 
me  some  kind  of  a  draft  of  the  other  statement  which  is 
required,  showing  the  amount  of  shares  owned  by  the  dif¬ 
ferent  shareholders  at  the  present  time  and  illustrating 
the  change  in  ownership  which  is  proposed.  This  state¬ 
ment  should  also  contain  the  proposed  prices  at  which  these 
shares  would  be  exchanged.  It  is  further  requested  that 
an  explanation  should  be  made  why  the  change  in  the  share 
holdings  is  proposed. 

Curt  Mahler 

•  •*#•••••• 
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Plaintiffs’  Exhibit  534. 

[Letter  prepared  by  Mr.  Klein  &  Mr.  Stevenson] 

February  . . . ,  1943 

The  Alien  Property  Custodian, 

120  Broadway 
New  York,  N.  Y. 

Attention:  Mr.  Milieu, 

Re.  Herman  Basch  &  Co.  Inc. 

Gentlemen : 

We  are  submitting  this  memorandum  to  you  in  connec¬ 
tion  with  three  subjects  which  arose  in  the  course  of  your 
investigation  of  this  company.  These  subjects  are  the  fol¬ 
lowing  : 

1. )  The  statement  of  February  1,  1939  submitted  to  the 
Joint  Boycott  Council; 

2. )  The  “Report”  prepared  by  Paul  Hollender  dated 
January  30,  1936,  in  so  far  as  it  refers  to  Ernest  Nauen; 

3. )  The  background  of  Julian  Basch. 

Statement  of  February  1,  1939  submitted  to 
the  Joint  Boycott  Council 

The  Joint  Boycott  Council  of  the  American  Jewish  Con¬ 
gress  and  Jewish  Labor  Committee  made  two  specific  in¬ 
quiries  with  respect  to  the  status  of  Herman  Basch  &  Co., 
the  first  in  April,  1937,  and  again  late  in  193S  and  early 
1939.  The  first  inquiry  of  April,  1937  was  handled  on  be¬ 
half  of  the  Joint  Boycott  Council  by  Dr.  Robert  S.  Marcus 
and  Joseph  Tennenbaum,  and  the  1938-1939  inquiry  was 
made  by  William  Rosenblatt  and  said  Robert  S.  Marcus. 
In  both  instances  letters  were  sent,  or  statements  were 
made  on  behalf  of  Herman  Basch  &  Co.,  to  the  representa¬ 
tives  of  this  Council  and  as  the  result  of  which  no  boycott 
was  declared  against  the  business  of  Herman  Basch  &  Co. 

The  fur  trade,  which  is  overwhelmingly  Jewish,  had  also, 
from  time  to  time,  been  making  inquiry  of  Herman  Basch  & 
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Co.’s  salesmen,  when  they  were  soliciting  business  in  the 
trade,  as  to  the  relation  of  Herman  Basch  &  Co.  to  the 
Thorers.  These  inquiries  came  up  quite  regularly  and  the 
salesmen  calling  on  the  trade  on  behalf  of  Herman  Basch 
&  Co.  verbally  advised  the  trade  that  the  Thorers  had  an 
option  to  purchase  the  assets  of  Herman  Basch  &  Co.  after 
December  31, 1942  for  a  sum  of  money  based  upon  the  num¬ 
ber  of  skins  dyed  or  dressed,  multiplied  by  a  fixed  amount 
per  skin,  and  that  this  sum  would  be  so  large  that  it  was 
quite  certain  that  the  option  would  never  be  exercised. 

Late  in  1938  and  early  in  1939  the  Joint  Boycott  Council 
again  made  inquiry'  as  to  what  the  relations  of  Herman 
Basch  &  Co.  were  to  the  Thorers.  It  was  the  opinion  of  the 
officers  of  Herman  Basch  &  Co.  and  their  counsel  that  one 
of  their  business  competitors  was  the  moving  factor  in  caus¬ 
ing  rumors  regarding  such  alleged  relationship  to  be  spread 
in  the  trade  and  in  causing  the  Joint  Boycott  Council  to 
investigate  and  make  inquiries.  It  was  apparent  to  all  those 
associated  with  Herman  Basch  &  Co.  that  a  plausible  ex¬ 
planation  had  to  be  presented  to  the  Joint  Boycott  Council 
or  otherwise  the  talk  in  the  trade  would  ruin  Herman 
Basch  &  Co.’s  business.  The  matter  was  discussed  with 
the  officers  of  Herman  Basch  &  Co.  and  Herman  Basch  & 
Co.’s  attorney,  Mr.  James  A.  Stevenson,  and  the  attorney 
for  the  Estate  of  Herman  Basch,  Mr.  Fred  A.  Klein,  under¬ 
took  to  prepare  an  explanation  for  the  Joint  Boycott  Coun¬ 
cil.  Mr.  Stevenson,  acting  as  attorney  for  Herman  Basch 
&  Co.,  was  interested  in  the  preservation  of  its  business, 
and  Mr.  Klein,  as  attorney  for  the  Estate  of  Herman  Basch, 
was  interested  in  securing  the  benefits  which  were  to  flow 
to  that  Estate  out  of  the  agreement  of  December  7,  1932. 

Mr.  Herman  Basch  had  died  in  October,  1936,  leaving  as 
his  chief  asset  the  contract  of  December  7, 1932  and  certain 
moneys  which  he  had  loaned  to  the  Herman  Basch  &  Co.  for 
operating  its  business.  Should  the  boycott  against  Herman 
Basch  &  Co.  become  effective,  it  was  evident  that  the  Estate 
of  Herman  Basch  would  lose  a  tremendous  income,  and 
those  charged  with  preserving  the  income  which  went  to  the 
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Estate  under  the  agreement  of  December  7,  1932  had  the 
burden  to  make  every  possible  effort  to  preserve  the  busi¬ 
ness. 

Inasmuch  as  the  salesmen  working  in  the  trade  on  behalf 
of  Herman  Basch  &  Co.  had  been  making  an  explanation 
on  the  basis  of  an  option  to  buy  the  assets  of  the  business 
it  was  decided  to  present  this  explanation  to  the  Joint  Boy¬ 
cott  Council.  Accordingly  a  so-called  “option”  was  pre¬ 
pared,  dated  November  17,  1936,  which  gave  the  Thorers 
an  “option”,  for  a  period  of  six  months  beginning  from  and 
after  December  31,  1942,  to  purchase  the  assets  and  busi¬ 
ness  of  Herman  Basch  &  Co.  The  purchase  price  was  based 
upon  the  same  royalty  rates  as  set  forth  in  the  agreement 
of  December  7,  1932.  Under  the  agreement  of  December  7, 
1932,  payments  were  to  be  made  currently,  while  under  the 
“option”  of  November  17,  1936  they  were  to  be  paid  in  a 
lump  sum  within  six  months  after  December  31,  1942  if  the 
option  was  exercised. 

In  confirmation  of  the  explanation  so  made  to  the  Joint 
Boycott  Council,  a  statement  dated  February  1,  1939  was 
prepared  and  signed  on  behalf  of  Herman  Basch  &  Co.  This 
was  delivered  to  the  Boycott  Council.  In  this  statement 
reference  was  made  to  the  relation  between  Alaska  Chemi¬ 
cal  Company  and  the  Thorers  and  their  association  under 
the  name  of  Alaska-Thorer  Corporation.  Reference  was 
also  made  to  the  agreement  of  December  7, 1932.  The  state¬ 
ment  then  went  on  to  explain  that  in  1935  when  the  Alaska- 
Thorer  combination  separated,  the  Basch  interests  urged 
the  Thorers  to  withdraw  from  the  business  and  to  take  an 
option  on  the  basis  of  the  royalty  rates  set  out  in  the  De¬ 
cember  7,  1932  agreement. 

This  statement  was  submitted  to  the  Joint  Boycott  Coun¬ 
cil  and  as  a  result  Herman  Basch  &  Co.  was  not  listed  in  the 
Boycott  pamphlets. 

Nevertheless,  Herman  Basch  &  Co.’s  competitors  still 
continued  to  harass  it  in  the  trade,  even  after  February, 
1939  when  the  Thorers  withdrew  and  sold  their  stock  to 
American  citizens.  The  attempts  made  last  year  by  Alaska 
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Chemical  Company  to  ruin  the  business  of  Herman  Basch 
&  Co.  furnish  further  evidence  of  the  essential  unfairness 
of  this  type  of  business  competition. 

***##•*•* 

Plaintiffs’  Exhibit  DJ-W  580. 

(Letter:  Ward  to  Koch) 

Mr.  C.  asked  me  to  come  to  NY  for  a  meeting  Wed.  I 
saw  him  first.  He  told  me  B.  would  be  vested  unless  some¬ 
thing  was  done  to  convince  the  APC  a  certain  group — 
either  friends,  attorneys  or  relatives  of  the  former  owners 
— were  not  holding  their  shares  for  the  benefit  (as  they  be¬ 
lieve)  of  the  former  owners.  They  say  they  have  proof 
their  own  money  was  not  used  to  purchase  the  shares.  I 
asked  him  the  answer.  He  seemed  to  think  if  their  shares 
(222)  could  be  reduced  below  25%  mentioned  in  the  execu¬ 
tive  order  freezing  Foreign  Funds)  it  might  be  worked  out. 
I  talked  with  Jim  who  seemed  to  think  it  was  necessary  and 
was  willing  if  vesting  could  be  avoided  and  the  value  saved 
for  the  remaining  shares.  We  talked  with  Fred  who  was 
against  everything  but  when  we  had  the  meeting  and  Mr.  L. 
said  he  was  willing  as  are  all  the  rest,  Fred  cooled  off.  I 
asked  him  if  he  would  upset  the  apple  cart  and  he  said  no. 
It  wasn’t  easy  to  squeeze  222  into  124.  We  all  thought  Dr. 
Nauen  shouldn’t  suffer  as  he  is  in  too  important  a  position 
but  he  has  to  be  classed  in  the  124.  We  all  tried  to  be  fair. 
I  said  I  couldn’t  speak  for  you  but  I  felt  sure  you  would 
cooperate.  So  did  M. 

Wo  didn’t  want  to  give  P  control,  so  we  worked  out  a  plan 
so  with  Fred’s  estate  and  Julian  he  would  have  250.  M 
gets  126.  All  the  rest  124.  We  agreed  on  600  as  a  fair 
price.  The  cost  is  200  +  128  =  328  so  the  profit  is  272  a 
share.  The  tax  is  limited  to  25%  so  it  will  be  $68  a  share. 
I  gave  up  more  than  all  the  rest  put  together,  and  have  the 
only  serious  tax  problem.  We  telephoned  Mr.  C.  to  go 
ahead. 
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Just  before  I  left  yesterday  at  2.30  I  called  M  who  told 
me  he  had  talked  with  Mr.  C.  who  had  had  a  2  hour  confer¬ 
ence.  He  was  hopeful  it  could  be  worked  out  but  I  under¬ 
stand  we  all  have  to  get  off  the  Board.  I’ll  know  more  when 
I  can  see  him.  In  the  meantime,  they  want  some  informa¬ 
tion  from  us.  I  enclose  a  copy  of  a  letter  wrhich  just  came 
which  sets  forth  the  desired  information.  Get  yours 
started  and  sent  to  Mr.  C.  as  soon  as  you  can.  I  made  a 
statement  of  the  present  ownership  and  proposed  changes 
for  Mr.  C.  and  enclose  a  copy.  That  tells  you  the  story  in 
figures.  I’m  sure  if  you  could  have  been  there  you  would 
well  appreciate  the  seriousness  and  would  have  agreed 
freely.  You’ll  have  to  take  our  wrord  for  it — it  is  serious. 
I  am  sure  you  agree  with  me,  if  any  stock  was  vested,  the 
business  is  gone.  All  we  would  have  would  be  accounts  re¬ 
ceivable  and  a  building  and  machinery.  It’s  a  sweet  busi¬ 
ness.  Business  is  good.  10-11  weeks  deliveries  which 
means  sure  4  good  months.  If  anything  can  be  done  to 
save  it  we  just  must  do  it. 

They  take  the  position  that  here  are  a  group  picked  by 
them  who  have  a  substantial  ownership  which  cost  little  or 
nothing.  There  have  been  good  dividends,  good  fees  and 
good  directors’  fees.  They  seem  to  stress  that. 

The  APC  can  vest  if  upon  investigation  he  determines  he 
believes  it  is  enemy  owned.  There’s  no  hearing  and  no  day 
in  court  until  after  vesting.  After  that  we  would  have  a 
year  to  make  claim  and  have  a  hearing  and  I  suppose  even¬ 
tually  getting  it  adjudicated  in  a  court  but  that  would  only 
clear  us.  The  damage  as  far  as  the  business  or  its  value 
would  be  gone.  I’m  sure  any  court  would  hold  it  is  outs — 
without  any  strings  and  there’s  nothing  wrong  but  that 
would  take  months  and  the  business  would  be  shot  and  when 
we  got  it  back  we  wouldn’t  have  much.  We  live  in  a  gov¬ 
ernment  of  administrative  law — not  judicial  procedure. 

I  hope  this  gives  you  an  idea  and  also  you  can  read  it. 
I’ve  been  terribly  rushed  today. 

Yours, 


G 
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Plaintiffs’  Exhibit  DJ-W  583. 

EXHIBIT  B. 

This  Option  Agreement,  dated  February  18,  1939, 
entered  into  between  Fred  Basch,  Paul  W.  Vortrefflich, 
Ernest  Nauen,  Fred  A.  Klein,  George  S.  Ward,  Theodore 
W.  Koch  and  James  A.  Stevenson,  hereinafter  collectively 
referred  to  as  “the  Stockholders,”  parties  of  the  first  part, 
and  Thorer  &  Co.,  a  copartnership  doing  business  at 
Leipzig,  Germany,  hereinafter  called  “Thorer  Partners,” 
as  such  co-partnership  is  now  or  may  hereafter  be  consti¬ 
tuted,  parties  of  the  second  part,  Witnesseth: 

Whereas,  the  Stockholders  have  heretofore  acquired  and 
are  the  owners  of  500  shares  being  all  the  capital  stock  of 
Althor,  Incorporated,  a  New  York  corporation  (hereinafter 
referred  to  as  “Althor,”) :  and 

Whereas,  Thorer  Partners  desire  to  obtain  an  option  to 
repurchase  from  the  Stockholders  three  hundred  seventy- 
five  (375)  shares  of  such  stock: 

Now,  Therefore,  in  consideration  of  the  sum  of  $10  paid 
by  Thorer  Partners  to  the  Stockholders,  the  Stockholders 
hereby  grant  to  Thorer  Partners  the  sole  and"  exclusive 
option  to  repurchase  said  375  shares  of  such  stock  for 
and  during  the  period  of  twelve  years  commencing  from 
and  after  December  31, 1942  and  ending  December  31, 1954, 
on  the  terms  and  conditions  hereinafter  stated. 

The  purchase  price  of  said  375  shares  of  capital  stock 
of  Althor  under  this  option  is  Two  hundred  and  twenty 
Dollars  ($220)  per  share. 

This  option  may  be  exercised  by  Thorer  Partners  at  any 
time  during  said  twelve  year  period  by  the  giving  to  the 
Stockholders  of  six  months  notice  in  writing  of  the  election 
of  Thorer  Partners  to  exercise  such  option;  such  notice 
to  be  delivered  personally  to  the  Stockholders  or  sent  to 
them  by  registered  mail  addressed  to  them  at  their  respect¬ 
ive  addresses  last  known  to  Thorer  Partners.  In  case  of 
the  election  to  exercise  such  option  by  Thorer  Partners  as 
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above  mentioned,  Thorer  Partners  shall  pay  the  purchase 
price  on  or  before  the  expiration  of  said  six  months  period 
and  the  Stockholders,  upon  payment  of  such  purchase 
price,  agree  to  transfer  and  deliver  or  cause  to  be  trans¬ 
ferred  and  delivered  to  Thorer  Partners,  or  their  repre¬ 
sentative,  certificates  for  the  shares  purchased  by  Thorer 
Partners,  such  certificates  to  be  duly  endorsed  for  transfer 
(or  with  transfer  powers  attached),  and  with  transfer 
stock  stamps  affixed  and  cancelled.  Delivery  of  such  shares 
and  payment  of  the  purchase  price  shall  be  made  simul¬ 
taneously  at  the  office  of  Messrs.  Briesen  &  Schrenk  in 
the  Borough  of  Manhattan,  City  of  New  York. 

It  is  understood  that  none  of  the  Stockholders  shall  be 
personally  responsible  for  the  obligations  hereunder  of  any 
of  the  other  Stockholders,  and  that  the  obligation  of  each 
individual  Stockholder  to  make  delivery  to  Thorer  Part¬ 
ners  of  shares  of  capital  stock  of  Althor,  in  event  of  the 
exercise  by  Thorer  Partners  of  the  option  hereby  granted, 
is  limited  as  follows : 


as  to  Fred  Basch, 

39 

shares, 

as  to  Paul  W.  Vortrefflich, 

39 

shares, 

as  to  Ernest  Nauen, 

24 

shares, 

as  to  Fred  A.  Klein, 

18 

shares, 

as  to  George  S.  Ward, 

95 

shares, 

as  to  Theodore  W.  Koch, 

95 

shares, 

as  to  James  A.  Stevenson, 

65 

shares, 

The  Stockholders  agree  that  they  will  not  vote  for,  or 
consent  to,  any  increase  in  the  capital  stock  or  number  of 
shares  of  Althor  during  the  term  of  this  agreement.  They 
further  agree  that  any  shares  of  stock  of  Althor  which 
may  hereafter  be  acquired  by  them  will  be  subjected  to  the 
terms  of  this  agreement  and  will  be  placed  by  them  in 
escrow  with  the  Escrow  Agents  simultaneously  appointed. 

The  terms  and  provisions  of  this  agreement  shall  be 
binding  upon  the  respective  heirs,  executors,  administra¬ 
tors,  and  representatives  of  the  Stockholders  and  shall 
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inure  to  the  benefit  of  the  heirs,  executors,  administrators, 
successors  and  assigns  of  Thorer  Partners. 

In  Witness  'Whereof,  the  parties  of  the  first  part  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first 
above  written. 

Fred  Basch  (L.  S.) 

Paul  Wm.  Vortrefflich  (L.  S.) 

Ernest  Nauen  (L.  S.) 

Fred  A.  Klein  (L.  S.) 

Geo.  S.  Ward  (L.  S.) 

Theodore  W.  Koch  (L.  S.) 

J.  A.  Stevenson  (L.  S.) 

*•*•••*••# 

Plaintiffs’  Exhibit  W 1. 

(Letter:  HoUender  to  Ward.  March  19,  1938) 

I  told  Mr.  Sehoenburg  that  he  granted  Ernst  Nauen 
too  much  Bonus  for  last  year.  That  is,  where  the  trouble 
originates.  What  happened  afterwards  is  the  fault  of 
Fred,  Paul  and  Ernst.  Ernst  has  of  course  asked  Fred  to 
plead  for  him,  but  Fred  did  not  think  he  would  have  to  take 
less  than  the  year  before  if  he  pleaded  for  Ernst,  and  of 
course  Paul  was  altogether  excited  that  he  should  get  less, 
just  as  a  sacrifice  to  his  comrade.  It  is  too  bad  that  this 
old  thing  turned  out  to  create  bad  feelings  with  Paul  and 
Fred  as  if  they  had  received  nothing,  although  they  are  not 
entitled  to  any  extra  bonus.  It  is  out  of  the  question  that 
we  will  grant  Paul  and  Fred  or  Ernst  shares  to  decrease 
the  liability  of  the  company.  Our  reason  for  declining 
this  wish  is  for  the  present  that  nothing  can  be  done  before 
1942.  Mr.  Sehoenburg  is  going  to  write  you  about  this. 

*•***#*#» 
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Plaintiffs’  Exhibit  W3. 

February  11,  1943. 

L.  E.  Rubin,  Esq., 

Alien  Property  Custodian’s  Office, 

Commercial  Bank  Building, 

Fifth  Floor, 

Washington,  D.  C. 

Dear  Sir: 

This  is  with  further  reference  to  my  letter  to  you  of  Jan¬ 
uary  30,  1943,  and  to  the  memorandum  in  connection  with 
Herman  Basch  &  Co.,  Inc.  submitted  therewith. 

On  pages  3  and  4  of  my  memorandum,  I  outlined  certain 
proposed  changes  in  the  stock  ownership  of  Althor,  Incor¬ 
porated.  In  lieu  thereof  the  following  changes  were  agreed 
upon  at  a  meeting  held  yesterday,  and  physical  transfers 
of  the  shares  are  to  be  made  on  February  15,  1943: 


No.  of  shares 
to  he  owned 

No.  of  sJiares 

after  giving 

owned  at  2 

Vo.  to  be 

No.  to  effect  to 

present  purchased  he  sold  changes 

Paul  W.  Vortrefflich 

S9 

67 

156 

Curt  Mahler 

Estate  of  Fred  Basch, 

100 

31 

131 

Paul  W.  Vortrefflich, 

Executor 

89 

89 

Ernest  Nauen 

49 

49 

George  S.  Ward 

95 

53 

42 

Theodore  W.  Koch 

25 

18 

7 

James  A.  Stevenson 

18 

10 

8 

Fred  A.  Klein 

18 

18 

William  W.  Lancaster 

17 

17 

— 

500 

98 

9S 

500 
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The  above  sales  have  been  agreed  upon  at  $600  per  share. 

Curt  Mahler  will  grant  an  option  to  Julian  H.  Basch, 
Vice  President  of  Herman  Basch  &  Co.,  Inc.  upon  his  re¬ 
turn  from  New  Guinea,  where  he  is  now  in  the  armed  serv¬ 
ices  of  the  United  States,  to  purchase  five  shares  of  stock 
of  Althor,  Incorporated  at  $600  per  share.  A  similar  op¬ 
tion  will  be  given  to  Julian  H.  Basch  by  Paul  W.  Vortref- 
flich. 

The  following  are  now  the  Directors  and  Officers  of 
Althor,  Incorporated  and  the  subsidiaries,  Herman  Basch 
&  Co.,  Inc.  and  North  Bergen  Realty  Company,  Inc.,  after 
giving  effect  to  changes  made  at  meetings  held  yesterday. 

Althor,  Incorporated: 

Directors : 

Paul  W.  Vortrefflich 
Curt  Mahler 
Ernest  Nauen 

Officers : 

Paul  W.  Vortrefflich,  President  and  Secretary 
Ernest  Nauen,  Vice  President  and  Treasurer 

Herman  Basch  &  Co.,  Inc.: 

Directors : 

Paul  W.  Vortrefflich 
Curt  Mahler 
Ernest  Nauen 

Officers : 

Paul  W.  Vortrefflich,  President  and  Treasurer 

Julian  H.  Basch,  Vice  President 

Ernest  Nauen,  Vice  President  and  Secretary 
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North  Bergen  Realty  Company,  Inc.  : 
Directors : 

Paul  W.  Vortrefflich 
Curt  Mahler 
Ernest  Nauen 
Officers  : 

Ernest  Nauen,  President  and  Treasurer 
Paul  W.  Vortrefflich,  Secretary 
P.  M.  Percus,  Assistant  Treasurer 

Very  truly  yours, 

PMP.-EH  Philip  M.  Percus. 


Plaintiffs’  Exhibit  DJ-K4A. 

(Letter:  Hollender  to  Koch,  Jan.  22,  1939) 

Tilsit,  East  Prussia,  l/22nd,  1939. 

My  dear  Ted: — 

It  is  impossible  to  write  you  long  letters.  I  had  so  much 
to  do  in  Berlin. 

1.)  Althor:  Although  the  Reichsbank  does  not  like  that 
proposition  with  Fred,  Paul,  Ernst,  almost  50%  real  share¬ 
holders  I  think  we  would  get  final  agreement  under  the 
force  of  the  situation.  But  after  I  talked  to  Otto  last  night 
and  saw  the  Devisenchef  der  Reichsbank  again  after  Dr. 
Schachts  retreat  yesterday  morning,  I  cabled  to  George 
Ward  as  per  copy  end. 

This  letter  will  go  via  Leipzig  and  be  copied  there  for 
Mr.  Ward  and  my  files.  May  be,  George  Ward  can  still 
change  the  proportion. 

Paul 

*  •  #  #.#  #  #  #  # 
Plaintiffs’  Exhibit  DJ-K50. 

(Letter:  Koch  lo  Slevenson.  March  6.  1942) 

The  payments  made  to  cancel  the  option  in  December 
1940  were  made  by  checks  signed  by  Mrs.  Florence  H. 
Koch  (on  our  joint  account  in  the  Empire  National  Bank) 
were  made  payable  to  the  Empire  National  Bank  for  the 
purchase  of  New  York  drafts.  As  in  the  case  of  the  original 
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purchase,  one  check  was  for  my  share  of  the  costs  of  cancel¬ 
lation  of  the  option  and  the  second  was  for  Mr.  Mahler’s 
share  as  pertained  to  the  70  shares  of  Althor  stock  regis¬ 
tered  in  my  name  as  nominee.  The  bank  is  having  photo¬ 
static  copies  made  of  both  the  checks  payable  to  the  bank 
and  of  the  drafts  issued  by  the  bank.  As  I  recall  it,  there 
was  some  delay  in  getting  the  New  York  drafts  from  St. 
Paul  to  New  York  and  in  order  that  we  could  make  settle¬ 
ment  on  time,  Mr.  Mahler  advanced  the  funds  to  me  and 
■when  the  bank  drafts  arrived  just  before  I  left  New  York, 
I  endorsed  them  over  to  Mr.  Mahler.  This  does  not  make 
as  clear  a  record  of  the  transaction  as  if  my  own  checks 
had  been  used.  However,  I  wanted  to  save  exchange  or 
collection  charges  and  therefore  had  the  New  York  bank 
drafts  payable  to  me  sent  to  me  in  New  York.  It  was,  of 
course,  a  matter  beyond  my  control  that  they  did  not  arrive 
in  time  as  they  should  have  except  for  a  delay  in  the  air¬ 
mail.  I  expect  to  have  the  photostatic  copies  tomorrow 
and  as  soon  as  I  receive  them,  I  will  forward  three  copies  of 
each  to  you. 

**••*•**# 
Plaintiffs’  Exhibit  DJ-K51. 

March  7, 1942 

Mr.  James  A.  Stevenson 
Sherman  &  Sterling 
55  Wall  Street 
New  York  City 

Dear  Jim : 

I  enclose  herewith  three  photostatic  copies  of  the  front 
and  reverse  of  each  of  the  following  checks : 

Check  dated  February  18,  1939,  drawn  on  the  Empire 
National  Bank  and  Trust  Company,  St.  Paul,  Minnesota, 
payable  to  Basch  Holding  Co.,  Inc,  for  $5,000.00,  in  payment 
for  25  shares  Althor  stock,  Ctf.  No.  14.  (My  own  stock). 

Check  dated  February  18,  1939,  drawn  on  the  Empire  Na- 
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tional  Bank  and  Trust  Company,  St.  Paul,  Minnesota, 
payable  to  Basch  Holding  Co.,  Inc.  for  $14,000.00,  in  pay¬ 
ment  for  70  shares  Althor  stock,  Ctf.  No.  15.  (Mr.  Mahler’s 
stock  which  was  registered  in  my  name  as  nominee.) 

Check  dated  December  12, 1940,  drawn  on  the  Empire  Na¬ 
tional  Bank,  payable  to  The  Empire  National  Bank,  signed 
by  Mrs.  Florence  H.  Koch,  for  $3,200.00,  for  purchase  of 
New  York  bank  draft  for  like  amount,  payable  to  myself. 
(This  for  my  share  of  the  cancellation  of  the  option.) 

Check  dated  December  12, 1940,  drawn  on  the  Empire  Na¬ 
tional  Bank,  payable  to  The  Empire  National  Bank,  signed 
by  Mrs.  Florence  H.  Koch,  for  $8,960.00,  for  purchase  of 
New  York  bank  draft  for  like  amount,  payable  to  myself. 
CYhis  for  Curt  Mahler’s  share  of  the  cancellation  of  the 
option  as  applied  to  the  70  shares  of  his  Althor  stock  regis¬ 
tered  in  my  name  as  nominee.  ) 

Draft  No.  BI4750  of  the  Empire  National  Bank  drawn  on 
the  Guaranty  Trust  Company  of  New  York,  dated  December 
12,  1940,  for  $3,200.00,  payable  to  myself,  endorsed  on  the 
reverse  by  me  “Pay  to  the  order  of  Curt  Mahler”,  and 
also  endorsed  by  Curt  Mahler. 

Draft  No.  BI4751  of  the  Empire  National  Bank  drawn  on 
the  Guaranty  Trust  Company  of  New  York,  dated  December 
12,  1940,  for  $8, 960.00,  payable  to  myself,  endorsed  on  the 
reverse  by  me  “Pay  to  the  order  of  Curt  Mahler”,  and  also 
endorsed  by  Curt  Mahler. 

I  suppose  to  get  your  records  really  complete,  you  will 
need  photostatic  copies  of  the  bank  drafts  or  cashier’s 
checks  which  I  got  at  the  Fifth  Avenue  branch  of  the  Na¬ 
tional  City  Bank  and  which  were  paid  for  by  checks  which 
Mr.  Mahler  drew  on  the  T.  &  H.  account.  The  drafts  of  the 
Empire  National  Bank  payable  to  me,  which  I  endorsed 
over  for  payment  to  Mr.  Mahler,  were  to  refund  these  tem¬ 
porary  advances  which  Mr.  Mahler  made  to  me.  These  ad¬ 
vances  were  made  necessary  by  the  fact  that  the  drafts 
from  St.  Paul  were  delayed  in  the  airmail  in  arriving  in 
New  York. 
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I  trust  you  will  be  able  to  get  this  worked  out  to  your 
satisfaction. 

Sincerely  yours, 

Theodore  Koch 

TK-fw 

ends. 

Plaintiffs’  Exhibit  DJ-K  53 A. 

(Telegram) 

Theodore  W.  Koch  May  12,  1942 

c/o  Biter  &  Co. 

40  Wall  Street 
New  York  City 

Your  cash  balance  as  of  February  1, 1939  was  $17,182.31. 
Biter  &  Co. 

Plaintiffs’  Exhibit  DJ-K  54. 

(Letter:  Koch  io  Stevenson,  May  19,  1942) 

You  will  recall  that  at  the  time  we  were  seeking  to  have 
the  option  cancelled,  the  war  had  already  been  going  on  for 
a  year  and  we  had  grave  doubts  as  to  whether  Persian  lamb 
skins  could  be  shipped  to  this  country  from  Bussia, 
Afghanistan  and  Southwest  Africa.  If  Persian  lamb  skins 
could  not  get  to  this  country,  H.  B.  &  Co.  would  have  no 
business.  We  also  had  in  mind  the  thought  that  in  the 
event  the  United  States  got  into  the  war,  we  would  probably 
have  to  report  the  option  to  the  Alien  Property  Custodian, 
and  if  the  existence  of  the  option  became  known,  especially 
to  the  trade,  this  of  itself  would  ruin  the  business  of  H.  B. 
&  Co. 

Plaintiffs’  Exhibit  DJ-K  57. 

(Letter:  Koch  lo  Stevenson,  May  29,  1942) 

This  noon  your  letter  of  May  28th  and  the  enclosed  re¬ 
vised  statement  of  George  Ward  reached  my  office.  My 
secretary  came  to  the  hospital  this  afternoon  and  I  dictated 
a  new  statement,  which  I  hope  covers  the  points.  While  you 


1158 


mentioned  an  affidavit,  I  notice  that  the  statement  of  Mr. 
Ward  is  not  in  the  form  of  an  affidavit  and  I  have  accord¬ 
ingly  made  mine  in  the  same  form. 

I  am  wondering  whether  you  are  also  getting  statements 
from  Fred  Basch,  Paul  Vortrefflich,  Ernst  Nauen  and  Fred 
Klein.  In  other  words,  I  am  wondering  whether  the  state¬ 
ments  are  clearing  through  you.  If  Fred  Klein  maintains 
the  belligerent  attitude  he  took  at  the  meeting  in  Cowen’s 
office,  in  which  he  wanted  to  rake  up  the  ancient  history  of 

1922  and  1932,  it  might  made  a  bad  impression. 

#••••••*# 

Plaintiffs’  Exhibit  DJ-K  58. 

(Letler:  Koch  to  Stevenson.  June  31.  1942) 

It  is  an  attempt  to  answer  the  statements  of  Messrs. 
Klein,  Basch  and  Vortrefflich  in  which  they  take  the  at¬ 
titude  that  Herman  Basch,  Paul  and  Fred  were  so  badly 
treated  in  1931  and  1932.  I  hope  wre  can  stop  them  from  re¬ 
hashing  that  ancient  history  which  has  nothing  to  do  with 
questions  of  today. 

*#••••••# 

Plaintiffs’  Exhibit  DJ-M  22. 

(Letter:  Hollender  to  Mahler.  March  3.  1939) 

On  Tuesday  afternoon  of  this  week,  I  was  in  Berlin  again 
because  I  had  an  appointment  with  Counsellor  Mangold, 
the  official  competent  for  concerned  matters  in  the  Foreign 
Exhcange  Division  of  the  Reich  Ministry  of  Economics. 
Before  I  went  to  Moscow,  Counsellor  Mangold  already  had 
demanded  a  written  application  concerning  the  Sweden 
Plan.  Dr.  Nauen  had  then  after  his  second  trip  to  Stock¬ 
holm  discussed  it  with  Mr.  Heppner  of  the  main  office  of  the 
Reichsbank  here,  and  the  latter  had  said  one  should  wait 
until  the  matter  became  definite  before  making  an  applica¬ 
tion.  As  it  is  not  a  question  of  establishing  a  new  company 
in  Stockholm  but  Pomatum  would  be  attached  to  a  firm  al¬ 
ready  in  existence,  the  Reichsbank  and  we  were  also  under 
the  impression  that  only  the  Reichsbank  is  competent. 
Counsellor  Mangold,  however,  informed  me  that  the  Foreign 
Exchange  Office  must  be  heard  without  exception  in  the  case 
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of  the  sale  of  the  shares  because  it  must  see  to  it  that  as  far 
as  possible,  a  majority  is  never  given  up,  and  because 
secondly,  an  investigation  must  be  made  as  to  who  acquires 
the  shares  and/or  whether  the  persons  who  then  give  an 
option  for  repurchase  to  the  German  firm  are  absolutely  re¬ 
liable,  i.  e.,  in  other  words,  that  in  the  Basch  case  also  you, 
Ward  and  Koch  will  be  investigated  as  to  whether  you 
would  represent  the  German  interests  in  every  way.  That 
will  be  done  through  the  Embassy  and/or  the  Consulate 
General  in  U.  S.  A.,  and  in  the  case  of  Groenwall,  by  the 
German  Legation  in  Stockholm.  I  already  had  to  give  the 
names  of  these  four  gentlemen  to  Mr.  Mangold.  He  was  not 
even  informed  that  Mr.  Herbert  Schoenburg  and  Nauen  had 
gone  over  there.  In  the  case  of  Basch  where  the  boycott 
question  plays  such  an  important  part,  we  will  have  no  diffi¬ 
culties  regarding  approval  of  the  Americanization  or  what¬ 
ever  you  want  to  call  it.  However,  as  regards  Pomatum,  the 
matter  looks  different.  At  least  Counsellor  Mangold  told 
me  that  in  this  important  matter,  not  Mr.  Landwehr  has  the 

decision  but  his  superior  ministerial  director  Schlotterer. 

*•••••••• 

Now  Dr.  Schlotter,  as  Mangold  tells  me,  takes  the  point 
of  view  that  no  German  position  should  be  given  up  unneces¬ 
sarily.  If,  for  instance,  Th.  &  H.  N.  Y.  has  been  able  to 
maintain  its  position  fairly  well  in  the  branch  in  question 
despite  the  boycott  and  hostile  feeling,  one  believes  that 
cloaking  should  be  dispensed  with.  It  is  the  desire  that  the 
German  element  be  maintained.  Hr.  Schlotterer  had  re¬ 
fused  an  analagous  case  because  he  wanted  the  German 
firms  in  IT.  S.  A.  to  remain  German.  Moreover,  it  played 
a  part  that  an  intermediary,  of  course,  either  via  American 
friends  or  via  a  Swedish  friend,  costs  money  and  what  is 
more,  in  two  places.  If  the  Sweden  plan  should  be  ap¬ 
proved  an  Americanization  in  addition  will  hardly  be 
granted.  In  the  Reich  Ministry  of  Economics,  they  took 
the  point  of  view  that  Americanization  has  no  use  in  case 
of  -war  but  only  is  suited  for  boycott  measures. 
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As  soon  as  the  majority  of  a  foreign  firm  is  lost  and  Ger¬ 
many  sees  that  the  disposal  of  the  profits  and  of  the  trans¬ 
fers  to  Germany  is  controlled  by  a  foreign  majority  holder, 
the  German  governemnt  has  no  interest  anymore  in  the 
whole  foreign  enterprise.  It  then  goes  about  liquidating 

this  minority  as  soon  as  possible. 

*••###*•• 

Plaintiffs’  Exhibit  DJ-P  3. 

Mr.  Herbert  Schonburg,  November  20,  1936 

Hotel  St.  Morits, 

New  York,  N.  Y. 

Re :  Herman  Basche  &  Co.,  Inc. 

Dear  Mr.  Schonburg: 

A  dividend  of  $150,000.00  was  declared  by  the  above 
named  corporation  on  November  17,  1936,  which  is  payable 
to  its  stockholder,  Althor,  Inc.  on  December  15,  1936. 

I  have  estimated  that  this  dividend  of  $150,000.00  will 
represent  the  distribution  of  the  corporation’s  total  net 
profits  for  the  year  1936.  In  order  to  acquaint  you  with 
the  manner  in  which  this  amount  of  $150,000.00  was  deter¬ 
mined,  I  enclose  herewith  a  schedule  showing  the  calculation 
of  the  corporation’s  estimated  net  income  for  1936. 

Very  truly  yours, 

Philip  N.  Percus 

•  ••••••••• 

Plaintiffs’  Exhibit  DJ-P  3A. 

Calculation  of  Estimated  Net  Income  for  1936 
Estimated  profit  for  year, 

before  deductions  shown  below  $250,000.00 

Less  bonuses: 

General  factory,  etc.  $  S, 700.00 

Paul  Vortrefflich  and  Fred  Basch  10,000.00 
E.  Nauen  1,500.00 


20,200.00 


$229,800.00 


1161 


Normal  tax,  after  deductions  shown 
below  (approximate)  29,800.00 


$200,000.00 


$200,000  $16,640.00  $16,640.00 


E.  Nauen: 

$200,000  @  2%  4,000.00 


20,640.00 


$179,360.00 

•  ••«*###• 

Plaintiffs’  Exhibit  DJ-P  15A. 

(Cable:  Ward  lo  Hollender.  Dec.  6,  1938) 

FOUR  PAUL  PERCUS  BASCH  YEARS  PROFIT  TWO  HUNDRED 
FORTY  LESS  FOLLOWING  SUGGESTED  DEDUCTIONS  TAXES 
THIRTY  FIVE  EXECUTIVES  PROFIT  THIRTY  EIGHT  EMPLOYEES 
AND  TRADE  CHRISTMAS  TWELVE  ALLOWANCE  POMATUM  FIF¬ 
TEEN  ADVERTISING  NEXT  YEAR  TEN  CHARITY  TWO  ADDITIONAL 
RENT  TWO  HALF  PERCENT  FOR  ACQUISITION  LAND  TO  BE 
CHARGED  YOUR  STATEMENT  TO  COST  OF  FABRICATION  THIRTY 
FIVE  WORLDS  FAIR  RESERVE  TEN  LEAVES  PROFIT  EIGHTY 
THREE  BEFORE  LEGAL  EXPENSES  CASH  BONUSES  STOP  SUG¬ 
GEST  SMALLEST  DIVIDEND  POSSIBLE  NO  DIVIDEND  MEANS 
ONLY  TAX  TWO  HALF  PERCENT  MORE  STOP  PERCUS  SUGGESTS 
POSSIBLE  SOLUTION  FORTY  EXCESS  RESERVE  BAD  DEBTS 
LAST  YEAR  BY  PURCHASE  FORTY  NEW  STOCK  REALTY  COMPANY 
THEN  WRITE  DOWN  VALUE  ON  BOOKS  TO  PRESENT  VALUE  TWO 
OTTO  FORMULA  STOP  CONFER  SCHOENBURG  WTHO  CAN  ADVISE 
ITEMS  BY  NUMBER  AS  LISTED  ABOVE  IF  DESIRABLE:. 

WARD 

•  ••***##• 


Less : 

Percentage  bonuses: 

Paul  Vortrefflich  and  Fred  Basch: 
$  24,000  @  40%  —  $  9,600.00 
176,000  @  4%  —  7,040.00 
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Plaintiffs’  Exhibit  DJ-P  17. 


(Percus  &  Co.  to  Board  of  Directors  of  Basch  &  Co..  March  24,  1939) 

Pursuant  to  a  continuous  audit  of  the  accounts  and 
records  of  your  corporation  for  the  year  1938,  we  have 
prepared  and  submit  this  report  which  includes  the  fol¬ 
lowing  statements : 


Sundry  loans  and  bonuses  payable — $ 133,045.31 : 
This  amount  is  made  up  as  follows: 


Loan  payable  $  54,500.00 

Paul  W.  Vortrefflich  17,744.92 

Fred  Basch  18,492.75 

Curt  Mahler  33,131.56 

Ernest  Xauen  9,176.08 


##**##**# 


Plaintiffs’  Exhibit  DJ-P  19. 


(Cable:  Ward  to  Hollender.  Dec.  15.  1938) 

REFERRING  CABLE  SIXTH  ESTIMATED  GAIN  EIGIITYTHREE  WILL 
BE  REDUCED  TO  ABOUT  SIXTY  AFTER  CASH  BOXUSSES  LEGAL 
FEES  AND  IF  FORTY  EXCESS  RESERVE  ADDED  RESULT  AGREE 
YOUR  CABLE  STOP  MAHLER  WARD  LETTERS  OTTO  AQUITANIA 
SVERUS 

WARD 

##•#####* 

Plaintiffs’  Exhibit  DJ-P  22. 

Mr.  Philip  M.  Percus,  August  4,  1939 

565  Fifth  Avenue, 

New  York,  N.  Y. 

My  dear  Mr.  Percus: 

For  your  information  I  am  enclosing  a  memorandum 
which  sets  forth  the  remittances  in  connection  with  the 
proceeds  of  the  sale  of  the  Althor  stock. 


Very  truly  yours, 
Geo.  S.  Ward 
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Plaintiffs’  Exhibit  DJ-P  23. 

August  3,  1939 

Memorandum:  Re:  Althor 

The  original  sale  price  was  $100,000  of  which  $99,500 
was  paid  and  the  $500.00  was  to  be  advanced  by  Thorer  & 
Hollender  to  be  deducted  from  the  Chappel  payments.  Of 
this  $100,000,  $50,000  was  previously  remitted.  Accord¬ 
ing  to  Dr.  Nauen’s  statement,  permission  was  received  to 
pay  the  additional  estate  tax  liability  of  Arndt  Thorer  in 
the  amount  of  $10,761.37,  Mr.  Percus’  fee  of  $1800,  and 
my  fee  of  $1500,  making  a  total  of  $14,121.37.  It  appeared, 
however,  there  was  a  small  balance  of  $695.06  which  had 
not  as  yet  been  expended  so  that  by  using  this  amount  the 
total  deductions  were  reduced  to  $13,366.31.  This  amount 
subtracted  from  the  $50,000  which  had  not  been  paid,  left 
a  balance  of  $36,633.69.  Before  Mr.  Mahler  and  I  left  for 
Europe  the  sum  of  $33,348.95  was  remitted,  which  was  the 
amount  Mr  .Schoenburg  advised  should  be  remitted.  We 
found  after  discussing  this  matter  in  Leipzig  that  this 
sum  was  not  correct.  The  full  amount  of  $36,633.69  should 
have  been  paid,  leaving  a  balance  of  $3284.74.  It  devel¬ 
oped,  however,  that  subsequently  a  small  amount  of  addi¬ 
tional  interest  was  assessed  against  the  Arndt  Thorer  Es¬ 
tate  amounting  to  $8.62.  The  balance  to  be  remitted  of 
$3284.74  was  thus  further  reduced  by  $8.12  so  that  the 

8.62 

total  amount  payable  is  $3276.62. 

3276.12 

G.  S.  W. 

2776.12 

500.— 


Paid  7/11 


3276.12 
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Plaintiffs’  Exhibit  DJ-P  24. 

(Letter:  Philip  M.  Percus  to  Stevenson.  Dec.  20.  1939) 

In  accordance  with  your  request  I  list  herewith  the  nota¬ 
tions  which  I  made  at  yesterday’s  meeting  of  the  Board 
of  Directors. 


Directors’  meeting .  December  19,  1939  at 
Pennsylvania  Hotel,  2  P.M. 

Present:  Messrs.  Fred  Basch,  Ward,  Mahler,  Koch, 
Stevenson,  E.  Xauen,  Klein,  Vortrefflich  and  Percus. 


2.  Transfer  of  the  following  reserves  to  surplus  account: 


Boiler  house 

Advertising 

Damages 

Allowances — bad  debts,  etc. 


**•### 


$  40,000.00 
28,000.00 
12,000.00 
20,000.00 


$100,000.00 


Plaintiffs’  Exhibit  DJ-P  26. 

Dear  Mr.  Vortrefflich: 

The  records  of  the  Company  show  that  as  of  December 
31,  1939  the  Company  was  indebted  to  you  in  the  sum  of 
$20,230.41  being  the  unpaid  balance  of  compensation  and/ 
or  bonuses  due  you  under  the  terms  of  your  employment 
with  the  Company,  together  with  the  bonus  for  special 
services  awarded  you  at  the  Directors’  meeting  held  De¬ 
cember  19,  1939.  Interest,  accrued  to  December  31,  1939, 
is  also  included  in  said  sum. 

Will  you  please  confirm  the  correctness  of  the  foregoing 
by  signing  and  returning  to  us  the  enclosed  carbon  copy 
of  this  letter? 

Yours  very  truly, 

Herman  Basch  &  Co.,  Inc. 
By 

The  foregoing  is  confirmed  as  correct. 
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Plaintiffs’  Exhibit  DJ-P  43. 


Estate  of  Herman  Basch — royalties  $2434.06 

This  represents  the  royalties  payable  for  the  month  of 
January,  1939.  All  royalties  prior  thereto  were  duly  paid. 
Thorer  &  Co. — loan  payable  $54500. — 

This  represents  the  amount  of  a  loan  received  in  Decem¬ 


ber,  1938. 

Sundry  loans  and  bonuses  payable 
This  amount  is  made  up  as  follows: 
Loan  payable 
Paul  W.  Vortrefflich 
Fred  Basch 
Curt  Mahler 
Ernest  Nauen 


$133,045.31 


$  54,500. — 
17,744.92 
18,492.75 
33,131.56  . 
9,176.08 


$133,045.31 

*•#*#**** 

Plaintiffs’  Exhibit  DJ-P  47. 

August  14,  1945 

Mr.  C.  P.  Moran 

Office  of  the  Alien  Property  Custodian 
120  Broadway 
New  York,  N.  Y. 

Re :  Thorer  &  Hollender,  Inc. 

Dear  Mr.  Moran: 

In  accordance  with  your  request,  we  submit  the  follow¬ 
ing  information  required  by  you: 

The  records  of  Thorer  &  Hollender,  Inc.  show  a  receipt 
on  December  31,  193S  from  Herman  Basch  &  Co.,  Inc.  of 
$72,514.01,  which  represented  the  return  of  loans  made  to 
the  Basch  Company  plus  interest.  This  amount  was 
charged  off  in  the  following  manner  on  the  books  of  Thorer 
&  Hollender,  Inc.: 
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1939 

February  20 — 

George  S.  Ward — payment.  $19,000.00 

April  5 — 

Thorer  &  Co. — payment  40,100.00 

July  12 — 

Credited  to  Thorer  &  Co.  500.00 

Octiber  17 — 

National  City  Safe  Deposit  Co.  6.60 

November  30 — 

Credited  to  Loans  Payable,  and 
later  remitted  to  Stockholm 
Enskilda  Bank  12,907.41 

$72,514.01 

Yours  very  truly, 

Philip  M.  Percus  &  Co. 

•  ••#«#••• 
Plaintiffs’  Exhibit  DJ-P  53. 

Herman  Basch  &  Co.,  Inc. 

Speclil  Meeting  of  Board  of  Directors 
Held  December  14,  1937 

Pursuant  to  waiver  signed  by  all  the  Directors,  a  special 
meeting  of  the  Board  of  Directors  of  Herman  Basch  &  Co., 
Inc.  was  held  at  250  West  30th  Street,  Borough  of  Man¬ 
hattan,  City  of  New  York,  on  December  14,  1937  at  10 
o’clock  A.M. 

The  following  Directors  were  present : 

Messrs.  Fred  Basch 

George  S.  Ward 
Ernest  Nauen 
Curt  Mahler 
Paul  W.  Vortrefflich 

constituting  all  the  members  of  the  Board. 
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Mr.  Ward  stated  that  the  principal  purpose  of  the  meet¬ 
ing  was  to  consider  the  matter  of  the  declaration  of  a 
dividend.  Mr.  Percus,  accountant  for  the  Company,  pre¬ 
sented  figures  from  which  it  appeared  that  the  Company 
had,  after  providing  for  taxes,  expenses  and  bonuses,  sur¬ 
plus  profits  available  for  dividends 

After  discussion,  upon  motion  duly  made,  seconded  and 
carried,  it  was 

Resolved,  that  there  be  and  there  hereby  is  declared 
from  the  surplus  profits  of  this  Company  a  dividend  of 
$290,000  payable  on  December  17,  1937  to  the  holders  of 
record  of  the  outstanding  capital  stock  of  this  Company  at 
the  close  of  business  that  day,  and  that  the  Treasurer  be 
and  he  hereby  is  authorized  and  directed  to  cause  said 
dividend  to  be  so  paid. 

•  •*»*•••• 

Plaintiffs’  Exhibit  P3A. 

November  21st,  1938 

Honorable  Harold  L.  Ickes, 

Secretary  of  the  Interior, 

Washington,  D.  C. 

Honored  Sir: 

I  have  been  advised  that  Germany  restricts  the  amount 
of  property  or  money  which  any  individual  may  take 
with  him  upon  leaving  Germany  and  am  told  that  the  value 
of  such  property  or  money  must  not  exceed  ten  marks, 
nominally  about  $4.00  of  our  money. 

I  know  of  no  similar  restriction  governing  the  sums  of 
money  which  may  be  taken  by  visitors  or  emigrants  from 
this  country.  Nor  do  I  know  of  any  restriction  upon  the 
amount  of  money  which  may  be  taken  by  an  individual  leav¬ 
ing  this  country  and  desiring  to  enter  Germany. 

I  have  been  informed  that  German  citizens  doing  business 
inthe  United  States  are  required  by  their  government  to 
declare  dividends  and  forward  portions  (I  am  told  50%) 
of  all  profits  to  Germany  for  use  therein.  Since  such 


lies 


moneys  and  profits  taken  from  the  United  States  and  sent 
to  Germany  are  not  permitted  to  be  returned  from  that 
country,  it  seems  to  me  manifestly  unfair  that  some  similar 

f  7  v 

or  even  retaliatory  steps  are  not  adopted  here. 

Is  there  not  some  provision  of  law  whereby  this  govern¬ 
ment  can  restrict  funds  leaving  the  country  for  the  purpose 
of  being  used  in  a  country  which  has  adopted  restrictive 
measures  concerning  the  departure  of  funds  from  such 
country?  Do  you  not  believe  that  in  order  to  discourage  the 
transfer  of  wealth  from  this  country  to  a  point  from  which 
it  can  never  be  returned,  similar  steps  should  be  taken? 

Most  respectfully  yours, 


AMP :  B 


A.  M.  Perkus 


Plaintiffs’  Exhibit  P  3B. 

November  28, 1938. 

A.  M.  Perkus,  Esq., 

26  Court  Street, 

Brooklyn,  New  York 

My  dear  Mr.  Perkus: 

Your  letter  addressed  to  Secretary  Ickes  on  November 
21,  inquiring  whether  or  not  there  is  a  law  restricting  funds 
leaving  the  United  States  for  use  in  a  country  which  re- 
stricts  departure  of  funds  from  that  country,  has,  at  his 
request,  been  referred  to  me  for  reply. 

This  Department,  I  regret,  is  unable  to  advise  you  in  this 
matter.  'With  intent  to  help,  I  am  taking  the  liberty  of  re¬ 
ferring  your  letter  to  the  Treasury  Department  with  the 
thought  in  mind  that  they  may  be  able  to  offer  you  some 
helpful  advice. 

Sincerely  yours, 

W.  H.  Me  Chillis, 

Special  Assistant  to  the  Secretary. 
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Plaintiffs’  Exhibit  P  3C. 

December  21,  1938 

Mr.  A.  M.  Perkus, 

26  Court  Street, 

Brooklyn,  New  York. 

Dear  Sir: 

Your  letter  of  November  21, 1938,  addressed  to  the  Secre¬ 
tary  of  the  Interior,  in  regard  to  restrictive  measures 
adopted  elsewhere  to  prevent  the  exportation  of  capital, 
has  been  referred  to  the  Treasury  Department  for  attention. 

It  is  understood  that  during  recent  years  various  restric¬ 
tions  have  been  applied  by  the  German  Government  on  the 
transfer  of  funds  from  Germany  to  other  countries,  and  that 
at  the  present  time  all  foreign  exchange  transactions  are 
strictly  controlled  by  the  Reichsbank  which  acts  as  the 
financial  agent  of  the  German  Government.  When  funds 
are  transferred  from  Germany  to  the  United  States,  the 
payment  must  be  made  not  in  the  currency  of  Germany,  but 
in  dollars,  and  foreign  exchange  must  be  acquired  to  ef¬ 
fectuate  the  payment.  Apparently  Germany  has  recently 
been  unable  to  acquire  a  sufficient  supply  of  foreign  ex¬ 
change  to  meet  the  demand,  and  has,  therefore,  resorted  to 
governmental  restrictions  on  foreign  exchange  transactions 
in  order  to  control  the  supply  acquired  by  German  nationals 
and  institutions.  It  is  understood  that  preference  in  allot¬ 
ting  the  foreign  exchange  is  given  to  the  purchase  of  raw 
materials  and  commodities  necessary  for  the  economic  de¬ 
velopment  of  that  country. 

The  Administration  has  taken  a  number  of  steps  to  stimu¬ 
late  trade  with  various  foreign  countries  in  order  that  trans¬ 
actions  such  as  those  referred  to  by  you  could  be  carried  on 
without  governmental  restrictions  and  it  is  hoped  that  in¬ 
creased  world  trade  may  reflect  a  solution  to  this  problem. 

Very  truly  yours, 

W.  T.  Heffelfinger, 

Assistant  Commissioner 
of  Accounts  and  Deposits. 
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Plaintiffs’  Exhibit  DJ-S 16. 

Jan.  30,  1936 

Meeting  January  29th,  at  6:30  PM,  Hotel  St.  Morite,  New 
York. 

Present :  Mr.  Basch,  Mr.  Klein,  Dr.  Hollender,  Mr.  Sack, 

Mr.  Stevenson,  Mr.  C.  Mahler. 

##*####•# 

Without  Mr.  Klein  stating  it,  we  all  know  that  Mr.  Basch 
wants  to  remain  in  the  picture  of  Herman  Basch  &  Co.  and 
show  up  in  the  trade  and  the  factory  as  the  boss,  and 
furthermore,  he  wants  to  protect  his  royalties,  his  nephew 
and  Paul  Vortrefflich  and  certainly  is  afraid  that  when  he 

has  nothing  to  say  any  more,  we  might  fire  them  all. 

###*#•*•• 

Hollender 


Plaintiffs’  Exhibit  DJ-S  19B. 

(Letter:  Stevenson  to  Schoenburg,  April  2,  1937) 

Incidentally,  I  might  mention  that  Dr.  Ernest  Nauen  and 
Mr.  Vortrefflich  were  quite  disappointed,  in  that  they  were 
not  also  included  among  the  Directors.  I  explained  to  Dr. 
Nauen,  under  the  New  Jersey  law  a  person,  in  order  to 
qualify  as  Director,  must  be  the  holder  of  at  least  one  share 
of  stock  of  the  company,  and  at  present  only  three  shares  of 
stock  had  been  issued  to  Directors,  the  balance  standing  in 
the  name  of  Althor,  and  all  of  them  being  deposited  with 
The  National  City  Bank  of  New  York  as  escrow  agent; 
and  that  accordingly  the  matter  would  have  to  be  straight¬ 
ened  out  when  you  or  Mr.  Sack  came  here.  Dr.  Nauen 
thought  that  nevertheless  he  and  Mr.  Vortreflich  should  be 
nominated  as  Directors ;  and  I  said  that  probably  that  could 
be  done  later  on,  but  in  the  meantime  we  had  to  take  the 
present  action  in  order  to  be  prepared  to  meet  any  emer¬ 
gency  that  is  likely  to  arise  in  the  near  future.  Of  course, 
the  matter  of  appointment  of  Directors  is  entirely  up  to 
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you.  It  seems  to  me  it  would  be  a  good  idea  to  have  Dr. 
Nauen  and  Mr.  Vortrefflich  also  on  the  Board. 

***##*#•# 

Plaintiffs’  Exhibit  DJ-S  20A. 

Dr.  Robert  S.  Marcus,  April  29,  1937 

Joint  Boycott  Council, 

151  West  40th  Street, 

New  York,  N.  Y. 

Dear  Sir: 

We  acknowledge  receipt  of  your  letter  of  April  23rd 
and  refer  to  our  conversation  of  April  28th  at  your  office 
with  our  representatives. 

This  business  was  established  in  the  late  ’90 ’s  by  Mr. 
Herman  Basch,  now  deceased.  The  business  was  based 
upon  secret  process  owned  by  Mr.  Basch,  and  known  to 
him  and  his  nephew,  Fred  Basch.  In  1922  Mr.  Basch  had 
an  opportunity  to  puchase  from  the  Thorer  firm  certain 
formulae  which  he  considered  to  be  advantageous  for  his 
business.  This  purchase  was  made  in  1922  and  the  process 
was  entirely  paid  for  to  the  Thorer  firm  some  years  ago. 
The  machinery,  apparatus  and  capital  of  this  business  was 
wholly  that  of  Mr.  Basch  and  no  one  else  has  ever  contrib¬ 
uted  to  the  capital  or  equipment  of  this  business.  All 
profits  made  in  the  business  are  either  used  for  the  con¬ 
duct  of  the  business  or  paid  over  to  the  “Basch  Estate” 
for  the  sole  benefit  of  his  heirs. 

No  dividends,  profits,  royalties  or  other  payments  are 
made  to  anybody. 

The  secrets  under  which  the  business  is  conducted  are  in 
the  exclusive  possession  of  Mr.  Fred  Basch,  nephew  of  the 
late  Herman  Basch,  who  is  actively  engaged  in  running  the 
business. 

Very  truly  yours, 

Herman  Basch  &  Co.,  Inc. 

Pres. 

********* 


Plaintiffs’  Exhibit  DJ-S  21B. 

(Slaiemeni:  February  1.  1939) 

At  different  times,  an  effort  was  made  by  the  Alaska- 
Thorer  interests  to  induce  Mr.  Basch  and  Herman  Basch  & 
Co.  Inc.  to  consolidate  his  business  with  the  Alaska-Thorer 
organization,  but  this  Mr.  Basch  refused  to  do. 

In  1935,  the  Alaska-Thorer  combination  determined  to 
separate.  This  separation  was  consummated  and  the  in¬ 
terest  which  Althor  had  in  Alaska  Chemical  Co.  was  elimi¬ 
nated  from  its  holdings. 

Shortly  thereafter,  it  appearing  to  the  Basch  interests 
that  the  Thorer  relation  was  such  that  if  continued  the 
business  of  Herman  Basch  &  Co.  Inc.  would  be  ruined  with 
the  result  that  the  Basch  interests  could  not  be  preserved, 
while  the  Thorer  interests  in  1942  would  have  only  a  worth¬ 
less,  empty  shell.  On  this  basis  the  Thorer ’s  were  urged  to 
withdraw  entirely  from  the  previously  existing  arrange¬ 
ment  and  in  place  thereof  to  leave  the  business  entirely  in 
the  control,  management  and  ownership  of  Herman  Basch 
and  those  who  were  associated  with  him  for  many  years 
in  this  country,  with  an  option  to  the  Thorers  to  take  over 
the  business,  if  they  were  so  disposed,  at  the  end  of  the 
December  31,  1942  period.  Accordingly,  after  extended 
discussions,  such  an  option  was  granted  to  Thorers  by  Her¬ 
man  Basch  &  Co.  Inc.  of  New  Jersey,  to  purchase  the 
business  of  that  company  within  a  period  of  six  months 
from  and  after  December  31,  1942,  the  purchase  price  to  be 
determined,  if  the  option  was  exercised,  onthe  basis  of  the 
number  of  skins  treated  according  to  the  Basch  process  in 
the  ten  year  period  1932-1942,  times  the  royalty  rates  set 
out  in  the  Basch-Thorer  agreement  of  1932.  Under  this  ar¬ 
rangement,  the  stock  of  Althor  (with  Althor ’s  rights  under 
the  escrow  agreement  of  1932)  went  over  to  the  Basch 
Holding  Co.  Inc. 

Herman  Basch  &  Co.  has  paid  and  continues  to  pay  sub¬ 
stantial  amounts  to  Mr.  Basch ’s  estate  (for  Mrs.  Basch ’s 
benefit  and  support),  employs  a  large  number  of  experi¬ 
enced  workmen  and  turns  into  the  business,  for  the  develop- 
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ment  of  its  plants  and  for  operating  capital,  substantially 
its  entire  profits. 

No  royalties,  divends  or  other  payments  have  been  or  are 
being  made  to  the  Thorers  and  it  is  very  doubtful  if  they 
will  ever  exercise  their  option. 

Herman  Basch  &  Co Inc. 

By - 

Secretary 

Defendant’s  Ex.  No.  4. 

Union  Trust  Building 

Washington 

April  15,  1940 

Mr.  J.  A.  Stevenson, 

55  Wall  Street, 

New  York,  N.  Y. 

Dear  Jimmy: 

Thanks  for  your  letter  of  April  13th. 

I  am  of  course  very  sorry  Mr.  Mahler  is  ill  and  I  hope 
he  has  recovered  by  this  time. 

I  note  in  your  letter  you  state  that  there  is  authorized 
and  outstanding  only  1,000  shares  of  Common  Stock.  I 
did  not  know  the  5,000  shares  were  cancelled.  Is  there  any 
way  in  which  these  5,000  shares  could  be  issued  again  with¬ 
out  getting  an  authorization  of  the  increase  in  the  capital 
stock  from  the  New  York  authorities?  It  may  be  of 
course,  Mr.  Mahler  will  be  of  the  opinion  that  the  unissued 
1,000  shares  will  be  sufficient  for  our  present  needs,  but  I 
am  rather  doubtful  that  such  will  be  the  case.  When  I  dis¬ 
cussed  this  question  with  him  he  seemed  to  be  of  the  opin¬ 
ion  that  at  least  $200,000.  of  our  surplus  should  be  con¬ 
verted  into  capital.  If  there  is  any  way  in  which  to  re¬ 
issue  the  5,000  shares  that  were  turned  in  for  preferred 
stock,  that  of  course  might  answer  the  problem.  If  this 
is  not  feasible,  I  suppose  it  would  probably  be  necessary 
to  increase  the  authorized  capital  stock.  I  am  in  entire 
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accord  with  you  that  after  reading  the  terms  of  the  re¬ 
organization  last  May  that  only  the  common  stock  holders 
would  be  entitled  to  participate  in  any  stock  dividends. 
Upon  my  return  to  Washington  I  also  wrote  Ted  and  he 
is  of  the  same  opinion.  I  believe  the  stock  dividend  in 
the  common  stock  payable  to  the  present  common  stock 
holders  would  not  be  taxable,  but  I  should  like  to  have  your 
views  in  this  connection,  together  with  the  views  of  Mr. 
Percus.  I  should  also  like  to  see  the  American  ownership 
increased.  I  suppose  this  might  be  done  if  we  authorized 
the  increase  in  common  stock  and  offered  such  stock  to  all 
common  stock  holders,  as  a  right  to  purchase  such  addi¬ 
tional  stock  for  a  stated  consideration,  provided  of  course, 
some  of  the  stockholders  declined  to  exercise  any  rights 
under  such  provision,  and  provided  further  in  case  any 
stockholder  fails  to  exercise  such  rights,  any  other  stock¬ 
holder  may  elect  to  do  so.  If,  for  example,  we  declared  a 
stock  dividend  payable  to  common  stock  holders  who 
elected  to  exercise  the  right  thereunder  to  purchase  such 
additional  stock  at  -a  stipulated  sum,  which  the  basis  of 
this  example  we  will  say  would  be  $25.00  a  share  and  if  all 
the  common  stockholders  were  given  the  option  to  purchase 
additional  stock  on  such  basis,  and  if  also  some  of  the  stock¬ 
holders  failed  to  exercise  such  right,  and  if  it  was  provided 
upon  the  failure  of  any  stockholder  to  exercise  such  right 
the  remaining  stockholders  might  exercise  the  right  in 
their  own  name,  we  could,  of  course,  naturally  increase  the 
proportionate  balance  of  common  stock  owned  in  this 
country  and  increase  our  capital  stock  from  $150,000.  to 
$250,000.  At  the  same  time  $25,000.  would  be  added  to  the 
surplus  by  reason  of  the  new  money  that  was  provided 
through  the  exercise  of  such  rights.  Ted  seems  to  think 
there  might  be  a  question  of  whether  or  not  there  would 
be  any  tax  liability  involved  under  such  a  plan.  Personally, 
I  do  not  believe  there  would  be  any  such  tax  liability  until 
of  course,  a  sale  was  made  by  the  stockholders  who  took 
advantage  of  the  plan  to  increase  his  holdings.  Naturally 
at  some  subsequent  date  in  the  event  of  a  sale,  there  would 
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of  course  be  a  tax  liability.  What  is  your  view  in  this 
regard?  I  should  also  like  the  opinion  of  Mr.  Percus. 

First  of  all,  I  think  you  should  ascertain  from  Mr.  Mahler 
how  much  surplus  he  thinks  we  should  convert  into  capital. 
Then  we  can  discuss  the  various  plans  after  having  called 
all  this  to  the  attention  of  Mr.  Percus,  who  would  be  in  a 
position,  if  he  could  look  the  question  up  in  advance,  to  be 
able  to  give  us  his  opinion  about  the  tax  liability  that  might 
be  involved.  I  personally  think  it  is  of  advantage  that  we 
take  some  steps,  the  extent  of  which  I  think  is  more  a 
matter  for  Mr.  Mahler  to  determine. 

Although  I  cannot  help  but  feel  if  there  is  any  way  in 
which  it  could  be  worked  out,  it  would  materially  improve 
our  situation  if  the  American  ownership  in  the  capital  was 
thereby  increased,  if  such  a  plan  as  I  have  suggested  is  not 
feasible,  and  if  no  other  way  can  be  worked  out  that  might 
accomplish  the  same  purpose,  I  still  personally  would  be 
in  favor  of  declaring  a  stock  dividend,  payable  of  course 
to  all  the  outstanding  common  shares  in  whatever  amount 
Mr.  Mahler  thinks  would  be  proper,  having  in  mind  the 
necessities  of  the  business.  We  started  the  beginning  of 
this  fiscal  year  with  a  surplus  of  approximately  $250,000. 
We  have  made  some  profits  since  that  time.  It  would  seem 
that  we  would  be  in  a  rather  safe  position  to  convert  if  we 
desired,  all  of  the  surplus  remaining  at  the  end  of  last  year 
into  capital.  Of  course,  if  we  did  this  we  would  have  to 
either  work  out  a  way  to  use  a  part  of  the  5,000  common, 
shares  which  you  tell  me  have  been  cancelled  and  if  that 
is  not  possible,  to  get  authorization  to  increase  our  capital. 
From  every  available  angle  I  am  sure  it  is  to  our  advantage 
to  have  this  surplus  converted  into  capital.  I  should  think 
the  banks  with  which  we  do  business  would  be  glad  to  have 
this  done,  as  it  would  then  make  it  impossible  for  larger 
dividends  to  be  made  out  of  surplus,  or  for  any  demands 
to  be  made  upon  us  of  the  payment  of  a  considerable  sum 
of  money. 

After  you  have  talked  with  Mr.  Mahler  I  will  arrange  to 
come  up  at  any  time  that  is  convenient  to  both  of  you  and 
to  Mr.  Percus,  and  discuss  this  matter  more  fully,  with  the 


Lope  that  we  can  come  to  some  definite  conclusion  as  to  the 
procedure  to  be  followed. 

Ted’s  letter  to  me  contains  some  further  suggestions 
that  should  be  considered,  and  I  am  enclosing  herewith  a 
copy  of  that  part  of  his  letter  in  which  the  suggestions  are 
made. 

Very  sincerely  yours, 

Geo.  S.  Ward 

GSW — M 


Defendant’s  Ex.  5. 

MEETING  OF  THE  EXECUTIVE  COMMITTEE,  OFFICE  OF  ALIEN  PROP¬ 
ERTY  CUSTODIAN,  WEDNESDAY,  JUNE  9,  1943,  AT  10:30  A.M., 
ROOM  615,  NATIONAL  PRESS  BUILDING,  WASHINGTON,  D.  C. 

**•**••#*• 

Item  9(oo),  Herman  Bascli  &  Co.,  Inc.,  350  Seventh 
Avenue,  New  York,  N.  Y.  The  Committee  consid¬ 
ered  the  memorandum  and  report  and  unanimously 
voted  to  recommend  that  it  be  approved.  1,906 

#**•#«•••« 

CONFIDENTIAL. 

Jun-3  1943 

Memorandum  to  :  The  Executive  Committee  of  the  Office  of 

Alien  Property  Custodian 

From  :  Division  of  Investigation  and  Research 

Subject:  Herman  Basch  &  Co.,  Inc. 

350  Seventh  Avenue 
New  York,  N.  Y. 

Attached  hereto  is  a  report  which  discloses  that  Herman 
Basch  &  Co.,  Inc.,  a  corporation  organized  under  the  laws 
of  the  State  of  New  Jersey  and  doing  business  in  the  State 
of  New  York,  was  organized  in  December  1932  for  the  pur¬ 
pose  of  engaging  in  the  business  of  dressing  and  dyeing 
raw  fur  skins  (particularly  Persian  lamb)  pursuant  to  a 
secret  process  made  known  to  Herman  Basch  by  Thorer  & 
Company,  a  partnership  of  Leipzig,  Germany. 
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From  the  inception  of  the  subject  corporation  until  Feb¬ 
ruary  1939  all  its  outstanding  stock  was  owned  and  con¬ 
trolled  by  the  partners  of  Tborer  &  Company  through  Al- 
thor  Incorporated,  a  wholly-owned  domestic  subsidiary  of 
the  partnership.  In  February  1939  the  outstanding  500 
shares  of  Althor  Incorporated  (which  at  that  time  owned, 
and  still  owns  today,  all  the  outstanding  capital  stock  of 
Herman  Basch  &  Co.,  Inc.)  were  sold  to  a  group  of  United 
States  citizens  for  a  consideration  of  $100,000,  subject,  how¬ 
ever,  to  a  repurchase  option  covering  375  of  the  shares  in 
favor  of  the  Thorer  &  Company  partnership.  In  December 
1940  this  repurchase  option  was  cancelled  and  released  for 
which  the  stockholders  paid  to  Thorer  &  Company  the  sum 
of  $63,000. 

The  present  stockholders  of  Althor  Incorporated,  con¬ 
sist  of  the  same  group  wfflich  purchased  the  stock  in  Feb¬ 
ruary  1939.  A  majority  of  the  stock  (425  shares)  is  held  by 
persons  directly  concerned  with  the  business,  management 
and  operations  of  the  subject  corporation,  while  the  bal¬ 
ance  of  75  shares  is  held  by  persons  who  are  and  have  been 
attorneys  for  the  subject  corporation,  or  Thorer  &  Com¬ 
pany,  and  who  do  not  participate  in  the  actual  operations 
of  the  company’s  business.  All  the  stockholders  have  as¬ 
serted  in  sworn  affidavits  that  they  hold  their  respective 
shares  of  stock  for  their  own  account  and  that  neither 
Thorer  &  Company  nor  anyone  else  has  an  option  or  simi¬ 
lar  agreement  with  respect  thereto  or  any  interest  whatso¬ 
ever  therein. 

The  secret  formula  which  Thorer  &  Company  divulged  to 
Herman  Basch  (since  deceased)  and  which  was  improved 
upon  by  Herman  Basch  and  his  nephew,  Fred  Basch  (also 
now  deceased)  is  now  known  to  Ernest  Nauen  and  Paul  W. 
Vortrefflich,  both  of  whom  are  officers  of  the  subject  corpo¬ 
ration  and  substantial  stockholders  in  Althor  Incorporated ; 
Paul  W.  Vortrefflich  being  the  largest  single  stockholder. 
Curt  Mahler,  the  second  largest  stockholder,  is  president  of 
Thorer  &  Hollender,  Inc.  and  is  the  second  largest  stock- 
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holder  in  that  corporation.  Mahler  became  interested  in 
the  business  of  the  subject  corporation  at  the  request  of  one 
of  the  partners  of  Thorer  &  Company. 

In  view  of  the  foregoing  circumstances  there  appears  to 
be  no  need  at  this  time  for  further  action  on  the  part  of  the 
Alien  Property  Custodian  under  Executive  Order  No.  9095, 
as  amended. 

(Signed)  Homer  Jones 

Homer  Jones,  Chief 
Division  of  Investigation  and  Research 


Defendant’s  Ex.  6. 

I 

November  28,  1945 

Honorable  Myron  M.  Cowen 
c/o  Watters,  Cowen  &  Baldridge 
1139  Shoreham  Building 
Washington,  D.  C. 

Dear  Mr.  Cowen: 

Be:  Herman  Basch  &  Company 

Since  our  recent  conversation  concerning  the  subject  com¬ 
pany,  this  Office  has  given  consideration  to  the  proposal  in 
which  you  submitted  that  the  corporation  either  issue  ad¬ 
ditional  shares  of  stock  or  purchase  certain  individually 
owned  shares  of  stock  for  the  purpose  of  financing  a  build¬ 
ing  expansion. 

You  are  advised  that  pending  completion  of  the  investi¬ 
gation  which  this  Office  is  conducting  regarding  the  bene¬ 
ficial  ownership  of  certain  shares  of  stock  of  Herman  Basch 
&  Company,  I  would  definitely  disapprove  of  the  sale  to  the 
corporation  of  any  of  the  individually  held  shares  of  stock 
of  said  company.  Furthermore,  I  deem  it  inappropriate  I 
for  the  same  reason  for  the  corporation  to  issue  additional  | 
shares  of  stock  at  this  time. 
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You  understand,  of  course,  that  any  change  in  the  corpo¬ 
rate  structure  of  the  corporation  would  necessitate  the 
placing  in  the  company  of  a  supervisor  under  the  jurisdic¬ 
tion  of  this  Office.  While  I  do  not  wish  to  be  in  a  position 
of  issuing  an  order  to  you  at  this  time,  it  seems  to  me  that 
the  company  would  be  well  advised  not  to  take  any  unusual 
action  until  my  investigation  has  been  completed. 

Very  truly  yours, 

James  E.  Markham 
Alien  Property  Custodian 


Defendant’s  Ex.  13. 

THOMAS  WATTERS,  JR. 

ATTORNEY  AT  LAW 
116  JOHN  STREET 
NEW  YORK 

February  19, 1943 

Dear  Louis: 

First  of  all,  I  want  to  thank  you  for  your  kindness  in  ar¬ 
ranging  an  opportunity  for  my  partner,  Mr.  Cowen,  to  have 
a  visit  with  Hon.  James  E.  Markham,  Deputy  Alien  Prop¬ 
erty  Custodian,  late  in  December.  Mr.  Cowen  was  very 
much  pleased  with  the  courtesy  extended  to  him  by  Mr. 
Markham. 

An  investigator  of  the  Alien  Property  Custodian’s  office 
has,  as  I  am  advised,  just  completed  his  work  here  in 
making  an  investigation  of  Herman  Basch  &  Company, 
Inc.,  one  of  the  two  companies  in  question,  and  it  is  my 
understanding  that  his  report  will  probably  go  forward  to 
Washington  in  a  few  days.  The  report  on  the  other  com¬ 
pany,  Thorer  &  Hollender,  Inc.,  is  now  in  the  Alien  Prop¬ 
erty  Custodian’s  office,  and  it  is  my  understanding  that 
thev  are  awaiting  some  information  from  the  Swedish  For- 
eign  Office  relative  to  this  company. 
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In  view  of  the  practically  ruinous  nature  of  the  results 
to  these  two  corporations  of  the  issuance  of  any  vesting 
order,  we  would  appreciate  it  very  much  if  we  could  he 
given  an  opportunity  to  be  heard  before  Mr.  Markham  be¬ 
fore  any  vesting  order  or  similar  drastic  step  would  be 
taken,  in  the  event  that  any  such  action  should  be  contem¬ 
plated. 

With  best  personal  regards,  I  am 

Sincerely, 

Tom  Watters. 

Hon.  Louis  Johnson 
Mayflower  Hotel 
Washington,  D.  C. 

TW/mm 


Defendant’s  Ex.  14. 

June  17,  1943 

Mr.  George  S.  Ward 
Union  Trust  Building 
Washington,  D.  C. 

Dear  George: 

Thanks  for  your  letter  of  June  12th  which  reached  me  a 
few  days  ago.  I  was  glad  to  hear  that  the  APC  has  finally 
given  HB  &  Co.  the  green  light  and  advised  them  that  no 
further  action  would  be  taken. 

I  was  glad  to  hear  that  Mr.  Markham  of  the  APC  did  not 
want  to  be  a  party  to  ruining  the  investments  of  American 
citizens.  I  hope  the  APC  will  finally  give  its  permission  to 
Mr.  Mahler  to  buy  the  T  &  H  stock. 

Theodore  W.  Koch 
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Defendant’s  Ex.  15. 

May  1, 1943 

Mr.  Theodore  W.  Koch, 

c/o  Tarlton  &  Koch,  903  Nixon  Bldg., 

Corpus  Christi,  Texas. 

Dear  Ted: 

Thank  you  for  your  letter  of  April  22nd  and  for  the  ideas 
you  developed  in  this  letter.  I  had  quite  a  talk  on  Thurs¬ 
day  in  the  train  from  New  York  to  Trenton  with  Col.  Louis 
Johnson  and  Mr.  Cowen  about  3  weeks  ago  about  our  con¬ 
dition.  Co  wen  asked  Col.  Johnson  to  take  over  our  case 
when  he  found  out  that  a  vesting  of  the  foreign  owned 
shares  in  T.  &  H.  was  imminent.  You  probably  know  of 
Col.  Johnson.  He  is  quite  influential  in  Washington  and 
is  managing  General  Aniline  for  the  A.P.C. 

Curt  Mahler 


Defendant’s  Ex.  17. 

(Letter:  Cowen  to  Louis  Johnson) 

July  10,  1943 

Dear  Louis : 

I  have  rewritten  the  letter,  but  I  could  not  make  it  a  short 
one  at  the  same  time  and  cover  the  ground.  It  has  occurred 
to  me  that  Mr.  Markham  might  feel  more  at  liberty  to  dis¬ 
cuss  the  matter  with  you  alone  than  with  me  present,  so  I 
am  going  back  to  New  York  this  evening,  and  I  shall  leave 
the  matter  with  you  to  present  to  Mr.  Markham  on  Monday. 


Defendant’s  Ex.  22. 

Jan.  30, 1939 


Day  Note  —  Herman  Basch  &  Co. 

Conference  at  Briesen  &  Schrenk  with  Messrs.  Klein, 
Meyn,  Ward  and  Vortrefflich  regarding  sale  of  Thorer  in¬ 
terest.  6  hrs. 

J.  A.  Stevenson 


JAS  :rr 
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Defendant’s  Ex.  23. 

Feb.  1, 1939 

Day  Note 

Herman  Basch  &  Co. 

Conference  with  Mr.  Ward;  long  conference  at  Briesen  & 
Schrenk  with  Messrs.  Klein,  Ward,  Vortrefflich;  conference 
with  Dr.  Nauen.  5  hrs. 

J.  A.  Stevenson 

JAS  :rr 


Defendant’s  Ex.  24. 

Day  Note 

Herman  Basch  &  Co.  Inc. 

Feb.  7, 1939 

Working  on  agreements  4  hrs. 

Feb.  8, 1939 

Conference  with  Messrs.  Ward,  Klein;  work¬ 
ing  on  agreement  for  transfer  of  Thorer  inter¬ 
est  &c.  8  hrs. 

Feb.  9, 1939 

Working  on  agreements  2  hrs. 

J.  A.  Stevenson 


JAS  :rr 
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Defendant’s  Ex.  28. 

(Letter:  From  Schoenburg) 

Leipzig  W  33  den,  July  26th,  1938 
Fernsprecher :  Sammelnummer  44051 

Scho/N 

Mr.  Paul  Vertrefflich 

c/o  Herman  Basch  &  Co.  Inc. 

350  Seventh  Avenue 
New  York 

Dear  Paul, 

This  very  day  I  wrote  a  letter  to  Mr.  Ward  regarding 
distribution  of  dividends  earned  during  the  last  year.  I 
know  that  your  position  is  a  very  delicate  one  in  connection 
with  the  distribution  of  dividends,  and  by  this  I  think  it 
wise  to  give  you  no  details  regarding  this  matter.  It  should 
be  sufficient  for  you  to  know  that  besides  the  tax-paiements 
for  Mr.  Paul  Hollender  and  the  estate  of  Mr.  Arndt  Thorer, 
5  monthly  payments  of  $6000. —  each  are  to  be  made  during 
the  second  half  of  the  current  year  to  Thorer  &  Hollender, 
who  will  receive  instructions  from  me  regarding  these  pay¬ 
ments. 

May  I  add  that  I  will  send  a  copy  of  the  permit  regard¬ 
ing  distribution  of  dividends  to  Mr.  Percus  as  a  confiden¬ 
tial  letter.  But  I  agree  in  advance  if  Mr.  Percus  will  show 
you  also  confidentially  the  wording  of  this  permit.  I  think 
that  by  this  you  can  stand  to  your  statement  made  at  that 
time  before  the  boycott  committee  or  what  it  was,  stating 
that  no  payments  of  dividends  were  going  from  Basch  & 
Co.  to  us. 

Without  further  news  and  with  best  regards  to  all,  I 
remain 


Sincerely  yours, 
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Defendant’s  Ex.  28A. 

Copy 

T  ranslation 

Der  Oberfinanzprasident  Leipzig 
— Devisenstelle — 

Sachgebiet  IV /o  —  566/3S  Fi. 

*Akte  B/3/2180 

Leipzig  C  1,  July  22nd,  1938 
Permit 

(Under  9,2  Dev.  G). 

In  compliance  with  a  decision  of  the  Reichswirtschafts- 
minister  (Ministry  of  Economics  of  the  Reich)  dated  July 
12th,  1938  and  in  reply  to  your  petition  of  May  3rd,  1938, 1 
herewith  grant  you  as  being  the  proprietor  of  the  firm  of 
Althor,  Inc.,  New  York,  which  concern  is  the  owner  of  the 
total  capital  of  the  firm  of  Herman  Basch  &  Co.,  Inc.,  North 
Bergen/USA.,  the  permit,  to  dispose  of  the  cash-dividend 
amounting  to  $90,000. —  paid  to  the  firm  of  Althor,  Inc., 
on  account  of  said  ownership  for  the  year  1937 — said 
amount  having  been  paid  out  for  tax-reasons  already  be¬ 
fore  the  end  of  the  business-year  and  having  been  reloaned 
to  H.  Basch  &  Co.  with  $75,000. —  after  remittance  of  the 
due  taxes,  as  follows:  ' 

First  of  all,  out  of  this  amount  $30,000. —  have  to  be  paid 
to  you  as  dividend  in  5  monthly  installments  of  each 
$6000. —  and  to  be  delivered  by  you  to  the  Reichsbank.  I 
herewith  confirm  that  a  part-amount  of  5000.00  have  to  be 
paid  as  advance  out  of  these  30,000. — $  on  the  profit  made 
in  the  current  year  of  1938. 

Further,  it  has  to  be  paid  out  of  the  above  amount  per¬ 
sonal-taxes  to  the  amount  of  $33,216.76  for  Estate  Tax 
Arndt  Thorer  of  about  $12,000. —  and  Income  Tax  Paul 
Hollender, 

The  then  remaining  balance  of  $17,383.24  has  to  be  trans¬ 
ferred  to  Surplus- Account. 
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Ex  the  total  Surplus — which  amounts  including  the 
$17,383.24  to  $82,532.83 — an  increase  of  capital  by  $45,000. — 
to  $100,000. —  can  he  made. 

All  necessary  proves  for  the  delivery  of  the  $30,000. —  to 
the  Reichsbank  have  to  be  remitted  to  me  until  November 
30th,  1938. 

The  permit  of  the  Reichsbank  has  still  to  he  obtained. 

This  permit  is  losing  its  validity  should  its  proposed  use 
become  void. 

This  permit  is  setting  my  decision  of  June  24th,  1938,  out 
of  force. 

Stamp. 

Signature. 


Defendant’s  Ex.  30. 

December  27th,  1938. 

Herman  Basch  &  Co. 

346  Seventh  Ave., 

New  York  City. 

Gentlemen : 

Please  find  enclosed  detailed  list  of  charges  for  cables 
which  wTe  have  sent  in  your  behalf  amounting  to  $98.64 
which  we  have  placed  to  the  debit  of  your  account. 

Yours  very  truly, 

.  Thorer  &  Hollender  Inc. 

By :  W.  W.  von - . 
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December  15th,  1938 


Herman  Basch  &  Co. 

346  Seventh  Avc. 

New  York,  X.  Y. 

Charges  for  Cables  Sent  in  Your  Behalf 


Date 

1937 

Sent  to 

By 

No.  of 
Words 

Amount 

Apr.  9 

NLT 

Fliepender 

Mahler 

18 

2.09 

Mav  4 

NLT 

Thorer  &  Co. 

Mahler  (Hot  Springs) 

42 

4.55 

“  5 

NLT 

T.  T. 

n  a 

19 

2.70 

1 1  og 

NLT 

R.  F.  L.  Dr.  H. 

1 1 

31/32 

2.14 

“  26 

NLT 

<  < 

i  t 

13 

2.00 

June  Sth 

LC 

Thorer  &  Co. 

i  t 

12 

1.38 

July  7  th 

LC 

i  i 

1 1 

5 

.60 

Nov.  1st 

NLT 

R.  F.  L. 

1 1 

13 

1.30 

“  27th 

NLT 

Fliegender 

1 1 

35 

2.50 

Dec.  21st 

LC 

Otto  Xauen 

1 1 

51 

5.87 

1938 

Jan.  21st 

LC 

Thorer  &  Co. 

1 1 

13 

1.63 

Feb.  5th 

NLT 

t  i 

1 1 

19 

2.09 

“  9th 

NLT 

Franthopel-Schuetz 

1 1 

26/27 

2.10 

Apr.  6th 

LC 

Thorer  &  Co. 

i  t 

16 

2.00 

‘  ‘  22nd 

NLT 

i  i 

1 1 

25/26 

2.17 

*  ‘  25th 

NLT 

R.  F.  L. 

1 1 

34 

2.30 

“  27th 

NLT 

Thorer  &  Co. 

i  t 

47 

3.92 

“  2Sth 

NLT 

T.  T. 

<  t 

38 

3.20 

May  4  th 

NLT 

Fliegender 

1 1 

21 

2.09 

‘  ‘  10th 

NLT 

Thorer  &  Co. 

1 1 

47 

3.84 

Sept.  7th 

NLT 

Thorer  &  Co. 

Dr.  Hollcnder 

33/34 

2.75 

“  7th 

NLT 

T.  T. 

<  < 

44/46 

3.59 

“  Sth 

NLT 

Thorer  &  Co. 

1 1 

46/47 

3.92 

“  Sth 

NLT 

Fliegendcr 

1 1 

26 

2.20 

“  10th 

NLTy* 

Thorer  &  Co. 

1 1 

14/15 

1.88 

“  16th 

NLT 

T.  T. 

1 1 

16 

2.09 

“  17th 

NLT 

T.  T. 

1 1 

oo 

Mm 

3.30 

“  18th 

NLT 

T.  T. 

1 1 

23 

2.09 

“  20th 

LC 

Chapal-Freres 

1 1 

5 

.58 

‘  ‘  22nd 

LC 

T.  T. 

1 1 

7 

.88 

“  22nd 

NLT 

Furpick 

it 

25 

3.50 

“  27th 

NLT 

Thorer  &  Co. 

Mahler 

25/26 

2.09 

“  27th 

Strgt. 

Dr.  Hollcnder 

i  i 

14 

2.52 

“  28th 

L  i 

i  l 

i  t 

14  • 

2.52 

‘ «  30th 

LC 

Furpick 

1 1 

11 

2.31 

Oct.  17  th 

NLT 

R.  F.  L. 

1 1 

oo 

MM 

1.67 

“  18th 

NLT 

<  < 

1 1 

55 

4.60 

“  20th 

NLT 

Dr.  Hollcnder 

tt 

9 

1.00 

“  27th 

NLT 

T.  T. 

1 1 

20 

2.09 

Nov.  7th 

NLT 

T.  T. 

t  i 

16 

2.09 

“  15th 

NLT 

T.  T. 

1 1 

6 

.50 

98.64 
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Defendant’s  Ex.  31. 

Dec.  14,  1938. 

NLT 

PAUL  HOLLENDER 
BRISTOL  HOTEL 
PARIS 

WILLIAMS  THREE  HUNDRED  TEN  THOUSAND  LAST  YEAR  SUG¬ 
GEST  LEAST  SAME  YOU  CABLE  AMOUNT  MY  FEES  STOP  RE 
BASCH  STEVENSON  BILL  AS  LAST  YEAR  TWENTY  THREE  HUN¬ 
DRED  REALTY  TWO  FIFTY  STOP  URGE  BASCH  PROFIT  AS  LOW 
AS  POSSIBLE  CABLE  MINIMUM  DIVIDEND  SO  WE  CAN  DECLARE 
THIS  YEAR  SAME  TAXES  STOP  RE  EXCESS  RESERVE  LAST  YEAR 
BAD  DEBTS  FORTY  THOUSAND  SUGGEST  TAKE  OUT  OF  STATE¬ 
MENT  AND  BUY  GOVERNMENT  BONDS  WHICH  WILL  NOT  APPEAR 
IN  STATEMENT  AND  WILL  NOT  INCREASE  SURPLUS  AND  CAN  BE 
USED  BASIS  CREDIT  LATER  NEW  BUILDING  STOP  CONFER 
SCHOENBURG  AND  ADVISE. 

WARD 


Defendant’s  Ex.  36. 

Feb.  1, 1939 

Day  Note 

Herman  Basch  &  Co. 

Conference  with  Mr.  Ward;  long  conference  at  Briesen 
&  Scbrenk  with  Messrs.  Klein,  Ward,  Vortrefflich;  confer¬ 
ence  with  Dr.  Nauen.  5  hrs. 

J.  A.  Stevenson 

JAS  :rr 


Defendant’s  Ex.  38. 

Herman  Basch  &  Co.,  Inc. 

Schedule  of  Total  Assets  and  Working  Capital 

1933-1948,  Inclusive  (as  at  December  31st) 


Total 

Total 

Net 

Total 

Current 

Current 

Working 

Year 

Assets 

Assets 

Liabilities 

Capital 

1938 

504,105 

395,340 

218,998 

176,342 

1939 

525,229 

419,608 

175,254 

244,354 

1940 

575,437 

467,264 

174,959 

292,305 

1941 

838,641 

600,986 

298,809 

302,177 
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Defendant’s  Ex.  40. 

Copy 

Paris,  December  16,  1938. 

Dear  George : 

I  wrote  you  last  Dec.  10th-12th  from  Leipsig.  There 
was  your  cable  from  New  York  of  the  14th  when  Gerhard 
and  I  arrived  last  evening.  Schoenburg,  Schuets,  Otto  and 
I  had  a  long  meeting  two  days  ago  regarding  the  balance 
sheet  of  H.  B.  &  Co.  According  to  your  cable  to  Stockholm 
we  all  came  to  the  same  conclusion  that  I  wired  you  already 
from  Sweden  that  the  net  gain  should  be  a  little  over 
$102,000.  We  fixed  it  at  $102,000.  Schoenburg  wants  to 
take  as  many  as  possible  dollars  over  to  Germany.  I  have 
the  wish  to  leave  T  &  H  out  of  the  dispute  of  our  Govern¬ 
ment  and  we  all  have  the  same  desire  to  have  the  North 
Bergen  Realty  Co.  settled.  That  means  have  it  permitted 
by  a  petition  that  Otto  is  going  to  file  about  next  week.  You 
know  I  made  preparatory  steps  in  Berlin  already.  We 
must  here  avoid  all  troubles.  We  have  had  troubles  over 
here — particularly  myself,  as  I  make  all  the  steps  at  our 
Government.  I  shall  say  more  by  phone.  Would  like  to 
talk  with  you  and  explain  everything.  We  would  like  to 
know  what  Mahler  is  after.  We  do  not  like  to  give  up  as 
officers.  Is  it  not  time  enough  to  have  Mr.  Schoenburg’s 
opinion  about  this  question  about  end  of  January? 

The  word  “Wheeler”  and  North  Bergen  Realty  Co.  must 
not  be  mentioned  in  any  cables  or  letters  to  Leipsig.  We 
want  to  have  this  step  with  the  North  Bergen  Realty  Co. 
legalized  now  as  a  new  company  to  be  going  to  be  formed, 
although  it  is  already  in  existence  since  a  year.  We  may 
be  successful,  otherwise  Schoenburg  must  find  some  other 
way  to  wipe  it  out  in  January. 

As  to  T  &  H — shall  we  understand  you  will  again  post¬ 
pone  the  life  insurance  money  coming  in  a  year  later  and 
show  a  loss?  If  T  &  H  have  a  loss  of  $40,000  makes 
$25,000  plus  in  case  you  add  in  insurance  and  $40,000  plus 
in  case  you  take  advantage  of  the  $15,000  anticipated  from 
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H.  B.  &  Co.  for  1939.  Now  I  think  we  do  not  understand 
regarding  the  excess  reserve  for  had  debts  and  the  land 
reserve.  If  you  dissolve  the  first  it  should  it  should  mean 
take  the  land  reserve  instead  that  which  has  been  approved 
by  our  Government,  but  they  want  about  $40,000  cash  and 
as  we  would  like  to  put  $20,000  to  the  surplus  account  the 
net  profit  should  be  around  $100,000. 

We  know  the  $83,000  H.  B.  &  Co.  will  be  diminished  by 
about  $20,000. 

Paul  Hollender 


Defendant’s  Ex.  41. 


HEEMAN  BASCH  &  CO.,  INC. 
SCHEDULE  OF  SALES  AND  NET  PBOFITS 

1933-1948  inclusive 


Year 

Total 

Sales 

Net 

Income  Before 
Profit  Sharing 
and  Taxes 

Profit 

Sharing 

Net 

Income  Be¬ 
fore  Taxes 

Taxes 

Net' 

Income 

After 

Taxes 

1938 

1939 

1940 

1941 

1,391,559 

1,463,313 

1,581,013 

2,286,764 

217,924 

165,864 

239,278 

350,981 

57.863 
65,304 

79.864 
139,714 

160,061 

100,560 

159,414 

211,267 

29,940 

18,714 

38,398 

80,998 

130,121 

81,845 

121,015 

130,269 

Defendant’s  Ex.  43. 

EE  HEEMAN  BASCH  &  CO.  INC. - ALTHOB  INC. 

State  of  New  Yobk 

County  of  New  York,  ss.: 

Fred  A.  Klein,  being  duly  sworn,  deposes  and  says : 

I  reside  at  24  James  Place,  in  the  Borough  of  Richmond, 
City  and  State  of  New  York,  and  am  an  American  citizen 
by  birth. 

I  have  been  engaged  in  the  practice  of  law  for  upwards 
of  thirty  years,  during  all  of  that  time  with  the  firm  of 
Briesen  &  Shrenk,  of  49  Wall  Street,  New  York  City,  and 
its  predecessors. 
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25.  In  1937  the  Jewish  Boycott  Committees  threatened 
a  boycott  of  the  Basch  business,  which  became  very  serious 
in  1938. 

26.  Fred  Basch  and  Paul  Vortreffiich,  in  1938,  decided 
that  it  was  necessary  to  eliminate  the  Thorers  from  the 
business  and  completely  Americanize  it. 

27.  In  early  1939  they  emphatically  laid  their  point  of 
view  before  the  Thorers  and  demanded  that  the  company 
be  sold  to  American  interests. 

2S.  While  these  discussions  were  going  on  the  plant  was 
shut  down  by  reason  of  a  Union  strike. 

29.  In  the  discussions  with  the  Thorers,  Fred  Basch  and 
Paul  Vortreffiich  made  known  to  them  their  determination 
not  to  continue  in  the  business  as  long  as  the  Thorers  were 
interested;  that  the  boycott,  if  it  became  completely  effec¬ 
tive,  would  ruin  the  business ;  that  they  were  not  -willing  to 
put  their  skill  and  energy  into  a  highly  specialized  busi¬ 
ness  (Fred  Basch  being  the  only  person  capable  of  operat¬ 
ing  the  Basch  process)  for  the  benefit  of  the  Thorers. 
These  were  the  main  factors  which  vrere  presented  in  order 
to  induce  a  sale  of  the  stock  to  Americans  and  in  determin¬ 
ing  a  price  at  which  the  stock  was  to  be  sold.  Other  factors 
were  also  presented,  such  as  the  failure  of  the  alleged 
Thorer  improvements,  Thorer’s  failure  to  put  capital  into 
the  business;  that  the  business  was  being  operated  with 
Basch  money  and  bank  credit  obtained  by  the  Basch  reputa¬ 
tion  ;  the  eventual  breach  of  the  December,  1932  agreement 
inasmuch  as  it  appeared  that  the  Thorers  could  not  operate 
the  process  and  create  as  large  a  market  as  was  reasonably 
possible  for  the  products  of  the  process  and  their  potential 
failure  to  conduct  the  business  in  an  economical  and  busi¬ 
ness-like  manner  and  to  maintain  the  assets,  reputation,  and 
good  will  of  Herman  Basch  &  Co. 

30.  The  most  strenuous  effort  was  made  to  purchase  all 
of  the  stock  outright  and  free  of  entanglements  but  the  best 
deal  that  could  be  made  was  to  sell  125  shares  (of  the  total 
500  shares  of  Althor)  to  Messrs.  Basch,  Vortreffiich  and 
Nauen,  and  the  balance  of  375  shares,  subject  to  a  repur- 
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chase  option  running  in  favor  of  the  Thorers,  to  begin  after 
the  agreement  of  December,  1932  had  been  faithfully  per¬ 
formed.  The  Thorers  were  completely  eliminated  from  the 
management  of  the  business  in  February,  1939  and  new  of¬ 
ficers  of  Herman  Basch  &  Co.  were  elected  as  follows  : 

Fred  Basch,  President 
Paul  Vortrefflich,  Treasurer 
Fred  A.  Klein,  Vice  President 
James  A.  Stevenson,  Secretary,  Asst. 

Ernest  Nauen,  Secretary. 

The  foregoing  individuals,  with  Messrs.  Ward  and  Koch, 
became  directors. 

31.  All  of  the  stockholders  are  American  citizens  who 
had  mutual  confidence  and  faith  and  were  of  the  firm  opin¬ 
ion  that  they  could  cooperate  to  make  a  success  of  the  busi¬ 
ness.  After  February,  1939,  Fred  Basch,  then  being  the 
sole  stockholder  operating  the  Basch  process,  commenced 
training  one  of  the  stockholders,  Ernest  Nauen,  in  said 
formula  and  process,  he  having,  by  reason  of  his  associa¬ 
tion  with  Ernest  Nauen,  confidence  in  him,  and  eventually 
Fred  Basch  and  Ernest  Nauen  became  the  only  two  per¬ 
sons  who  have  the  necessary  knowledge  and  skill  to  operate 
the  Basch  process. 

•  •»•*••••• 

33.  None  of  the  stockholders  were  at  any  time  satisfied 
with  the  outstanding  option  covering  the  375  shares  and 
that  from  February,  1939  to  December,  1940  numerous  re¬ 
quests  were  made  to  release  the  option  to  the  stockholders 
for  a  consideration. 

34.  In  early  December,  1940  the  stockholders  met  and  de¬ 
termined  to  press  the  Thorers  for  a  release  of  the  option. 

35.  The  stockholders  were  of  the  opinion  that  their  stock 
should  be  released  from  the  option  by  the  payment  of  a 
sum  not  in  excess  of  $25,000.00  and  Messrs.  Ward,  Mahler 
and  Koch  were  delegated  to  contact  the  Thorers  by  tele¬ 
phone  and  press  for  a  release  of  the  option. 
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36.  Messrs.  Ward,  Mahler  and  Koch  conversed  with  one 
of  the  Thorer  Partners  by  telephone  and  came  to  an  agree¬ 
ment  that  the  375  shares  of  Althor  stock  should  be  released 
from  the  option  on  the  payment  of  $63,000.00,  which  repre¬ 
sented  a  payment  of  $168.00  per  share  on  each  of  the  375 
shares.  (The  stockholders  were  willing  to  pay  $25,000.00 
and  the  Thorers  requested  $100,000.00.) 

37.  The  Thorers  appointed  Hans  H.  A.  Mevn,  of  49  Wall 
Street,  New  York  City,  an  attorney,  to  execute  the  neces¬ 
sary  documents.  Mr.  Meyn  was  selected  because  he  was 
active  as  an  attorney  in  the  Estate  of  Herman  Basch  and 
familiar  with  the  details  of  the  transaction  between  Mr. 
Basch  and  the  Thorers.  He  received  his  authority  by  cable, 
which  was  confirmed  by  a  written  power  of  attorney.  There 
were  no  other  communications  between  Mr.  Meyn  and  the 
Thorers  or  anyone  representing  them.  There  were  no 
reservations  or  understandings  other  than  what  is  set  out 
in  the  cable  and  the  power. 

3S.  The  payment  of  $63,000.00  to  release  the  option,  from 
the  point  of  view  of  the  stockholders,  was  fair.  The  stock¬ 
holders  were  in  a  strongly  advantageous  position.  The 
control  of  the  business  was  in  their  hands.  The  Thorers 
could  not  operate  without  the  employment  of  Fred  Basch 
even  if  they  did  eventually  exercise  the  option  and  get  the 
majority  control  and  he  was  not  disposed,  as  they  well 
knew,  to  work  for  them.  They  probably  had  other  factors 
which  concerned  them  and  there  is  no  doubt  that  they  were 
willing  to  release  their  option  rights,  the  matter  involving 
a  question  of  how  much  the  stockholders  were  willing  to 
pay.  In  other  words,  how  much  the  Thorers  could  get. 

39.  Each  of  the  stockholders  paid  his  proportionate  share 
based  upon  the  number  of  shares  held  by  him. 
#••••••••• 

42.  #  *  *  I  personally,  up  to  1939,  acted  only  as  attorney 
for  the  Basch  interests,  taking  an  intimate  part  in  discus¬ 
sing  Mr.  Basch ’s  problems  with  him  and  trying  to  keep  the 
legal  phases  of  the  situation  in  such  shape  to  work  to  his 
benefit.  I  was  present  during  the  negotiations  with  the 
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Thorers  in  February,  1939  and  took  an  active  part,  pri¬ 
marily  to  protect  the  interests  of  the  Basch  Estate  under 
the  agreement  of  December,  1932.  Mr.  Fred  Basch,  when 
the  stock  sales  negotiations  were  being  discussed,  asked  me 
if  I  would  be  interested  in  purchasing  some  of  the  stock 
and,  upon  my  affirmance  that  I  was,  he  arranged  that  I 
should  obtain  18  shares.  He  also  urged  the  stockholders 
that  I  be  elected  Vice  President  of  the  company,  because 
he  felt  that  I  might  be  of  value  in  the  business  as  an  officer, 
particularly  in  connection  with  the  Union  relations.  There 
was  a  strike  on  in  February,  1939  and  it  was  thought  that, 
as  an  officer  of  the  company,  and  as  representative  of  the 
Estate  of  Herman  Basch,  I  could  reopen  negotiations  with 
the  Union.  I  took  a  prominent  part  in  these  negotiations 
which  resulted  in  a  new  Union  contract  and  a  resumption 
of  work.  I  also  took  a  prominent  part  in  a  renewal  of  that 
Union  contract  in  1942.  I  have  attended  most  all  of  the 
directors’  meetings  and  participated  actively  in  the  dis¬ 
cussions  of  their  business  problems.  From  my  close  con¬ 
tact  with  the  individuals  who  are  officers  and  directors  in 
the  business  of  Herman  Basch  &  Co.,  and  I  met  all  of  them 
at  the  directors  ’  meetings,  I  am  convinced :  That  the  trans¬ 
actions  leading  to  the  sale  of  the  stock  and  the  release  of 
the  options  were  conducted  in  good  faith  and  at  “arm’s 
length’  ’ ;  and  that  there  are  no  agreements  or  understand¬ 
ings  in  writing  or  oral,  directly  or  indirectly,  which  give  the 
Thorers  or  anyone  else  any  right  or  interest,  present  or  in 
the  future,  in  and  to  the  stock  of  Herman  Basch  &  Co.  or 
Althor.  I  personally  paid  for  the  18  shares  of  stock  of 
Althor  with  my  own  funds  and  also  paid  my  proportionate 
share  for  the  release  of  the  option  with  my  own  funds  and 
no  one  has  any  right  or  claim  thereto. 

•  •  •  •  •  •  •  •  •  • 

Feed  A.  Klein. 

Sworn  to  before  me  this  4th  day  of  June,  1942. 

John  F.  Plaisted 
Notary  Public.  \  •  • 
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Defendant’s  Ex.  47. 

(Letter:  From  Schoenburg  to  Vort) 

Leipzig  W  33,  den  28th  June  1934 
Fernsprecher :  Sammelnummer  44051 

Scho./J. 

Mr.  Paul  Win.  Vortrefflich 
c.o.  Herman  Basch  &  Co.  Inc. 

345,  Seventh  Avenue 
New  York  N.  Y. 

Dear  Mr.  Vortrefflich, 

From  your  last  letter  of  12th  June  which  arrived  here  on 
20th  inst.,  I  learn  that  on  9th  inst.  the 

accounts  receivable  were  $  83.216.58 

”  payable  ”  13.472.55 

and  balance  in  banks  ”  22.162.62. 

It  is  very  important  for  me  to  know  which  sum  you  have 
drawn  from  the  National  City  Bank,  when  the  repayments 
are  due  and  which  amount  you  must  still  draw  by  all  means. 

The  question  is  the  following:  The  credit  which  the  Na¬ 
tional  City  Bank  allows  to  Herman  Basch  &  Co.  is  guaran¬ 
teed  by  our  firm  Thorer  &  Co.,  Leipzig  and  Messrs.  Thorer 
&  Hollender,  New  York.  Now  it  seems  as  if  the  gentlemen 
of  the  National  City  Bank  have  become  anxious  and  nerv¬ 
ous  about  the  development  of  the  financial  conditions  in 
Germany  and  they  asked  us  to  give  other  securities  than 
those  in  Germany.  As  you  will  understand,  Messrs.  Thorer 
&  Hollender,  New  York,  are  not  desirous  to  act  as  the  sole 
security,  on  the  other  hand,  we  cannot  see  our  way  at  pres¬ 
ent  to  offer  any  other  securities. 

Defendant’s  Ex.  54A. 

(Letter:  Vort  to  Thorer  &  Co..  Sept.  21,  1938) 

At  the  meeting  last  night,  we  all  enjoyed  very  much  the 
pictures  shown  about  the  South  African  lamb  raising,  and 
also  the  beautiful  scenic  parts  that  were  taken  by  Dr.  Hol¬ 
lender  ’s  Contax  camera.  Several  important  matters  were 
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discused  regarding  the  World’s  Fair,  Charity  Chest  Do¬ 
nations  and  the  stock  purchase  plan  of  Fred  Basch  and  my¬ 
self  which  Dr.  Hollender  has  written  you  about.  At  this 
particular  meeting  nothing  definite  was  decided  on  any  of 
the  aforementioned.  However,  we  expect  to  have  another 
meeting  this  afternoon  or  Friday  of  this  week. 

•  ••*•••••• 

Defendant’s  Ex.  55. 

HERMAN  BASCH  &  CO.,  INC. 

Balance  Sheet — January  31,  1939 
ASSETS 

$  92,592.26 

100.00 


$  92,692.26 

Accounts  receivable — customers  $169,738.82 
Notes  receivable — customers, 
on  hand  120,803.65 


Current  assets : 
Cash  in  banks 
Cash  on  hand 


Less  reserves: 

For  losses  on  accounts  and 
notes  receivable  $28,334.93 
For  damages  and 
claims  25,000.00 


$290,542.47 


53,334.93 


237,207.54 

Other  accounts  receivable 

178.33 

Alaska  Chemical  Corporation 

5,000.00 

Fur  skins 

2,570.00 

Inventory  of  work  in  process,  etc. 

770.00 

Materials  and  supplies 

4,593.71 

$343,011.84 
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Security  deposits 
Alaska  Chemical  Corporation 
Goodwill,  trade-marks,  trade  names, 
formulae,  etc.  written  down 
Investment  in  North  Bergen  Realty 
Company,  Inc. — at  original  cost 
Fixed  assets,  net,  after  depreciation 
Prepaid  expenses 

Total  Assets 

Liabilities  and  Capital 

Current  liabilities: 

Sundry  loans  payable 
Estate  of  Herman  Basch — 
royalties 

Federal  income  tax  payable  to 
December  31,  1938 
Accrued  expenses  and  other 
liabilities 


Reserve  for  advertising 
Basch  Holding  Co.,  Inc. — payable 
December  31,  1942 
Capital : 

Capital  stock  issued  and 
outstanding 

Surplus — appropriated  for  ac¬ 
quisition  of  boiler  house 
Surplus — free 


$100,000.00 

40,000.00 

42,238.34 


$133,045.31 

2,434.06 

31,605.13 

52,046.64 


510.00 

15,000.00 

1.00 

2,000.00 

83,410.05 

10,436.59 


$454,369.48 


$219,131.14 

28,000.00 

25,000.00 


182,238.34 


Total  Liabilities  and  Capital 


$454,369.48 


Defendant’s  Ex.  56, 
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Defendant’s  Ex.  57. 

RE  HERMAN  BASCH  &  CO.,  INC. 
and  ALTHOR,  INC. 

State  of  New  Jersey 
County  of  Hudson 

Ernest  Nauen,  being  duly  sworn,  deposes  and  says : 

I  am  tbe  owner  of  forty-nine  (49)  shares  of  the  capital 
stock  of  Author,  Incorporated,  which  I  purchased  for  the 
sum  of  $9,800.00  on  February  18,  1939.  The  purchase  of 
said  shares  of  stock  was  made  with  my  own  funds.  The 
said  sum  of  $9,800.00  was  derived  from  savings  which  I 
had  accumulated  out  of  my  personal  earnings  and  income 
over  a  period  of  time.  Neither  said  sum  of  $9,800.00  nor 
any  part  thereof  was  borrowed  from  anyone.  I  have  no 
understanding  or  agreement  with  anyone,  directly  or  indi¬ 
rectly  in  connection  with  said  stock,  and  no  one  but  myself 
has  any  interest  in  said  shares.  The  entire  interest  in  said 
shares,  both  actual  and  beneficial,  is  in  myself. 

Ernest  Nauen 

Sworn  to  before  me  this  29  day  of  June,  1942. 

Herbert  L.  Posseel 
Notary  Public. 


Defendant's  Ex.  61. 

This  Supplemental  Agreement  dated  February  18th, 
1939,  entered  into  between  Fred  Basch,  Pauu  W.  Vortref- 
flich,  Ernest  Nauen,  Fred  A.  Kdein,  George  S.  Ward, 
Theodore  W.  Koch  and  James  A.  Stevenson. 

WITNESSETH  : 

Whereas,  the  parties  have  this  day  entered  into  a  series 
of  option  agreements  relative  to  thrt  shares  of  capital  stock 
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of  Althor,  Incorporated,  a  New  York  corporation,  repre¬ 
sented  by  certificates  of  stock  registered  in  their  respective 
names  and  deposited  in  escrow  as  stated  in  said  option 
agreements,  and 

Whereas,  it  is  provided  in  said  option  agreements  that 
in  the  event  the  right  to  purchase  such  shares  of  stock  is 
exercised,  the  purchase  price  of  such  shares  shall  be  Two 
hundred  and  twenty  Dollars  ($220. — )  per  share,  and 

Whereas,  the  parties  desire  to  modify  the  terms  of  such 
option  agreements  with  respect  to  such  purchase  price  as 
to  fifty  (50)  shares  of  such  stock  owned  by  Fred  Basch  and 
represented  by  certificate  No.  6,  and  as  to  fifty  (50)  shares 
of  such  stock  owned  by  Paul  W.  Vortrefflich,  repre¬ 
sented  by  Certificate  No.  8,  and  as  to  twenty-five  (25) 
shares  of  such  stock  owned  by  Ernest  Nauen,  represented 
bv  Certificate  No.  10. 

Now,  Therefore,  in  consideration  of  the  sum  of  Ten  Dol¬ 
lars  ($10. — )  paid  by  Fred  Basch,  Paul  W.  Vortrefflich 
and  Ernest  Nauen  to  the  other  parties  hereto,  the  parties 
have  mutually  agreed  as  follows : — 

1.  In  the  event  any  of  the  options  granted  by  Fred 
Basch,  Paul  W.  Vortrefflich  and/or  Ernest  Nauen,  is 
exercised  as  provided  by  such  agreements,  the  purchase 
price  of  said  50  shares  of  stock  owned  by  Fred  Basch,  the 
purchase  price  of  said  50  shares  of  stock  owned  by  Paul  W. 
Vortrefflich,  and  the  purchase  price  of  said  25  shares  of 
stock  owned  by  Ernest  Nauen,  shall  be  based  upon  the  book 
value  of  the  issued  and  outstanding  capital  stock  of  Her¬ 
man  Basch  &  Co.,  Inc.,  a  New  Jersey  corporation  (all  of 
such  capital  stock  being  owned  by  Althor,  Incorporated), 
according  to  the  financial  statement  of  said  Herman  Basch 
&  Co.,  Inc.  for  the  last  preceding  year  ending  December  31, 
immediately  prior  to  the  exercise  of  said  option.  In  cal¬ 
culating  such  purchase  price  a  deduction  of  fifteen  per  cent 
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(15%)  shall  be  taken  from  such  book  value  and  the  price  of 
each  share  of  stock  of  Althor  shall  be  ascertained  by  divid¬ 
ing  such  net  hook  value  by  five  hundred  (500),  and  the  re¬ 
sulting  figure  shall  be  taken  as  the  purchase  price  of  each 
of  said  shares  of  stock  of  Althor  (referred  to  above)  be¬ 
longing  to  Fred  Basch,  to  wit,  50  shares,  Paul  W.  Vor-. 
trefflich,  to  wit,  50  shares,  and  Ernest  Nauen,  to  wit, 
25  shares. 

In  the  event  any  dispute  as  to  the  value  of  such  shares  of 
stock  of  Althor  shall  arise,  the  matter  shall  be  referred  to 
and  shall  be  determined  by  the  certified  public  accountant 
who  prepared  such  financial  statement  for  Herman  Basch 
&  Co.  Inc.  and  his  determination  shall  be  final. 

The  escrow  agents  named  in  said  option  agreements  are 
instructed  and  authorized  to  act  in  accordance  herewith. 

All  the  terms  of  such  option  agreements  except  as  herein 
modified  shall  continue  in  full  force  and  effect. 

In  Witness  Whereof,  the  parties  hereto  have  hereunto 
set  their  hands,  the  day  and  year  first  above  written. 


Witness:  Fred  Basch  (signed) 

Paul  W.  Vortrefflich  (signed) 
Ernest  Nauen  (signed) 

Fred  A.  Klein  (signed) 

Geo.  S.  Ward  (signed) 

Theodore  W.  Koch  (signed) 

J.  A.  Stevenson  (signed) 


Supplemental  to  the  series  of  agreements  entered  into 
between  us  this  day,  (each  of  us  being  an  Optioner  in  one 
of  said  agreements  and  the  others  Optionees),  it  is  hereby 
agreed  that  each  and  every  of  said  series  of  agreements  is 
dependent  upon  the  terms  and  conditions  of  a  certain  Op¬ 
tion  Agreement  dated  February  18,  1939,  between  Fred 
Basch,  Paul  W.  Vortrefflich,  Ernest  Nauen,  Fred  A.  Klein, 
George  S.  Ward,  Theodore  W.  Koch  and  James  A.  Steven- 
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son,  of  the  first  part,  and  Thorer  &  Co.,  of  the  second  part. 
February  IS,  1939. 

( Canceled  Jan.  2,  1941 ) 

Fred  Basch 
Paul  W.  Vortrefflich 
Ernest  Nauen 
Fred  A.  Klein 
Geo.  S.  Ward 
Theodore  W.  Koch 
J.  A.  Stevenson 


Approved :  Curt  Mahler 


Defendant’s  Ex.  62. 
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Defendant’s  Ex.  65. 

(Letter:  Cowen  to  Koch) 

March  27,  1945 

Dear  Ted: 

The  question  of  your  relationship  with  Paul  Hollender 
has  again  been  raised  by  certain  members  of  the  staff  of 
the  Office  of  the  Alien  Property  Custodian,  in  support  of 
their  contention  that  you  and  Mrs.  Koch  are  not  the  true 
beneficial  owners  of  those  shares  which  are  registered  in 
your  names  in  Thorer  &  Hollender,  Inc.,  and  Herman  Basch 
&  Company,  Inc. 

It  is  probable  that  Mr.  Bliss,  or  one  of  the  other  members 
of  the  Investigation  Division  of  the  Office  of  the  Alien  Prop¬ 
erty  Custodian,  may  go  to  St.  Paul  to  question  you  and  to 
examine  your  correspondence  files  with  reference  to  both 
of  these  companies. 

I  believe  that  a  couple  of  years  ago,  you  did  prepare  a 
memorandum  for  an  affidavit  for  the  Alien  Property  Cus¬ 
todian  covering  your  relationship  with  Paul  Hollender  and 
your  acquisition  of  the  shares  in  the  two  companies.  I  do 
not,  however,  have  a  copy  of  any  such  memorandum  in  my 
file,  and  it  might  be  helpful  if  you  would  immediately  pre¬ 
pare  and  send  on  to  me — 

1.  A  statement  in  duplicate,  concerning  your  relationship 
with  Paul  Hollender,  or  any  other  former  shareholders  in 
either  Herman  Basch  &  Company,  Inc.,  or  Thorer  &  Hol¬ 
lender,  Inc. 

2.  A  statement  concerning  your  stock  ownership  in  the 
two  companies. 

3.  A  statement  of  your  wife’s  stock  ownership  in  the  two 
companies. 

I  should  like  to  have  all  of  the  foregoing  data  at  the  earli¬ 
est  possible  moment.  Please  send  all  statements  in  dupli¬ 
cate. 

Sincerely, 

Mr.  Theodore  W.  Koch 
Pioneer  Building 
St.  Paul,  Minnesota 
MMC/mm 
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Defendant’s  Ex.  82. 


(Letter:  Ward  to  Hollender.  March  8.  1937) 

Regardless  of  whether  the  Basch  estate  lend  the  money,  the  build- 
in**  can  be  built  but  without  the  Basch  money  it  can  only  be  a  two 
story  building.  The  plan  is  to  form  an  X  corporation.  The  North 
Bergen  bank  is  willing  to  take  a  first  mortgage  of  $13,000.  Mr. 
Bonano  will  take  a  second  mortgage  of  $17,000.  We  will  then  issue 
preferred  stock  for  $36,000  subscribed  as  follows : 


Mr.  Mahler 
Fred 
Paul 
Ernst 

and  I  will  take 


$10,000 

7,000 

7,000 

3,000 

9,000 


Mr.  Schoenburg  can  tell  you  about  this  $9,000.  That  makes  a 
total  of  $56,000.  It  will  cost  $50,000  to  build  the  building  and  buy 
the  land.  The  additional  $14,000  under  such  circumstances  would 
be  paid  by  H.  B.  &  Co.  as  prepaid  rent.  Back  of  all  this  would 
be  a  nominal  amount  of  Common  Stock,  probably  $500.00  all  of 
which  would  be  owned  by  H.  B.  &  Co.  This  was  the  point  in  which 
I  was  particularly  interested.  I  did  not  want  any  of  these  stock¬ 
holders  to  be  in  a  position  where  they  might  at  some  future  date 
cause  trouble  because  all  of  them  with  the  exception  of  me  had  con¬ 
tracts  and  I  could  see  the  possibility  of  difficulty,  so  that  I  insisted 
in  seeing  that  the  stock  which  any  of  these  men  purchased  would  not 
be  in  a  position  to  hold  you  up  at  any  later  date. 

*••••••• 

Mr.  Mahler  also  made  the  suggestion  that  he  reduce  his  contract 
if  he  could  buy  some  H.  B.  &  Co.  shares.  This  is  another  point  that 
might  be  considered  although  Mr.  Schoenburg  did  not  seem  to  like 
this  idea.  He  told  me  that  Paul  had  made  the  same  suggestion.  I 
can  see  the  advantages  both  ways.  It  perhaps  would  be  an  advan¬ 
tage,  however,  if  some  of  these  men  really  had  an  interest,  but 
whether  or  not  you  can  get  permission  to  increase  the  capital  and 
sell  these  shares  to  people  over  here  is  a  matter  I  am  not  informed 
about,  although  I  should  think  under  such  circumstances  there 
would  be  no  objection.  That,  however,  is  a  question  of  policy 
which  you  must  decide. 

There  is  some  evidence  that  a  boycott  is  being  revived.  For  quite 
some  time  this  seemed  to  be  more  or  less  dormant.  There  is,  how¬ 
ever,  a  boycott  committee  in  the  fur  trade  and  I  understand  all  the 
Jewish  dealers  have  signed  an  agreement  that  they  will  not  buy 
from  Germans.  Recently  three  cases  were  presented  before  the  Com¬ 
mittee.  Each  of  these  three  men  were  fined  $5,000,  which  fines 
they  paid,  and  two  of  them  also  agreed  that  they  would  reship  the 
German  purchased  goods  to  another  country.  The  third  case  was 
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Mr.  Sobel.  At  the  meeting  he  paid  his  fine  and  made  a  plea  that 
if  he  had  to  ship  these  goods  somewhere  else  and  take  a  loss  it  would 
probably  put  him  in  bankruptcy.  Some  of  his  friends  appealed  for 
him.  Fish,  however,  who  is  at  the  head  of  the  boycott  committee, 
made  the  statement  that  he  thought  Mr.  Sobel  should  be  treated 
the  same  way.  After  the  meeting  was  over  some  of  Sobel’s  friends 
went  to  Mr.  Fish  and  told  him  he  thought  he  had  a  lot  of  nerve  to 
be  so  hard  on  Sobel  because  Fish  was  always  trading  with  the 
Nazis,  whereupon  Fish  became  indignant  and  wanted  to  know  what 
they  meant.  They  said  he  had  skins  dyed  by  HB  &  Co.  and  HB 
&  Co.  was  owned  by  Germans.  He  replied  you  are  wrong  as  HB 
&  Co.  is  owned  by  the  Basch  estate.  Later  Fish  went  to  Paul  and 
Paul  told  him  he  was  quite  right  and  it  was  owmed  by  the  Basch 
estate,  and  that  he  could  show  him  that  such  was  the  fact,  and 
while  there  was  some  arrangement  whereby  Basch  might  eventually 
lose  control  some  few  years  awray,  business  at  the  present  time  was 
being  carried  on  by  the  Basch  estate  in  exactly  the  same  way  as 
when  Herman  Basch  was  alive.  Fish  told  Paul  he  believed  him. 
It  is  possible  that  nothing  further  will  result.  At  the  same  time 
Mayor  LaGuardia  has  made  his  speech  that  caused  so  much  trouble 
there  is  a  possibility  that  all  this  sort  of  thing  will  be  much  more 
talked  about  and  there  really  is  danger. 

#*•*•**# 

I  don’t  know  what  we  can  do  to  protect  ourselves  better.  It 
might  be  advisable  to  get  some  American  officers.  As  a  matter  of 
fact  the  German  officers  are  simply  more  or  less  titles  and  they  are 
here  so  little  in  each  year.  I  don’t  think  much  of  Fred’s  ability 
other  than  a  dyer,  but  in  this  particular  business  dealing  with  the 
people  which  you  have  to  deal  with,  it  perhaps  might  not  be  a  bad 
move  if  Fred  was  elected  president.  I  think  he  might  very  well  be 
on  the  Board  in  any  event.  As  I  recall,  Arndt  is  now  on  the  Board. 
Of  course,  he  has  never  been  here  and  probably  never  will  come 
over.  His  being  on  the  Board  could  not  be  of  the  slightest  benefit, 
and  if  it  could  be  worked  out  to  an  advantage  I  think  this  change 
might  be  made.  This  is  something  I  think  you  ought  to  think  about. 
It  might  work  out  very  much  to  our  advantage  if  we  made  these 
changes  before  any  further  trouble  came  up,  so  we  could  show  our 
position  better,  and  whether  there  are  any  German  officers  or  direc¬ 
tors  I  don ’t  think  as  important  as  it  is  to  have  the  sort  of  a  picture 
that  you  can  present  over  here  that  will  satisfy  the  trade.  You 
of  course  know  perfectly  well  that  Mr.  Stevenson  and  I  will  do 
whatever  you  want  done  to  protect  your  interest.  I  mention  Fred 
because  he  is  a  continuation  of  the  Basch  regime.  I  don’t  like  it 
any  more  than  you  do  except  the  same  and  except,  perhaps,  the  way 
the  trade  might  take  it.  While  the  officers  and  directors  of  the 
Company  are  not  publicized,  they  can  always  be  ascertained  by  any¬ 
one  at  the  Corporation  Office  at  Trenton.  There  is  no  doubt  in  my 
mind  that  if  some  of  these  boycott  people  are  sufficiently  interested 
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to  make  proper  investigations,  they  can  ascertain  pretty  well  what 
the  true  picture  is,  and  if  it  is  decided  that  there  is  some  danger 
from  this  boycott  menace  it  might  very  well  be  to  your  advantage 
to  put  your  house  in  order  to  protect  yourself. 

Defendant’s  Ex.  84. 

(Letter:  Ward  to  Hollender.  December  31.  1938) 

As  far  as  we  are  concerned,  we  are  more  interested  in  the 
boycott  question,  because  we  know  that  that  is  a  serious 
question  that  actually  confronts  us,  whereas,  on  the  other 
hand  we  are  not  disturbed  about  the  possibility  of  any  war. 

Defendant’s  Ex.  87. 

(Letter:  Hollender  to  Mahler.  December  27.  1938) 

We  arrived  late  in  Berlin,  and  on  Wednesday,  the  21st, 
my  first  visit  was  to  the  Economic  Ministry,  Foreign  Ex¬ 
change  Department.  There  they  do  not  want  to  hear  at  all 
of  an  alienation  of  our  capital  to  an  American  majority. 
*  *  •  The  idea  of  a  neutral,  i.  e.,  Swedish  majority  is  still 
predominant  in  the  Ministry.  I  asked  Dr.  Nauen  to  come  to 
Berlin,  and  Dr.  Nauen  and  I  visited  again  the  man  in  charge 
on  the  afternoon  of  the  31st.  In  the  first  place,  we  settled 
the  Basch  matter  on  the  basis  that  we  shall  distribute 
$62,000.  This  was  discussed  the  next  day  by  Dr.  Nauen 
with  Mr.  Schoenburg,  and  after  my  return,  we  cabled  to 
Ward  early  on  the  23rd.  We  had  figured  that  this  would 
result  in  a  net  payment  of  about  $47,000  to  Germany,  but 
Ward  cabled  back  that  it  amounted  to  $54,000.  Of  course, 
$54,000  is  even  better  and  the  Assessor  in  the  Reich  Ex¬ 
change  will  be  glad. 

Alternatively,  we  will  leave  a  small  reserve  for  taxes, 
which  perhaps  retroactively  will  have  to  be  paid  to  Mr. 
Arndt  Thorer.  We  do  not  quite  understand  how  Ward 
figures,  and  it  does  not  agree  with  your  letter  either,  in 
which  you  say  that  20%  will  have  to  be  deducted.  After 
some  endeavors,  we  succeeded  in  getting  the  permission  to 
put  $40,000  in  reserve  for  real  estate  purchases,  in  one 
lump  sum.  At  first,  they  wanted  to  have  it  distributed 
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over  several  veras,  but  we  explained  to  the  gentlemen  that 
Shipman  could  get  an  advantage  over  us.  Everything  is 
now  in  order. 

As  we  are  talking  about  Bosch,  I  want  you  to  know  that 
I  discussed  yesterday  your  letter  to  Mr.  Schoenburg  of 
November  28th,  which  was  forwarded  to  me  to  Paris.  Mr. 
Schoenburg  is  not  worried  about  Alaska  competition,  and 
also  not  because  of  Hollander.  Of  course,  he  will  discuss 
them  with  you  and  also  the  dyeing  of  buch.  persians,  of 
which  he  says  that  only  little  can  be  done  in  America.  He, 
as  well  as  Dr.  Nauen,  left  last  night  to  be  ten  days  in  the 
snow.  Dr.  Nauen  is  at  Staazer  Lake,  near  St.  Moritz,  and 
Mr.  Schoenburg  is  in  Cortina  d’Ampezzo. 

Regarding  the  negotiations  with  the  union  which  Paul 
had;  Mr.  Schoenburg  thinks  that  the  first  of  July  as  ex¬ 
piration  date  for  the  union  contracts  is  out  of  question. 
Please  will  you  tell  that  to  Paul  as  soon  as  possible  because 
I  do  not  know'  how  soon  Schoenburg  will  be  able  to  write, 
although  he  has  the  intention  to  do  this  from  Cortina.  Mr. 
Schindler  brought  me  mail  from  London.  Letters:  Ted 
Koch  to  me  of  the  11th,  Ward  to  Nauen  of  the  8th,  you  to 
Nauen  of  the  9th.  But  it  is  completely  incomprehensible 
that  the  letter  of  November  28th  is  not  among  them,  of 
which  Ward  notified  me  and  which  he  wrote  to  Schoenburg, 
c/o  Rice. 

We  have  thought  very  very  thoroughly  about  your  letter 
to  Dr.  Nauen,  and  the  former  suggestions,  which  Ward 
made  to  us,  more  or  less  at  your  request.  The  four  of  us 
debated  the  entire  afternoon  yesterday,  and  then  sent  a  long 
cable  to  Ward,  as  he  is  today  in  New  York. 

You  wfill  see  from  the  cable  that  I  am  entirely  willing  to 
help  you  in  your  worries  and  to  go  along  with  your  re¬ 
quests;  I  quite  understand  that  the  main  thing  at  present 
is  to  find  the  defense  against  the  boycott.  Ted  Koch  calls 
this  particularly  to  our  attention.  His  idea  to  take  over 
for  this  purpose  all  German  shares  and  to  put  notes  into 
the  safe  is,  of  course,  nothing  new,  and  would  be  sufficient 
for  the  purpose  to  show  an  American  majority. 
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But  we  would  like  to  be  covered  at  the  same  time  in  all 
directions  as  otherwise,  we  will  not  get  the  permission  of 
our  government.  We  can  correspond  about  this  without 
concern.  On  Thursday,  the  22nd,  I  telephoned  again  with 
the  man  in  charge  at  the  Economic  Ministry,  and  told  him 
that  the  Swedish  matter  is  advancing  very  slowly,  and  that 
perhaps  it  would  be  better  to  go  back  again  to  the  plan  of 
the  American  majority.  I  explained  to  him  again  Ted 
Koch’s  proposal,  and  finally  stated  that  I  was  of  the  opinion 
that  one  should  act  quickly  here.  I  informed  him  of  our 
intentions  and  that  the  necessary  application  would  follow. 
Naturally,  this  can  only  be  done:  1.  After  we  have  come  to 
an  agreement  with  you,  and  also  with  the  directors,  Ward 
and  Koch.  2.  After  Dr.  Nauen’s  return. 
*###•#•••• 

We  also  told  you  that  these  measures  are  urgent,  for 
which  I  may  not  tell  you  the  reason  but  it  is  very  very 
grave,  the  cause  being  entirely  on  this  side.  In  addition, 
we  informed  you  that  you  should  come  here  after  the  es¬ 
sential  measures  have  been  taken,  to  discuss  with  us,  in 
all  friendship,  all  details,  and  that  if  possible,  you  should 
bring  with  you  Mr.  Ward,  and  if  it  can  be  arranged  in  any 
way  also  my  cousin,  Ted  Koch.  Then  it  would  naturally 
be  opportune,  since  you  are  once  here,  to  have  a^Moscow 
visum  instead  of  Mr.  Ivralle.  Perhaps  we  will  then  go  to¬ 
gether  to  Moscow.  Concerning  your  worries  regarding  the 
position  of  President,  I  have  cabled  Mr.  Koch  a  few  days 
ago,  that  under  the  condition  that  I  become  Chairman  of 
the  Board,  I  will  relinquish  the  presidency  in  order  to 
emphasize  to  outsiders  the  Americanization.  Mr.  Gerhard 
Hollender  resigns  completely. 
*••••••••• 

Now  comes  something  which  is  extremely  important, 
namely  that  an  initial  payment  is  made.  This  would  make 
the  whole  transaction  on  your  side  appear  as  thoroughly 
legitimate  and  would,  on  the  other  hand,  offer  our  officials 
an  inducement  to  consider  seriously  these  proposals.  It  is 
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not  impossible  that  for  this  initial  payment  we  will  get  a 
higher  quotation  than  the  official  one,  and  this,  too,  would 
be  an  inducement.  Over  there,  you  should  arrange  it  so 
that  the  $72,000,  with  which  you  buy  new  shares,  is  identi¬ 
fied  by  all  three  of  you  as  part  payment,  and  that  this 
amount  can  actually  be  disposed  of  when  we  call  it. 


Defendant’s  Ex.  88. 

December  28,  1938 

Dr.  Paul  Hollender, 

Raw  Furs,  Ltd., 

202  Upper  Thames  Street, 

London,  E.  C.  4,  England. 

Dear  Paul: 

I  received  your  radio  in  New  York  yesterday  morning. 
So  that  you  may  know  definitely  what  I  received,  I  quote 
the  radio  as  follows: 

‘  ‘  UNDERSTAND  FRIENDS  LETTER  OTTO  NINTH  POMATUM  SAFE 
AND  PROFITABLE  IF  ESSENTIAL  AMERICAN  MAJORITY  STOP 
AFTER  CAREFUL  CONSIDERATION  TEDCABLE  WE  PROPOSE  TO 
SEPARATE  RAW  FURSLIM  FROM  POMATUM  BY  DISTRIBUTING 
RAWFURSHARES  BELONGING  POMATUM  IN  FROM  OF  DIVIDENDS 
OR  OTHER  SUITABLE  MANNER  TO  POMATUM  STOCKHOLDERS 
AFTERWARDS  FRIEND  BUYS  SIXHUNDRED  SHARES  AT  HUN- 
DREDTWENTY  FROM  OUR  GROUP  PAYABLE  CASH  ON  CALL  YOU 
TED  BUY  3167  AGAINST  NOTES  AT  HUNDREDT  WENT  YFIV  E 
TWELVE  EIGHTEEN  TWENTYFOUR  MONTHS  INTEREST  FOUR  PER¬ 
CENT  ADDED  LEAVES  US  1992  COLON  FRIENDS  72000  DOLLARS  TO 
BE  CONSIDERED  PARTPAYMENT  FOR  YOU  THREE  LEGITIMAT¬ 
ING  TRANSACTION  EVERYWHERE  STOP  HAVE  REASONS  YOU  AC,T 
IMMEDIATELY  BUT  ARE  READY  FOR  ADJUSTMENTS  URGE  FRIEND 
SHOULD  SAIL  AFTER  TRANSACTION  COMPLETED  EARLIEST  POS¬ 
SIBLE  WOULD  APPRECIATE  YOU  POSSIBLY  TED  JOIN”. 


I  sent  Ted  a  copy  immediately  upon  its  receipt  and  after 
a  sufficient  time  had  elapsed  so  that  I  felt  sure  he  had 
received  the  copy,  I  talked  with  him  over  the  telephone. 
From  our  point  of  view  here,  neither  Ted  nor  I  can  see  any 
reason  for  hurrying  this  transaction  on  account  of  a  possi¬ 
bility  of  wrar,  between  Germany  and  this  country.  There  is 
no  sentiment  here  for  a  war.  While  it  is  true  the  public 
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sentiment  in  this  country  has  been  aroused  by  the  treatment 
that  has  been  given  Jews  by  the  German  Government, 
except  perhaps  on  the  part  of  some  Jews  themselves,  there 
is  no  disposition  to  go  to  war  about  it,  and  very  definitely 
public  opinion  here  is  opposed  to  war. 
»•*•••••#• 

Business  in  December  was  much  better.  Some  of  the  old 
Jewish  customers  who  had  not  been  in  the  store  for  some 
time  had  bought  goods.  Many  others  have  told  him  that 
they  knew  that  you  personally  had  not  been  unfriendly 
with  Jewish  people  and  they  hoped  that  as  a  result  you 
would  not  get  into  any  particular  difficulties  on  that  ac¬ 
count.  At  the  meeting  of  the  Directors  of  the  Fur  Associa¬ 
tion  yesterday,  the  suggestion  was  made  that  Mr.  Mahler 
should  be  elected  President.  I  think  this  pleased  him  very 
much,  but  I  am  glad  to  report  that  he  had  the  good  judg¬ 
ment  to  advise  them  that  he  was  very  busy  and  at  this 
particular  time  he  did  not  think  it  would  be  the  best  thing 
to  do.  I  do  not  want  you  to  get  the  impression  that  the 
bovcott  has  not  made  anv  difference  at  all,  because  I  have 
the  impression  that  it  has  made  some  little  difference,  but 
it  has  not  made  any  material  difference,  and  the  results 
in  December  would  indicate  that  its  effect  is  not  as  great 
as  it  was  in  November.  In  Mr.  Mahler’s  opinion,  insofar 
as  the  boycott  is  concerned,  there  is  no  particular  necessity 
for  immediate  action.  We  agreed  that  conditions  might 
change  and  in  that  event  we  would  all  be  prepared  to  act 
quickly,  if  necessity  required. 

I  mention  all  this  because  I  have  a  feeling  that  perhaps  in 
your  mind  you  have  a  feeling  that  there  will  be  trouble, 
and  in  that  event  your  interests  here  would  be  seized.  Prob- 
bly  if  we  do  have  a  war,  and  I  still  say  it  can  come  only 
if  a  European  war  is  started  and  certain  actions  are  taken 
perhaps  by  your  Government  somewhat  similar  to  those 
that  took  place  from  1914  to  1917,  that  would  so  arouse 
public  opinion  here  as  to  make  a  war  possible,  and  in  that 
event  there  might  be  a  seizure.  Even  then  I  am  not  sure 
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that  the  transfer  of  the  stock  to  an  American  such  as  you 
suggested,  based  entirely  on  notes,  would  be  recognized. 
Even  if  it  was,  the  notes  would  be  seized  and  the  payment 
of  the  notes  would  be  demanded  and  the  proceeds  treated 
the  same  as  was  done  before.  Having  this  in  mind,  it  would 
therefore  be  in  my  opinion  advisable  to  have  the  value  as 
low  as  possible.  As  I  stated  before,  I  only  mention  this  be¬ 
cause  it  seems  to  me  that  it  must  be  in  your  mind  and  we  are 
all  agreed  here  that  its  possibility  is  at  any  rate  remote.  Of 
course,  I  admit  that  if  the  German  Government  continues 
to  take  such  action  as  would  provoke  a  war  and  declare 
war  against  us,  and  comes  over  here  to  fight,  there  certainly 
will  be  a  war,  but  I  think  you  will  agree  with  me  that  no 
one  has  any  such  idea. 

(George  S.  Ward) 

•  ••••••**• 

Defendant’s  Ex.  89. 

(Letter:  Hollender  to  Ward,  December  28.  1938) 

With  this  I  mean  it  should  cover  the  boycott  situation 
over  there  and  also  the  situation  here.  It  is  hard  to  report 
to  you  the  result  of  several  conversations  that  I  myself 
and  partly  Otto  had  with  our  Government  in  Berlin  on 
December  21st  and  22nd.  But  you  must  believe  me  that 
the  measures  we  proposed  are  urgent.  If  those  measures 
have  been  completed  you  all  three  should  come  over  here 
in  order  to  work  out  details.  That  would  be  ideal !  because 
I  am  afraid  time  is  too  precious  as  that  we  could  wait  2  or 
3  months  as  you  suggested  when  we  ’phoned  together  from 
Paris. 

•  «•••••••• 

I  am  enclosing  copies  of  cables  that  we  exchanged  re  the 
dividend  of  H.  Basch  &  Co.  respectively  Althor.  I  am 
also  writing  to  Mahler  about  this  and  about  the  whole 
Thorer  &  Hollender  situation.  The  letter  is  in  German,  of 
course.  I  am  sending  a  copy  to  Ted,  so  he  can  tell  you  the 
sense  of  this  letter  which  is  entirely  friendly.  Finally 
Mahler  wrote  me  on  the  16th  of  December  and  I  have 
replied  as  soon  as  I  got  the  letter  yesterday.  I  also  re- 
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plied  in  behalf  of  Otto  to  Mr.  Mahler’s  letter  of  the  9th  of 
December  to  Otto  in  which  he  explains  the  boycott  situation 
and  where  he  states  the  firm  of  Thorer  &  Hollender  is 
ruined.  Shares  are  worth  practically  nothing  except  his 
own  that  he  wants  to  sell  at  the  former  book  value.  He 
puts  his  proposition  in  the  frame  how  we  should  explain 
the  so  called  Percus  plan  to  our  Government.  Our  Gov¬ 
ernment  officers  are  not  silly  people.  They  understand 
quite  well  that  not  at  the  same  time  some  shares  of  the 
firm  are  worth  150  and  others  only  100  or  even  less.  There¬ 
fore  Mr.  Mahler’s  plans  or  rather  Mr.  Percus’  is  out  of  the 
question.  We  propose  M.  shall  keep  his  650  shares  and 
buy  600  new  ones  at  120.  We  want  to  tie  him  up  more  with 
the  concern  instead  of  deliberating  him  from  his  shares. 
I  hope  this  plan  -works.  It  will  take  you  a  few  days  to 
think  it  over.  Your  cable  from  yesterday  that  Althor  de¬ 
clared  dividend  $59,500. — is  in  my  position  today,  but 
nothing  re  our  Pomatum  proposition  of  the  26th.  Ted 
sent  from  St.  Paul  on  the  26th  a  rather  excited  cable 
contents  of  which  we  did  not  quite  understand  and  I  re¬ 
plied  that  I  considered  this  cable  nil  which  states  that  you 
and  he  are  going  to  violate  my  cable.  Ted  apologised  for 
this  today.  Well,  never  mind,  I  did  not  take  exception  of 
it.  My  orders  were  entirely  in  accordance  with  his  sug¬ 
gestions.  Only  my  cable  from  Leipzig  to  Ted  of  the  23rd 
of  December  was  ’phoned  to  my  office  from  a  little  station 
between  Berlin  and  Leipzig  where  I  got  stuck  in  snow  and 
ice  on  my  trip  home  from  Berlin  which  took  7  hours  instead 
of  2. 

As  to  Basch  the  2*4%  additional  compensation  is  out 
as  we  got  the  permission  of  our  Government  to  buy  land 
for  $40,000. — which  Mr.  Schoenburg  will  attend  to  per¬ 
sonally  when  he  is  over  there.  He  either  can  sail  on 
SS.  Deutschland  on  the  18th  of  January  or  on  SS.  Bremen 
on  the  27th  of  January.  He  probably  prefers  to  take  the 
latter. 
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We  feel  Paul  is  entirely  right  in  stating  that  Mr.  Percus’ 
plan  re  these  $40,000. — to  he  written  off  in  H.  Basch  &  Co. 
is  impossible.  With  our  order  to  declare  a  dividend  of 
$62,000. — we  meant  of  course  H.  Basch  &  Co.  I  do  not 
quite  understand  how  you  arrive  to  $59,500. — dividend  for 
Althor.  According  your  cable  of  the  23rd  $62,000. — for 
Basch  means  $54,000  net  from  Althor  to  our  Government. 
Our  Government  would  be  satisfied  with  about  50.000. — 
also.  That  is  what  we  talked  about  in  Berlin.  But  we  can 
always  put  up  a  reserve  for  Estate  Tax  or  Income  Tax 
still  to  be  paid  for  A.  Th.  I  would  appreciate  explanations 
how  you  arrived  $59,500. — ,  unless  it  means:  $62,000. — 
less  $2,500  expense  Althor — $59,500. — ./.  10%  withholding 
tax — 53,500. —  ;o-  k. 

•  ••••••••• 

Defendant’s  Ex.  90. 

(Letter:  Hollender  to  Ward.  Jan.  3,  1938) 

The  main  thing  is,  that  we  do  know  here  certain  matters 
which  can  leave  to  an  interruption  of  relations  between 
our  two  countries.  Even  if  Ted  cables  me,  that  ceasing 
of  diplomatic  relations  would  do  no  harm  to  Pomatum,  I 
must  tell  you  he  is  mistaken.  It  is  very  hard  to  explain 
to  you  why  we  are  in  such  a  hurry,  and  Otto’s  cable  is 
according  to  Ted  1 1  no  great  help  ’  ’.  Otto  omitted  two  words, 
which  I  have  in  the  meantime  cabled  to  Mahler  and  which 
express  about  behind  the  word  “ economical”  “provoked 
here”. 

I  wrote  you  last  on  Dec  28th,  and  I  have  omitted  in  this 
letter  to  mention  to  you  how  eager  Otto  is  to  get  RFL. 
out  of  Th.  &  H. — stock. 

Defendant’s  Ex.  91. 

(Letter:  Hollender  to  Mahler,  Jan.  2.  1939) 

Just  as  Messrs.  Koch  and  Ward,  you  constantly  empha¬ 
size  that  there  is  no  rush  and  that  you  do  not  expect  any 
complications  over  there.  My  cousin  goes  so  far  as  to  say 
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that  we  should  not  get  disturbed  about  the  speeches  of 
foolish  Ickes,  and  he  just  again  cables,  as  mv  wife  tele¬ 
phones  to  me,  that  even  if  relations  with  Germany  were 
broken  off,  this  would  be  without  consequence  for  us.  Over 
there,  you  apparently  do  not  count  with  the  mood  here,  and 
the  possibility  that  relations  with  America  might  be  sud¬ 
denly  broken  off  from  here  and  that  American  assets  could 
be  confiscated.  We  were  very  close  to  such  a  situation  once 
before,  and  one  has  to  take  that  into  consideration.  I  hope 
that  you  will  now  understand  my  hurry  and  why  I  would 
like  to  have  you  here  as  quickly  as  possible. 

•  *•*•**#•• 

It  is  rather  difficult  to  achieve  agreement  through  cables 
or  letters  in  such  important  problems  concerning  a  change 
in  the  share  majority.  Just  on  the  28th,  after  I  had  writ¬ 
ten  to  you  on  the  27th,  your  cable  came  (“We  are  fighting 
boycott  **•*”)  which  you  drafted  on  the  27th.  You  are 
of  the  opinion  that  the  political  situation  is  improved;  we 
take  the  opposite  side.  You  regard  the  actual  change  in 
share  ownership  as  a  side  issue  while  we  regard  it  as  par¬ 
ticularly  important.  You  believe  that  your  trip  here  could 
wait  until  Spring  but  we  would  like  to  have  you  here  as 
soon  as  possible.  You  state  that  you  are  fighting  boycott 
attempts  successfully  but  nevertheless  insist  on  my  resig¬ 
nation  as  president.  On  the  same  morning,  a  letter  from 
the  German  Embassy  in  Stockholm  arrived,  in  which  they 
say  that  Svenska  Handelsbanken  will  go  along  with  my 
plans  which  I  discussed  with  the  Commercial  Attache  of 
the  Embassy,  and  that  we  should  send  immediately  more 
detailed  documents.  We  have,  therefore,  explained  the 
complete  capital  set  up  of  Leipzig,  London,  New  York;  of 
the  dyeing  establishments;  the  capital  increases  since  the 
formation  of  the  firms;  also  the  assets  of  Karak,  and  are 
awaiting  the  decision  everv  dav. 

O  v  * 

•  ••••••••• 
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After  I  cabled  you  yesterday  NLT  to  Pomatum  that  you 
should  leave  the  day  after  tomorrow  on  the  “Europa”  and 
meet  Dr.  N.  and  myself  in  Stockholm  on  the  11,  12  and  13, 
I  cabled  you  today  to  Scarsdale  because  of  the  holiday  that 
you  could  postpone  your  trip  until  I  could  cable  you  from 
Stockholm  regarding  a  more  suitable  date  for  your  trip 
after  Dr.  N.  and  I  had  continued  our  negotiations  there. 
Mr.  Ward  cables  that  he  was  prepared  to  follow  you  if 
necessary  after  a  while,  and  thinks  that  you  should  not 
travel  so  precipitately.  Here  we  feel  that  it  might  not  per¬ 
haps  arouse  unfavorable  attention  if  you  were  away  for  a 
few  weeks  now.  When  you  return  you  could  mention  all 
kinds  of  reasons  why  you  had  been  here  as  long  as  you 
bring  with  you  a  change  in  the  majority  holdings. 

Defendant’s  Ex.  92. 

(Letter:  Ward  to  HoUender.  Dec.  29,  1938) 

I  wish  it  were  possible  if  you  and  Ted  and  I  could  sit 
down  together  and  discuss  this  whole  matter.  I  have  been 
in  constant  communication  with  him.  He  has  had  copies 
of  all  your  letters  and  cables  to  me  and  I  have  had  copies 
of  all  your  cables  to  him,  and  we  have  talked  on  the  tele¬ 
phone  several  times  and  I  think  I  can  safely  say  that  we 
are  in  agreement.  We  don’t  know  why  you  think  it  is  so 
necessarv  for  immediate  action.  We  feel  that  a  situation 
such  as  this  cannot  be  satisfactorily  concluded  in  the  man¬ 
ner  in  which  it  has  been  attempted  and  if  any  kind  of  an 
agreement  is  worked  out  in  such  a  manner,  at  least  I  per¬ 
sonally  feel  it  will  be  to  vour  disadvantage.  In  any  kind 
of  negotiations  the  man  who  is  most  anxious  to  bring  about 
some  kind  of  an  agreement  is  the  man  who  is  the  most 
likely  to  suffer.  If  I  want  to  sell  something  worse  than 
you  want  to  buy  it,  it  is  reasonable  that  you  will  get  a  bar¬ 
gain.  I  appreciate  that  you  may  have  the  best  reasons  in 
the  world,  but  in  all  fairness,  such  reasons  should  be  ex¬ 
plained. 

•  ••••••••• 
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I  am  writing  this  letter  with  considerable  difficulty  be¬ 
cause  I  do  not  like  to  write  this  kind  of  a  letter.  This  is 
something  I  feel  that  I  can  talk  over  'with  you  much  better. 
Cold  print  does  not  always  convey  a  sympathetic  interest 
that  may  be  communicated  through  spoken  words.  What  I 
have  said,  I  have  said  having  your  interests  uppermost  in 
my  mind.  That  has  been  true  with  respect  to  everything 
I  have  ever  done  here  and  I  hope  that  will  always  be  true, 
and  I  know  no  reason  why  such  should  not  be  the  case.  1 
am  not  writing  you  in  a  sense  of  criticism  in  the  slightest, 
but  in  the  sense  of  extreme  loyalty  and  w’ith  a  view  of  bring¬ 
ing  about  such  a  situation  as  I  honestly  feel  would  be  to 
your  best  interests.  I  sincerely  hope  that  in  reading  this 
letter  you  will  bear  this  in  mind.  I  know  of  no  man  to 
whom  I  am  more  devoted  and  whose  best  interests  are 
closer  to  my  heart,  and  I  sincerely  trust  that  what  I  may 
have  said  will  be  considered  by  you  in  the  same  spirit  in 
which  I  am  forwarding  it  to  you,  as  one  devoted  friend  to 
another. 


Defendant’s  Ex.  95. 

NLT  Telegramm  erhalten 

von  Ted  Koch  aus  St.  Paul  Minn  via  WU  9.1.39  10.15  Uhr 

in  Zuoz  Ho  an  Herrn  Paul  Hollender  Hotel  Concordia, 

Zuoz  S.G. 

We  completely  uninformed 

please  cable  Stockholm  plan  and  purpose 

you  hope  accomplish 

dont  worry  Mahlershares  friend  all  right 
believes  friend  would  refuse  sell  if  you  do  arrange  buyer 
We  have  to  arrange  later  some  other  way  to  cancel  that 
bad  contact 

It  will  cost  you  money  but  will  be  worth  it 
Stop 

Recommend  no  bringing  Stockholm  action  until  after  Ward 
myself  fully  informed  and  have  studied  whatever  your 
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proposal  would  cost  American  taxes 
or  other  possible  difficulties  here 
Stop 

If  later  you  can  get  your  governments  approval 
proforma  sales  Pomatumstock  perhaps  also  Baschalthor  to 
Swedish  friends  against  notes  might  be  fine  solution 
and  if  every  detail  complies  complicated  American  tax 
laws 

believe  could  save  you  American  taxes  probably  better 
solution  than  my  Aquitania  letter  plan 
Perhaps  Uncle  Herman  Koch  Zwolle  Holland  could  also  be 
useful  to  you  in  proforma  Pomatumsales  in  Holland 
also  your  friend  Meyerweissflog  in  Switzerland 
hope  you  contemplate  no  actual  sales  Pomatumstock 
but  whether  proforma  or  actual  sales  contemplated 
Recommend  you  immediately  cable  Ward  to  use  your 
Septembers 

resignation  officer  director  Pomatum  also'  Baschalthor 
Such  unimportant  honors  might  cost  heavy  taxes  here 
Stop 

for  tax  reasons  disregard  my  suggestion  you  chairman 

board 

Stop 

If  Ward  hasnt  Baschalthor  resignation  recommend  mailing 

now  dated  September 

Stop 

All  other  officers  directors  Pomatum  Baschalthor  who  con¬ 
template  stock  sales  should  mail  Ward  resignationsdated 
August  before  you  sailed  last  summer 
My  opinion  actual  sales  extremely  foolish 
I  cabled  low  estimate  value  Pomatumstock  for  possible 
tax  reasons 
Stop 

Amazed  Schonburg  wants  maximum  Basch  dividend 
cannot  imagine  any  one  prefering  Marks  to  Dollars  even 
considering  present  political  uncertainties 
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Think  you  should  still  continue  peacepaul 

TedKoch 

clear  definition  American  taxes  sales  Pomatumstock 
impossible 

until  I  receive  answer  from  our  Washington  Government 

to  question  whether  you  owning  majority 

and  being  Officer  Director  consideredyour  being  in 

business  in  United  States  stop 

if  Government  says 

you  are  in  business  here  tax  heavy 

if  you  considered  merely  investor 

Pomatumstock  no  tax  on  sales  stop 

probably  several  weeks  before  Government  answers  stop 

taxexperts  opinion  Pomatumstock  sales  not  taxable 

especially  if  you  resigned  as  Officer  Director 

all  American  Companies  last  year 

but  taxexperts  cannot  be  certain 

recommend  awaiting  our  Government  decision 

TedKoch ' 

•  •  •  •  ,  •  •  •  *  •  • 

Defendant’s  Ex.  96. 

(Letter:  Ward  to  Koch.  Jan.  12.  1939) 

I  cannot  help  but  believe  that  before  we  attempt  to  work 
out  any  definite  plans  for  Paul  to  follow  we  have  got  to  find 
out  from  him  what  is  in  his  mind.  We  started  out  on  the 
theory  that  we  wanted  to  do  something  to  offset  the  boy¬ 
cott  question.  He  seems  to  have  in  mind  that  he  must  do 
something  to  protect  himself  in  case  of  war.  Then  comes 
the  Mahler  question,  which  at  times  seems  to  be  important 
and  sometimes  seems  to  be  overlooked.  My  best  judgment 
is  that  instead  of  making  suggestions  to  Paul  that  we  def¬ 
initely  get  him  to  tell  us  what  he  has  in  mind.  Then  we 
will  know  how  to  act.  I  am  afraid  we  are  going  to  get  him 
confused  with  all  the  various  suggestions.  You  know  him 
well  enough  to  know  that  he  takes  suggestions  very  seri¬ 
ously,  at  least  up  to  a  certain  point.  I  have  tried  to  tell 
him  that  from  the  point  of  view  over  here  there  is  no  rea- 
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son  to  be  alarmed  about  bis  American  investments,  and  I 
think  he  is  crazy  to  change  perfectly  good  investments  in 
dollars  into  investments  in  Marks.  After  all,  it  is  his  busi¬ 
ness  and  probably  all  I  can  do  is  to  advise  him.  He  is  going 
to  make  the  decision. 

With  all  the  various  suggestions  that  have  been  made,  I 
still  think  the  best  thing  we  could  do  would  be  to  sell  the 
stock  as  against  notes  to  you  and  have  Paul  resign  from  all 
his  offices  and  directorships  over  here.  I  find  from  Mr. 
Stevenson  that  Paul  is  President  of  Althor,  and  he  is  also 
a  director.  I  am  suggesting  that  he  resign. 


Defendant’s  Ex.  97. 

(Letter:  Otto  Nauen  to  Ward.  Jan.  16,  1939) 

We  know  very  well  that  we  cannot  dispose  of  Althor 
stock,  without  consent  of  Basch  Holding. 


Defendant’s  Ex.  98. 

(Cable:  Hollender  to  Ward,  Jan.  17,  1939) 

POMATUM  FOB  WARD  NEW  YORK 

MASTER  SITUATION  NORTHBERGEN  BEST  JUDGMENT  PRESUM¬ 
ABLY  AMERICANIZE  PREVISONNALLY  SUBJECT  DEFINITE  AR¬ 
RANGEMENT  EUROPE  MEETING  STOP  SEE  SCHOENBURG  TONIGHT 
CABLE  DETAILS  TROUBLES  IMMEDIATELY  FLIEGENDER  STOP 
IF  FRIEND  NECESSARY  SMOOTH  DOWN  TROUBLES  LET  KRALLE 
SAIL  LONDON  BUT  UNDERSTOOD  FRIEND  MUST  ATTEND  EUROPE 
MEETING  MIDDLE  FEBRUARY  STOP  FLEW  LEIPZIG. 

PAUL 


Defendant’s  Ex.  99. 

(Letter:  Hollender  to  Ward,  Jan.  6.  1939) 

Jan.  17th.  That  night  I  got  your  cable  in  Basch  Boycott 
troubles,  New  York  17th-18th.  “Basch  boycott  troubles 
why  not  sell  Althor  here,  Ward”.  I  did  not  get  a  clear  an¬ 
swer  to  my  cable  from  Switzerland  reg.  the  point,  when  I 
said  inform  Ted :  Directors  H.  B.  &  Co.  are  changed,  Althor 
unessential.  Was  it  unessential?  Otto  kept  all  the  cable 
copies  in  Stockholm.  Ted  made  some  propositions,  if  I  re- 

i 

i 
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member  in  bis  two  cables  reg.  Althor  changes.  I  shall  talk 
to  Schoenburg  tonight  and  you  will  hear  Otto  and  I  agreed 
on  the  following  cable  which  he  sent  L.  C.  night  after  I  flew 
from  Stockholm  early  this  morning.  “For  Ward,  N.  Y. 

Mahler  -  Northbergen  best  judgment — personally 

American  -  provisionally  subject  -  arrangement 

Europe  meeting  Stop  Seeing  Schoenburg  tonight  cable  de¬ 
tails  troubles  immediately  Fliegender  Stop  If  Friend  nec¬ 
essary  smooth  down  troubles  let  Kralle  sail  London  but  un¬ 
derstood  friend  must  attend  Europe  meeting  middle  Feb¬ 
ruary  Stop.  Flew  Leipzig.  Paul”. 

We  do  not  anticipate  you  mean  we  should  really  sell  our 
Althor  stock  in  the  U.  S.  A.!  But  there  are  means  and 
ways,  as  for  instance  the  trusteeship  that  Ted  proposes  in 
his  cable  of  Jan.  3rd.  We  had  this  letter  yesterday  in 
Stockholm,  also  yours  of  same  date;  we  confirmed  both  in 
an  L.  C.  to  Mahler  last  night. 

You  know,  George,  since  I  had  the  feeling  something 
should  be  done  in  regard  to  our  American  companies, 
whether  for  boycott  or  other  reasons,  I  was  in  a  hurry  to 
do  it.  You  all  three  from  over  there  cabled  and  cabled: 
No  hurry,  don’t  do  anything  hastily  you  may  repent.  I  do 
not  know  how  I  get  such  feelings,  but  if  I  have  them  I  am 
usually  right,  and  very  often  I  repented  not  to  have  fol¬ 
lowed  my  instinct. 

Mr.  Schoenburg,  to  whom  I  talked  at  length  on  the  11th, 
after  his  return  from  Italy  and  mine  from  Zuos,  agreed  to 
sell  10%  of  Althor  really  and  the  balance  against  an  op¬ 
tion  or  so.  This  would  all  be  agreeable  to  our  Govern¬ 
ment — but  I  don’t  think  Ted’s  trustee  plan  would  get  it’s 
consent.  Therefore  we  should  meet  in  Berlin  where  we 
have  the  government  around.  Leipzig  is  not  a  good  place, 
because  my  trade  is  around,  the  same  in  London.  Paris  or 

Stockholm.  Maybe - might  do,  but  then  we  still  had 

to  ask  our  government. 

Otto  is  rather  upset  you  do  not  understand  his  tax  ques¬ 
tions!  We  wrote  you  that  night,  wThat  he  wanted  to  know, 
according  to  our  NLT  from  Sunday  night  which  we  sent 
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after  careful  consideration.  At  the  same  time  a  LC  to 
Mahler  in  Scarsdale  reg.  his  coming  over  instead  Kralle 
now  already  (starting  l-18th).  Also  misunderstood!  We 
had  to  cable  again!  You  thought  I  wanted  to  buy  real 
estate  in  the  States!  Can  it  be  bought  at  15%  of  it’s  real 
value  ?  I  wanted  to  tell  you  the  inducement  that  is  in  a  real 
transaction  of  selling  even  more  than  10%  of  my  shares. 
All  you  cabled  in  your  Saturday’s  NLT  to  Otto  reg.  taxes 
is  more  or  less  known  to  us,  also  reg.  the  RFL  shales  in 
Pomatum.  Only  brand  new  is  that  in  selling  stock  against 
notes,  means  the  same  heavy  tax  as  if  the  stock  was  sold 
against  cash.  That  is  entirely  against  the  contents  of  one 
of  your  last  letters,  which  we  found  in  Stockholm.  We  have 
about  2  or  3  propositions  of  the  Sweden  plan — that  may 
work.  It  is  a  pity  that  Mahler  and  you  were  not  there! 
We  are  still  getting  some  informations  about  different 
questions ;  it  does  not  go  so  quick  in  that  country,  good  peo¬ 
ple  but  slow!  Therefore  I  left  Otto  there.  I  decided  to 
take  the  Nordexpress  on  the  20th  to  Moscow  instead  tomor¬ 
row,  because  the  Americans  are  not  going  earlier,  part,  not 
Rowaborow  *  But  I  flew  just  the  same  this  morning  because 
I  want  to  discuss  the  Swedish  situation  with  Schoenburg, 
for  which  he  had  asked  me  to  do,  and  part,  this  new  boy¬ 
cott  question. 

I  hope  it  is  not  another  sudden  excitement  of  Mahler, 
Fred  or  Klein,  of  which  we  have  to  many  samples ;  perhaps 
just  some  protest  remarks  in  the  lunch  Club  from  Shipman 
or  so,  and  some  got  stirred.  Thats  why  I  asked  for  details 
what  kind  of  boycott  troubles  there  are!  Otto  said  just 
when  I  left:  “I  give  up  now  cabling  and  writing,  they  don’t 
understand  us,  and  we  not  them”.  He  wrote  you  so,  and 
I  made  a  few  remarks  last  night  under  his  letter. 

•  ••••••**# 

It  is  not  -  to  fly  in  such  weather.  The  start  in 

Stockholm  was  in  ice.  We  had  to  go  down  in  Mulinoe? 
on  acct.  of  heavy  counter  wind  and  lack  of  gasolene  in  a 
wind.  According  to  schedule  there  is  no  stop  between 


Stockholm  and  Berlin.  We  shall  be  about  l1/*  hours  late, 
but  as  long  as  we  get  there,  allright.  There  may  be  a  long 
way  to  - .  But  I  do  hope  we  shall  get  to  some  ar¬ 

rangement  that  all  mutually  agree  to,  incl.  our  Govern¬ 
ment,  as  well  as  to  Pm.  and  to  Althor  (H.  B.  &  Co.).  It 
should  be  hardly  believable  that  all  this  work  since  1923 
troubles  excitement  and  disappointments  should  have 
been  in  vain,  and  we  had  to  start  all  over  again !  I  do  not 
feel  too  old  not  to  do  so,  but  still  I  hope  it  is  not  too  late 
to  keep  what  we  got.  You  know  I  count  on  you  and  Ted 
as  my  very  best  friends  and  am  very  very  much  in  grieve 
sometimes  that  there  are  so  many  misunderstandings. 
Since  Mahler  sent  me  that  loyalty  cable  on  New  Years  day 
I  am  over  that  ill  feeling  towards  him  I  got  thru  his  so 
called  Percus  proposition  and  offering  his  shares  in  such 
a  situation.  So  I  leave  it  to  all  of  you  to  master  that  new 
bad  situation  in  North  Bergen  (if  it  is  really  a  serious  one) 
You  have  my  resignations  from  Pom;  you  have  my  in¬ 
structions  to  use  them  if  necessary.  Gerhard’s  resignation 
from  Pom.  can  be  redated  and  sent  to  us  any  day.  And  I 
think  my  cousins  will  also  do  so  in  the  case  of  Althor.  The 
difficulty  is,  "when  Mahler  should  better  stay  over  on  acct. 

of  that  new  boycott  situation  in  in - would  mean,  he 

might  not  be  able  to  be  in  Europe  middle  of  February  for 
our  general  meeting  and  that  would  be  the  last  hour  I  feel  it. 

*••••••••• 

I  personally  feel  that  a  neutral  combination  is  better  than 
an  American.  The  more  so,  as  our  government  favors  such 
an  arrangement  with  Sweden. 
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Defendant’s  Ex.  100. 

January  23,  1939 

Dr.  Paul  Hollender, 

Raw  Furs,  Ltd., 

202  Upper  Thames  Street, 

London,  E.  C.  4,  England. 

Dear  Paul: 

I  have  already  acknowledged  receipt  of  your  letter  of 
January  3rd,  and  I  sent  a  copy  to  Ted.  I  have  talked  with 
him  over  the  telephone  and  we  still  are  unable  to  see  your 
point  of  view,  but  we  appreciate  that  you  are  in  a  better 
position  to  know  the  facts,  although  we  both  hate  to  see 
you  do  something  that  we  feel  you  might  regret  later.  By 
the  time  you  get  this  letter  you  will  have  had  an  opportun¬ 
ity  to  talk  to  Mr.  Mahler,  who  arrives  in  London  on  Jan¬ 
uary  27th.  According  to  my  information  from  him,  you 
are  expected  there  next  week,  probably  about  February  1st. 

I  also  acknowledge  receipt  of  your  letter  of  January  10th, 
and  a  letter  from  Otto  from  St.  Moritz.  I  appreciate  that 
probably  you  will  have  reached  a  decision  before  this  letter 
reaches  you,  but  I  thought  perhaps  it  might  be  helpful  to 
you  to  have  a  letter  in  which  statements  could  be  made 
more  fully  while  you  are  all  together  in  London  before  Ted 
and  I  come  over.  Ted  wired  that  it  was  impossible  for  him 
to  be  ready  by  February  4th,  so  that  that  he  could  not  sail 
on  the  Aquitania,  but  hoped  to  sail  on  the  Queen  Mary 
February  10th.  That  would  mean  that  we  could  be  in  Lon¬ 
don  February  15th.  I  should  very  much  like  to  have  Ted 
come  over  as  I  think  we  could  all  accomplish  more  if  we 
could  all  get  together  and  I  am  wondering  if  it  would  not 
be  a  much  more  satisfactory  arrangement  if  we  should  all 
meet  in  London  and  transact  what  business  we  have  to 
transact  there.  The  seriousness  of  the  general  situation  as 
contained  in  your  letters  and  cables  would  seem  to  indicate 
that  the  conference  might  better  be  held  in  London,  because 
it  may  be  necessary  to  telephone  or  cable  New  York  before 
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our  transactions  are  fully  completed.  Judging  from  your 
letters  and  cables  it  seems  important  that  what  action  is 
taken  be  done  quickly,  and  I  am  wondering  therefore,  if  it 
all  would  not  be  done  before  we  could  arrive.  You  will  get 
this  letter  before  we  sail,  so  that  there  will  be  ample  time 
for  you  to  advise  us  in  this  respect.  There  is  not  any  par¬ 
ticular  reason  to  make  a  trip  unless  something  can  be  ac¬ 
complished.  I  know  I  am  agreeable,  and  I  am  sure  Ted 
is  also,  if  his  affairs  could  be  arranged,  although  this  time 
of  the  year  is  not  particularly  convenient  for  either  of  us, 
so  that  if  in  your  opinion  by  that  time  it  should  develop 
that  there  is  not  much  that  we  could  do,  you  can  cable  us. 
If  on  the  other  hand  you  think  that  a  general  conference 
in  which  I  can  see  some  advantage  would  be  desirable,  I 
think  it  can  be  arranged  and  I  know  as  far  as  I  am  con¬ 
cerned,  and  I  believe  also  as  far  as  Ted  is  concerned  he 
would  be  willing  to  make  the  trip.  As  I  see  the  picture 
here,  the  situation  in  regard  to  the  factory  is  far  more  crit¬ 
ical.  From  the  beginning,  however,  we  have  had  two  dif¬ 
ferent  points  of  view.  You  seem  to  feel  that  other  consid¬ 
erations  are  of  more  importance.  Perhaps  you  are  right. 
We  can  only  judge  facts  as  we  see  them.  Certainly  from 
any  consideration  here  the  factory  is  far  more  important. 

I  do  not  think  it  is  necessary  for  me  to  relate  all  those 
facts  to  you,  because  you  can  get  a  much  better  picture  in 
talking  with  Mr.  Mahler.  I  do  want  to  say,  however,  that 
in  this  connection  Mr.  Mahler’s  interest  has  been  entirely 
your  interest,  which  fact  I  think  you  should  know,  and  I 
hope  you  and  he  won’t  get  into  an  argument  about  some  of 
the  things  that  have  happened  in  the  past. 

You  can  discuss  the  question  of  the  value  of  Raw  Furs 
stock  with  him.  He  of  course,  knows  more  about  this  than 
I  do.  I  have  already  explained  to  you  that  Pomatum  owns 
the  stock  and  would  be  liable  for  taxes  in  the  difference  be¬ 
tween  the  cost  and  the  sales  price. 

Ted  has  been  very  much  interested  in  your  affairs  and 
has  endeavored  in  every  vray  he  can  to  work  out  some  plan 
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to  protect  your  interest.  In  talking  with  him  Saturday  I 
told  him  that  I  thought  there  was  not  anything  more  we 
could  do  here  until  w’e  could  get  further  information  from 
you.  We  have  been  handicapped  because  we  never  did  get 
the  details  of  the  Swedish  proposal,  but  of  course  I  think 
we  know’  in  a  general  way  what  you  had  in  mind. 

I  acknowledge  receipt  of  your  radio  from  Stockholm  of 
January  17th,  as  follows: 

“MASTER  SITUATION  NORTHBERGEN  BEST  JUDGMENT  PRESUM¬ 
ABLY  AMERIKANIZE  ALTHOR  PROVISIONALLY  SUBJECT  DEFI¬ 
NITE  ARRANGEMENT  EUROPE  MEETING  STOP  SEEING  CEHOEN- 
BURG  TONIGHT  CABLE  DETAILS  TROUBLES  IMMEDIATELY 
FLIEGENDES  STOP  IF  FRIEND  NECESSARY  SMOOTH  DOWN 
TROUBLES  LET  KRALLE  SAIL  LONDON  BUT  UNDERSTOOD  FRIEND 
MUST  ATTEND  EUROPE  MEETING  MIDDLE  FEBRUARY  FLEW 
LEIPZIG.” 

Any  tentative  arrangements  that  you  may  have  made  in 
Swreden  with  regard  to  Althor  would  be  of  no  avail.  The 
Swedish  ownership  would  certainly  not  help  in  connection 
with  the  boycott  situation  and  in  my  opinion  very  definitely 
nothing  will  be  of  help  except  American  ownership,  and 
there  is  still  some  doubt  as  to  whether  or  not  the  plans 
which  w*e  have  worked  out  will  be  sufficient  to  meet  that 
situation.  I  think  I  should  tell  you  this  frankly  because  it 
may  be  that  w’e  have  waited  too  long  to  take  this  action, 
which  all  of  us  here  in  some  form  or  other  have  been  desir¬ 
ous  of  doing. 

As  I  stated  above,  you  can  discuss  this  with  Mr.  Mahler 
better  than  I  can  write  about  it  and  after  you  have  talked 
with  him  I  am  sure  you  will  have  the  full  information. 

I  also  acknowledge  receipt  of  your  cable  from  Leipzig 
of  January  18th  as  follows : 

“REFERRING  WARD  CABLE  STOCKHOLM  CONSIDER  SCHOENBURG 
TRIP  UNADVISABLE  AND  UNNECESSARY  AS  MAHLER  WARD  MID¬ 
DLE  FEBRUARY  EUROPE  STOP  IF  YOU  AGREE  THEN  NECESSARY 
MAHLER  SAILS  AQUITANIA  NOT  KRALLE  STOP  SCHOENBURG 
TWENTYSIXTH  LONDON”. 

Mr.  Mahler  and  I  as  you  already  know,  wired  that  we 
thought  it  advisable  for  Mr.  Schoenburg  not  to  make  the 
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trip  at  this  time.  On  January  20th,  I  received  a  cable  from 
Otto  as  follows : 

“PLEASE  TRY  TO  HURRY  DECISION  TAX  AUTHORITIES  REGARD¬ 
ING  PAUL  DOING  BUSINESS  THERE  CABLE  IF  POSSIBLE  UNTIL 
TWENTYFIFTH  LEIPZIG”. 

It  would  seem  from  this  cable  that  he  is  very  much  in  a 
hurry  that  something  be  done,  all  of  which  makes  me  won¬ 
der  if  what  you  are  going  to  do  would  not  be  accomplished 
before  we  could  possibly  be  there.  I  replied  to  Otto  by 
cable  as  follows: 

“NAUEN  IMPOSSIBLE  GET  ABSOLUTE  DEFINITE  ASSURANCES 
TAX  AUTHORTIES  IN  ADVANCE  BUT  GENERALLY  AGREED  NOT 
CONSIDERED  DOING  BUSINESS  HERE  IF  NOT  OFFICER  DIRECTOR 
ANY  AMERICAN  COMPANY  AND  NO  OFFICE  HERE”. 

*  *  *  When  I  was  in  New  York  Mr.  Mahler  sent  you  a 
cable  on  January  19th.  Someone  in  the  office  made  a  trans¬ 
lation,  which  is  as  follows : 

“KLEINS  STATEMENT  AND  DOCUMENTS  ARE  NOT  REGARDED 
UNFAVORABLE  STOP  BOYCOTT  COMMITTEE  HOWEVER  ASKS  FOR 
WRITTEN  ACKNOWLEDGMENT  WHICH  KLEIN  WILL  PUT  UP  TO¬ 
GETHER  WITH  STEVENSON  COMMA  AFTERWARDS  NEW  DIFFICUL¬ 
TIES  TO  BE  EXPECTED  CONSIDER  THEREFORE  PROMPT  ACTION 
NECESSARY  STOP  PRESENT  INVSTMENTS  OF  HERMANS  HOLDING 
COMPANY  CAN  BE  TRANSFERRED  AND  COMPANY  CAN  THEREFORE 
BE  USED  TO  BUY  THE  CERTIFICATE  STOP  NEW  DIVISION  OF 
SHARES  SHOULD  BE  AS  FOLLOWS  LESS  THAN  HALF  SHOULD  GO 
TO  CROWNPRINCES  REST  TO  THE  PEOPLE  HERE  WHOM  YOU  CAN 
REALLY  TRUST  STOP  FIRST  GROUP  HAS  ABOUT  $50,000  —  FOR 
SECOND  GROUP  PART  OF  THE  AMOUNTS  MENTIONED  BY  YOU 
CAN  BE  USED  STOP  THIS  IS  AN  APPROXIMATE  PROPOSAL 
PRESUMING  THAT  HEREMITICAL  SECURITY  FOR  YOU  IS  GUAR¬ 
ANTEED  STOP  POSTDATING  IS  NOT  POSSBLE  STOP  DETAILS  CAN 
BE  DISCUSSED  WHEN  I  ARRIVE  STOP  SAILING  AQUTANIA  ELEVEN 
OCLOCK  STOP”. 

This  you  can  discuss  with  Mr.  Mahler.  On  January  20th, 
Mr.  Mahler  received  a  cable  which  was  translated  for  me, 
and  which  translation  is  as  follows : 

“REICHSBANK  AGREES  TO  TODAYS  PROPOSALS  IMPORTANT 
ESPECIALLY  RESPITE  OF  PAYMENT  STOCKHOLM  TO  BE  USED  AS 
PURCHASING  PRICE  INSTEAD  OF  THE  DIVIDEND  OF  ABOUT  4800 
DOLLARS  WHICH  HAVE  BEEN  REMITTED  AS  OTTO  NEEDS  THESE 
4000  DOLLARS  STOP  OTTO  REPORTS  FAVORABLE  PROGRESS  HE 
MEETS  ME  SATURDAY  IN  BERLIN  STOP  I  LEAVE  SATURDAY 
NIGHT  WITH  HOLGERS  STOP  COUSINS  PROPOSE  TO  INSERT  IN 
SELLING  CONTRACT  ALTHOR  THAT  THEY  ARE  COMPELLED  TO  BE 
IN  USA  AS  EXPERTS  IN  ORDER  TO  EXPLAIN  THEIR  PRESENCE  IN 
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1937  AND  1938  STOP  FURTHERMORE  CONTEMPLATE  WHETHER 
DIVIDENDS  PAYMENTS  SHOULD  BE  RECONSTRUCTED  AS  ROYALTY 
PAYMENTS  AND  WHETHER  THIS  WOULD  MEAN  A  BETTER 
METHOD  FOR  THE  FUTURE  STOP  I  SHALL  LEARN  VIA  DANZIG 
WHETHER  VIEWS  CONTRACTED  AT  6.50”. 

Neither  of  us  understood  the  dividend  of  $4800  to  which 
you  referred.  Do  you  mean  by  this  that  this  is  the  Althor 
dividend  less  withholding  tax,  expenses,  etc.,  or  is  this  the 
difference  between  the  $53,500  to  which  I  previously  re¬ 
ferred  and  a  lesser  amount,  which  you  may  have  under¬ 
stood  was  to  be  remitted.  The  other  parts  of  your  cable 
can  be  fully  explained  by  Mr.  Mahler.  I  think  it  is  gener¬ 
ally  admitted  that  this  sale  cannot  be  made  retroactive. 

This  morning  I  received  your  cable  from  Tilsit  as 
follows : 

“SAW  OTTO  BERLIN  ALSO  GOVERNMENT  AFTER  LEIPZIG  CABLED 
TENTATIVE  AGREEMENT  CROWNPRINCES  ALMOST  HALF  SHARES 
CONSIDER  FRIENDS  SHOULD  HAVE  LARGER  MAJORITY  ALTER  IF 
POSSIBLE  ADVISABLE  STOP  THIRTIETH  CRITICAL  DAY  POLI¬ 
TICS  COLON  AS  SWEDEN  PLAN  IMPOSSIBLE  SETTLE  BEFORE 
THINK  ADVISABLE  TED  BUYS  POMATUM  SO  LONG  PRICE  IN  AC¬ 
CORDANCE  TAXES”. 

I  passed  this  information  on  to  Ted  and  I  expect  to  hear 
from  him  tomorrow.  I  may  therefore  write  you  again  by 
the  same  boat.  Unfortunately  the  boat  service  at  this  time 
of  the  year  is  not  particularly  good. 

Very  sincerely  yours, 

George  Ward 

gsw-m 

Defendant’s  Ex.  101. 

January  27, 1939 


My  dear  Paul  and  Mr.  Mahler : 

I  know  of  course,  Mr.  Mahler  is  in  London.  I  am  not 
sure  Dr.  Hollender  will  be  there  when  this  letter 


Dr.  Paul  Hollender,  and 
Mr.  Curt  Mahler, 
c/o  Raw  Furs,  Ltd., 

202  Upper  Thames  Street, 
London,  E.  C.  4,  England. 
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arrives,  so  I  am  writing  a  joint  letter  so  that  it  will  be 
received  by  Mr.  Mahler  and  can  be  turned  over  to  Dr. 
Hollender  if  he  is  in  London,  otherwise  the  contents  of  the 
letter  can  be  conveyed  to  him  wherever  he  may  be.  The 
Champlain  which  sails  in  the  morning  is  due  in  Ply¬ 
mouth  February  4th,  so  that  this  letter  may  reach  you 
Saturday,  February  4th  or  Monday,  February  6th. 

I  have  talked  with  Mr.  Stevenson  two  or  three  times 
this  week  and  I  have  talked  with  Ted  two  or  three  times. 
Mr.  Stevenson  advises  me  the  plans  as  originally  made  are 
being  worked  out  in  New  York  and  at  his  suggestion  after 
consultation  with  Mr.  Klein,  I  have  been  requested  to  be  in 
New  York  on  Monday,  January  30th,  at  which  time  a  con¬ 
ference  has  been  arranged.  It  is  hoped  that  some  definite 
plan  can  be  worked  out  which  is  agreeable  not  only  to  the 
parties  in  interest  here,  but  also  of  course  to  you  and  the 
other  gentlemen  interested  abroad.  Mr.  Stevenson  made 
the  suggestion  that  he  thought  perhaps  it  would  be  advis¬ 
able  for  some  one  of  the  group  over  there  to  come  over 
here  for  this  purpose.  He  tells  me  that  Mr.  Klein  believes 
this  to  be  the  better  plan.  I  advised  Mr.  Stevenson  that 
I  thought  perhaps  inasmuch  as  Mr.  Mahler  was  over  there 
if  a  conference  could  be  arranged  there  between  all  the 
parties,  or  someone  could  be  in  London  who  had  the  au¬ 
thority  to  act  could  agree  to  the  terms  proposed,  it  might 
be  unnecessary  for  anyone  to  make  the  trip.  I  do  not  know 
whether  this  will  be  possible  or  not.  I  appreciate  that  from 
your  point  of  view  there  are  two  things  of  importance  to 
be  done.  In  addition  to  the  factory  situation,  there  is  of 
course  the  question  of  the  negotiations  with  the  Swedish 
Bank.  I  simply  want  to  outline  all  the  suggestions  and 
possibilities  so  that  you  may  have  this  information  before 
you  when  you  can  definitely  make  a  decision  as  to  what,  in 
your  opinion,  should  best  be  done.  Ted  tells  me  that  in  view 
of  the  break  in  the  market  and  the  uncertainty  of  conditions, 
he  is  very  fearful  that  he  will  not  be  able  to  get  away  at  this 
particular  time.  He  has  advised  me  definitely  that  it  will 
be  unable  for  Florence  to  come,  and  he  has  stated  also  that 
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he  is  quite  sure  that  it  would  be  very  much  more  to  his 
advantage  to  remain  here  and  take  care  of  the  invest¬ 
ments  of  his  clients.  I  think,  however,  if  you  think  it  es¬ 
sential  he  would  be  willing  to  make  a  short  trip.  I  am  sure, 
however,  under  the  circumstances  that  he  could  not  be 
away  for  long  and  in  this  respect  I  feel  much  the  same  way. 
It  so  happens  that  this  is  particularly  a  bad  time  for 
business  reasons.  It  would  of  course  be  different  if  it  were 
during  the  vacation  period  in  the  Summer.  I  am,  however, 
willing  to  make  the  trip  to  London  and  remain  there  as 
long  as  is  necessary  for  any  conference  you  may  desire, 
if  by  the  time  you  receive  this  letter  it  would  appear  from 
circumstances  at  that  time  taken  in  connection  wdth  the 
cables  advices  that  may  be  exchanged  by  us  in  the  mean¬ 
time,  that  such  would  be  highly  desirable.  If  on  the  other 
hand  it  would  appear  that  more  could  be  accomplished 
by  a  trip  from  one  of  your  group  here,  that  can  also  be 
determined  w'hen  the  time  comes.  Should  one  of  your 
group  come  to  this  country  it  should  of  course  be  under¬ 
stood  that  such  person  has  the  authority  to  act  in  behalf 
of  the  entire  group,  so  that  something  definite  can  be  ac¬ 
complished.  For  the  sake  of  emphasis,  I  want  to  again 
repeat  the  absolute  necessity  of  a  change  in  the  control  of 
the  factory,  because  I  know  trouble  will  again  arise,  even 
though  we  are  able  to  satisfy  these  people  for  the  time 
being.  We  must  put  our  house  in  order.  I  am  sure  Mr. 
Mahler  agrees  with  me. 

I  have  just  talked  with  Mr.  Kralle  and  he  says  things 
are  quiet  in  New  York.  There  have  been  no  difficulties 
arising  during  the  past  vreek  but  business  has  been  ex¬ 
ceedingly  slow  and  the  weeks  turnover  probably  will  not 
exceed  $25,000.  Business  generally  throughout  the  market 
is  very  quiet.  Mr.  Kralle  also  stated  that  he  knows  that 
Dr.  Hollender  was  in  Moscow  and  had  not  as  yet  been 
able  to  -work  out  a  contract  and  he  thought  perhaps  it 
might  be  necessary  for  him  to  remain  there  sometime.  I 
am  rather  in  the  dark  about  the  Swedish  plan.  I  never 
have  known  fully  and  definitely  just  what  was  proposed 
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and  from  the  information  I  have  received  it  would  appear 
that  these  negotiations  will  not  be  closed  within  the  next 
few  days.  Whether  or  not  this  will  interfere  with  the 
coming  of  one  of  your  group  to  this  country  I  am  not  in 
a  position  to  know.  I  can  appreciate  the  difficulty  of  nego¬ 
tiations  at  different  places  at  the  same  time.  Of  course, 
this  situation  might  be  solved  if  it  was  possible  for  Otto  to 
continue  the  negotiations  in  Sweden,  and  for  either  Dr. 
Hollender  or  Mr.  Schoenburg  to  come  over  here.  Perhaps 
a  lapse  in  time  will  make  the  situation  more  clear  and  by 
the  time  this  letter  reaches  you,  you  will  be  in  a  better 
position  to  determine  what  should  be  done.  As  far  as  I 
am  personally  concerned,  I  am  willing  to  work  it  out  any 
way  you  think  best.  If  necessary,  I  will  come  over  without 
Ted.  In  that  case  I  think  I  wnll  bring  Mrs.  Ward  with  me 
and  plan  only  to  remain  in  London  about  ten  days.  That 
would  not  of  course,  permit  me  to  make  any  extended  trip, 
but  we  could,  if  it  could  be  arranged,  complete  our  con¬ 
ference  in  London  and  transact  all  the  business  that  is 
necessarv  to  be  done  during  that  time.  After  mv  confer- 
ence  on  Monday  in  New  York  I  will  cable  you  and  I  will 
keep  you  advised  relative  to  the  situation  here. 

Unless  some  better  plan  could  be  worked  out  and  that 
hardly  seems  possible,  it  seems  to  me  the  best  solution  in¬ 
sofar  as  the  factorv  is  concerned  would  be  for  the  Basch 
Holding  Company  to  be  stripped  of  all  its  assets  so  that 
it  would  be  simply  an  empty  shell  and  would  own  nothing 
except  the  Althor  stock.  The  ownership  of  the  Basch 
Holding  Company  would  then  be  divided  between  Paul, 
Fred  and  Ernst  on  the  one  hand,  and  such  other  group  as 
may  be  designated  by  Leipzig  on  the  other  hand.  Dr. 
Hollender  cabled  me  that  he  thought  that  much  less  than 
one-half  interest  should  be  allotted  to  Paul  and  Fred.  I 
think  I  made  it  clear  that  it  was  expected  that  the  control 
should  be  dominated  by  such  persons  as  would  be  desig¬ 
nated  from  Leipzig,  it  being  understood  of  course,  that 
the  total  ownership  would  be  in  American  hands.  I  feel 
there  might  be  considerable  trouble  if  we  attempted  to  cut 
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down  the  proportions  of  Paul  and  Fred  too  much.  It 
would  be  my  idea  to  give  this  group,  including  Ernst,  40% 
or  45%  of  the  stock.  I  am  perfectly  willing  to  purchase 
some  of  this  stock,  but  with  respect  to  any  purchases  made 
by  me,  I  want  the  record  to  definitely  show  that  any  of  the 
stock  which  I  purchase  is  purchased  with  my  funds.  This 
can  be  accomplished  after  you  have  determined  what 
amount  should  be  held  by  me.  I  understand  there  are 
funds  here  due  to  Thorer  &  Company.  A  representative  of 
Thorer  &  Company  could  advise  Mr.  Mahler  to  pay  me  a 
certain  amount  of  money  covering  legal  fees  over  a  long 
period  of  time.  In  order  to  justify  a  substantial  payment 
the  statement  could  definitely  be  made  that  the  services 
were  for  a  period  of  several  years,  but  had  not  been  fully 
adjusted,  but  that  now  inasmuch  as  an  adjustment  had 
been  reached  and  as  Thorer  &  Company  had  the  funds 
available,  such  funds  could  be  effected.  I  would  then 
forward  a  bill  covering  such  amount  to  Mr.  Mahler  for  his 
files.  Upon  receipt  of  a  check  from  Mr.  Mahler  I  will 
deposit  the  check  in  my  account  and  for  the  purpose 
of  taxation  would  naturally  be  considered  as  income.  After 
the  check  was  paid  to  me  I  would  then  subscribe  for  the 
stock  in  the  Basch  Holding  Company. 

I  believe  probably  the  best  arrangement  with  respect 
to  the  holders  of  stock  in  the  Basch  Holding  Company 
would  be  to  work  out  an  escrow  agreement.  Stock  powers 
would  be  executed  by  all  the  holders  of  such  stock  and 
their  stock  certificates  would  be  deposited  with  the  National 
City  Bank  under  such  escrow  agreement.  The  details  of 
the  agreement  of  course,  have  not  been  workd  out.  Mr. 
Mahler  is  familiar  with  the  general  plan  that  was  dis¬ 
cussed.  Such  a  plan  would  make  it  impossible  for  any  of 
the  owners  of  such  stock  to  sell  the  stock  as  provided  under 
the  terms  of  the  agreement  and  would  be  binding  as  well 
upon  the  heirs  of  such  owner,  which  is  of  course  important. 
The  agreement  would  also  determine  the  prices  at  which 
the  stock  could  be  re-purchased  and  the  other  general  terms 
of  such  re-purchase  such  as  the  period  of  time  within  which 
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the  purchase  could  be  made.  It  goes  without  saying  that  in 
the  event  conditions  materially  change  the  stock  would 
ultimately  be  re-purchased.  In  the  meantime,  the  holders 
of  the  stock  should  be  permitted  to  receive  a  generous  re¬ 
turn  on  their  investment  and  tbe  persons  directly  respon¬ 
sible  should  receive  fair  compensation.  The  amount  of 
dividends  to  be  declared  from  year  to  year  could  of  course 
be  controlled  by  virtue  of  the  control  of  the  majority  of 
the  stock.  That  is  of  course,  very  clearly  the  reason  that 
such  control  should  be  in  such  friendly  hands. 

There  is  another  point  to  consider  which  has  not  as  yet 
been  definitely  proposed,  but  which  I  feel  clearly  has  been 
intimated,  and  that  is  whether  or  not  any  of  the  stock  of  the 
Basch  Holding  Company  should  be  allotted  to  Mrs.  Basch, 
or  for  the  new  company  that  will  be  created  to  hold  the 
present  assets  of  the  Basch  Holding  Company.  Mr.  Klein 
gave  me  an  intimation  of  this  and  I  am  clearly  of  the 
opinion  that  it  will  be  suggested.  This  is  a  point  that  you 
should  fully  consider.  I  am  definitely  of  the  opinion  that 
it  will  be  suggested.  There  is  of  course  a  good  reason  by 
way  of  argument  to  be  able  to  say  that  the  estate  is  inter¬ 
ested,  in  accordance  with  the  statements  that  have  hereto¬ 
fore  been  made  in  this  respect.  You  may  not  like  the  idea. 
I  believe,  however,  that  if  an  escrow  agreement  is  provided 
and  the  stock  is  endorsed  by  stock  powers  and  deposited 
the  objection  will  not  be  a  serious  one.  Paul  and  Fred, 
however,  might  not  approve,  because  if  it  your  intention, 
and  I  assume  of  course,  that  such  is  the  case,  that  in  no 
event  would  you  be  willing  for  the  control  to  pass  out  of 
the  hands  of  such  persons  as  you  may  designate,  if  such 
a  plan  was  adopted  the  amount  of  the  stock  that  could  be 
issued  to  Fred  and  Paul  and  Ernst  would  necessarily  be 
reduced  to  some  extent.  In  connection  with  the  allocation 
of  any  of  such  stock,  I  have  grouped  Ernst  with  Paul  and 
Fred.  You  may  feel  that  this  is  unnecessary.  I  have  dis¬ 
cussed  this  with  Mr.  Mahler  and  I  shall  be  guided  entirely 
by  your  views. 


1239 


I  cannot  see  any  particular  necessity  outside  of  my  being 
in  a  position  to  know  all  the  facts,  of  my  being  necessary 
in  connection  with  the  Swedish  negotiations,  other  than  of 
course,  to  deliver  such  stock  as  you  may  authorize  me  to 
do  to  some  bank  in  this  country  or  forward  it  abroad  as 
the  case  may  be.  I  assume  that  you  have  worked  out  some 
definite  scheme  in  this  respect.  If,  however,  you  think  it  is 
necessary  for  me  to  take  part  in  such  negotiations,  I  am 
willing  to  do  so.  I  mention  this  because  I  have  no  desire 
to  have  you  spend  money  for  my  traveling  expenses  unless 
in  your  opinion  it  is  essential.  As  I  stated  before,  if  you 
think  it  is  necessary,  I  will  come  over,  but  I  certainly  am 
not  anxious  to  take  a  trip  or  spend  any  of  your  money 
unless  in  your  opinion  it  would  important  to  do  so.  It  may 
also  develop  that  in  negotiations  in  New  York  next  week 
more  could  be  accomplished  if  some  one  of  your  group 
should  come  over  here.  If  I  find  that  such  is  definitely  the 
case  I  will  advise  you  by  cable.  In  the  meantime,  I  will  see 
if  it  cannot  be  worked  out  by  cable  to  Mr.  Mahler  in  London, 
but  if  that  method  is  to  be  attempted  I  think  it  should 
be  very  clear  that  the  member  of  your  group  should  either 
be  in  London  or  some  one  of  them  with  full  authority  to 
act  should  be  there  available  for  conference  with  Mr. 
Mahler.  Insofar  as  the  factory  is  concerned,  immediate 
action  is  essential.  This  is  necessary  for  two  reasons — in 
the  first  place  if  we  are  able  to  satisfy  the  committee  at 
the  present  time,  I  am  definitely  certain  that  the  subject  will 
arise  again  and  should  such  occasion  present  itself  we  must 
be  then  in  a  position  to  show  very  definitely  that  the  factory 
has  been  Americanized.  If  on  the  other  hand,  the  com¬ 
mittee  is  not  satisfied  with  the  record  at  the  present  time, 
our  only  hope  would  be  to  see  that  before  any  definite 
action  is  taken  a  very  definite  change  has  been  made.  This 
situation  certainly  would  not  be  helpful  to  the  factory,  but 
I  think  it  would  be  sufficient  to  keep  the  factory  alive,  and 
although  it  might  lose  considerable  of  its  business,  would 
still  be  in  a  position  to  carry  on.  Certainly  the  present 
situation  will  not  prevail  indefinitely.  I  want  to  definitely 
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go  on  record  to  the  effect  that  this  is  of  the  utmost  impor¬ 
tance  and  is  absolutely  necessary.  • 

While  Mr.  Mahler  is  over  there  I  think  the  question  of 
the  continuation  of  his  contract  should  be  worked  out,  and 
all  matters  referring  to  him  should  be  adjusted.  I  want 
to  go  on  record  here  to  the  effect  that  I  think  Mr.  Mahler 
has  done  a  good  job. 

Very  sincerely  yours, 


GSW-M 


Defendant’s  Ex.  102. 


January  26, 1939 

Mr.  J.  A.  Stevenson, 

55  Wall  Street, 

New  York,  N.  Y. 

My  dear  Mr.  Stevenson : 

Confirming  my  telephone  conversation  with  you  this 
morning,  I  will  come  up  to  New  York  Monday  morning, 
arriving  in  New  York  about  one  P.  M.  I  will  go  to  the 
office  of  Herman  Basch  &  Company  and  find  out  from  Mr. 
Vortrefflich  what  the  plans  are  for  the  meeting. 

In  the  meantime,  you  have  someone  arrange  for  a  defi¬ 
nite  meeting  so  this  whole  matter  can  be  discussed  further. 
Mr.  Mahler  is  in  London  and  we  may  be  able  to  work  out 
a  cable  to  send  him  and  it  may  be  possible  that  we  can  get 
together  on  some  agreement  in  such  a  manner. 

Very  sincerely  yours, 

Geo.  S.  Ward 


GSW-M 
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Defendant’s  Ex.  103. 

NAS  46  CABLE  VIA  COML 

LC  WARD  LEIPZIG  1152  FEB  6,  1939 

CARE  POMATUM  NYK  (WARD  THORER  &  HOLLENDER  INC  250  W 
30  ST) 

AGREE  IN  PRINCIPAL  PROPOSITION  YOUR  MAHLER  CABLE  TWO 
IN  CASE  STATEMENTS  JIMMY  HERMANS  ATTORNEY  REJECTED 
AND  THEREFORE  YOU  MUST  ACT  IN  EMERGENCY  COLON  UNDER¬ 
STAND  ACTUAL  SHARES  TO  BE  RETAINED  BY  CROWNPRINCES 
AFTER  REPURCHASE  NOT  EXCEEDING  TWELVEHALF  PERCENT  OF 
ENTIRE  STOCKCAPITAL 

HOLLENDER  SCHOENBURG 


Defendant’s  Ex.  104. 

(Leller:  From  Ward) 

February  3,  1939 

Dr.  Paul  Hollender, 

70  Bruhl, 

Leipzig,  Germany. 

Dear  Paul: 

I  do  not  know  whether  there  is  much  that  I  can  add  to  my 
previous  letter.  I  wrote  it  quite  hurriedly  in  New  York  so 
that  it  would  make  the  Deutschland.  The  Aquatania  sails 
tomorrow,  however,  and  I  thought  I  should  get  a  letter  off 
to  you  on  that  boat. 

I  was  in  NewT  York  from  Monday  until  Thursday  after¬ 
noon.  After  Mr.  Kralle  received  Mr.  Mahler’s  cable  ad¬ 
vising  him  that  a  conference  had  been  called  in  Leipzig  for 
Sunday,  I  decided  to  come  on  home  and  made  arrangements 
to  return  to  New  York  again  on  Monday  morning.  I  ac¬ 
cordingly  wired  you  to  that  effect  and  at  the  same  time  I 
requested  you  to  advise  me  just  as  soon  as  you  possibly 
could  whether  you  still  wanted  me  to  come  over  on  the 
Queen  Mary  sailing  the  10th  of  February,  or  whether  you 
have  also  agreed  with  Ted  and  me  that  it  would  be  much 
preferable  if  you  could  come  over  here.  [Everybody  in 
connection  with  the  factory  thinks  that  either  you  should 
come  or  Mr.  Schoenburg  should  come.  I  suggested  that  you 
come,  because  there  are  so  many  other  things  that  you 
might  discuss  with  Ted  and  me  in  addition  to  the  factory 
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question.  I  cannot  lay  too  much  emphasis  on  the  fact  that 
the  factory  question,  certainly  so  far  as  time  is  concerned, 
is  of  the  utmost  importance.  We  have  not  gotten  a  reply 
yet  to  our  answer,  hut  assuming  that  that  will  be  satisfac¬ 
tory,  which  we  all  hope,  we  know  we  are  going  to  be  con¬ 
fronted  again  with  the  same  difficulty  and  it  is  absolutely 
necessary  that  the  changes  in  accordance  with  the  general 
outline  as  previously  explained  to  you  be  made.  The  de¬ 
tails  of  course,  we  can  work  out.  In  the  long  run  I  think 
you  would  all  feel  better  if  one  of  you  could  sit  in  on  the 
conference  here  and  agree  to  the  various  things  before  they 
are  actually  written  up  in  documentary  form.  I  hope  there¬ 
fore,  that  before  this  letter  reaches  you,  you  will  have  ad¬ 
vised  me  that  you  will  sail.  I  am  sure  more  can  be  ac¬ 
complished  here.  *  *  *]  Ted  cannot  possibly  go  to  Europe. 
I  think  his  advises  are  necessary  and  I  certainly  would  like 
very  much  to  have  him  present.  He  can  come  to  New  York 
or  Philadelphia  or  Washington,  or  any  where  we  decide 
best,  even  though  he  cannot  make  a  trip  to  Europe.  I  have 
an  idea  you  still  do  not  think  the  factory  situation  is  as 
urgent  as  I  know  it  to  be.  Perhaps  after  you  have  talked 
with  Mr.  Mahler  you  will  change  your  mind.  Your  letter 
written  after  our  telephone  conversation  on  January  19th, 
would  indicate  that  you  perhaps  have  this  opinion. 

[*  *  *  I  do  not  know  whether  I  made  it  plain  in  my  let¬ 
ter  of  January  31st,  that  it  would  not  have  made  any  dif¬ 
ference  if  you  had  done  something  in  Sweden  or  somewhere 
else  with  respect  to  Althor.  That  would  only  have  compli¬ 
cated  the  situation.  Swedish  ownership  would,  in  my  opin¬ 
ion,  have  little  effect  on  the  boycott  question.  For  years  it 
has  been  stated  in  the  trade  that  it  was  run  for  the  benefit 
of  the  estate.  I  only  mention  this  because  I  do  not  want  you 
to  feel  badly  for  not  having  done  something  earlier,  be¬ 
cause  I  have  a  very  definite  opinion  that  you  would  not 
have  done  what  we  are  contemplating  now.  You  stated  in 
your  letter  that  you  did  not  think  the  minority  interest, 
should  be  as  great  as  49%.  As  a  practical  matter  it  does 
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not  make  any  difference.  Control  is  control.  I  cannot  see 
where  55%  or  even  60%  would  be  more  beneficial  to  you 
than  51%.  This  is  particularly  true  where  you  have  a  right 
to  repurchase  at  least  all  the  stock  up  to  75%. 

I  also  wrote  you  Mr.  Klein  would  like  to  have  some 
shares.  Personally,  I  think  that  would  be  helpful  to  you. 
He  is  quite  favorable  to  German  business  interests  and  I 
think  he  might  be  a  good  influence  to  control  the  other  mi¬ 
nority  stockholders.  It  is  of  course  assumed  that  any  share 
he  might  have  would  be  a  part  of  the  minority.  We  have 
also  planned  that  Ernst’s  shares  would  be  included  in  the 
minority.  I  should  think  for  practical  purposes  whatever 
interest  he  might  have  would  certainly  coincide  with  your 
interest,  but  just  the  same  I  have  suggested  that  he  take  a 
part  of  the  minority  interest,  on  account  of  the  fact  that 
he  is  so  closely  associated  in  the  management  of  the  fac¬ 
tory.] 

•  •••«#•••# 

Defendant’s  Ex.  105. 

(Cable:  Hollender  to  Ward.  Feb.  4.  1939) 

1939,  FEBRUARY  4  AM809 

WN7  BC  PRK2909  LEIPZIG  41  4  1155 

LC  WARD 

WASHINGTON 

SCHOENBURG  PRESENTLY  FLUE  IF  RECOVERED  READY  SAIL 
EIGHTH  CHAMPLAIN  ARRIVING  FIFTEENTH  RETURNING  EIGH¬ 
TEENTH  AQUITANIA  BECAUSE  MUST  BE  BACK  MONTHEND  STOP 
SORRY  I  CANNOT  LEAVE  LEIPZIG  FOR  LONGER  PERIOD  BEFORE 
MARCH  TENTH  STOP  CABLING  AGAIN  AFTER  CONFERENCE 
MAHLER 

PAUL 


Defendant’s  Ex.  106. 

NIGHT  LETTER  FEBRUARY  5,  1939 

FLIEGENDER 

LEIPZIG 

YOURS  FOURTH  CHAMPLAIN  AGREEABLE  BELIEVE  CAN  COM¬ 
PLETE  BY  EIGHTEENTH  STOP  SUGGEST  KEEP  RETURN  PLANS 
SECRET  TO  PREVENT  NEGOTIATIONS  BEING  DELAYED  YOUR  DIS¬ 
ADVANTAGE  STOP  CAN  SELL  IDEA  THIS  MUST  BE  DONE  QUICKLY 
STOP  JIMMY  WILL  HAVE  PAPERS  READY  SO  ONLY  NECESSARY 
AGREE  DETAILS  STOP  CONFERENCE  PHILADELPHIA  SUGGESTED 
STOP  TALKED  TED  AND  WE  WILL  MEET  BOAT  STAY  WITH  YOU 
STOP  SORRY  SCHOENBURG  ILL  HOPE  BETTER  STOP  YOU  COME 
ANY  WAY  TED  JIMMY  AGREE 

WARD 

•  ••••••*•• 
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Defendant’s  Ex.  107. 

(Lciier:  Ward  to  Hollender,  Feb.  7,  1939) 

I  am  going  to  New  York  tonight  and  we  will  discuss  the 
various  phases  in  the  conference  arranged  for  tomorrow. 

In  the  meantime,  all  the  papers  will  be  drawn  up  and  ap¬ 
proved  from  our  point  of  view,  so  that  when  Mr.  Schoen- 

burg  arrives  on  the  17th  I  think  everything  will  be  ready. 

•  ••*•••••• 

I  am  enclosing  herewith  copies  of  your  last  three  cables 
to  me  and  my  last  three  cables  to  you.  Ted  called  me  up 
and  seemed  hesitant  about  entering  into  a  conference  be¬ 
cause  he  says  he  does  not  know  Mr.  Schoenburg  and  he 
does  not  feel  that  he  wants  to  come  unless  he  is  particu¬ 
larly  invited.  That  is  why  I  have  cabled  you  that  if  you 
think  Ted  would  be  helpful  and  if  you  want  him  to  be  a  part 
of  this  picture,  it  might  be  well  for  you  to  cable  him  and 

ask  him  to  attend.  ,  i 

•  ••*•••••• 

Defendant’s  Ex.  108. 

(Letter:  Hollender  lo  Ward.  Feb.  14.  1939) 

I  know  the  factory  situation  is  urgent,  but  even  Mahler 
did  not  explain  it  in  such  a  drastic  manner  as  your  cable 
of  the  6th  which  was  here  in  the  morning  of  the  7th  and 
which  induced  Mr.  Schoenburg  to  put  his  other  engagements 
off  and  jump  on  the  SS  Haxsa  after  I  agreed  to  send  Otto 
along.  Mr.  Mahler  was  also  of  the  opinion  that  the  state¬ 
ments  delivered  by  Mr.  Klein  might  be  sufficient  and  that 
it  was  time  enough  to  attend  to  your  plan  according  to  your 
cable  of  the  30th  ult.  addressed  to  Mahler  in  London  after 
it  proved  that  Mr.  Klein  could  not  get  anywhere.  But  I 
see  now  from  your  last  letter  that  we  must  be  prepared  to 
have  something  substantial  ready  to  prove  that  Althor  is 
owned  by  Americans  in  case  Mr.  Kleins  explanations  are 
not  accepted  by  the  boycott-committee. 

I  am  so  very  glad  that  Ted  is  asked  for  his  advice  and  he 
can  help  also  in  the  factory  matter  and  I  would  like  you  to 
tell  him  that.  I  am  so  sorry  he  cant  come  over  here  but, 
of  course,  I  agree  that  it  was  necessary  for  either  Mr. 
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Schoenburg  or  myself  to  come  over  at  this  stage.  It  looks 
through  your  letters  as  if  you  would  have  preferred  that  I 
would  have  come,  as  other  matters  could  have  been  dis¬ 
cussed.  Mahler  was  of  the  same  opinion  because  he  feels 
that  I  am  perhaps  more  elastic  in  handling  the  crown- 
princes,  and  sometimes  I  have  even  more  power  of  influ¬ 
ence  and  dont  get  easily  excited,  *  *  #  I  appreciate  what 
Mahler  has  done  as  the  head  of  our  sales  organization  in 
New  York,  and  I  also  agree  with  you  that  he  acted  most 
loyally  in  the  case  of  Althor  and  the  Basch  troubles.  And 
that  is  the  reason  why  I  made  a  new  contract  with  him  now 
before  he  sailed.  He  was  ready  to  postpone  a  new  ar¬ 
rangement  to  the  summer  when  he  will  anyway  come  over. 
But  just  in  face  of  the  negotiations  of  Mr.  Schoenburg  and 
Otto  I  thought  it  advisable  to  settle  with  him  here,  and  as 
you  see  from  the  contract  I  gave  in  in  quite  some  essential 
points.  I  do  not  think  he  is  entitled  to  such  a  high  percent¬ 
age  in  profits  at  the  same  time  when  he  gets  such  a  high 
firm  salary  on  which  we  agreed  in  September  in  case  of  war. 
But  he  may  be  right  that  the  profit  will  not  be  so  very 
good  in  the  next  years  and  he  declared,  when  times  'were 
normal  he  would  be  ready  to  talk  and  revise  his  share  in 
profits. 

As  a  whole,  this  sacrifice  in  favor  of  Althor  I  mean  will 
probably  pay  because  I  am  quite  aware  of  the  fact  that  if 
Basch  &  Co.  is  out  of  business  Th.  &  H.  will  suffer  too. 

I  agree  with  you  that  Ernst  should  get  his  share  in  the 
stock  in  the  minority  part  and  also  Mr.  Klein.  Schoenburg 
knows  that  all,  but  we  both  are  not  in  favor  of  taking  old 
Mrs.  Basch  in.  Will  you  please  again  tell  Ted  how  thank¬ 
ful  I  am  and  that  he  shall  excuse  that  I  am  not  writing  to 
him. 

And  I  want  to  tell  you  how  grateful  I  am  to  you  for  all 
the  work  that  you  have  done,  for  all  your  cables,  your  let¬ 
ters  and  particularly  your  advices  and  your  friendship.  I 
perfectly  know  that  all  your  propositions  are  made  in  the 
benefit  of  us. 
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Defendant’s  Ex.  109. 

February  24, 1939 

Dr.  Paul  Hollender, 

70  Bruhl, 

Leipzig,  Germany. 

Dear  Paul: 

By  the  time  you  have  received  this  letter  Mr.  Schoenburg 
has  returned  home  and  as  I  am  sending  the  letter  by  Otto, 
you  will  also  have  first  hand  information  from  him.  It 
therefore  does  not  seem  necessary  for  me  to  go  into  the 
details  of  our  conference  in  regard  to  factory  matters.  I 
do  want  to  state,  however,  that  the  conference  was  not  held 
too  soon.  The  day  before  the  Hansa  arrived  Mr.  Klein  had 
another  call  from  the  committee.  He  tried  to  arrange  for  a 
conference  on  Friday,  the  17th,  but  was  unable  to  do  so, 
so  the  conference  was  arranged  for  Monday,  the  20th.  As 
you  know,  we  went  to  Trenton  after  the  boat  came  in  and 
stayed  there  until  Monday  afternoon,  where  everything  was 
completed.  I  am  sure  it  was  advisable  and  I  am  sure  he 
now  appreciates  the  fact  that  Mr.  Schoenburg  came  over 
with  Otto.  I  do  not  say  this  because  Otto  could  not  have 
handled  the  situation  by  himself,  but  there  were  a  lot  of  de¬ 
cisions  to  make  quickly  and  it  would  have  been  extremely 
hard  to  have  placed  Otto  in  the  position  where  he  had  to 
make  these  decisions  alone.  I  know  if  I  had  been  in  his 
place  I  would  have  wanted  to  cable  for  instructions,  which 
might  have  delayed  our  proceedings  further. 

You  may  think  that  Mr.  Schoenburg  was  quite  liberal  in 
the  arrangements  which  he  made.  I  admit  that  he  was,  but 
I  think  it  will  all  work  out  to  your  general  advantage.  He 
advised  me  that  he  had  discussed  the  matter  with  Otto  at 
length  and  had  decided  on  such  a  policy  in  the  hope  that 
it  would  work  out  in  the  long  run  to  vour  general  advant- 
age,  because  under  the  circumstances  it  would  not  be  pos¬ 
sible  to  have  any  direct  control,  inasmuch  as  this  is  an 
actual  sale  and  it  certainly  would  have  been  extremely  bad 
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if  we  had  gotten  into  any  long  arguments  or  disputes  about 
the  arrangements.  The  Crown  Princes  can  certainly  not 
object  to  the  terms  of  their  employment.  I  insisted  that  a 
contract  be  entered  into  in  advance,  so  that  the  question  of 
salary  would  not  be  raised  before  the  new  Board  at  some 
later  date.  Of  course,  their  contract  expires  in  1944,  but  it 
is  certainly  hoped  that  conditions  will  have  changed  by  that 
time.  I  also  insisted  that  an  agreement  be  reached  as  to 
the  amount  of  dividends  that  would  be  paid  during  this  in¬ 
terval,  so  that  the  company  would  not  be  subjected  to  the 
payment  of  large  dividends  which  would  of  course  deplete 
its  assets.  It  looked  for  a  while  as  if  there  might  be  some 
difficulty  with  respect  to  the  Directors.  They  insisted  upon 
three  Directors.  We  finally  agreed  with  a  provision  of  the 
By-laws  changed  so  that  it  took  four  votes  to  make  any 
action  of  the  Board  legal.  While  it  is  true  that  this  might 
prevent  us  from  doing  something  which  we  desired  to  do,  it 
will  also  prevent  them  from  doing  something,  and  in  our 
opinion,  it  is  more  desirable  to  curb  their  activities  than  it 
is  for  us  to  be  able  to  put  anything  into  effect.  The  two 
questions  of  compensation  and  dividends  therefore  were 
settled  in  advance.  In  order  to  preserve  the  assets  of  the 
company  wre  need  now  only  to  watch  for  unusual  expenses, 
which  I  think  can  be  done.  Mr.  Schoenburg’s  attitude 
throughout  the  negotiations  was  admirable.  Everything 
moved  along  as  nicely  as  could  be  expected.  Prior  to  the 
conference  I  was  fearful  there  might  be  some  delay  which 
would  prevent  Mr.  Schoenburg’s  returning  as  he  had 
planned.  To  overcome  this,  I  pointed  out  to  them  that  it 
was  very  much  to  their  advantage  that  this  be  done  quickly, 
so  we  could  get  Mr.  Schoenburg  away  and  this  they  all 
seemed  very  anxious  to  do.  I  am  extremely  glad  that  Ted 
attended  the  conference.  He  -was  very  helpful  indeed.  He 
made  friends  with  everybody  and  at  the  same  time  was  al¬ 
ways  looking  out  for  your  interests.  In  this  connection  in 
almost  every  instance  he  and  I  arrived  at  the  same  opinion 
independently.  The  whole  conference  was  rather  tedious 
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and  hard.  It  certainly  was  not  any  fun  for  anyone,  but  of 
course  we  were  not  there  to  have  any  fun  and  I  do  think 
that  what  was  done  was  done  with  a  view  of  protecting  the 
interests  in  the  future.  Time  also  of  course,  will  determine 
what  the  general  outcome  will  be.  "We  all  hope  for  the 
best.  I  am  sure  you  can  depend  on  us  to  look  out  for  your 
interest  throughout.  I  certainly  have  no  reason  to  believe 
that  Mr.  Stevenson  will  not  feel  the  same  way.  As  a 
matter  of  fact,  it  is  also  my  opinion  that  certainly  until 
1942,  Mr.  Klein  will  have  somewhat  the  same  attitude  that 
we  have.  He  is  anxious  that  the  assets  of  the  firm  be  pre¬ 
served  and  while  he  lias  always  been  willing  to  look  out  for 
Fred's  interests,  and  while  we  have  considered  him  as  a 
part  of  the  49%,  I  really  believe  that  he  will  cooperate  with 
us  to  the  best  interests  of  the  company.  I  have  reason  also 
to  believe  that  the  same  will  be  true  with  respect  to  Ernst. 
We  could  not  include  Ernst  as  a  party  of  the  51%  because 
we  could  not  discriminate  as  against  any  of  the  three  execu¬ 
tives,  and  we  did  not  want  to  put  him  in  a  position  where 
he  might  have  to  take  a  position  contrary  to  the  views  of 
his  associates,  with  whom  he  worked  daily.  This  of  course, 
I  think  you  fully  understand. 

Mr.  Schoenburg  will  no  doubt  tell  you  that  one  of  the 
workmen  called  on  Fred  for  a  loan.  Of  course  you  know 
they  are  still  negotiating  a  new  labor  contract.  There  is 
not  exactly  a  strike,  but  the  men  are  not  working,  pending 
the  negotiations.  This  man  told  Fred  he  thought  that  the 
men  were  willing  to  go  back  and  it  was  now  more  a  question 
of  jurisdiction  as  between  certain  Labor  leaders.  We  hope 
it  will  be  worked  out  soon  and  the  factory  can  be  reopened. 
According  to  Paul  there  is  plenty  of  work  to  be  done.  Some 
of  the  people  in  the  trade  have  had  to  give  their  skins  to 
competitors,  because  the  question  of  time  was  apparently 
important  to  them.  Those  who  could  wait  have  waited,  in 
hopes  the  factory  would  reopen.  There  is  another  theory 
that  it  is  being  delayed  because  the  labor  contracts  with 
some  of  the  other  competitors  expire  on  March  1st.  If  this 
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is  true  there  will  be  a  slight  further  delay.  I  will  keep  in 
touch  with  the  situation  and  advise  you. 

Very  sincerely  yours, 

George  S.  Ward 


(From  Ward) 


Defendant’s  Ex.  111. 


To: 

Thorer  &  Company, 
Leipzig  W  33, 
Germany 


February  13,  1939 


For  professional  services  rendered  your  Company  and  to 
Herbert  Schoenburg  and  Rudolph  Sack  from  1932  to 
date . $19,000.00 


Received  payment. 


Defendant’s  Ex.  111A. 

(From  Ward) 

February  13, 1939 

Thorer  &  Company, 

Leipzig  W.  33, 

Germany. 

Gentlemen : 

Over  a  period  of  several  years  no  fees  have  been  paid 
to  me  by  your  firm  or  by  it’s  individual  partners.  I  appre¬ 
ciate  of  course,  that  this  was  due  to  the  fact  that  you  were 
unable  to  remit  foreign  exchange,  and  for  that  reason  I 
have  been  content  to  wait. 
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I  would,  however,  like  to  have  this  matter  adjusted  and 
I  am  enclosing  herewith  a  bill  for  $19,000.00,  to  cover  all 
the  work  done  by  me  up  to  the  present  time.  As  soon  as 
cash  is  available  here  with  which  to  make  payments,  I  would 
be  very  glad  to  receive  your  check. 

Very  truly  yours, 


Defendant’s  Ex.  113. 


(Letter:  From  Percus  to  Ward.  June  21,  1938) 

Herman  Busch  &  Co.,  Inc.: 

Figures  for  the  last  three  years  are  as  follows : 

1935  1936  1937 

Capital  stock  tax 

valuation  $342,310.  $1,500,000.  $1,576,751. 

Net  income  94,305.  190,192  166,784. 

Excess  profits  tax  paid  2,576.  2,412.  547. 

If  the  capital  stock  valuation  of  this  corporation  had 
been  $2,000,000,  for  the  above  years,  then  the  capital  stock 
taxes  for  all  three  years  would  have  been  greater  by  an 
aggregate  of  about  $2,600.  On  the  other  hand,  it  would  not 
have  been  liable  for  the  payment  of  any  excess  profits  taxes 
whatever,  and  consequently  would  have  realized  a  net  sav¬ 
ing  of  $2,900. 

Defendant’s  Ex.  120. 


(Leiler:  Hollender  to  Ward) 

1-10-39 

Dear  George: 

I  received  your  cable  in  Zuos  yesterday  “Boycott  more 
important  other  considerations  here  unless  you  believe  will 
declare  war  on  us  Stop  write  fully  Swedish  plan  and  don’t 
act  hastily”.  "Ward. 
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Then  I  had  your  three  letters  of  Dec.  16th,  19th  and  20th, 
but  no  real  confirmation  of  our  phone  talk,  also  no  2nd  let¬ 
ter  of  Dec.  20th  as  you  say.  There  is  one  of  Dec.  21st  in 
Leipzig.  Never  mind,  I  thank  you  for  your  letters  and  all 
its  contents.  I  had  a  very  long  cable  from  Ted,  in  which  he 
also  refers  to  Basch  Althor  directors  to  be  changed  and 
why  Schoenburg  wants  $60,000  dividend  declared,  etc.  I 
should  use  Wilhelm  Meyerweissflog  for  buying  shares  or 
his  Uncle - .  I  cabled  you  the  most  important  mat¬ 

ter,  the  Stockholm  plan  last  night,  and  had  to  get  more 
money  today  so  sent  also  Ted  and  NLT.  Please  insert  be¬ 
tween  the  words  exchange  and  real  estate  “can  buy”.  My 
answer  will  tell  you  what  it  is  all  about  and  why  I  have 
such  a  hurry.  I  broke  my  promise  not  to  cable  or  write 
about  these  reasons,  because  my  friend  was  afraid  it  would 
cause  steps  from  the  other  side,  and  he  and  other  moderate 
men  are  working  that  such  economical  hard  step  should  not 
be  taken.  But  nobody  can  tell,  if  they  are  successful.  If 
your  President  or  one  of  the  Ministers  continue  speeches 
like  last  one,  and  if  Hitler  or  Von  Ribbenstrop  get  a  hot 
liver,  then  nobody  can  prevent  such  measure.  Statistics 
have  been  made  and  our  Govt,  pretends  that  D.  S.  A.  have 
invested  in  Germany  10  &  as  much  money  as  we  have  over 
there.  But  if  the  American  property  is  seized  in  my  coun¬ 
try,  then  you  will  probably  seize  the  German  property  over 
there.  Hope  to  God  nothing  of  the  kind  will  happen,  but 
who  can  tell? 
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Defendant’s  Ex.  121. 


(From  Ward) 

January  10,  1939 

Dr.  Paul  Hollender, 

Sverus,  A.  B., 

Frihamn,  Stockholm,  Sweden. 

Dear  Paul: 

I  acknowledge  receipt  of  your  radio  of  January  9th  as 
follows: 

“WAS  INFORMED  FIRST  SOURCES  ANOTHER  SPEECH  ICKES 
MEANS  SEIZING  AMERICAN  PROPERTY  HOME  IMAGINE  REAC¬ 
TION  UNDERSTAND  HURRY  STOP  SWEDISH  FRIENDS  READY  BUT 
MAHLER-STOCK  PLUS  FORTYONE  MINE  PREFERABLY  ACTUALLY 
COMBINED  MAJORITY  ALTHOR  WOULD  GRANT  ME  POWER  ATTOR¬ 
NEY  LIFETIME  MAY  GOVERNMENT  PROBABLY  GRANTS  FOR 
TWENTY  ECHANGE  REAL-ESTATE  PURCHASABLE  SIXTH  FORMER 
VALUE  INFORM  FRIENDS  PARTICULARY  TED  BASCH  DIRECTORS 
CHANGED  ALTHOR  UNESSENTIAL  THEREFORE  RESIGNATIONS 
UNNECESSARY  WILL  REMAIN  CHAIRMAN  BOARD  UNLESS  TAX- 
MATTERS  PROHIBIT  CABLE  FULL  TAXPLANATIONS  STOCKHOLM  ’  * 

The  first  statement  is  really  unbelievable  to  me,  but  of 
course,  I  appreciate  you  are  in  a  much  better  position  to 
judge  public  opinion  over  there.  From  what  I  can  gather, 
I  think  from  a  Diplomatic  point  of  view  the  German  Gov¬ 
ernment  can  make  more  blunders  than  any  other  country. 
Our  situation  certainly  is  not  understood.  Why  private 
property  of  American  citizens  should  be  seized  because 
someone  makes  a  speech  is  beyond  me.  From  a  Diplomatic 
point  of  view  I  admit  the  speech  should  not  have  been  made 
and  a  great  many  people  with  whom  I  have  talked  are  of 
the  same  opinion,  although  for  the  most  part,  most  of  them 
think  the  statements  that  were  made  were  substantially 
true.  It  all  goes  back  to  the  old  story  that  the  German 
people  are  fine,  but  the  German  Government  cannot  help 
but  get  into  hot  water. 

Because  you  are  in  a  better  position  than  I  am,  I  would 
not  tell  you  that  you  should  not  make  some  change,  but  at 
the  same  time  I  cannot  help  but  believe  that  unless  you 
absolutely  know  you  are  fully  protected  I  should  advise 
quite  strongly  against  any  hurried  action  on  your  part, 
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because  I  do  not  think  the  circumstances  require  it.  Just 
because  certain  people  in  official  life  seem  to  lose  their 
heads,  it  seems  to  me  to  be  the  right  time  for  the  right 
thinking  sort  of  people  to  be  calm  and  not  lose  their  heads. 
I  do  not  know  what  your  Swedish  proposals  really  are, 
so  I  am  not  in  a  position  to  give  you  my  opinion  as  to 
whether  they  would  work  to  your  advantage  or  disadvan¬ 
tage,  but  I  am  anxious  that  you  go  into  this  thing  quite 
thoroughly  and  not  do  anything  quickly,  and  in  any  event, 
before  any  definite  action  is  undertaken  to  advise  Ted  and 
me  what  is  planned  so  that  we  can  work  out  from  this 
point  of  view  how  it  might  affect  you.  If  this  is  to  be  a 
real  sale  I  cannot  conceive  of  how  you  would  think  it  more 
advisable  to  change  vour  American  investments  into  Ger¬ 
man  Marks.  If  it  is  not  a  real  sale,  you  must  be  absolutely 
sure  that  the  protection  afforded  to  you  is  ample  and  in 
taking  such  a  step  you  would  have  more  confidence  in 
human  nature  than  I  would  under  similar  circumstances. 
Of  course,  this  statement  would  not  be  applicable  if  it  can 
be  arranged  so  your  interests  are  fully  protected. 

Defendant’s  Ex.  122. 

(From  Ward) 

January  12,  1939 

Dr.  Paul  Hollender, 

Grand  Hotel, 

Stockholm,  Sweden. 

Dear  Paul : 

Ted  has  forwarded  various  suggestions  to  you.  If  I 
knew  exactly  what  the  facts  were  I  could  be  in  a  position 
to  give  you  my  opinion.  We  started  out  here  on  the  theory 
of  doing  something  to  protect  us  on  the  boycott,  but  ap¬ 
parently  your  first  consideration  is  of  a  different  nature. 
I  know  in  a  very  general  way  that  the  Swedish  plan  in¬ 
volves  the  sale  of  certain  shares,  but  that  is  all  I  know  about 
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it  and  I  cannot  say  that  I  am  informed  as  to  the  details 
of  such  a  plan. 

I  found  out  from  Mr.  Stevenson  that  you  are  not  only  a 
Director  but  the  President  of  Althor.  In  addition  to  your 
resigning  as  President  and  Director  of  Thorer  &  Hollender, 
I  have  also  cabled  that  you  should  resign  as  an  officer  and 
director  of  Althor.  In  my  opinion,  it  is  important  that 
you  do  so. 

Defendant’s  Ex.  123. 

(Leller:  Hollender  lo  Koch) 

January  18,  1939 

Mr.  Theodore  W.  Koch, 

305  Pioneer  Building, 

St.  Paul,  Minn. 

Dear  Ted: 

I  have  to  write  to  you  again  in  German.  Ella  just  read 
to  me  your  cable  over  the  telephone.  I  was  just  having  a 
discussion  with  my  cousins  Schoenburg  and  Sack  about  the, 
whole  situation  and  about  the  results  of  mv  Stockholm 
trip.  It  would  go  too  far  to  explain  everything  in  a  letter. 
We  have  several  projects,  and  I  left  Nauen  in  Stockholm 
because  not  everything  developed  as  quickly  as  I  expected. 
He  just  telephoned  that  he  will  have  a  very  important  and 
promising  meeting  tomorrow.  All  he  could  say  today  was 
that  probably  something  could  be  arranged  via  Sweden 
which  would  secure  us  in  all  cases,  at  least  as  long  as 
Sweden  remains  neutral,  and  thus  in  a  manner  for  which  we 
would  get  the  permission  of  the  German  government,  which 
is  advised  of  this  plan.  Nauen  told  me  that  the  Stockholm 
papers  last  night  contained  an  article  that  a  Democratic 
Senator  in  Washington  introduced  a  bill  to  register  German 
fortunes  so  that  if  matters  became  serious,  one  could  dis¬ 
pose  of  them  immediately  or  vest  them.  Thus,  you  see 
that  I  urged  haste  with  reason.  On  my  way  from  Stock- 
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holm,  I  wrote  about  this  to  Ward  yesterday  and  mailed  the 
letter  from  Berlin.  You  surely  will  get  a  copy  but  if  not, 
request  it. 

We  have  cabled  so  much  back  and  forth  that  we  fre¬ 
quently  were  quite  desperate,  and  Nauen  is  probably  right 
who  says  “It  is  senseless  to  try  to  achieve  an  understanding 
by  cables.7’  I  asked  already  before  Christmas  that  we 
should  get  together  as  soon  as  possible,  and  if  Mahler  and 
Ward  had  been  here  in  January,  we  would  have  made 
such  progress  that  an  attack  by  the  Jewish  Boycott  Com¬ 
mittee  could  not  have  touched  us.  Ward  cabled  me  in 
Stockholm  about  this  in  the  middle  of  the  night,  the  day 
before  yesterday,  and  Mahler  repeated  it  here  last  night. 

I  regret  exceedingly  that  you  lost  my  resignation  from 
Althor  and  those  of  my  cousins,  which  I  had  brought  with 
me.  I  am  sending  it  to  Ward  today  in  accordance  with 
your  proposal  and  am  cabling  you  that  I  have  done  this; 
copy  of  cable  enclosed. 

At  the  same  time,  I  propose  that  Schoenburg  could  not 
go  over  now.  He  says  himself  that  it  would  be  only  dis¬ 
turbing  and  harmful  to  us.  If  Schoenburg  does  not  go 
over  there  now,  it  is  absolutely  necessary  that  Mahler 
comes  here.  I  cabled  him  from  Stockholm  at  the  special 
telegraphic  suggestion  of  Ward  that  he  should  travel  now 
instead  of  Kralle.  When  the  new  boycott  difficulties  became 
known  here,  I  considered  it  fair  towards  the  men  of  the 
dyeing  establishments,  that  Mahler  should  stay  if  his  pres¬ 
ence  is  required,  and  if  he  is  in  a  position  to  fight  against 
these  new  attacks.  #  •  *  In  that  case,  I  would  have  time  to 
go  via  Stockholm  because  Nauen  told  me  on  the  telephone, 
as  mentioned  previously,  of  a  very  good  project  which 
probably  can  be  executed  without  much  expense.  As  long 
as  this  has  not  been  worked  out  in  detail  and  made  ready 
for  final  discussion,  and  as  long  as  it  does  not  have  yours, 
Ward’s  and  Mahler’s  consent,  it  would  be  necessary  and 
opportune  to  cloak  the  firms  abroad  in  a  manner  somewhat 
along  the  proposals  of  your  letter  of  the  3rd  or  in  the  man¬ 
ner  as  we  have  decided  in  December.  I  nevertheless  believe 
that  vour  trustee  plan  will  not  be  as  affirmatively  accepted 
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by  the  German  government  as  the  Swedish  plan,  but  we 
could  try  it.  In  any  case,  you  have  to  act  in  accordance 
with  your  own  judgment,  which  I  also  cabled  to  Ward  still 
from  Stockholm  before  I  left  there  yesterday.  This  can 
be  done  temporarily  until  we  achieve  final  arrangement 
in  the  middle  of  February.  For  this,  we  suggest  Berlin 
because  we  are  less  disturbed  there.  One  thing  I  would 
like  to  avoid,  namely  that  Mahler’s  trip  is  made  impossible 
by  a  present  trip  of  Kralle. 

Paul 

Defendant’s  Ex.  125. 

(Letter:  Koch  to  Hollender,  Jan.  23,  1939) 

I  have  cabled  you  twice  suggesting  that  you  come  over 
here  instead  or  come  to  Canada  if  on  account  of  the  boy¬ 
cott  situation  it  w’ould  seem  inadvisable  for  you  to  go  to 
New  York.  Ward,  Mahler  and  I  could  meet  you  somewhere 

in  Canada  and  discuss  all  these  questions. 

•  ••••••••• 

Defendant’s  Ex.  127. 

(Letter:  To  Hollender.  April  24,  1939) 

I  agree  with  you  that  Ted’s  claim  in  regard  to  the 
$2,500,  should  be  marked  out  when  we  get  together  prob¬ 
ably  when  you  come  over  here,  or  if  that  is  not  possible, 

if  we  get  together  over  there. 

*••••«•••• 

Defendant’s  Ex.  129. 

(Letter:  From  Hollender  to  Ward,  May  2.  1939) 

Re  the  $5,000 — for  Ted,  that  is  a  matter  to  be  talked  about 
and  settled  by  verbal  discussion  as  already  said  before. 
Otto  Nauen  remembers  that  you  have  discussed  how  those 
$5,000 — could  best  be  justified,  and  that  it  was  proposed 
that  Ted  Koch  should — besides  his  bill  for  his  actual  ex¬ 
penses  for  his  trips  and  so  on — deliver  a  bill  for  his  serv¬ 
ices  rendered  to  H.  B.  &  Co.  Otto  Nauen  remembers  that 
one  has  been  talking  about  whether  those  services  should 
be  paid  by  $5,000 — or  whether  this  amount  was  too  high. 
Mr.  Schoenburg  says  that  he  has  given  instructions  to 
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Paul  Vortrefflich  to  place  at  the  disposal  of  Ted  $5,000 — 
or  means  of  H.  B.  &  Co.  in  order  to  enable  him  to  buy 
these  shares.  Paul  Vortrefflich  has  promised  to  arrange 
this.  If  at  first  only  2500$  have  been  paid  by  Basch,  the 
reason  in  Mr.  Schoenburg ’s  mind  is,  that  Ted  has  not  yet 
established  his  bill.  If  Basch  pays  fully  those  $5,000 — , 
this  would  mean  that  in  the  case  of  repurchase  of  the  shares 
Basch  will  get  these  $5,000  and  not  Ted  Koch.  But  Messrs. 
Thorer  &  Hollender,  Inc.,  should  not  have  anything  to  do 
with  this  matter,  and  Mr.  Schoenburg  wants  to  point  this 
out  very  emphatically. 

Defendant’s  Ex.  130. 

(Letter:  From  Hollender  to  Ward,  May  6,  1939) 

Mr.  Schoenburg  and  I  agreed  again  today  that  some  lots 
should  be  bought  near  the  new  factory.  We  have  already 
agreed  upon  this  when  I  was  over  there  in  September,  and, 
as  I  understand,  it  has  been  talked  about  again  in  February, 
but  this  is  a  matter  to  be  taken  up  by  the  new  management, 
and  I  hope  they  will  go  ahead  and  buy  enough  land,  so  that 
the  factory  is  secured  against  all  troubles  that  may  come 
from  Mr.  Shipman.  H.  B.  cannot  run  the  the  risk  to  be 
left  some  day  without  steam,  and  in  my  opinion  it  will  not 
last  long,  H.  B.  &  Co.  must  build  their  own  boiler.  I 
think  it  is  only  mischief  from  Shipman  if  he  does  not  want 
to  deliver  his  steam  during  the  evenings  when  the  engineer 
is  anyway  on  his  job. 

•  ••••••••• 

Defendant’s  Ex.  132. 

(Letter:  From  Ward  to  Hollender,  May  IB,  1939) 

All  Mr.  Mahler ’s  contracts  are  now  completed  and  every¬ 
thing  is  in  order.  While  I  agree  with  you  there  was  not 
any  real  good  reason  why  he  should  make  one  dependent 
upon  the  other,  at  the  same  time  I  could  not  see  any  serious 
objection  and  I  am  particularly  glad  that  everything  has 
worked  out  so  satisfactorily.  I  again  want  to  emphasize 
the  fact  that  his  attitude  at  the  Basch  meeting  with  regard 
to  the  10  cents  allowance  was  wonderful.  He  faced  an 
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antagonistic  group.  I  was  the  only  friend  he  had.  Mr. 
Stevenson  even  seemed  to  think  the  practice  should  be  dis¬ 
continued.  "When  we  got  through,  however,  it  seemed  to 
be  pretty  generally  agreed  that  there  was  nothing  to  be 
done  except  to  continue  through  1940  in  accordance  with 
the  previous  agreement  which  had  been  made.  I  could  not 
help  but  recall  how  hard  you  and  I  worked  in  order  to  bring 
this  about,  and  in  this  connection,  of  course,  the  chief  bur¬ 
den  fell  upon  your  shoulders.  I  remember  how  Mr.  Mahler 
had  complained  about  the  damn  contracts  from  time  to  time 
and  it  was  really  a  delight  to  me  to  hear  him  speak  as  he 
did.  Personally,  I  do  not  care  how  much  he  tied  all  these 
things  up  together,  now  as  long  as  everything  has  been  ac¬ 
complished,  even  the  allowance,  which  of  course,  is  as  it 
should  be.  I  know  only  too  well  that  this  contract  was 
much  more  of  an  advantage  to  Basch  than  it  was  to  Thorer 
&  Hollender,  but  of  course,  that  too,  like  a  lot  of  other 
things,  is  water  over  the  dam,  but  I  am  glad  to  know  that 
this  has  not  been  lost  and  the  allowance  is  coming  at /such 
a  time  as  will  particularly  be  beneficial  and  in  my  opinion, 
won’t  particularly  hurt  Basch.  Mr.  Schoenburg  even  stated 
to  me  that  such  was  the  fact. 

Defendant’s  Ex.  134. 

(Letter:  From  Koch  lo  Hollender,  May  24,  1939) 

After  receiving  your  letter  and  the  copy  of  your  letter  to 
George  Ward,  in  which  you  mention  Mahler’s  criticizing 
me,  I  was  so  surprised  and  so  hurt  that  I  telephoned  George 
Ward  (at  my  own  expense)  to  ask  him  if  he  could  explain 
this.  George  said  I  should  not  let  it  bother  me  too  much 
and  that  he  thought  the  sole  reason  was  the  money  for  my 
expenses  and  services  which  Mahler  hated  to  part  with.  I 
am  sorry  this  money  question  has  made  so  much  trouble 
when,  on  my  part,  I  felt  that  no  one  would  want  to  see  me 
lose  money  as  a  result  of  the  time  I  spent  trying  to  be  help¬ 
ful.  Of  course,  Mr.  Mahler  does  not  realize  the  immense 
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amount  of  work  George  Ward  and  I  did  prior  to  the  meet¬ 
ing  at  Trenton,  as  Mr.  Mahler  was  not  informed  about  our 
discussions,  correspondence  and  cables  with  you.  If  he 
thinks  I  was  asking  for  such  an  amount  for  just  the  few 
days  I  spent  in  Trenton,  I  would  feel  as  he  does,  that  it 
was  entirely  too  much.  But  as  you  know,  almost  the  entire 
time  of  myself  and  the  two  people  in  my  office  was  spent  on 
these  matters  during  part  of  December,  and  all  of  January 
and  February. 

*•*#•••••• 

The  morning  that  George  got  back  from  Washington,  Mr. 
Mahler,  George  and  I  met  at  Jim  Stevenson’s  office  and  dis¬ 
cussed  the  papers.  Mr.  Mahler  wanted  some  changes  in 
the  service  contract  and  subordination  letter,  which  we  all 
thought  were  perfectly  fair  and  which  we  agreed  to  with¬ 
out  hesitation. 

In  your  letter  of  May  11  to  George,  you  state  that  Mr. 
Schoenburg  says  that  the  whole  $5,000,  which  I  shall  get 
according  to  the  Trenton  agreement,  shall  be  borne  by  HB 
&  Co.  When  I  was  asked  in  Trenton  how  much  stock  I 
could  take  and  pay  for,  I  said  that  I  had  no  ready  cash  to 
buy  stock,  but  if  HB  &  Co.  and  T.  &  H.  would  give  me 
checks  for  my  services,  that  I  should  like  to  use  this  money 
to  buy  the  stock.  Someone  asked  me  how  much  that  would 
be  and  I  said  that  it  was  rather  hard  to  say  offhand.  Some¬ 
one  suggested  $8,000  and  I  said  that  was  too  much,  and  I 
suggested  $5,000  as  a  rough  estimate  of  the  amount  I  would 
have  made  in  my  own  business  in  December,  January  and 
February,  if  I  had  devoted  my  entire  time  to  it,  as  I  ex¬ 
plained  to  you  in  my  letter  of  March  24.  Then  came  the 
question  of  how  it  should  be  divided  and  Mr.  Schoenburg 
said  to  Mr.  Mahler  that  it  would  be  satisfactory  with  him 
if  one-half  of  it  were  paid  by  HB  &  Co.  Mr.  Mahler  agreed 
and  I  accordingly  received  a  check  for  $2,500.00  from  HB 
&  Co.  and  the  same  from  T.  &  H.  These  checks  I  deposited 
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in  my  bank  in  St.  Paul  and  drew  my  own  check  to  pay  for 
the  stock.  I  asked  Mr.  Mahler  to  have  the  $2,500  from 
T.  &  H.  entered  merely  as  an  advance  to  me  on  the  books 
until  I  could  write  to  you  and  find  out  if  that  was  satisfac¬ 
tory  to  you. 

•  ••#•••••• 

Defendant’s  Ex.  135. 

(Lelier:  From  Ward  io  Mahler,  daled  Nov.  29,  1939) 

I  suppose  in  all  fairness,  Mr.  Koch  thought  he  was  acting 
for  Thorer  &  Hollender  when  these  long  distance  calls  were 
made  and  cables  sent.  As  I  recall,  they  all  referred  to 
Thorer  &  Hollender.  Of  course,  I  agree  with  you  abso¬ 
lutely  that  it  was  a  useless  expenditure  of  money.  Cer¬ 
tainly  two-thirds  or  three-fourths  of  such  expenses  was  an 
absolute  waste,  judging  from  the  telephone  calls  I  received 
and  after  talking  with  you,  I  appreciate  the  telephone  calls 
you  received  were  of  a  similar  nature  and  were  not  at  all 
necessary  or  important.  We  could  very  properly  advise 
him  to  this  effect,  but  I  doubt  whether  it  would  be  a  good 
policy  to  do  so.  It  is  now  water  over  the  dam  and  if  it 
does  not  occur  again,  if  it  is  agreeable  with  you,  I  am  will¬ 
ing  to  reimburse  him  to  this  extent  and  call  it  a  day,  with 
the  understanding,  of  course,  that  we  do  not  have  a  similar 
experience  in  the  future.  It  seems  to  me  it  is  worth  some¬ 
thing  to  get  the  whole  matter  definitely  settled  and  the 
enclosed  check  will  take  care  of  the  advance  payments  on 
your  records  for  this  year. 

•  •*#•••••• 

Defendant’s  Ex.  138. 

(Letter:  From  Koch  to  Ward.  Feb.  8.  1940) 

This  morning  I  have  a  letter  from  Mr.  Vortrefflich,  in 
which  he  states  that  they  are  still  working  with  the  Union 
on  a  new  arrangement  for  machine  work  on  cheaper  grades. 

•  ••*•••••• 


1261 


(From  Koch) 


Defendant’s  Ex.  143. 

October  26, 1940 


Mr.  James  A.  Stevenson 
Ardsley-on-Hudson,  New  York 

Dear  Jim: 

It  was  nice  to  hear  your  voice  on  the  telephone  the  night 
before  last  and  to  get  your  ideas  about  the  options.  George 
Ward  had  written  me  about  your  discussion  with  him  and 
I  understand  you  also  discussed  this  with  Mr.  Mahler.  I 
gathered  from  George  Ward’s  letter  that  your  proposal 
contemplated  cancellation  of  the  options.  This  would  re¬ 
lease  125  shares  of  stock  to  Paul,  Fred  and  Ernest  and  for 
this  reason  they  be  requested  to  supply  the  $25,000  or  what¬ 
ever  figure  would  be  paid  to  secure  the  cancellation  of  the 
option.  From  our  telephone  conversation  I  understood  that 
your  proposal  was  that  the  51%ers  buy  the  option  and  keep 
it  alive,  to  do  with  whatever  we  chose  at  some  future  date. 
Did  I  understand  you  correctly  in  this? 

I  gave  this  matter  some  thought  and  it  seems  to  me  there 
might  be  serious  difficulties  arising  in  the  event  we  should 
attempt  to  purchase  the  option  and  keep  it  alive.  If  we 
did  this,  I  do  not  think  we  should  keep  it  secret  from  Paul, 
Fred  and  Ernest,  and  if  we  told  them  about  it,  I  should 
think  they  would  want  to  participate  in  the  purchase.  If 
we  propose  a  cancellation  of  the  option,  we  could  certainly 
discuss  it  with  them.  They  would  benefit  by  release  of  125 
shares  of  stock  in  return  for  which  they  might  be  willing 
to  put  up  the  entire  sum  necessary. 

Yesterday  afternoon  I  called  up  George  Ward  who  was 
in  Chicago  at  that  time  and  discussed  this  matter  with  him. 
I  gather  that  he  favored  outright  cancellation  rather  than 
purchase  and  keeping  the  option  alive. 

#•*#•••  ••• 

Copies  to  Geo.  Ward  &  Curt  Mahler. 
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Defendant’s  Ex.  145. 

(Leiier:  From  Ward  to  Koch.  Nov.  8,  1940) 

After  I  talked  with  you,  I  talked  with  New  York  and  we 
agreed  that  the  following  radio  be  sent : 

“PREVIOUSLY  REMITTED  ALL  THAT  IS  DUE  STOP  FURTHER  RE¬ 
MITTANCES  CAN  ONLY  BE  MADE  FOR  COMMISSIONS  ON  GOODS 
NOT  YET  ARRIVED  OR  FOR  SALE  OPTION". 

##*#•*•••• 

Defendant’s  Ex.  146. 

(Letter:  To  Koch  from  Weird,  Nov.  20,  1940) 

Dear  Ted: 

I  received  your  letter  this  morning.  I  am  in  hearty 
agreement  with  the  proposal  to  cable  that  you  agree  with 
Stevenson’s  recommendations  that  the  option  be  disposed 
of.  I  talked  with  Mr.  Mahler,  however,  and  he  doesn’t  see 
any  particular  reason  why  this  should  be  done  now.  He 
does  think  that  the  plans  should  all  be  made  so  that  it  can 
be  done  quickly  if  it  is  ever  necessary.  He  is  not  very 
agreeable  to  Paul  and  Fred’s  getting  a  larger  interest  in 
the  company.  While,  of  course,  I  appreciate  his  point  of 
view  to  a  certain  extent,  I  think  any  publicity  in  connection 
with  this  would  be  absolutely  fatal,  and  the  only  sure  pro¬ 
tection  would  be  to  get  this  option  out  of  the  way.  I  am 
afraid,  also,  that  unless  we  have  a  firm  offer  and  an  actual 
acceptance,  wfith  proper  power  of  attorney  to  execute  the 
necessary  papers,  there  might  be  some  question  about  the 
purchase.  Merely  an  agreement  to  do  it  if  we  w’ant  to 
isn’t  exactly  enough.  Looking  at  it  from  another  point  of 
view,  I  don’t  know  what  good  this  option  is  anyway.  Un¬ 
der  existing  circumstances,  it  could  never  be  exercised  with 
any  success  because  there  wouldn’t  be  any  business.  I  am 
sure  you  understand.  If  you  still  think  as  you  indicated  in 
your  letter  and  if  you  desire  to  do  so,  you  can  send  the 
cable.  This  morning  I  had  a  radio  that  Haddock  would  be 
at  the  Grand  Hotel  in  Stockholm  on  the  25th  w’hich  would 
simplify  matters  considerably  as  you  have  plenty  of  time 
for  a  cable.  If  you  send  the  cable,  you  can  definitely  state 
that  I  am  in  total  agreement,  and  I  know  that  Stevenson 
also  asrrees. 
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Defendant’s  Ex.  147. 

(Letter:  From  Koch  to  Ward.  Nov.  22.  1940) 

I  note  that  Mr.  Mahler  does  not  like  the  idea  of  Paul’s 
and  Fred’s  getting  a  larger  interest  in  the  company.  I 
am  quite  in  agreement  with  Mr.  Mahler  on  this  but  I  do  not 
see  how  we  can  work  it  out  any  other  way.  Perhaps  the 
termination  of  the  option  could  be  used  as  an  inducement 
to  Paul  and  Fred  to  meet  the  problem  that  Mr.  Percus 
mentioned  to  you.  If  this  could  be  done,  T.  &  H,  would 

also  benefit.  Do  you  think  that  is  a  possibility? 

•  #**##*•*# 

“STRONGLY  ADVISE  SELLING  OPTION  PROMPTLY  AS  POSSIBLE 
PRICE  NOT  SO  IMPORTANT  JIMMIE  GEORGE  AGREE”. 

I  trust  this  meets  with  your  approval.  I  am  sending  a 

copy  of  this  letter  to  Mr.  Mahler. 

•  ##••••••• 

Defendant’s  Ex.  148. 

(Letter:  From  Koch) 

November  25, 1940 

Mr.  George  S.  Ward 
Union  Trust  Building 
Washington,  D.  C. 

Dear  George : 

This  morning  I  received  your  handwritten  copy  of  letter 
from  Zurich  of  October  29th,  most  of  which  I  did  not  un¬ 
derstand  as  I  am  not  familiar  with  the  $40,000  of  January 
1936  (Bardenou)  but  evidently  Otto  and  Paul  are  pretty 
worried.  Apparently  now  he  needs  $70,000  instead  of  the 
original  $30,000  and  then  $40,000. 

I  received  a  letter  from  Paul  this  morning  also,  of  which 
I  enclose  a  copy  herewith.  I  am  also  sending  a  copy  to  Mr. 
Mahler. 

In  regard  to  the  option,  I  don’t  see  how  we  can  work  it 
out  if  Paul  is  going  to  ask  a  price  as  high  as  $40,000.  How 
would  it  be  if  one  of  us  (preferably  yourself)  cabled  him 
that  we  do  not  want  the  option  but  we  consider  it  essential 
to  get  it  out  of  the  way,  that  at  the  price  he  mentioned  it 


1264 


would  be  impossible  and  that  the  lower  he  makes  the  price 
the  better  chance  we  have  of  getting  it  cancelled. 

I  note  that  the  morning  papers  carry  reports  from  Wash¬ 
ington  that  the  United  States  is  considering  the  possibility 
of  freezing  credits  of  belligerents.  I  suppose  that  would 
not  affect  remittances  to  Sweden  but  I  should  not  be  sur¬ 
prised  if  in  time  such  remittances  might  be  subject  to 
licensing. 

«#•••••••• 

i 

Defendant’s  Ex.  149. 

NOVEMBER  29,  1940 

GEORGE  S.  WARD 
UNION  TRUST  BUILDING 
WASHINGTON,  D.  C. 

RECEIVED  FOLLOWING  RADIO  QUOTE  REFERRING  CABLE  WE  ARE 
READY  TO  SELL  YOU  GEORGE  JIMMY  OUR  OPTION  ACCORDING 
CONTRACT  FEBRUARY  1STH  1939  PERCENTAGE  YOUR  DISCRETION 
CASHPAYMENT  ON  SWEDISH  ACCOUNT  TO  BE  NAMED  LATER 
CABLE  US  PERCENTAGE  PRICE  PLEASE  CONSIDER  PRICE  MUST 
BE  REASONABLE  HIGH  IF  TOTAL  CASH  NOT  ARRANGEABLE 
MOSTLY  CASH  BALANCE  ON  CREDIT  HERBERT  PAUL  SIGNED 
KARAKUL  UNQUOTE.  CAN  YOU  FIGURE  OUT  WHAT  IT  MEANS. 

TED  KOCH 


Defendant’s  Ex.  150. 

COPY  OF  CABLE  RECEIVED 
FROM  AGOS,  STOCKHOLM 
LC  TO  WARD 

DECEMBER  8,  1940 

NOT  RECEIVED  ANY  COMPLETE  CABLE  OFFER  REGARDING  SALE 
OPTION  YESTERDAY  NOR  TODAY  STOP  ACCORDING  TODAYS  IN¬ 
FORMATION  OTTO  PERMISSION  WILL  BE  GRANTED  TO  CANCEL 
OPTION  PROVIDED  25%  PAY  BOOK  VALUE  LESS  15%  AND  24% 
BOUGHT  BY  FRIENDS  PLUS  TEN  PERCENT  TOTALLING  26400  DOL¬ 
LARS  PERHAPS  WITH  HELP  OF  LOAN  ON  51%  STOP  ALTOGETHER 
AT  LEAST  49000  DOLLARS  PLUS  10%  TOTALLING  53900  DOLLARS 
MUST  BE  SOONEST  REMITTED  ENSKILDA  STOP  FOR  24%  SAME 
CONDITIONS  AS  FOR  51% 


AGOS 
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Defendant’s  Ex.  151. 

GEO.  S.  WARD 
UNION  TRUST  BUILDING 
WASHINGTON,  D.  O. 

My  dear  Mr.  Vortrefflich, 

Mr.  Koch  wrote  me  he  might  be  in  New  York  the  first  part 
of  next  week  and  if  such  is  the  case  it  occurred  to  me  we 
might  have  a  meeting  then.  Perhaps  it  could  take  the  place 
of  the  meeting  the  16th.  If  not  we  could  agree  as  to  what 
is  to  be  done  later.  Keep  it  in  mind  and  have  everybody 
be  ready  which  I  suppose  won’t  be  difficult  if  they  are  in 
town. 

Sincerely, 

Geo  S.  Ward. 

Dec.  2nd. 


Defendant’s  Ex.  154. 

COPY  OF  CABLE  SENT 
PAUL  HOLLENDER 
GRAND  HOTEL 
STOCKHOLM 

DECEMBER  9,  1940 

YOUR  OPTION  COVERS  ONLY  75%  REMAINING  25%  IS  FREE  SINCE 
39  WILL  CABLE  TOMORROW  FIRM  OFFER  FOR  CANCELLATON  OF 
ENTIRE  OPTION  STOP  PRESENT  DISTRIBUTION  SHARES  WILL 
NOT  BE  CHANGED  BY  CANCELLATION  AS  PAYMENT  WLL  BE 
MADE  FOR  CANCELLATON  ONLY 

WARD 


Defendant’s  Ex.  155. 

COPY  OF  CABLE  SENT 
PAUL  HOLLENDER 
GRAND  HOTEL 

STOCKHOLM  LC 

DECEMBER  9,  1940 

LARGER  OFFER  INCLUDES  9000  TO  COMPLETE  $40,000  LESS  15% 
STOP  YOUR  CABLE  ACCEPTANCE  MUST  READ  63000 


WARD 
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Defendant’s  Ex.  156. 

GEORGE  WARD  10/12/40 

HOTEL  PENNSYLVANIA 
NEW  YORK 

SENIOR  RECEIVED  ONE  CABLE  MONDAY  THREE  TODAY  AN¬ 
SWERED  ACCEPTATION  S1XTYTHREE  THOUSAND  DOLLARS  UN¬ 
DERSTAND  SIXTYTHREE  THOUSAND  DOLLARS  PAYABLE  ONE  SUM 
ENSKILDA  CONTAIN  NINE  THOUSAND  DOLLARS  ADDITIONAL  TO 
25.216.S6  CENTS  IN  SETTLEMENT  OF  SALE  OTOOLE  ACCOUNT  TO 
POMATUM  CABLE  CONFIRMATION  ALSO  WHETHER  ADDITIONAL 
CABLE  REGARDING  FIFTYFOUR  THOUSAND  DOLLARS  NEEDED 
STOP  MUNCK  ARRANGING  POWER  ATTORNEY  AS  REQUESTED 
STOP  YOU  MAY  ALSO  PHONE  115S99  TILL  MIDNIGHT  STOCKHOLM 
TIME  GRAND  AFTERWARDS 

AGOS 


Defendant’s  Ex.  157. 

(Letter:  From  Ward  lo  Meyn.  Dec.  12.  1940) 

3.  Receipt  by  you  of  $63,000.00  from  the  Stockholders  of 
Herman  Basch  and  Company,  more  specifically  set  forth 
below : 


Paul  Vortrefflich 

$11,392.00 

Fred  Basch 

11,392.00 

Ernst  Nauen 

6,272.00 

Fred  A.  Klein 

2,304.00 

George  S.  Ward 

12,160.00 

T.  W.  Koch 

12,160.00 

James  A.  Stevenson 

8,320.00 

$64,000.00 

You  will  note  these  checks  total  $64,000.00.  Of  the 
amount  received  by  you,  $63,000.00  is  to  be  transmitted  by 
cable  to  Stockholm’s  Enskilda  Bank  for  the  account  of 
Thorer  and  Company.  The  remaining  $1,000.00  is  to  be 

forwarded  to  me  to  pay  all  necessary  expenses. 

##*•#•••#• 

Defendant’s  Ex.  160. 

(Letter:  From  Ward  lo  Koch.  Apr.  18.  1941) 

Nothing  really  important  happened  at  the  meeting.  Dr. 
Nauen  reported  orders  had  been  placed  for  everything  and 
the  total  amount  was  a  little  less  than  the  figures  at  the  last 
meeting.  No  doubt  they  will  be  increased,  however,  as  such 
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is  usually  the  case.  Paul  brought  up  the  question  of  cross 
options  and  stated  he  had  promised  you  to  wait  until  you 
were  present,  so  it  is  the  plan  to  take  up  this  matter  at  our 
May  meeting.  This  meeting  will  be  held  in  the  latter  part 
of  May,  probably  May  21  or  22. 

*  *  *  Mr.  Percus  brought  up  the  question  of  reimbursing 
Mr.  Mahler  for  the  excess  tax  payment  which  he  had  to 
make  by  reason  of  the  $66,000  dividend  in  1940.  It  seemed 
to  be  a  consensus  of  opinion  that  there  should  be  at  least 
some  partial  reimbursement  for  such  excess  tax  liabilities. 
Mr.  Percus  made  out  the  returns  for  Fred,  Paul,  Ernst,  and 
Mahler,  and  will  therefore  compute  what  this  excess  tax 
amount  is.  Jimmy  is  to  compute  his  and  give  the  informa¬ 
tion  to  Mr.  Percus.  The  same  is  true  for  Mr.  Kline  and 
for  me.  You  are  requested  to  make  the  same  computation 
and  furnish  this  information  confidentially  to  Mr.  Percus. 
It  was  agreed  that  we  all  should  compute  our  taxes  as  they 
would  have  been,  but  for  this  dividend  which  we  received 
in  Decmber  and  which  we  immediately  turned  over,  the  dif¬ 
ference  between  what  the  tax  liability  would  have  been 
without  this  dividend  and  what  it  actually  was  with  the 
dividend  is  the  figure  designed.  It  hasn’t  been  decided 
whether  the  full  amount  will  be  paid,  but  it  is  the  intention, 
either  this  year  or  in  subsequent  years  to  reimburse  all  of 
us  on  this  account.  Sometime  before  the  next  meeting  you 
make  your  computation  and  send  them  to  Mr.  Phillip  M. 
Percus.  565  5th  Avenue,  New  York  City.  •  *  • 

Defendant’s  Ex.  161. 

(Letter:  Koch  to  Ward.  Apr.  19.  1941) 

*  •  *  I  was  interested  to  hear  that  Mr.  Percus  brought  up 
the  question  of  reimbursing  Mr.  Mahler  for  the  excess  tax 
payment  he  had  to  make  by  reason  of  the  dividend  of  1940. 
I  assume  that  Mr.  Percus  meant  the  excess  tax  after  de¬ 
ducting  the  $60  a  share  dividend  paid  in  February  1941. 
It  was  my  understanding  that  this  February  dividend  was 
to  be  an  offset  to  the  increased  tax  liability  incurred  but, 
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as  was  casually  mentioned  in  the  meeting  of  March  27th, 
everybody’s  excess  tax  liability  was  probably  greater  than 
the  February  dividend.  In  my  case,  the  excess  tax  liability 
was  not  very  much  greater  than  the  $60  a  share  February 
dividend.  I  have  already  had  my  statistician  make  this 
computation  and  will  send  the  figures  to  Mr.  Percus  in  a 
few  days.  *  •  • 

•  ••••••••• 

Defendant’s  Ex.  162. 

(Leller:  Ward  lo  Koch.  Jan.  31,  1941) 

We  declared  a  dividend  of  $30,000  to  make  the  total 
$100,000,  as  agreed,  payable  today.  This  dividend  will  be 

$60  a  share  on  the  Althor  shares. 

#••••••••• 

Defendant’s  Ex.  164. 

(Leller:  From  Ward  lo  Mahler.  June  9.  1941) 

I  have  a  letter  from  Ted  in  which  he  says  he  has  been 
assured  in  a  letter  from  Jimmy  Stevenson  that  no  action 
would  be  taken  on  the  cross  options  at  the  meeting  on  June 
17.  At  the  same  time  he  tells  me  he  may  not  have  to  go  to 
Texas,  in  which  event  he  could  come  for  the  opening  of  the 
new  plant  in  July  at  which  time  the  meeting  could  be  also 
held. 

##•••••••• 

Defendant’s  Ex.  165. 

(Leller:  From  Mahler  lo  Ward.  June  10,  1941) 

I  repeat  again  that  I  consider  JimmyStevenson’s  policy 
of  delaying  the  cross  options  rather  dangerous.  The  peo¬ 
ple  concerned,  in  my  opinion,  are  upset  about  it. 

«••••••••• 

Defendant’s  Ex.  166. 

(LeHer:  From  Ward  lo  Mahler,  June  11,  1941) 

I  am  very  sorry  Jimmy  made  it  impossible  for  us  to  dis¬ 
cuss  the  cross  options  at  our  last  meeting.  The  date  had 
definitely  been  set  and  had  been  postponed  in  order  that 
Ted  could  be  present.  I  was  quite  disappointed  the  matter 
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wasn’t  settled  then  because  I  agree  with  you  it  should  be 
discussed  and  settled. 

•  ••••••••• 

Defendant’s  Ex.  167. 

(Letter:  From  Ward  to  Koch.  June  20.  1941) 

The  meeting  on  Tuesday  was  adjourned  over  until  4 :30 
on  Wednesday.  At  that  time  the  question  of  cross  options 
was  discussed  fully.  Paul  was  quite  anxious  that  the  stock 
certificates  be  delivered  to  each  of  the  stockholders  and  the 
Escrow  agreement  terminated.  He  also  wanted  to  do  away 
with  the  A.  &  B.  groups  and  provide  that  each  surviving 
stockholder  should  take  over  the  stockholdings  of  any  de¬ 
ceased  stockholder  in  proportion  to  his  present  holdings. 
He  insisted  that  this  would  not  change  the  ratio.  Both  Mr. 
Mahler  and  Jimmy  were  inclined  to  agree  with  him.  Klein 
and  I,  however,  insisted  that  it  would  change  the  ratio  and 
we  proved  to  them  all  that  such  was  the  case. 

It  was  tentatively  agreed  we  would  write  new  cross  op¬ 
tions  based  on  the  same  terms  as  the  old  cross  options  but 
instead  of  having  A.  &  B.  groups  accomplish  the  same  pur¬ 
pose  by  having  each  stockholder  in  his  cross  option  desig¬ 
nate  the  other  stockholder  who  would  have  a  prior  prefer¬ 
ence  to  purchase  his  stock.  The  shares  would  be  delivered 
but  they  would  be  endorsed  with  a  legend  showing  that 
they  were  issued  subject  to  an  agreement  more  particu¬ 
larly  described,  a  copy  of  which  would  be  on  file  in  the 
offices  of  the  company. 

Jimmy  was  designated  to  draw  up  the  proposed  cross 
options  and  have  them  ready  for  a  meeting,  which  is  now 
proposed  to  hold  on  July  8.  We  don’t  know  what  your 
plans  are  although  Jimmy  advised  the  meeting  it  was  pos¬ 
sible  you  wouldn’t  go  to  Texas  and  might  be  available  in 
July.  Would  July  8  be  satisfactory  to  you? 

Under  the  provisions  of  Executive  Order  8389,  as 
amended  June  14,  1941,  it  is  incumbent  upon  everyone  in 
this  country  who  had  any  knowledge  of  any  German  owner- 
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ship  to  make  a  full  report.  This  report  must  show  any 
interest  as  of  January  1,  1940  and  any  interest  as  of  June 
14,  1941,  together  with  an  explanation  of  any  changes  that 
may  have  taken  place  in  the  meantime.  You  'will  recall 
that  on  January  1,  1940  there  was  outstanding  an  option 
given  by  each  of  Althor  stockholders  to  repurchase  their 
shares  at  a  fixed  price  any  time  after  1945  up  to,  and  in¬ 
cluding,  1954.  I  am  glad  to  say  this  option  was  purchased 
by  all  of  us  from  the  person  to  whom  the  option  was  given 
on  Dec.  13,  1940  so  that  there  is  absolutely  no  question 
about  the  100%  American  citizenship  $f  the  company. 

In  order,  however,  to  comply  with  the  provisions  of  the 
Executive  Order  it  will  be  necessary  for  all  the  stock¬ 
holders  of  Althor  to  make  a  report  showing  this  interest  as 
of  January  1,  1940  and  explaining  the  purchase  of  such 
option  in  December  of  the  same  year.  Whether  or  not  we 
will  have  to  file  a  separate  report  or  whether  we  may  file  a 
joint  report  is  to  be  ascertained  by  Jimmy  and  he  will  ad¬ 
vise  us.  If  a  joint  report  may  be  filed,  Jimmy  will  prepare 
it  and  have  it  ready  for  signature  at  our  meeting  of  July 
S.  Under  the  law  it  is  necessary  that  all  such  reports  be 
filed  by  July  14.  I  am  sure  you  agree  with  me  that  the 
purchase  of  this  option  of  December  1940  was  most  ad¬ 
visable  and  the  best  thing  that  we  could  possibly  have  done. 

It  frees  this  company  from  any  German  interest  whatever. 

#••••••••• 

Defendant’s  Ex.  170. 

(Letter:  From  Percus  to  Ward,  Sept.  15,  1941) 

The  following  were  the  officers  and  the  directors  of  Her¬ 
man  Basch  &  Co.,  Inc.  as  of  January  1,  1938  and  January 
1, 1939: 

January  1,  1938: 

Officers : 

President — Fred  Basch 
Vice  President — Curt  Mahler 
Treasurer — Paul  W.  Vortrefflich 
Secretary — Ernest  Nauen 
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Directors : 

Curt  Mahler,  Geo.  S.  Ward,  Ernest  Nauen,  Paul  W. 
Vortrefflich  and  Fred  Basch 

January  1,  1939: 

Officers : 

President — Fred  Basch 
Treasurer — Paul  W.  Vortrefflich 
Secretary — Ernest  Nauen 

Directors : 

Geo.  S.  Ward,  Ernest  Nauen,  Paul  W.  Vortrefflich 
and  Fred  Basch 

The  following  were  the  officers  and  the  directors  of 
Althor,  Incorporated  on  January  1, 1939 : 

Officers : 

President — Geo.  S.  Ward 
Treasurer — Curt  Mahler 
Secretary — James  A.  Stevenson 

Directors : 

George  S.  Ward,  Curt  Mahler  and  James  A.  Steven¬ 
son 

From  my  records  it  wnuld  appear  that  the  option  was 
purchased  on  December  12,  1940,  as  that  is  the  date  when 
the  dividend  of  $64,000.  was  declared.  The  option  was 
given,  according  to  my  information,  on  February  20,  1939. 

•  ••••••••• 

Defendant’s  Ex.  171. 

(Letter:  From  Koch  to  Stevenson.  Jan.  25.  1940) 

I  suppose  a  stockholders’  meeting  will  be  held  shortly  to 
re-elect  the  officers  and  directors  for  the  ensuing  year.  At 
such  meeting,  our  group  has  control  through  ownership  of 
51%  of  the  stock,  which  Mr.  Schoenburg  so  strongly  in- 
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sisted  upon.  We  can  therefore  be  effective  in  acting  in  our 
fiduciary  capacity. 

I  was  very  glad  to  have  the  copy  of  the  minutes  of  the 
Basch  stockholders’  meeting  held  last  year  at  Trenton.  I 
had  forgotten  that  in  amending  the  by-laws,  it  was  pro¬ 
vided  that  “no  action  shall  be  taken  or  resolution  adopted 
by  the  board  except  with  the  affirmative  vote  or  consent 
thereto  of  at  least  four  (4)  directors  of  the  board  (of  6)”. 
In  other  words,  if  you,  George  Ward  and  myself  had  voted 
against  the  additional  bonuses,  no  action  could  be  taken  or 
resolution  adopted  in  regard  to  the  additional  bonuses. 

Of  course,  the  good  will  of  Basch,  Vortrefflich  and  Nauen 
is  more  important  than  the  $4,500  and  while  I  stood  alone 
in  the  unpleasant  job  of  questioning  our  authority  to  ap¬ 
prove  these  bonuses,  it  might  have  caused  some  ill  feeling 
to  refuse  to  vote  them  when  we  did  not  have  the  employ¬ 
ment  contracts,  which  prohibit  them,  at  hand.  If  this  is 
explained  in  a  stockholders’  meeting,  additional  bonuses 
may  not  even  be  brought  up  at  the  year-end  directors’ 
meeting. 

•  **••••••• 

I  am  sending  a  copy  of  this  letter  to  Mr.  Ward  and  Mr. 
Mahler.  We  were  all  so  much  griped  by  what  Basch, 
Vortrefflich  and  Nauen  got  away  with  that  we  should  give 
some  thought  to  preventing  its  recurrence  without  causing 
illwill. 

•  »•••••••• 

Defendant’s  Ex.  172. 

(Letter:  From  Klein) 

May  28, 1942 

George  S.  Ward,  Esq., 

609  United  Trust  Bldg., 

Washington,  D.  C. 

Dear  George: 

Jim  now  has  before  him  the  memorandum  that  I  wrote 
you  about  on  the  25th,  the  proposed  affidavits  of  Fred  and 
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Dr.  Nauen,  a  statement  prepared  bv  Paul  personally  (which 
has  to  be  whipped  into  shape),  certain  suggestions  which 
I  made  to  your  statement,  and  Mr.  Mahler’s  memorandum 
which  Jim  showed  me  and  I  thought  was  excellent.  I  am 
preparing  an  affidavit  of  my  own  which  will  be  finished  to¬ 
day  and  delivered  to  Jim.  Jim  expects  a  memorandum 
from  Ted  Koch. 

These  papers  Jim  was  going  to  submit  to  Mr.  Lancaster, 
as  we  all  felt  that  he  could  well  help  us  as  to  the  form  and 
contents  of  the  memorandum  and  affidavits.  I  hope  that  we 
will  hear  from  Mr.  Lancaster  before  the  day  is  out  Yes¬ 
terday  we  met  with  the  Union  officials  to  sign  the  employ¬ 
ment  agreements.  A  memorandum  is  enclosed  covering  the 
discussions.  The  ceiling  situation  will  undoubtedly  be  quite 
serious  for  American,  Alaska  and  Becher  and  they  prob¬ 
ably  will  complain  to  the  Union  for  a  revision  of  the  wage 
scale  when  the  Union  submits  the  agreements. 

Very  truly  yours, 

•  ••••••••• 

Defendant’s  Ex.  173. 

May  23, 1942 

Mr.  James  A.  Stevenson 
55  Wall  Street 
New  York,  N.  Y. 

Dear  Jimmie : 

I  enclose  the  original  and  two  copies  of  the  statement 
which  was  prepared  in  New  York  together  with  two  addi¬ 
tional  copies  of  Page  4.  I  understand  Mr.  Mahler  has  for¬ 
warded  you  two  copies  of  the  first  three  pages.  You  should 
now,  therefore,  have  four  complete  signed  copies. 

I  also  enclose  a  letter  about  the  matter  which  you  dis¬ 
cussed  with  me  yesterday.  Attached  to  this  letter  are  three 
signed  copies.  If  you  think  any  changes  should  be  made  or 
anything  should  be  added  please  let  me  know.  I  would  also 
be  glad  if  you  would  present  this  letter  to  Mr.  Lancaster 
and  Mr.  Cowen  for  their  approval. 
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I  also  enclose  a  copy  of  a  letter  I  have  today  forwarded 
to  Mr.  Klein.  Copies  are  also  being  sent  to  Messrs.  Basch, 
Vortrefflich,  Xauen,  and  Mahler. 

I  hope  you  will  be  able  to  prepare  the  affidavit  as  soon  as 
you  possibly  can  so  that  all  of  this  proof  may  be  presented 
this  coming  week. 

Sincerely, 

Geo.  S.  Ward 

GSW:S 


Defendant’s  Ex.  174. 

May  23, 1942 

Mr.  Curt  Mahler 
250  W est  30th  Street 
New  York,  N.  Y. 

Dear  Mr.  Mahler : 

I  received  your  letter  of  May  22nd  with  the  original  and 
one  copy  of  my  statement  together  with  two  copies  of  Page 
4.  I  have  signed  the  statement  and  forwarded  it  to  Mr. 
Stevenson  today. 

I  also  acknowledge  receipt  of  a  copy  of  your  statement. 
I  note  that  you  have  forwarded  copies  of  your  statement 
and  my  statement  to  Mr.  Koch. 

I  am  enclosing  herewith  a  copy  of  a  letter  I  have  today 
sent  to  Mr.  Klein.  Copies  of  this  letter  have  also  been  sent 

to  Messrs.  Basch,  Vortrefflich,  Nauen,  and  Stevenson. 

• 

Sincerely, 

Geo.  S.  Ward 

GSW:S 

Enclosure 

•  •••••*••• 

Defendant’s  Ex.  175. 

(Letter:  From  Ward  to  Koch,  July  9,  1942) 

Mr.  Clav  has  told  Mr.  Cowen  that  he  didn’t  like  the  set-up 
and  that  it  should  be  materially  changed.  Mr.  Cowen  told 
him  what  the  plans  were  for  the  end  of  the  year  and  he 
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agreed  with  Mr.  Cowen  that  perhaps  that  would  be  a  better 
time  to  effect  some  kind  of  a  reorganization.  I  tried  to 
find  out  what  he  expected  but  Mr.  Cowen  told  me  that  as 
long  as  nothing  could  be  done  at  this  time  Mr.  Clay  had  said 
he  would  rather  not  commit  himself.  From  what  I  know  I 
feel  quite  frankly  that  we’ll  have  to  put  our  house  in  better 
order  and  it  may  be  necessary  for  some  of  us  to  sell  all  or 
part  of  our  stock  in  order  to  do  so.  I  don’t  know  how  the 
others  feel  but  I  do  know  Mr.  Mahler  is  willing  to  sell  some 
of  his  stock  and  I  know  I  am  willing,  and  perhaps  I  went 
on  a  limb  when  I  told  the  meeting  that  I  was  sure  you  would 
be  glad  to  cooperate  in  any  way  you  could.  I  don’t  suppose 
I  have  committed  you  to  anything  you  don’t  want  to  do  but 
I  felt  you  were  certainly  willing  to  help  in  any  way  it  was 
deemed  advisable. 

•  ••••••••• 

Defendant’s  Ex.  177. 

(Ward  Memorandum) 

Althor,  Inc. 

This  company  owns  all  of  the  stock  of  Herman  Basch  & 
Company.  It  has  500  shares,  of  which  I  own  95  shares,  or 
19%.  The  other  stockholders  are  as  follows: 


Curt  Mahler 

100 

shares 

Paul  W.  Vortrefflich 

89 

<  c 

Fred  Basch 

89 

u 

Ernst  Nauen 

49 

ll 

Theodore  W.  Koch 

25 

1 1 

Fred  A.  Klein 

18 

u 

James  A.  Stevenson 

18 

<  < 

William  Lancaster 

17 

<  < 

In  1939  all  of  the  shares  were  purchased  by  the  above 
American  citizens  from  Thorer  &  Company,  a  German 
partnership.  The  price  paid  was  $100,000.00,  so  that  the 
cost  of  each  share  was  $200.  At  that  time,  however,  in  or¬ 
der  to  get  control  of  this  company  it  was  necessary  to  give 
an  option  back  to  the  former  owners,  under  the  terms  of 
which  they  were  permitted  to  rebuy  this  stock  for  an  indefi- 
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nite  period  of  time  at  $220  a  share.  In  December  1940  this 
option  was  cancelled  by  payment  of  $63,000  to  Thorer  & 
Company.  This  represents  $128  a  share  so  my  propor¬ 
tionate  part  was  $12,160.  Since  that  time  the  stock  has 
been  entirely  owned  free  of  any  option  or  secret  under¬ 
standing  of  any  kind  by  the  American  stockholders  above 
referred  to. 

*#•*•••••« 

Taking  into  consideration  the  various  factors  the  stock 
of  Althor,  Inc.  has  a  book  value  of  probably  $1,200  a  share. 
I  doubt  if  it  could  be  sold  for  that  price,  although  it  is  pos¬ 
sible  that  Messrs.  Vortrefflich  and  Basch  would  be  willing 
to  pay  a  very  substantial  price  because  their  holdings  to¬ 
gether  with  my  stock  would  give  them  a  majority  interest 
in  the  company.  I  know  the  stock  is  worth  $750  a  share. 
Perhaps  some  of  the  stockholders  would  be  willing  to  pay 
considerably  more  because  with  my  stock  ownership  they 
might  then  be  in  a  position  to  have  complete  control  and 
in  the  event  of  a  sale,  an  attempt  should  be  made  to  inter¬ 
est  Messrs.  Basch  and  Vortrefflieh  for  this  reason.  The 
stock  has  been  paying  15%  dividends. 

September  9,  1942 

Defendant’s  Ex.  179. 

(Letler:  Ward  lo  Koch,  July  15,  1944) 

2.  Mr.  Clay  (Treas.)  has  told  Mr.  Cowen  he  didn’t  like 
the  set-up  and  would  insist  it  be  changed.  Mr.  C.  thinks  it 
means  both  a  change  in  ownership  and  and  a  change  in 
Directors.  We  don’t  know  definitely.  Apparently  it  will  all 
come  out  in  Dec.  or  Jan.  I  rather  judge  they  want  the  con¬ 
trol  in  the  management. 

I  wrote  you  to  give  you  all  the  advance  information  I 
could.  Nothing  was  said  about  price.  Klein  objected  to 
cross  Directors  of  T  &  H  but  Mr.  C.  thinks  he  is  more  ob¬ 
jectionable  to  the  Treas.  and  should  get  out.  That’s  about 
all  I  know. 
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Defendant’s  Ex.  182. 

(From  Ward) 

January  25,  1943 

Mr.  James  A.  Stevenson 

55  Wall  Street 

New  York,  New  York 

Dear  Jim : 

Thanks  for  your  letter  of  January  22nd.  I  am  not  as 
familiar  with  voting  trust  agreements  as  I  should  perhaps 
be,  but  the  document  which  you  prepared  seems  to  be  all 
right  and  if  it  determined  that  some  such  arrangement 
should  be  made  I  certainly  hope  it  will  be  done. 

We  don’t  know,  of  course,  what  will  be  necessary.  If  it 
is  necessary  that  some  of  us  sell  some  of  our  stock  I  am 
perfectly  agreeable  to  do  so  and  I  hope  all  the  others  will 
feel  the  same  way.  Even  if  such  an  arrangement  may  be 
required  it  would  seem  that  the  voting  trust  agreement 
which  you  prepared  would  be  satisfactory  and  it  is  all  the 
more  reason  for  having  a  voting  trust  if  there  must  be  a 
change  in  ownership. 

As  soon  as  some  of  these  conditions  have  been  decided 
one  way  or  another  I  will  come  up.  Until  such  is  done  it 
seems  to  me  there  isn’t  anything  that  could  really  be  ac¬ 
complished. 

Sincerely, 

*•••#•#•#• 

Defendant’s  Ex.  190. 

(Memorandum  on  letterhead  of  George  S.  Ward) 

The  cost  of  the  Althor  stock  to  Thorer  &  Company  was 
practically  nothing.  When  they  received  $163,000  in  pay¬ 
ment  of  their  interests  they  made  a  handsome  profit.  . 

•  •*•*••••• 

Defendant’s  Ex.  191. 

(Letter:  From  Otto  Nauen  to  Ward) 

German  authorities  are  very  much  in  favor  of  some  steps 
to  be  taken  by  us  to  protect  all  our  foreign  companies 
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against  political  events.  They  recommend  particularly  to 
use  our  relations  to  Sweden  for  this  purpose,  but  plans  with 
Swedish  people  are  not  at  all  ripe.  Up  to  now  they  gave 
us  only  a  general  agreement  to  negotiate  with  us  about 
useful  steps  to  this  protection.  I  personally  until  now 
didn’t  meet  the  Swedish  gentleman  in  question,  so  I  am 
sorry  I  can’t  give  you  any  details  or  at  least  some  kind  of  a 
general  line.  I  believe  I  will  try  to  consider  a  general  pool¬ 
ing  of  all  foreign  stocks  into  a  holding  company  which  will 
belong  to  Swedish  people  and  issue  perhaps  some  kind  of 
bonds  to  the  German  owners.  But  this  is  only  one  consid¬ 
eration  of  several.  I  understand  you  are  worried  all  to¬ 
gether  and  therefore  I  cabled  Ted  on  his  cable  to  me  that 
nothing  definite  will  be  resolved  or  done  unless  you  all,  i.e., 
Mahler  as  well  is  fully  informed  and  advised. 

•  •••*••••• 

Defendant's  Ex.  195. 

(Letter:  From  Mahler,  December  29th,  1936) 

Dear  Mr.  Stevenson: 

Enclosed  please  find  copy  of  the  cable  which  I  received 
the  day  before  yesterday,  as  far  as  it  concerns  Herman 
Basch  &  Co.  Please  treat  the  contents  confidentially. 

I  beg  to  mention  that  the  contents  of  the  Berlin  cable 
of  Dec.  22nd,  as  far  as  it  refers  to  Herman  Basch  &  Co., 
read  as  follows :  ‘  ‘  Check  Basch  $64,000. — OK.  This  amount 
to  be  paid  out  as  dividend  to  Leipzig  in  six  monthly  in¬ 
stallments  starting  January  15th”. 

Defendant’s  Ex.  196. 

FROM  THORERFARBE 
LEIPZIG 

APRIL  1  1937 

NLT  FOR  MAHLER 
ACCEPT  YOUR  CABLE  SUGGESTION 

THREE  DIRECTORS  ONLY  AND  OFFICERS  AS  DESIGNATED  STOP 
TOMORROWS  ALTHOR  DIRECTORS  MEETING  WILL  DECIDE  AC¬ 
CORDINGLY 


THORERFARBE 
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Defendant’s  Ex.  199. 

(Letter:  From  Otto  Nauen  io  Mahler,  March  10,  1938) 

The  above  calculation  is  based  on  the  fact  that  the 
$10,000.00  which  we  transferred  cannot  be  returned.  I 
should  now  like  to  try  to  make  the  Reichsbank  be  satisfied 
with  the  $10,000.00  for  the  time  being.  The  ideal  solution 
would  be  to  pay  the  above  dividend  of  $45,000.00  in  Novem¬ 
ber  at  which  time  we  would  have  to  do  something  anyway 
to  avoid  the  income  tax  on  undistributed  profits.  I  do  not 
know  as  yet  whether  this  can  be  accomplished.  Perhaps  it 
could  be  arranged  that  another  $10,000.00  will  have  to  be 
transferred  in  the  Fall.  This  would  mean  that  a  total  divi¬ 
dend  of  about  $58,000.00  to  $60,000.00  would  have  to  be  paid. 

Please  let  me  have  your  opinion  about  these  problems 
very  soon.  In  doing  so  please  differentiate  between  your 
honest  opinion  to  me  and  a  statement  intended  for  the  au¬ 
thorities. 

•  •••*•••** 

Defendant’s  Ex.  200. 

(Letter:  From  Mahler  to  Otto  Nauen,  March  18,  1939) 

I  request  you  urgently  to  keep  the  promise  made  to  me 
and  not  to  bother  us  regarding  dividend  payments  until  the 
Fall.  Otherwise  you  would  disown  all  the  promises  which 
I  have  made  to  the  local  banks  in  order  to  obtain  credits. 
Please  realize  that  I  would  break  my  word  if  any  dividend 
would  be  declared  even  tho  no  payment  may  be  made  to 
Leipzig. 

•  •  •  •  #  •  •  • 

Defendant’s  Ex.  202. 

Althor  Incorporated,  December  27th,  1938. 

250  West  30th  St., 

New  York  City 

Dear  Sirs : 

We  refer  to  the  matter  of  the  dividend  of  $59,500. —  de¬ 
clared  by  your  company  to  its  stock  holders  today.  As  the 
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holders  of  all  the  stock  in  your  company,  we  hereby  re¬ 
quest  that  you  advance  said  sum  of  $59,500. —  to  Herman 
Basch  &  Co.  as  a  loan  repayable  on  demand. 

Yours  very  truly, 

Thorer  &  Co. 

By  Curt  Mahler,  Agent 


Defendant's  Ex.  206. 

New  York,  April  21,  1939 

Herman  Basch  &  Co.,  Inc. 

346  Seventh  Avenue 
New  York,  N.  Y. 

Dear  Sirs: 

This  is  to  confirm  the  various  conversations  which  we 
have  had  regarding  the  services  to  be  rendered  to  your 
Company  by  me  as  expert  consultant  and  appraiser  in  the 
field  of  Persian  Lambs  and  kindred  skins,  also  as  adviser 
in  the  settlement  of  claims  for  damaged  skins,  and  the  com¬ 
pensation  to  be  paid  me  for  such  services. 

•  •••*••••• 

It  is  understood  that  the  compensation  you  are  to  pay 
me  for  the  services  to  be  so  rendered  shall  be  paid  out  of 
and  be  based  solely  upon  the  annual  net  profits,  if  any, 
which  may  be  earned  by  your  Company  during  said  term, 
such  compensation  to  be  computed  as  follows: 

On  the  first  $20,000  of  net  profits  earned  by  your  Com¬ 
pany  in  any  year  I  am  to  receive  an  amount  equal  to  5% 
of  such  net  profits;  on  all  net  profits  in  excess  of  $20,000 
and  not  in  excess  of  $30,000  earned  by  your  Company  in 
any  such  year,  I  am  to  receive  an  amount  equal  to 
of  such  net  profits ;  and  on  all  net  profits  in  excess  of  $30,000 
earned  by  your  Company  in  any  such  year  I  am  to  receive 
an  amount  equal  to  10%  of  such  net  profits.  In  no  event, 
however,  is  the  compensation  to  be  paid  me  hereunder  in 
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any  one  year  to  exceed  $12,000,  and  the  liability  of  your 
Company  is  limited  accordingly. 

It  is  understood  that  this  agreement  is  to  continue  only 
as  long  as  I  am  either  an  officer,  Director  or  employee  of 
Thorer  &  Hollender,  Inc.,  and  in  the  event  that  I  shall  cease 
to  be  such  officer,  Director  or  employee,  this  agreement  and 
my  employment  hereunder  shall  terminate. 

Curt  Mahler 

Defendant’s  Ex.  210. 

November  22,  1940 

Mr.  Curt  Mahler 
Thorer  &  Hollender,  Inc. 

260  West  30th  Street 
New  York  City 

Dear  Mr.  Mahler: 

As  you  know,  I  recently  wrote  Mr.  Ward  saying  that  I 
would  be  glad  to  send  a  cable  to  Karakul  that  I  was  in 
agreement  with  Mr.  Stevenson’s  recommendation  that  the 
option  be  disposed  of,  if  he  and  you  approved  of  the  idea. 
Mr.  Ward  wrote  me  that  he  talked  with  you  about  the  mat¬ 
ter  and  that  while  you  think  it  would  be  advisable  to  make 
all  plans  so  that  action  could  be  taken  quickly  if  it  should 
ever  be  necessary,  you  did  not  see  any  particular  reason 
for  taking  action  right  now.  I  appreciate  your  point  of 
view  that  it  would  be  better  if  no  action  ever  has  to  be 
taken.  However,  there  is  also  a  risk  involved  in  having  to 
try  to  act  very  quickly  at  the  last  minute.  In  view’  of  all 
the  uncertainties,  I  should  prefer  not  to  wait. 

Mr.  Ward,  in  his  letter,  and  Mr.  Stevenson,  to  whom  I 
talked  on  the  telephone  last  night,  seemed  in  hearty  agree¬ 
ment  with  the  proposal  that  I  cable.  Without  quoting  you 
therefore,  I  cabled  as  follows : 
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“strongly  advise  selling  option  promptly  as  possible 

PRICE  NOT  SO  IMPORTANT  JIMMIE  GEORGE  AGREE.” 

I  enclose  copy  of  my  letter  of  today  to  Mr.  Ward. 

Sincerely  yours, 

T.  W.  K. 

TK-fw 

end. 


Defendant’s  Ex.  211. 

(Letler:  From  Stevenson  to  Mahler,  Dec.  12,  1940) 

As  you  know  Althor,  Inc.,  yesterday  declared  a  dividend 
to  its  stockholders.  This  dividend  is  paid  today. 

I  am  handing  you  herewith  check  of  Althor,  Inc.,  No.  57, 
for  the  sum  of  $3,840. — ,  this  being  the  dividend  applicable 
to  the  thirty  shares  of  Althor,  Inc.,  stock  registered  in  my 
name  which  I  am  holding,  as  your  nominee. 

•  #*#•**•*• 

Defendant’s  Ex.  217. 

January  15,  1945. 

Mr.  Theodore  W.  Koch, 

306  Pioneer  Bldg., 

St.  Paul,  Minn. 

Dear  Ted: 

I  wrote  vou  last  on  Januarv  10.  We  are  still  under  in- 

V  * 

vestisration.  We  do  not  know  the  exact  reason  for  this  in- 

o 

vestigation.  They  say  it  is  a  routine  matter  before  a  pros¬ 
pectus  can  be  issued,  which  may  be  so  or  may  not  be  so. 
Maybe  the  fact  that  Raw  Furs  Ltd.  was  vested  has  some¬ 
thing  to  do  with  it  because  they  were  mainly  looking  for  cor¬ 
respondence  regarding  stock  ownership.  I  did  not  have 
any  more  correspondence  between  you  and  me  left  of  1938 
and  1939,  as  I  threw  it  out  a  long  time  ago. 

Mr.  Ward  informed  me  that  somebody  is  making  an  in¬ 
vestigation  of  his  files,  probably  on  account  of  the  missing 
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correspondence  as  above  mentioned.  I  am  wondering  how 
long  you  are  keeping  the  folders.  As  far  as  I  am  con¬ 
cerned  I  had  no  interest  in  this  correspondence  any  more. 


CM/EJ 


Sincerely  yours, 

Curt  Mahler 


Defendant’s  Ex.  220. 

New  York,  N.  Y. 

December  7,  1933. 

Althor  and  Thorer  Partners  and  Basch  hereby  supple¬ 
ment  the  foregoing  agreement  and  mutually  agree  as  fol¬ 
lows: 

1.  That  Herman  Basch  &  Co.  Inc.  of  New  Jersey  is  to 
employ  Fred  Basch  and  Paul  Vortrefflich  for  a  period  not 
to  exceed  six  years  or  at  their  option  is  to  enter  into  con¬ 
tracts  of  employment  with  them  respectively,  for  a  period 
of  six  years  to  commence  on  January  1,  1933  and  to  end 
December  31,  1938,  wherein  and  whereby  Herman  Basch  & 
Co.  Inc.  of  New  Jersey  is  to  employ  them  in  its  business 
during  said  term  and  to  pay  to  each  of  them  for  services 
to  be  rendered  by  them,  the  following  sums : 

$700.00  per  month 

20%  on  the  first  $24,000.  of  the  annual  net  profits  of 
said  corporation  as  ascertained  by  its  certified  public 
accountants 

2%  of  such  annual  net  profits  as  may  be  in  excess  of 
$24,000.  as  so  ascertained. 

In  computing  the  net  profits,  all  expenses  including  in¬ 
come  taxes  and  other  taxes  shall  be  deducted  except  salaries 
of  officers  and  executives. 
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Defendant’s  Ex.  221. 

(Letter:  From  Schoenburg  lo  Sievenson.  Apr.  15,  1937) 

Your  remarks  regarding  Dr.  Ernest  Nauen  and  Mr.  Vor- 
trefflich  are  right,  and  some  days  ago  I  wrote  a  letter  to 
Mr.  Mahler  explaining  him  the  situation.  We  did  not  know 
all  circumstances  which  have  caused  your  conclusion  to 
nominate  only  3  Directors,  but  nevertheless  Mr.  Hollender 
and  myself  think  it  better  to  have  also  Dr.  Nauen  and  Mr. 
Vortrefflich  on  the  Board,  if  there  is  a  way  that  this  can 
be  done  correctly. 

Defendant’s  Ex.  222. 

(Letter:  From  Sievenson  lo  Schoenberg,  May  4.  1937) 

I  am  glad  to  note  that  you  have  concluded  it  advisable  to 
have  Dr.  Nauen  and  Mr.  Vortrefilich  as  Directors  of  Her¬ 
man  Basch  &  Co.  I  will  write  you  when  I  have  had  an  op¬ 
portunity  to  discuss  the  matter  further  with  Mr.  Mahler, 
who  is  not  now  in  the  city. 

•  ••••••••• 

Defendant’s  Ex.  223. 

(Memorandum  prepared  by  Herman  Basch  &  Co..  Odober  21.  1939) 

Herman  Basch  &  Co.,  Inc.  was  organized  in  December, 
1932.  Its  taxable  net  income,  Federal  income  taxes,  and 
dividend  payments  since  its  organization  are  as  follows : 


Calendar 

Taxable 

Federal  income 

Net  income 

Cash  divi- 

year 

net  income 

tax  paid 

after  taxes 

dends  paid 

1933 

$  2,736.80 

$  376.31 

$  2,360.49 

$  — 

1934 

17.910.18 

2,462.65 

15,447.53 

— 

1935 

94,304.91 

15,542.73 

78,762.18 

— 

1936 

190,191.61 

29,418.51 

160,773.10 

175,000.00 

1937 

171,293.70 

30,150.12 

141,143.58 

90,000.00 

1938 

190,498.64 

29,735.99 

160,762.65 

62,000.00 

$666,935.84 

$107,6S6.31 

$559,249.53 

$327,000.00 

•  • 

*  • 

•  • 

•  • 

•  • 

The  corporation  was  faced  with  a  strike  by  its  employees 
at  the  end  of  1938  due  to  excessive  demands  made  by  them. 
This  strike  was  called  at  the  beginning  of  1939  and  lasted 
about  ten  weeks,  resulting  in  a  loss  to  the  corporation  of 
about  $35,000.  As  the  certainty  of  the  strike  was  evident 
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at  the  end  of  1938,  it  was,  of  course,  impossible  for  the 
Board  of  Directors  to  declare  a  larger  dividend  than  that 
decided  on  without  entirely  wiping  out  the  comparatively 
small  cash  balance  which  it  had. 

No  loans  are  made  to  either  officers  or  stockholders.  As 
a  matter  of  fact,  the  reverse  is  true.  It  is  necessary  to  bor¬ 
row  from  officers  and  others  from  time  to  time  in  order  to 
obtain  sufficient  working  capital. 

Defendant’s  Ex.  228. 

(Letter:  From  Schoenburg  to  Percus,  May  17,  1935) 

For  our  purposes  in  Germany  I  would  ask  you  to  make 
out  a  Balance  Sheet  according  to  the  rough  copy  enclosed, 
with  the  heading:  “Trade  Balance  Sheet”  whilst  the  other 
rough  copy  has  the  following  heading  “Balance  Sheet  for 
Tax  Purposes  in  USA”. 

•  •*•••••** 

Defendant’s  Ex.  230. 

(Letter:  To  Mahler  from  Ward,  Nov.  17.  1937) 

This  morning  I  am  in  receipt  of  a  letter  from  Mr.  Schoen¬ 
berg,  in  which  he  states  that  he  has  written  you  fully,  con¬ 
cerning  his  wishes  in  connection  with  the  final  balance 

sheet  of  Herman  Basch  &  Company. 

*##*#•*•* 

Mr.  Schoenburg  believes  that  a  bonus  should  be  paid  this 
year  to  the  men  who  carry  on  the  management  of  the 
factory,  the  amount  to  be  determined  after  the  balance 
sheet  has  been  prepared. 

##•*••••• 

The  balance  sheet  this  year  is  to  be  made  out  in  about 
the  same  way  as  last  year,  which  means  that  the  dividend 
of  Herman  Basch  &  Company  will  be  declared  to  Althor 
covering  the  whole  amount  of  profit  after  deductions  for 
bonuses,  rent,  taxes,  etc.,  and  a  reasonable  amount  reserved 
for  damages  and  claims.  Mr.  Schoenburg  did  not  say  any¬ 
thing  about  a  reserve  for  bad  accounts  but  in  my  opinion, 


12S6 


this  should  without  fail  be  made  and  made  sufficiently  large 
to  cover  any  possible  losses. 

•  **#••••• 

Defendant’s  Ex.  232. 

Leipsig  W  33,  den  July  26th,  1938 
Fernsprecher :  Sammelnummer  44051 
Mr.  Paul  Vortreffleich 
c/o  Herman  Basch  &  Co.,  Inc. 

350  Seventh  Avenue 
New  York 

Dear  Paul, 

This  very  day  I  wrote  a  letter  to  Mr.  Ward  regarding 
distribution  of  dividends  earned  during  the  last  year.  I 
know  that  your  position  is  a  very  delicate  one  in  connection 
with  the  distribution  of  dividends,  and  by  this  I  think  it 
wise  to  give  you  no  details  regarding  this  matter.  It 
should  be  sufficient  for  you  to  know  that  besides  the  tax- 
paiements  for  Mr.  Paul  Hollender  and  the  estate  of  Mr. 
Arndt  Thorer,  5  monthly  payments  of  $6000. —  each  are  to 
be  made  during  the  second  half  of  the  current  year  to 
Thorer  &  Hollender,  who  will  receive  instructions  from  me 
regarding  these  payments. 

May  I  add  that  I  will  send  a  copy  of  the  permit  regard¬ 
ing  distribution  of  dividends  to  Mr.  Percus  as  a  confidential 
letter.  But  I  agree  in  advance  if  Mr.  Percus  will  show  you 
also  confidentally  the  wording  of  this  permit.  I  think  that 
by  this  you  can  stand  to  your  statement  made  at  that  time 
before  the  boycott-committee  or  what  it  was,  stating  that  no 
payments  of  dividends  were  going  from  Basch  &  Co.  to  us. 

Without  further  news  and  with  best  regards  to  all,  I 
remain 

sincerely  yours, 


ScHOENBTJRG 
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Defendant’s  Ex.  235. 

(Letter:  From  Ward,  Dec.  8,  1938) 

My  dear  Mr.  Percus  : 

I  have  a  reply  from  my  cable  to  Dr.  Hollender,  in  which 
he  advises  me  that  he  has  already  indicated  there  would  be 
no  profit  for  Thorer  &  Hollender  and  that  the  Basch  profits 

would  be  somewhere  between  $75,000  and  $125,000. 

#****•••• 

Defendant's  Ex.  238. 

(From  Koch) 

Mr.  Phillip  M.  Percus  April  24,  1941 

565  Fifth  Avenue 
New  York  City 
Dear  Mr.  Percus: 

Mr.  Ward  has  written  me  about  the  tax  liability  incurred 
by  reason  of  the  Althor  dividend  in  1940.  He  requested 
that  I  send  you  confidential  information  as  to  Federal  and 
State  income  tax  incurred  by  myself  as  a  result  of  this 
payment.  I  enclose  such  statement  herewith,  showing  that 
my  Federal  tax  was  increased  $529.19  and  my  state  tax 
$300.60  as  a  result  of  the  Althor  dividend,  or  a  total  of 
$829.79. 

The  discrepancy  between  the  amount  of  net  income 
shown  on  the  Federal  return  and  on  the  state  return  is  due 
to  the  fact  that  certain  deductions  for  losses  allowable  on 
the  Federal  return  are  allowable  only  to  a  limited  extent 
on  the  state  return. 

I  trust  this  will  give  you  the  information  you  require. 

•  •**••••« 

Defendant’s  Ex.  239. 

(From  Ward) 

April  21,  1941 

Mr.  Phillip  M.  Percus 
565  Fifth  Avenue 
New  York  City,  N.  Y. 

My  dear  Mr.  Percus : 

I  have  made  a  computation  of  what  my  tax  liabilities 
would  have  been  if  I  had  not  received  a  dividend  of  $12,722 
in  1940. 
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The  difference  between  the  tax  which  I  paid  by  reason 
of  having  received  this  dividend  and  the  tax  I  would  have 
paid  if  I  had  not  received  this  dividend  is  $2,102.43. 

I  understood  we  were  all  to  furnish  you  this  information 
confidentiallv.  I  have  advised  Mr.  Koch  to  write  vou  in 
this  connection. 

Very  truly  yours, 

#*••***** 

Defendant’s  Ex.  240. 

February  12th,  1936 

Mr.  Paul  Vortrefflich, 

c/o  Herman  Basch  &  Co.,  Inc., 

342  Seventh  Ave., 

New  York,  N.  Y.  Copy 

Dear  Sir: 

We  are  very  desirous  that  all  the  terms  and  conditions 
of  our  agreement  of  December  7th,  1932,  with  Mr.  Herman 
Basch  be  met  promptly  as  such  obligations  accrue,  so  that 
at  no  time  will  we  be  in  the  position  of  being  in  default 
under  such  contract. 

You  are  accordingly  directed  to  make  all  payments  of 
royalties  and  interest  due  to  Mr.  Herman  Basch  promptly 
at  the  time  such  payments  are  due. 

If  at  any  time  Mr.  Herman  Basch  desires  to  leave  the 
funds  so  paid  to  him  with  Herman  Basch  &  Co.  as  a  loan 
as  has  heretofore  been  done,  such  procedure  is  agreeable 
to  us  and  we  are  highly  appreciative  of  such  cooperation. 
Funds  so  loaned  to  the  company  may  be  withdrawn  at  any 
time  upon  one  day’s  notice.  No  interest,  however,  is  to 
be  paid  on  such  loans.  In  making  payments  of  any  amounts 
due  to  Mr.  Herman  Basch  please  pay  him  by  check.  If  he 
desires  such  funds  be  left  as  a  credit  with  the  company 
he  can  endorse  the  check  and  return  it  to  you  and  you  are 
then  to  make  proper  entries  on  the  records. 

If  at  any  time  Mr.  Herman  Basch  is  absent  from  the 
city  all  payments  due  him  are  to  be  paid  to  the  Herman 
Basch  Holding  Corporation,  or  any  other  agent  that  may 
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be  designated  by  him.  In  the  event  Mr.  Herman  Basch 
indicates  that  he  desires  such  payments,  as  may  become 
due  during  his  absence,  to  remain  with  the  company  as  a 
credit,  you  are  to  procure  from  him  his  written  consent 
that  any  such  amounts  to  be  paid  are  to  be  considered  a 
loan  without  interest  and  subject  to  withdrawal  by  him  at 
any  time  upon  one  day’s  notice. 

We  wall  hold  you  strictly  responsible  to  carry  out  these 
instructions.  We  require  that  you  also  at  all  times  keep 
Mr.  Curtis  Mahler,  the  treasurer  of  our  company,  and 
Thorer  &  Co.,  Leipzig,  fully  advised  about  such  transac¬ 
tions. 

Herman  Basch  &  Co.,  Inc. 
By  Rudolph  Sack 
President. 


Defendant’s  Ex.  241. 

DECEMBER  27,  1936 

FROM 

DR.  PAUL  HOLLENDER 
MR.  HERBERT  SCHOENBURG 
LEIPZIG  (ORTISEI) 

NLT 

CANCEL  IN  MINUTES  BASCHCO  NOVEMBER  17TH  PAGE  TWO 
PARAGRAPH  BEGINNING  MR.  MAHLER  REFERRED  UNTIL  COM- 
PANY 
STOP 

INSTEAD  RESOLVE  USE  THESE  9,0000  DEPRECIATION  GOODWILL 

NOT  AS  TRAVELLING  EXPENSES 

STOP 

ASK  PERCUS  MAIL  SOONEST  ANNUAL  BALANCESHEET  INCLUD¬ 
ING  BEFORE  MENTIONED  9,000 

ALSO  USUAL  ANNUAL  DEPRECIATIONS  BONUSSES  TAXES  AND 

DIVIDED  DIVIDEND  OF  150,000 

STOP 

ADD  PROFIT  ABOUT  1000  ALTHOR  SPECIAL  LOAN 
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ALSO  TWICE  4500  EX  ACCRUED  EXPENSES  BELONGING  SCHOEN¬ 
BERG  SACK 
COMMA 

FORM  VORTREFFLICH  FRED  MAHLER  AND  40,000  LOAN  AS  ONE 

ITEM  LOANS  PAYABLE 

STOP 

B ALAN CES H E ET  BADLY  NEEDED  FOR  DIVIDEND  PETITION  AC¬ 
CORDING  BERLIN  CABLE  TWENTYSECOND 
STOP 

ACCEPT  RELUCTANTLY  STEVENSON  FEES 
STOP 

REGARDING  LONDON  CABLE  TWENTYTHIRD 

CONVERT  GERHARDS  LIFE  INSURANCE  INTO  COMMERCIAL 

COMMA 

ASSIGNMENT  FORM  MAILED 

REDUCE  POMATUM  PROFIT  ACCORDINGLY 

SCIIOENBURG  HOLLENDER 


Defendant’s  Ex.  248. 

(Cable:  Koch  to  Fliegender,  Jan.  18,  1939) 

Lost  your  September  Althor  resignations 
Mail  Ward  Duplicates  immediately 
otherwise  Berlin  meeting  useless  because  Pomatum 
sales  this  year  prohibitive  without  them 

Ted  Koch 


Defendant’s  Ex.  249. 

(Cable:  HoUender  to  Koch) 

LC  TED  KOCH  ST  PAUL  MINN 

MAILING  LOST  RESIGNATIONS  MYSELF  AND  COUSINS  TONIGHT 
TO  WARD  INFORM  FRIENDS  ALSO  THAT  WE  THEREFOR  CANNOT 
SIGN  ALTHOR  MINUTES  DECEMBER  TWENTYSEVENTH 


PAUL 
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Defendant’s  Ex.  252. 

(Leller:  To  "Florena"  from  Hollender,  Feb.  6,  1940) 

I  found  a  letter  from  Ted  (Dec.  12th).  I  agree  with  him 
M.  made  a  mistake,  perhaps  myself,  too.  But  is  should  not 
mean  Ted  should  not  get  the  sum  agreed  upon  in  Trenton. 
Trenton. 

•  *••***•* 

Defendant’s  Ex.  255. 

(Letter:  To  Koch  from  Hollender.  Feb.  11.  193G) 

They  propose  to  make  Herman  Basch  Chairman  of  the 
Board.  They  also  said  the  three  Germans,  Hollender, 
Schoenburg,  and  Sack,  should  resign  as  directors.  Mr. 
Sack  should  also  resign  as  President  and  Mr.  Schoenburg, 
Arndt  Thorer  and  myself  as  vice  presidents.  They  ac¬ 
cepted  Mr.  Ward  as  President,  but  Ward  is  not  very  keen 
on  that,  as  Paul  Vortrefflich  would  be  his  vice  president.  I 
hate  to  see  this  man  in  this  position. 

Dr.  Becker  of  the  German  Consulate  General  here,  also 
the  Ambassador  Dr.  Luther  and  his  staff  think  that  Basch 
and  his  lawyers  are  taking  advantage  of  the  situation  and 
that  I  should  not  give  in  and  take  good  German  names  out 
of  the  picture.  It  was  not  necessary  to  hide  the  real  owners, 
and  according  to  their  view  the  boycott  is  directed  only 
against  German  goods  but  not  against  German  share  hold¬ 
ers  of  American  concerns.  They  are  entirely  of  my  opin¬ 
ion  which  I  stated  already  last  Saturday  to  Basch  and  his 
lawyers,  that  I  do  not  agree  with  their  reasons  to  make  all 
these  changes. 

**••#***# 

Defendant’s  Ex.  257. 

(Letter:  To  Koch  from  Sfevenson,  May  28,  1942) 

I  would  like  to  write  up  the  affidavit  for  you  but  I  think 
this  is  something  you  should  really  take  care  of  yourself. 
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However,  as  a  guide,  I  am  enclosing  draft  of  George  Ward’s 
statement  as  revised. 

I  think  your  affidavit  should  be  rather  complete  from  the 
standpoint  of  the  value  of  the  stock  as  an  investment.  The 
threatened  boycott,  the  strike  then  in  progress,  the  dis¬ 
satisfaction  of  the  management  personnel  who  had  sole 
knowledge  of  the  secret  process,  the  fact  that  the  stock  of 
Basch  &  Co.  was  held  in  escrow  pending  the  expiration  of 
the  agreement  of  December  7,  1932,  and  the  additional  fact 
that  the  Company  might  not  be  able  to  get  Persians,  were 
all  material  factors  which  had  to  be  taken  into  consideration 
and  the  book  value  was  relatively  unimportant.  This  was 
the  situation  in  1939.  I  think  you  should  develop  this  in 
your  affidavit. 

In  December  1940  the  situation  was  sligthly  different. 
The  value  of  the  option  to  the  Thorer  partners  was  proble¬ 
matical  as  it  looked  as  though  they  might  never  be  able  to 
exercise  it ;  on  the  other  hand,  we  were  in  a  better  bargain¬ 
ing  position,  having  control  and  management  of  the  busi¬ 
ness.  I  hesitate  to  draft  an  affidavit  for  you.  It  seems  to 
me  this  is  something  each  stockholder  should  do  himself. 

•  •••••••• 

Defendant’s  Ex.  258. 

State  of  Minnesota,  ss; 

County  of  Crow  Wing 

Theodore  W.  Koch,  being  duly  sworn,  deposes  and  says : 

I  am  engaged  in  the  business  of  dealing  in  investment 
securities,  having  my  office  in  care  of  Riter  &  Co.,  St.  Paul, 
Minnesota. 

I  am  the  owner  of  25  shares  of  the  capital  stock  of  Althor, 
Incorporated,  which  I  purchased  on  February  18,  1939  for 
the  sum  of  $5,000.  The  purchase  of  said  shares  of  stock 
was  made  with  my  own  funds,  the  source  of  which  was  my 
personal  earnings  and  savings.  No  part  of  said  purchase 


1293 


price  was  borrowed  from  anyone.  I  have  no  understanding 
or  agreement  with  anyone,  directly  or  indirectly,  in  con¬ 
nection  with  said  shares  of  stock,  and  no  one  but  myself  has 
any  interest  in  said  shares.  The  entire  interest  in  said 
shares,  both  actual  and  beneficial,  is  in  myself. 

Theodore  W.  Koch 

Sworn  to  before  me  this  29th  day  of  June,  1942. 

•  ••••***« 

Defendant’s  Ex.  260. 

(Letter:  Hollender  to  Koch.  Dec.  28.  1938) 

Many  thanks  for  your  cables  of  the  22nd,  26th  and  27th. 
As  far  as  you  are  concerned,  I  do  not  resent  anything — 
(handwritten  note  at  bottom  of  letter) — ;  on  the  contrary, 
I  am  very  grateful  to  you  for  your  interest,  advice,  etc. 
You  are  quite  right,  we  should  have  been  over  there  more 
often  and  for  longer  periods.  Only  the  last  sentence :  “for¬ 
get  war”  is  not  quite  comprehensible  to  us,  and  also  why 
all  of  you  do  not  want  to  execute  my  cable  instructions  be¬ 
cause  I  really  agreed  to  your  proposals.  We  only  modified 
them  somewhat  in  a  detailed  discussion  of  the  26th ;  see  my 
cable  to  Ward  of  the  evening  of  December  26th.  The  initial 
payment  is  important.  The  reason  for  this  lies  in  the  nature 
of  the  agreements  which,  if  possible,  should  be  good  in  all 
cases,  that  is,  for  boycott  and  in  case  of  war,  for  your  people 
over  there  as  well  as  for  our  government. 

•  •••••••• 


BRIEF  FOR  J.  HOWARD  McfiRATH,  ATTORNEY 
GENERAL,  APPELLANT  <AND  CR030- APPELLEE 


tHniteb  States  Court  o i  Appeals 

FOR  THE  DISTRICT  OF  COLOMBIA  CIRCUIT 

j  •  J 

October  Term,  1951 


No.  11199 

J.  Howard  McGrath,  Attorney  General  or  the  United  States, 
the  Alien  Property  Custodian,  appellant 


as  Successor  to 


Paul  Wji.  Vort,  appellee 


No.  11200 

J.  Howard  McGrath,  Attorn et  General  or  the  United  States,  as  Successor  to 
the  alien  Property  Custodian,  appellant 
v. 

Ernest  Nauen,  appellee 


No.  11201 

J.  Howard  McGrath,  Attorney  General  or  the  United  States,  as  Successor  to 
the  Alien  Property  Custodian,  appellant 


Paul  Wk.  Vort  and  Julian  H.  Basch,  as  Trustees  c/w  or  Fred  Basch, 

Deceased,  appellees 


No.  11203 

Ernest  Nauen,  appellant 


J.  Howard  McGrath,  Attorney  General  op  the-United  States,  as  Successor  to 
the  Alien  Property  Custodian,  appellee 


^^So.  11204 

ln  H.  Basch,  as  Trustees  u/w  or  Fred  Basch, 
Deceased,  appellant 


Paul  Wat.  Vort  and  J: 


Assistant  Attorney  General, 

JAMES  D.  HILL, 

OEOBQE  B.  SKARLS, 

*  RICHARD  COSWAY, 

Attorneys, 

.  *  Department  of  Justice,  Washington,  D.  C., 

‘ omeys  for  J.  Hoxoard  McGrath,  Attorney  General. 


QUESTIONS  PRESENTED 


1.  Whether  under  Section  9  (a)  of  the  Trading  with  the 
Enemy  Act  plaintiffs  may  recover  shares  of  stock  vested  by  the 
Custodian  and  which  they  had  purchased  from  sellers  with 
whom  plaintiffs  had  previously  participated  in  a  scheme  to 
conceal  that  stock  from  the  Alien  Property  Custodian. 

2.  Whether  the  plaintiffs,  having  concealed  the  German 
ownership  of  shares  of  stock  vested  by  the  defendant  under  the 
Trading  with  the  Enemy  Act,  and  the  defendant  having  also 
vested  the  dividends  on  that  stock,  may  be  allowed  on  a 
counterclaim  by  the  defendant  for  such  dividends  a  credit  for 
the  income  taxes  they  paid  on  them. 


(i) 


980994—51 — 1 


INDEX 


Pag* 

Jurisdictional  statement _  2 

Statement  of  the  case__ _ _  2 

Nature  of  the  action  and  the  proceedings  below -  2 

The  facts — Introduction _ _ _  _ _ _  3 

To  1943. . . . . . . . .  3 

The  1943  sale . . 7 

The  1947  sale _  13 

The  vestings _  13 

Statutes  involved - - -  14 

Statement  of  points _  14 

Summary  of  argument _ 14 

Argument: 

I.  The  shares  purchased  by  Vort  and  Nauen  in  1943  and  1947 
remained  subject  to  vesting  as  German  property  and  the 

plaintiffs  -were  not  entitled  to  recover  them _  15 

II.  The  plaintiffs  are  not  entitled  to  reduce  the  amount  of  the 
judgment  against  them  for  dividends  to  the  extent  of  income 

taxes  paid  thereon _ _ _ _ 22 

Conclusion _ _ _  26- 

Appellant’s  (Cross-Appellee’s)  Appendix . 27* 

CITATIONS 

Cases: 

Baldwin  v.  Short,  125  N.  Y.  553,  26  N.  E.  928— . . .  18' 

Beck  v.  Clark,  182  F.  2d  315  (C.  A.  2)__ . 22 

Blank  v.  Clark,  79  F.  Supp.  373  (E.  D.  Pa.) _  22 

Board  v.  Commissioner,  51  F.  2d  73  (C.  A.  6),  certiorari  denied, 

284  U.  S.  658 . . . . . . . . .  25 

Bull  v.  United  States,  295  U.  S.  247. . . .  26 

Commissioner  v.  Wilcox,  327  U.  S.  404 _  24 

Crawford  v.  Broussurd,  260  Fed.  124  (C.  A.  5) _ 17,  18 

Cummings  v.  Societe  Suisse  pour  Valeurs  de  Metaux,  66  App.  D.  C. 

121,  85  F.  2d  287. . . . . . . . .  21 

Finance  Corporation  v.  McHarg,  282  Fed.  560  (C.  A.  2) _  18 

Frank  v.  Von  Bayer,  236  N.  Y.  473,  141  N.  E.  920 . . . 17,  18 

Harvey  v.  Early,  160  F.  2d  836  (C.  A.  4) _  23 

Heyden  Chemical  Co.  v.  Clark,  85  F.  Supp.  949  (S.  D.  N.  Y) _  22 

Hume  v.  United  States,  132  U.  S.  406 _  21 

In  Re  Clayton  Magazines,  77  F.  2d  852  (C.  A.  2) _  26 

Keystone  Driller  Co.  v.  General  Excavator  Co.,  290  U.  S.  240 _  22 

Kind  v.  Clark,  161  F.  2d  36  (C.  A.  2),  certiorari  denied,  332  U.  S. 

808 . . . . . . — . . . .  16,22 

Kitchen  v.  Rayburn,  19  Wall.  254 _  22 

Lowenstein  v.  Reikes,  60  F.  2d  933 _  18 

Lukens  v.  Aird,  6  Wall.  78 _  17 

Mammoth  Oil  Co.  v.  United  States,  275  U.  S.  13 _  18,  26 

McDuffie  v.  United  States,  85  Ct.  Cl.  700,  19  F.  Supp.  239 _  25 

Milwaukee  &  Minnesota  R.  Co.  v.  Soulier,  13  Wall.  517 _  17,  18 

Morris  v.  CriUy,  72  S.  D.  68,  29  N.  W.  (2d)  805 . . . .  26 

North  American  Oil  Consolidated  v.  Burnet,  286  U.  S.  417 _  24 

Pan  American  Co.  v.  United  States,  273  U.  S.  456 _ 18,  26 


(in) 


IV 


Cases — Continued  Page 

Precision  Inst.  Mfg.  Co.  v.  Automotive  M.  M.  Co.,  324  U.  S.  806..  22 

Propper  v.  Clark,  337  U.  S.  472 . . . . .  18,  22 

Raub  Supply  Co.  v.  Brandt,  323  Pa.  119,  186  Atl.  751 _  26 

Richardson  v.  Smith,  102  F.  2d  697  (C.  A.  2) _  17 

Rothensies  v.  Electric  Storage  Battery  Co.,  329  U.  S.  296 _  26 

Saunders  v.  Commissioner,  101  F.  2d  407  (C.  A.  10) _  25 

Schrijver  v.  Sutherland,  57  App.  D.  C.  214,  19  F.  2d  6SS _  22 

Standard  Oil  Co.  v.  Clark,  163  F.  2d  917  (C.  A.  2)  certiorari  denied 

333  U.  S.  S73 . . .  22 

Swiss  Ins.  Co.  v.  Miller,  267  U.  S.  42 _  22 

Thorsch  v.  Miller,  35  App.  D.  C.  295,  5  F.  2d  118 _  22 

United  States  v.  California,  332  U.  S.  19 _  21 

United  Stales  v.  Lewis,  340  U.  S.  590 _  25 

United  States  v.  San  Francisco,  310  U.  S.  16 _  21 

United  States  v.  Wampler,  5  F.  Supp.  796  (Md.) _  25 

Utah  Power  &  Light  Co.  v.  United  States,  243  U.  S.  389 _  21 

Vahle  v.  Markham,  5  F.  R.  D.  315  (E.  D.  Pa.) _  22 

Statutes  and  Executive  Orders: 

Trading  with  the  Enemy  Act,  as  amended,  40  Stat.  419,  50  U.  S. 

C.  App.: 

Section  5  (b)  (1) . . .  14,  27 

Section  9  (a) _ _ _ 2,  14,  28 

Section  17 _  2,  30 

United  States  Code,  Title  26,  Section  22  (a) _  24 

United  States  Code,  Title  26,  Section  322 _  24 

United  States  Code,  Title  26,  Section  3772 _  23 

United  States  Code,  Title  28,  Section  1291 _  2 

United  States  Code,  Title  28,  Section  1345 _  2 

Executive  Order  No.  8389,  6  F.  R.  2897 _ _ _  7,  30 

Executive  Order  No.  9193,  10  F.  R.  6917 _ 14,  21,  32 

Executive  Order  No.  9788,  11  F.  R.  11981 _  3 

Miscellaneous: 

8  A.  L.  R.  527.... . . . . .  26 

43  Am.  Jur.,  Public  Officers,  §§  292,  295 _ _ _  21 

Berger  &  Bittkcr,  Freezing  Controls:  The  Effects  of  an  Unlicensed 

Transaction,  47  Col.  L.  Rev.  (1947)  398,  407 _  19 

Cyclopedia  of  Federal  Procedure,  (2d  Ed.,  1943)  I,  §  72 _  23 

Glenn,  Fraudulent  Conveyances  and  Preferences  (Rev.  Ed.  1940), 

§§  91,  120,  299c . . . . .  17 

Mechem,  Public  Officers  and  Offices  (1890),  §§  348,  349,  368,  369 _  21 

Mertcns,  Law  of  Federal  Income  Taxation,  (1948)  X,  §  58.47 _  23 

Reeves,  The  Control  of  Foreign  Funds  by  the  United  States  Treas¬ 
ury,  11  Law  &  Contemporary  Problems  (1945)  17,  45 _  19 

Restatement  of  the  Law  Agency  (1933),  §  314.. _ _  18 

Restatement  of  the  Law  of  Restitution  (1937),  §§  13b,  130,  168, 

175,  194,  201 . . . . . . . .  18 

Restatement  of  the  Law  of  Trusts  (1935),  §  2S8 _ _  18 

Scott  on  Trusts  (1939),  §  288 _ _ _  18 

58  Yale  L.  J.  (1949)  955. .  25 


tSIruteb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

October  Term,  1951 
No.  11199 

J.  Howard  McGrath,  Attorney  General  of  the  United 
States,  as  successor  to  the  Alien  Property  Custodian, 

APPELLANT 

V. 

Paul  Wm.  Vort,  appellee 

No.  11200 

J.  Howard  McGrath,  Attorney  General  of  the  United 
States,  as  successor  to  the  Alien  Property  Custodian, 
appellant 

v. 

Ernest  Nauen,  appellee 


No.  11201 

J.  Howard  McGrath,  Attorney  General  of  the  United 
States,  as  successor  to  the  Alien  Property  Custodian, 

APPELLANT 

V. 

Paul  Wm.  Vort  and  Julian  H.  Basch,  as  Trustees  u/w  of 
Fred  Basch,  Deceased,  appellees 


Paul  Wm.  Vort,  appellant 


J.  Howard  McGrath,  Attorney  General  of  the  United 
States,  as  successor  to  the  Alien  Pjjo^erty  Custodian, 

APPELLEE 

Na^H2()3 

Erne^p^auen,  appellant 


J.  Howar^xMcGrath,  Attorney  General  of  the  United 
States;  as  successor  to  the  Alien  Property  Custodian 


(i) 


Paul  Wm.  Vort  and  Julian  H.  Basc^3CsTrustees  u/w  of 
Fred  Basch,  Dec£^8e5Tappellaxt 

J.  Howard  M^GkCth,  Attorney  General  of  the  United 
State^^successor  to  the  Alien  Property  Custodian. 

APPEALS  FROM  THE  UXITED  ST  A  TES  DISTRICT  COURT  FOR  THE 

DISTRICT  OF  COLUMBIA 


BRIEF  FOR  J.  HOWARD  McGRATH,  ATTORNEY  GENERAL, 
APPELLANT  AND  CROSS'- APPELLEE 


JURISDICTIONAL  STATEMENT 

The  jurisdiction  of  the  District  Court  was  invoked  under 
Section  9  (a)  of  the  Trading  with  the  Enemy  Act,  as  amended, 
40  Stat.  419,  50  U.  S.  C.  App.  Sec.  9  (a)  (App.  2).1  The 
District  Court’s  jurisdiction  over  defendant’s  counterclaim  was 
based  upon  Section  1345  of  Title  28  of  the  United  States  Code 
and  Section  17  of  the  Trading  with  the  Enemy  Act,  as  amended 
(40  Stat.  425,  50  U.  S.  C.  App.  Sec.  17).  Judgment  of  the 
District  Court  was  entered  on  May  8,  1951  (App.  87) 1  and  a 
Supplemental  Order  was  entered  on  July  2,  1951  (App.  93). 
Notice  of  appeal  was  filed  by  the  plaintiffs  on  July  6,  1951 
(App.  95),  and  notice  of  appeal  was  filed  by  the  defendant  on 
July  3,  1951  (App.  94).  Jurisdiction  of  this  Court  is  founded 
on  Section  1291  of  Title  28  of  the  United  States  Code. 

The  opinion  (App.  75-86)  of  the  District  Court  is  reported 
in  99  F.  Supp.  57,  and  the  supplemental  opinion  (App.  86) 
is  unpublished. 

STATEMENT  OF  THE  CASE 
Nature  of  the  action  and  the  proceedings  below 

These  are  three  consolidated  suits  under  Section  9  (a)  of  the 
Trading  with  the  Enemy  Act,  by  which  the  plaintiffs 2  seek  to 

1  All  references  to  the  Appendix  are  to  the  Joint  Appendix,  unless  other¬ 
wise  specified. 

*  There  are  appeals  by  the  defendant  and  cross-appeals  by  the  plaintiffs. 
There  are  also  counterclaims  by  the  defendant,  to  which  the  plaintiffs  are 
cross-defendants.  For  the  sake  of  clarity  we  shall  refer  to  the  parties 
throughout  as  "plaintiffs”  and  “defendant.” 
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recover  from  the  Attorney  General  as  successor  to  the  Alien 
Property  Custodian3  810  shares  of  the  capital  stock  of  Herman 
Basch  &  Co.,  Inc.,4  which  had  been  vested  by  the  Attorney  Gen¬ 
eral  under  the  Act.  The  plaintiffs  claim  this  stock  to  have  be¬ 
longed  to  them,  legally  and  beneficially,  at  the  time  of  vesting, 
while  the  defendant  claims  that  the  plaintiffs  were  holding  the 
shares  for  German  nationals  and  had  engaged  in  a  conspiracy 
to  cloak  or  conceal  these  German  assets  from  the  United  States. 
The  defendant  by  way  of  counterclaim  (App.  24,  30,  and  33) 
seeks  to  recover  from  the  plaintiffs  the  dividends  received  by 
them  on  said  shares.5 

The  District  Court  permitted  the  plaintiffs  to  recover  in  these 
actions  such  shares  as  were  purchased  by  them  in  1943  and 
1947  (App.  85),  but  denied  recovery  of  those  shares  purchased 
in  February  1939,  because  those  shares  were  purchased  and 
held  as  part  of  a  fraudulent  scheme  to  conceal  German  assets. 
With  respect  to  these  shares,  however,  the  Court  permitted  the 
plaintiffs  to  offset  their  liability  for  dividends  to  the  extent 
of  the  amount  of  federal  income  taxes  paid  on  the  shares  of  the 
stock  (App.  86-87). 

This  appeal  concerns  the  court’s  holding  respecting  the  shares 
purchased  in  1943  and  1947  and  the  holding  respecting  the  in¬ 
come  tax. 

The  facts — Introduction 

This  brief  covers  the  appeal  by  the  defendant  from  the 
judgment  of  the  district  court  as  to  shares  acquired  by  plain¬ 
tiffs  Vort  and  Nauen  in  1943  and  1947  and  as  to  income  taxes 
paid  by  them  and  Fred  Basch  and  his  successors  in  interest  (the 
plaintiffs  in  the  third  action  are  trustees  of  his  estate)  on  shares 
which  the  court  found  they  held  as  “cloaks”  for  a  German  part¬ 
nership,  Thorer  &  Co.  The  appeal  raises  only  questions  of 

*  By  Executive  Order  No.  9788  (October  14,  1946,  11  F.  R.  11981)  the 
Attorney  General  succeeded  to  the  powers  and  duties  of  the  Alien  Property 
Custodian.  In  this  brief,  the  terms  “Alien  Property  Custodian”  or  “Cus¬ 
todian”  will  be  used,  as  the  context  may  require,  to  refer  either  to  the 
Alien  Property  Custodian  or  to  the  Attorney  General  as  his  successor. 

4  By  Vesting  Order  No.  12587,  issued  December  22,  1948,  the  defendant 
vested  1,442  shares  of  the  stock  of  Herman  Basch  &  Co.,  inc.  (App.  5)  ;  632 
of  said  shares  were  registered  in  the  names  of  persons  other  than  the  plain¬ 
tiffs  and  are  not  in  question  here. 

*  These  dividends  were  vested  by  Vesting  Order  No.  13852,  September  21, 
1949  (App.  27). 
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law;  we  have  no  quarrel  wdth  the  District  Court’s  findings  of 
fact.  Accordingly,  to  simplify  the  presentation  of  a  compli¬ 
cated  case  and  a  confused  record,  we  shall  in  this  brief  state  as 
to  the  period  prior  to  1943  only  an  outline  of  the  facts  as  found 
by  the  court,  reserving  for  our  subsequent  brief,  in  which  we 
shall  defend  the  court’s  findings  against  the  attacks  of  the  plain¬ 
tiffs,  a  detailed  statement  of  the  facts  prior  to  1943. 

To  1943 

Herman  Basch  &  Co.,  Inc.,  a  New  Jersey  corporation,  is  en¬ 
gaged  in  the  dressing  and  dyeing  of  raw  fur  skins  by  means  of 
a  secret  process  (App.  76).  This  litigation  involves  810  shares 
of  its  stock  vested  from  the  plaintiffs  (App.  76). 

In  1939  the  Basch  Company  was  wholly  owned  by  Althor, 
Inc.,  a  New  York  corporation,  and  continued  to  be  so  owned 
until  Althor  was  dissolved  in  1944  (App.  77).  Althor  was 
wholly  owned  by  Thorer  &  Co.,  a  partnership  in  Leipzig,  Ger¬ 
many,  and  had  outstanding  500  shares  of  capital  stock  (App. 
77).  When  Althor  was  dissolved,  its  stockholders  of  record 
were  given  shares  of  Herman  Basch  &  Co..  Inc.,  on  the  basis  of 
4  shares  of  Basch  for  1  of  Althor,  a  total  of  2,000  shares  of  Basch 
being  thus  distributed  (App.  77). 

A  wholly  owned  subsidiary  of  the  Basch  company  was  North 
Bergen  Realty  Co.,  Inc.,  which  leased  to  the  former  the  build¬ 
ing  in  North  Bergen,  New  Jersey,  in  which  the  dyeing  business 
was  conducted  (App.  77-78). 

The  principal  active  members  of  Thorer  &  Co.,  -which  owned 
Althor,  were  Paul  Hollender  and  Herbert  Schoenburg,  German 
nationals,  who  were  also  interested  in  a  number  of  related  busi¬ 
nesses  in  different  parts  of  the  world,  including  Thorer  &  Hol¬ 
lender,  Inc.,  of  New  York,  which  was  engaged  in  the  importing 
and  sale  of  furs  (App.  77). 

In  November  1938,  a  Jew  murdered  Von  Rath,  a  German 
attache  in  Paris  and  as  a  result  the  Germans  intensified  their 
persecution  of  the  Jews  in  Germany  (App.  7S).  The  fur  trade 
in  New  York  was  very  largely  in  the  hands  of  Jews,  so  the 
Jewish  people  undertook  to  boycott  all  dealings  in  furs  with 
companies  controlled  by  Germans  (App.  78).  For  that  pur¬ 
pose  they  formed  a  “boycott  committee,”  which  raised  a  se- 
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rious  threat  to  the  businesses  of  both  Thorer  &  Hollender  and 
Basch  &  Co.  (App.  78).  This  alarmed  the  German  owners  of 
Althor,  and  when  the  boycott  committee  began  to  require  defi¬ 
nite  proof  of  the  American  ownership  of  Basch,  Hollender 
cabled  Ward,  one  of  his  American  attorneys,  in  January  of 
1939: 

“Master  situation  North  Bergen  best  judgment  pre¬ 
sumably  Americanized  provisionally  (App.  78). 

Accordingly,  a  conference  was  held  between  Fred  Basch, 
plaintiffs  Vort  and  Nauen,  Fred  Klein,6  Ward,  Curt  Mahler,7 
and  James  Stevenson.8  At  that  conference  a  stock  certificate 
was  executed  for  the  entire  500  shares  of  Althor  stock  and  was 
dated  back  to  1936.  This  certificate  was  fictitious  and  was 
issued  to  the  Basch  Holding  Company,  the  personal  holding 
company  of  the  Herman  Basch  Estate,  so  that  the  parties 
would  be  able  to  show  the  boycott  committee  documentary  evi¬ 
dence  that  there  was  no  German  interest  in  Basch  &  Co.  (App. 
78-79).  At  this  time  Hollender  was  apprehensive  of  a  war 
between  the  United  States  and  Germany,  and  while  his  asso¬ 
ciates  disclaimed  such  fear,  the  scheme  would  be  as  useful  for 
concealment  against  the  United  States  as  against  the  boycott 
committee  (App.  79). 

To  perfect  the  concealment  of  the  German  interests,  an¬ 
other  conference  was  held  in  Trenton,  New  Jersey,  in  Febru¬ 
ary  1939,  at  which  were  present  the  plaintiffs  (including  Fred 
Basch),  the  others  who  had  been  at  the  earlier  meeting,  plus 
Koch,  a  cousin  of  Hollender  (App.  79).  Also  present  were 
Schoenburg  and  Otto  Nauen  (brother  of  plaintiff  Ernst 
Nauen),  representatives  of  Thorer  &  Co.,  who  had  come  over 
from  Germany  (App.  79,  Tr.  428).  At  this  meeting  there  was 
an  “ostensible”  sale  by  Thorer  &  Co.  of  the  Althor  stock  to 
the  Americans  for  a  price  of  $100,000  (App.  79). 

•Attorney  for  the  Herman  Basch  estate  (App.  79). 

THead  of  Thorer  &  HoUender  (App.  79). 

•Another  one  of  the  American  attorneys  for  the  Thorer  interests  (App. 
79).  He  spoke  for  himself  and  his  associate,  William  W.  Lancaster  (App. 
450). 
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The  500  shares  of  Althor  were  distributed  as  follows: 


Fred  Baseh,  SO  shares  (paid) - $17,  S00 

Vort,  SO  shares -  17,  S00 

Ernest  Xauen,  40  shares _  0,  S00 

Klein,  IS  shares _  3, 600 

Ward,  05  shares _  19. 000 

Koeh,  25  shares -  5,  000 

Koch  (as  nominee  for  Mahler),  70  shares -  14,000 

Stevenson,  IS  shares -  3, 600 

Stevenson  (as  nominee  for  Mahler),  30  shares -  6,000 


Stevenson  (as  nominee  for  William  W.  Lancaster)  ,*  17  shares  3, 400 
(App.  79-SO.) 

At  this  conference  the  Germans  sold  outright  50  shares  of 
Fred  Basch,  50  to  Vort,  and  25  to  Ernest  Nauen,  or  a  total  of 
25%  (App.  80).10  To  protect  the  German  interest  in  the  re¬ 
maining  75%,  Thorer  &  Co.,  the  ostensible  sellers,  laid  down 
these  conditions:  Thorer  &  Co.  retained  an  option  to  repur¬ 
chase  the  75%, 11  cross  options  were  entered  into  by  the  new 
stockholders  to  prevent  sales  to  outsiders,  and  the  certificates 
were  placed  in  escrow  to  keep  the  stock  intact  (App.  80). 

It  was  agreed  that  these  conditions  were  to  be  kept  secret. 
The  shares  sold  outright  and  those  on  which  Thorer  &  Co.  re¬ 
tained  the  option  bore  the  same  price  (App.  SO).  The  price 
ostensibly  paid  for  the  stock,  8100,000,  or  8200  a  share,  was 
almost  insignificant  as  compared  with  its  real  value  (App.  82). 
The  North  Bergen  Realty  Co.,  wholly  owned  by  Basch  &  Co., 
had  at  that  time  a  net  worth  of  889,000,  although  carried  on 
the  books  at  only  82,000  (App.  82). 

The  court  found  that  the  entire  Trenton  transaction  was  a 
sham;  that  despite  the  “sale”  the  Germans  retained  control 
(App.  82) ;  and  that  the  “price”  of  8100,000  was  made  up  of 
dividends  and  bonuses  from  Basch  &  Co.,  declared  nearly  two 
months  after  the  close  of  business  on  Dec.  31,  193S,  and  of 
advance  payments  for  “legal  services”  (App.  81).  The  plain¬ 
tiffs  paid  the  Germans  with  the  Germans’  own  money  (App. 
80-81). 

•A  member  of  the  law  firm  with  which  Stevenson  was  connected  (App. 
79). 

10  This  25%  was  not  vested  and  is  not  involved  in  this  litigation. 

11  At  $220  a  share.  The  ostensible  sale  price  to  the  Americans  was  $200  a 
share  (App.  111). 
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The  court  also  found  that  the  plaintiffs  joined  in  the  con¬ 
spiracy  to  protect  the  German  interest  (App.  81).  Their  con¬ 
cealment  of  the  German  interest  continued  after  Trenton;  in 
December  1940,  the  repurchase  option  in  favor  of  the  Germans 
was  ostensibly  canceled;  again  the  Germans  were  paid  with 
their  own  money  in  the  amount  of  $63,000  (App.  82).  This 
was  done  because  the  conspirators  were  concerned  about  the 
extension  of  “freezing  controls”  to  Germany.12  The  negotia¬ 
tions  for  cancellation  of  the  option  were  carried  on  between 
Ward  and  Hollender,  but  the  result  was  disclosed  to  the  plain¬ 
tiffs  and  they  took  the  benefit  of  it  (App.  82-83) .  The  purpose 
.  of  the  cancellation  was  to  prevent  a  seizure  of  the  stock  by  the 
United  States  in  the  event  of  a  breach  of  relations  between  the 
United  States  and  Germany  and  resulting  war.  So  the  court 
found  (App.  S3).  The  stockholders  were  reimbursed  for  the 
$63,000  paid  for  cancellation  of  the  option  by  a  special  dividend 
in  January  1941  (App.  83). 

In  August  and  September  1941,  the  cross-options  entered 
into  at  Trenton,  and  the  escrow  agreement  were  also  cancelled, 
and  were  dated  back  to  January  1941  (App.  84).  The  District 
judge  found  this  to  be  “a  continuation  of  the  fraudulent  con¬ 
cealment  of  the  German  interests  *  *  *”  (App.  84). 

The  1943  sale 

On  July  9, 1942,  George  Ward  wTrote  to  Theodore  Koch: 

From  what  I  know  I  feel  quite  frankly  that  we’ll  have 
to  put  our  house  in  better  order  and  it  may  be  necessary 
for  some  of  us  to  sell  all  or  part  of  our  stock  in  order  to 
do  so  (App.  1275). 

The  plaintiffs  and  the  other  participants  in  these  transactions, 
in  short,  were  aware  in  1942  and  the  early  part  of  1943  that 
the  continued  ownership  of  stock  in  the  company  by  Ward, 
Koch  and  Stevenson  rendered  the  company  suspect,  since  these 
persons  had  represented  Hollender  for  many  years  previously 
and  because  they  appeared  to  have  no  interest  in  the  fur 

13  Restrictions  on  the  transfers  of  foreiftn  assets  in  the  United  States.  The 
controls  were  imposed  under  the  Trading  with  the  Enemy  Act,  through 
Executive  Order  No.  S3S9.  That  Order  was  amended  to  cover  German  assets 
in  June  of  1941  (6  F.  R.  2S97). 
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industry  as  such  (App.  1274^1277).  Koch  (Hollender’s 
cousin)  and  Ward  were  known  to  be  interested  in  Thorer  & 
Hollender,  Inc.,  which  was  under  simultaneous  investigation 
by  the  Alien  Property  Custodian  (App.  117-119). 

Two  specific  threats  to  the  company  were  blocking  by  the 
United  States  Treasury  and  vesting  by  the  Alien  Property 
Custodian.  Early  in  1942,  Althor  and  Herman  Basch,  Inc., 
had  been  blocked  by  the  Treasury  Department  (App.  1044) 
under  Executive  Order  S389.  At  about  this  same  time  (Tr. 
125)  George  Ward  wrote  an  undated  letter  to  Theodore  Koch 
(App.  1147)  in  which  he  stated: 

Mr.  C.  [Cowen]  asked  me  to  come  to  N.  Y.  for  a 
meeting  Wed.  I  saw  him  first.  He  told  me  B.  [Basch] 
would  be  vested  unless  something  was  done  to  convince 
the  APC  a  certain  group — either  friends,  attorneys,  or 
relatives  of  the  former  owners — were*not  holding  their 
shares  for  the  benefit  (as  they  believe)  of  the  former 
owners.  *  *  * 

It  is  in  this  atmosphere  that  the  1943  sale  took  place.  On 
February  15,  1943  (App.  139),  Theodore  Koch  transferred  18 
shares  of  Althor  to  Curt  Mahler,  George  Ward  transferred  50 
shares  to  Paul  Vort  and  3  shares  to  Curt  Mahler,  James  Steven¬ 
son  transferred  10  shares  to  Mahler,  and  William  Lancaster 
transferred  his  17  shares  to  Paul  Vort.  These  transfers  are 
disclosed  by  Mr.  Percus’  letter  of  February  11,  1943,  to  the 
Alien  Property  Custodian’s  office  (App.  1152).  It  will  be 
noted  that  the  sale  w^as  made  not  to  strangers  but  to  members 
of  the  same  group  w’ho  had  been  “insiders”  from  the  begin¬ 
ning  of  the  transaction. 

In  order  to  procure  the  unblocking  of  the  companies  (which 
was  finally  done  (App.  1045))  and  in  order  to  prevent  the 
vesting  of  the  stock  by  the  Custodian,  certain  affidavits  were 
submitted  to  the  agencies  involved.  The  general  tenor  of  those 
affidavits  and  other  representations  made  is  summed  up  by  the 
testimony,  on  direct  examination,  of  Mr.  Markham,  the  then 
Custodian,  who  was  called  as  a  witness  for  plaintiffs  (App. 
114): 
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Q.  I  ask  you  to  tell  the  Court  the  purport  of  those 
conversations  [with  Mr.  Cowen  respecting  Herman 
Basch  &  Co.].  Would  you  be  good  enough,  as  far  as 
you  can  recall,  to  tell  the  Court? 

A.  The  matter  of  the  investigation  of  the  stock  own¬ 
ership  of  this  company  was  discussed,  and  an  investiga¬ 
tion  was  being  conducted  of  the  company.  My  recol¬ 
lection  is  that  Mr.  Cowen  was  representing  that  there 
was  no  German  ownership  in  the  company. 

The  attention  of  the  Alien  Property  Custodian  was  specifically 
directed  to  the  affidavits,  which  had  been  filed,  by  a  letter  from 
Mr.  Cowen,  dated  January  30,  1943  (App.  1011-1012),  as 
follows: 

Each  shareholder  has  heretofore  presented  affidavits  to* 
the  Treasury  Department,  certifying  that  they  own 
their  shares  in  their  own  right,  and  that  no  one  else 
has  any  interest  of  any  kind,  either  directly  or  indirectly 
in  such  shares.  Even  though  we  know  such  to  be  the 
fact,  it  has  been  thought  that,  because  of  the  former 
business  association  of  some  of  the  stockholders  with  the 
former  German  owners,  a  sale  of  a  substantial  part  of 
their  shares  would  be  looked  upon  with  favor.  While 
none  of  the  stockholders  are  desirous  of  disposing  of 
their  shares,  they  are  willing  to  place  the  interests  of 
the  company  above  their  own  personal  interests,  if  by 
so  doing  the  company  is  permitted  to  operate  free  of 
any  governmental  supervision  or  restriction  not  com¬ 
mon  to  all  American  corporations. 

The  affidavits  furnished  to  the  Treasury  Department  and 
to  the  Alien  Property  Custodian  contained  representations 
that  the  stock  held  by  the  plaintiffs  and  the  other  stockholders 
was  held  free  and  clear  and  that  the  Germans  had  no  interest 
in  the  company.  The  district  court  found  the  facts  to  be  to 
the  contrary  (App.  83-84). 

For  example:  A  sworn  affidavit  of  Fred  A.  Klein  dated 
June  4, 1942  (App.  1189-1193)  includes  these  statements: 

*  *  *  The  Thorers  were  completely  eliminated  from 
the  management  of  the  business  in  February  1939  *  *  *. 
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Messrs.  Ward,  Mahler,  and  Koch  conversed  with  one 
of  the  Thorer  partners  by  telephone  and  came  to  an 
agreement  that  the  375  shares  of  Althor  stock  should  be 
released  from  the  option  on  the  payment  of  S63, 000.00, 
which  represented  a  payment  of  S16S.00  per  share  on 
each  of  the  375  shares. 

From  my  close  contact  with  the  individuals  "who  are 
officers  and  directors  in  the  business  of  Herman  Basch 
&  Co.,  and  I  met  all  of  them  at  the  directors’  meetings,  I 
am  convinced:  That  the  transactions  leading  to  the 
sale  of  the  stock  and  the  release  of  the  options  were 
conducted  in  good  faith  and  at  “arm’s  length”;  and 
that  there  are  no  agreements  or  understandings  in  writ¬ 
ing  or  oral,  directly  or  indirectly,  which  give  the  Thorers 
or  anyone  else  any  right  or  interest,  present  or  in  the 
future,  in  and  to  the  stock  of  Herman  Basch  &  Co.  or 
Althor.  I  personally  paid  for  the  IS  shares  of  stock  of 
Althor  with  my  own  funds  and  also  paid  my  propor¬ 
tionate  share  for  the  release  of  the  option  with  my  own 
funds  and  no  one  has  any  right  or  claim  thereto. 

George  Ward’s  sworn  statement  of  June  4,  1942  (PI.  Ex. 
DJW  474  (d))  (not  printed)  includes  the  following: 

*  *  *  The  entire  transaction,  both  the  sale  of  the 
stock  (in  February  1939)  and  the  resale  of  the  option, 
was  made  in  good  faith  and  without  any  understanding 
written  or  otherwise,  that  the  Thorers  or  anyone  else 
should  have  any  interest  thereafter  in  the  stock  of  the 
business.  The  stock  which  I  purchased,  to  wit,  ninety- 
five  (95)  shares  in  Althor,  Inc.,  is  my  own  property, 
paid  for  with  my  own  funds. 

William  Lancaster  furnished  an  affidavit  (App.  1049-1051), 
describing  in  detail  the  Trenton  conference  and  purporting  to 
speak  from  personal  knowledge;  he  further  discussed  the  cir¬ 
cumstances  surrounding  the  cancellation  of  the  option  in  1940. 
However,  Lancaster  admitted,  at  the  trial,  that  he  was  not 
present  at  the  Trenton  meeting  (App.  456),  nor  at  the  meeting 
at  which  cancellation  of  the  option  was  discussed  (App.  458). 
He  further  testified  that  he  had  not  seen  any  of  the  basic  docu- 
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merits  (App.  456-7).  Further,  his  affidavit  demonstrates  his 
lack  of  familiarity  with  the  subject  matter,  since  it  contains  a 
demonstrable  error  concerning  the  allotment  of  the  “free” 
shares  (App.  170-1). 

Ernest  Nauen’s  affidavit  (App.  1199)  denies  that  he  pur¬ 
chased  at  Trenton  with  the  use  of  any  loan  from  anyone.  Yet, 
on  the  stand,  he  admitted  that  he  had  had  such  a  loan,  that 
he  discussed  it  with  counsel,  that  he  had  repaid  the  loan,  and 
that  counsel  had  advised  against  putting  it  in  his  affidavit  (App. 
711-712).  Like  the  other  affidavits,  Nauen’s  did  not  disclose 
the  then  existing  cross  options  (App.  760). 

Finally,  the  affidavit  of  Messrs.  Klein  and  Stevenson  filed  in 
February,  1943,  with  the  Alien  Property  Custodian  (App. 
1144^1147)  conceals  the  remaining  German  ownership  of 
Basch  and  Co.  as  follows: 

Nevertheless,  Herman  Basch  &  Co.’s  competitors  still 
continued  to  harrass  it  in  the  trade,  even  after  Febru¬ 
ary  1939  when  the  Thorers  withdrew  and  sold  their 
stock  to  American  citizens.  *  *  * 

Concerning  these  affidavits  Mr.  Markham  testified 
(App.  123-124) : 

Q.  Do  you  recall  testifying  on  direct  this  morning  that 
Mr.  Cowen  had  represented  to  you  that  there  was  no 
German  ownership  in  Herman  Basch  &  Company? 

A.  Yes. 

Q.  Do  you  recall  whether  or  not  you  received  affi¬ 
davits  from  certain  parties  in  Herman  Basch  &  Company 
prior  to  making  your  decision 

A.  I  don’t  remember;  I  might  have;  if  they  are  in 
the  file  I  probably  saw  them.  I  have  no  recollection. 
Who  were  they  from? 

Q.  Well,  from  the  present  plaintiffs,  for  example.  Do 
you  recall  receiving  affidavits  from  them? 

A.  I  would  assume  they  gave  them  to  the  investigator, 
but  they  were  probably  in  the  file  and  I  probably  read 
them,  or  I  probably  had  someone  tell  me  what  was  in  the 
affidavit. 

The  sole  evidence,  other  than  hearsay,  in  this  case  as  to  the 
attitude  of  the  Alien  Property  Custodian  (Mr.  Markham) 
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toward  the  1943  sale  is  his  own  testimony.  There  appears 
to  be  no  written  memorandum  or  letter  documenting  the  posi¬ 
tion  of  the  Custodian;  indeed,  Mr.  Markham  testified  that 
in  a  meeting  attended  by  Vort  and  possibly  others,  he  refused 
to  wTite  a  letter  saying  he  would  not  vest  (App.  118).  Mr. 
Markham  refuted  the  contention  of  the  plaintiffs  that  the  sale 
was  “insisted  on”  by  the  government  (App.  116,  126),  but  the 
evidence  leaves  some  doubt  as  to  precisely  what  he  did  mean 
to  do. 

It  is  quite  clear,  however,  that  the  sale  actually  occurred 
before  any  assurance  of  any  kind  was  given  by  the  Custodian 
(App.  1179).  Indeed,  the  parties  appear  not  to  have  received 
what,  in  their  words,  w*as  the  “green  light”  from  the  Custodian 
until  June  1943  (Letter  from  Koch  to  Ward,  June  17,  1943 
(App.  11S0).  Mr.  Stevenson  testified  that  the  investigation 
was  still  in  progress  at  the  time  of  the  sale  in  February  1943 
(App.  269). 

It  is  further  clear  that  Mr.  Markham  made  no  commitments 
other  than  a  personal  one.  This  is  demonstrated  by  the  fol¬ 
lowing  testimony  (App.  120-121): 

Q.  Well.  I  take  it  that  you  told  Mr.  Cowen  that  if  this 
transaction  was  carried  through,  which  you  have  de¬ 
scribed  this  morning,  that  you  would  not  vest  the  shares 
but  only  the  proceeds.  Is  that  accurate? 

A.  No.  It  is  not  accurate.  I  decided  not  to  vest  the 
shares.  That  if  it  developed  *  *  *  that  if  it  thence 
developed  we  could  *  *  *  that  would  cause  the  Gov¬ 
ernment  to  take  *  *  *  to  make  a  finding  that  those 
were  German  owned,  we  could  vest  the  proceeds  of  those 
shares. 

Q.  Well,  did  you  tell  him  that  the  office  would  never 
vest  the  shares? 

A.  I  spoke  for  myself  only. 

Q.  Well  I  don’t  think  that  is  responsive. 

A.  I  told  him  while  I  was  Alien  Property  Custodian 
that  I  was  not  going  to  vest  the  shares.  That  if  they 
wanted  to  sell,  sell  them,  and  tell  the  whole  story,  and 
write  a  letter  in  here  and  tell  us  what  they  were  going 
to  do. 
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Q.  Did  you  intend  to  bind  the  Office  so  that  ho  suc¬ 
ceeding  Custodian  could  vest? 

A.  I  only  intended  what  the  words  import. 

He  did  not  tell  his  successor  of  any  commitment  (App.  135). 
As  to  a  license  for  the  transaction,  in  his  words  (App.  123) : 
“We  gave  them  no  license.  They  could  act  on  their  own.’* 

The  1947  sale 

The  investigation  of  Herman  Basch  &  Co.  continued  even 
after  1943  and  on  November  28,  1945,  Mr.  Markham  wrote 
to  Mr.  Cowen  as  follows  (Def.  Ex.  6,  App.  1178) : 

You  are  advised  that  pending  completion  of  the 
investigation  which  this  Office  is  conducting  regarding 
the  beneficial  ownership  of  certain  shares  of  stock  of 
Herman  Basch  &  Company,  I  would  definitely  disap¬ 
prove  of  the  sale  to  the  corporation  of  any  of  the  indi¬ 
vidually  held  shares  of  stock  of  said  company.  Fur¬ 
thermore,  I  deem  it  inappropriate  for  the  same  reason 
for  the  corporation  to  issue  additional  shares  of  stock 
at  this  time. 

You  understand,  of  course,  that  any  change  in  the 
corporate  structure  of  the  corporation  would  necessitate 
the  placing  in  the  company  of  a  supervisor  under  the 
jurisdiction  of  this  Office.  While  I  do  not  wish  to  be 
in  a  position  of  issuing  an  order  to  you.  at  this  time, 
it  seems  to  me  that  the  company  would  be  well  advised 
not  to  take  any  unusual  action  until  my  investigation 
has  been  completed. 

In  spite  of  this  prohibition  and  with  full  knowledge  that 
Herman  Basch  &  Co.  was  still  under  investigation  by  the  Alien 
Property  Custodian’s  Office  (App.  329,  749)  in  1947,  an  addi¬ 
tional  sale  was  made.  At  this  time  the  plaintiff  Vort  pur¬ 
chased  90  shares  from  Ward  and  28  shares  from  Koch,  and 
the  plaintiff  Nauen  bought  40  shares  from  Ward  (App.  155). 

The  vestings 

The  Custodian  vested  the  shares  of  Herman  Basch  &  Co., 
Inc.,  stock  here  involved  by  Vesting  Order  12587  on  Decem- 
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ber  22,  1948  (App.  5-8),  and  he  vested  the  dividends  thereon 
by  Vesting  Order  13852  on  September  21,  1949  (App.  27-29). 

STATUTE  INVOLVED 

The  statute  involved  is  the  Trading  with  the  Enemy  Act, 
as  amended  (40  Stat.  411,  50  U.  S.  C.  App.  §  1  et  seq.),  and 
particularly  Sections  5  (b)  (1)  and  9  (a)  thereof.  These 
sections  and  the  relevant  parts  of  Executive  Orders  Nos.  8389 
(6  F.  R.  2897)  and  9193  (10  F.  R.  6917),  both  as  amended, 
are  printed  in  an  appendix  to  this  brief. 

STATEMENT  OF  POINTS 

1.  The  District  Court  erred  insofar  as  it  awarded  judgment 
to  the  plaintiffs  for  the  shares  of  stock  purchased  in  1943  and 
1947  since  these  shares  were  purchased  by  persons  found  by  the 
Court  to  have  known  of  and  participated  in  a  scheme  to  con¬ 
ceal  the  German  ownership  of  those  and  other  shares  from  the 
Custodian. 

2.  The  District  Court  erred  in  permitting  the  plaintiffs  to 
set-off  against  their  liability  to  the  defendant  for  dividends  on 
the  shares  they  acquired  in  1939  as  “cloaks”  for  the  Germans 
the  income  taxes  paid  on  those  dividends,  because  they  did  not 
comply  with  the  requirements  of  the  Internal  Revenue  Code 
as  to  recovery  of  tax  payments  and  received  those  dividends 
under  a  claim  of  right,  and  because  they  paid  those  taxes  pur¬ 
suant  to  and  as  part  of  a  scheme  to  conceal  the  German  owner¬ 
ship  of  the  shares  from  the  Alien  Property  Custodian. 

SUMMARY  OF  ARGUMENT 

The  District  Court  found  that  the  plaintiffs  and  others  en¬ 
tered  into  a  conspiracy  at  Trenton  in  February  1939,  to  conceal 
the  German  ownership  of  75  percent  of  the  stock  of  H.  Basch 
<fc  Co.,  Inc.,  including  the  shares  in  question  on  these  appeals 
and  that  the  German  interest  therein  continued  despite  the 
ostensible  “sales”  made  at  Trenton.  Thorer  &  Co.,  therefore, 
continued  to  be  the  beneficial  owner  of  those  shares  after  the 
Trenton  transaction  and  until  the  shares  were  vested  by  the 
Attorney  General.  Ward,  Lancaster,  and  Koch,  who  pur¬ 
ported  to  “sell”  some  of  these  shares  to  the  plaintiffs  in  1943 
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and  1947  had  no  authority  from  the  Germans  to  dispose  of  that 
beneficial  interest,  and  the  plaintiffs,  having  participated  in 
the  Trenton  conference  in  February  1939,  and  the  subsequent 
“cloaking”  transactions,  were  not  bona  fide  purchasers  so  as  to 
cut  off  that  equity.  There  is  no  estoppel  in  this  case  against 
the  Government  and  the  vested  shares  were  still  equitably 
German  property  when  the  vesting  order  w^as  issued. 

The  plaintiffs  are  not  entitled  to  set-off  against  their  liability 
to  the  defendant  for  the  vested  dividends  on  the  “cloaked” 
stock  the  income  taxes  they  paid  thereon,  because  they  have 
failed  to  comply  with  the  procedural  conditions  precedent  to 
such  recovery  and  because  they  received  those  dividends  under 
a  claim  of  right.  Furthermore,  since  the  plaintiffs  paid  the 
taxes  as  part  of  the  scheme  of  concealment  of  the  German  own¬ 
ership  of  the  stock,  they  are  not  entitled  to  any  relief  in  equity 
based  on  their  tax  payments. 

ARGUMENT 

I 

The  shares  purchased  by  Vort  and  Nauen  in  1943  and  1947 
remained  subject  to  vesting  as  German  property  and  the 
plaintiffs  were  not  entitled  to  recover  them 

The  District  Court  directed  the  return  to  plaintiff  Vort  of 
362  shares  and  to  plaintiff  Nauen  of  40  shares — or  a  total  of 
402  out  of  the  654  shares  for  which  they  sued  (App.  87-88). 
The  40  shares  ordered  returned  to  Nauen  were  the  shares  he 
bought  in  1947  from  George  Ward  (App.  85).  The  362  shares 
ordered  returned  to  Vort  represent  the  67  shares  of  Althor 
(equivalent  to  268  shares  of  Basch)  he  purchased  from  Ward 
and  Lancaster  in  1943  (App.  84)  plus  the  90  shares  of  Basch 
purchased  from  Ward  and  the  28  shares  purchased  from  Koch 
in  1947  (App.  85),  and  less  the  24  shares  he  transferred  in  1945 
and  1946  to  Julian  Basch  and  his  son,  and  which  were  not 
vested  (App.  156,  Tr.  1449). 

We  believe  that  in  this  the  court  erred.  The  1943  and  1947 
transfers  did  not  operate  to  change  the  German  character  of 
those  shares  and  they  remained  subject  to  vesting  just  as  they 
would  have  been  had  they  been  retained  by  Ward,  Lancaster, 
and  Koch. 
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Fundamental  to  this  branch  of  the  case  is  the  court’s  finding 
that  at  the  Trenton  conference  on  February  IS,  1939,  Vort  and 
Nauen  entered  into  a  conspiracy  with  Fred  Basch,  Klein,  Ward, 
Mahler,  Stevenson,13  and  two  representatives  of  the  German 
firm  of  Thorer  &  Co.  to  “cloak’'  75  percent  of  the  Althor  stock. 
As  the  court  found,  125  shares  (25  percent)  were  sold  outright 
to  Fred  Basch,  Vort,  and  Nauen,  but  as  to  the  remaining  375 
shares  the  sale  was  only  an  ostensible  one  (App.  79-82).  The 
375  “cloaked”  shares  were  the  shares  on  which  a  repurchase 
option  was  given  to  Thorer  &  Co.  (App.  1149).  Of  these,  after 
February  18,  1939,  Ward  held  95  Althor  shares  for  the  Ger¬ 
mans,  Koch  held  25,  and  Stevenson,  ostensibly  as  a  nominee 
for  Lancaster,  held  17  (App.  79-SO). 

As  we  read  this  finding,  as  to  95  shares  Ward  held  the  record 
title,  but  the  beneficial  and  real  ownership  of  those  shares  re¬ 
mained  in  Thorer  &  Co.  The  same  was  true  of  Koch’s  25 
shares  and  the  Stevenson-Lancaster  17.  The  1940  cancel¬ 
lation  of  the  repurchase  option  being  also  a  fictitious  trans¬ 
action  carried  out  to  prevent  the  seizure  of  the  stock  by  the 
United  States  (App.  82-83),  the  situation  as  to  the  ownership 
of  those  shares  continued  up  to  and  after  the  outbreak  of  war 
between  the  United  States  and  Germany.  As  of  the  outbreak 
of  war  those  shares  were  enemy  property  and  subject  to  seizure. 

In  February  of  1943  Ward  purported  to  sell  50  of  the  shares 
he  held  to  the  plaintiff  Vort  (App.  S4).  These  were  part  of 
the  block  of  95  he  had  acquired  in  1939  by  a  transaction  which 
the  District  Court  found  to  be  only  an  ostensible  transfer  and 
a  sham  (App.  82).  Ward  held  only  the  bare  recoKl  or  legal 
title,  and  the  equitable  or  beneficial  ownership  remained  in 
the  Germans.  See,  Kind  v.  Clark,  161  F.  2d  36,  46-47  (C.  A. 
2),  certiorari  denied,  332  U.  S.  SOS.14  As  to  these  shares  Ward 
could  not  sell  or  transfer  more  than  he  had.  The  district  court 

“Lancaster  was  not  present  at  the  Trenton  conference,  but  he  was  repre¬ 
sented  by  Stevenson  and  accepted  and  approved  what  Stevenson  did  (App. 
450). 

14  Vort  held  39  of  his  SO  Althor  shares  by  a  similar  title.  He  had  been  sold 
50  shares  outright,  but  as  to  the  39  the  District  Court  found  the  transfer  was 
only  an  ostensible  one  to  conceal  the  continued  German  ownership  (App. 
82).  These  39  “ostensible”  shares  of  Althor  are  now  represented  by  156  in 
H.  Basch  &  Co.,  Inc.,  which  the  District  Court  found  defendant  entitled 
to  retain. 
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made  no  finding  that  in  1943  Ward  held  any  power  of  attorney 
or  other  authority  from  Thorer  &  Co.  to  sell  or  transfer  its  bene¬ 
ficial  interest  in  the  shares,  and  there  is  no  evidence  whatever 
in  the  record  that  any  of  the  American  “cloaks”  ever  received 
such  authority  from  the  Germans.  All  that  Ward  or  Lancaster 
could  possibly  transfer  to  anyone  who  knew  the  facts  was  what 
they  had,  a  bare  record  title,  leaving  the  beneficial  ownership 
still  in  Thorer  &  Co. 

Nor  did  Ward,  Koch,  and  Lancaster  have  any  such  authority 
by  virtue  of  their  holding  of  title.  The  sham  transfers  at 
Trenton  in  1939  separated  the  legal  or  record  title  to  the 
“cloaked”  shares  from  the  “real,”  or  beneficial  or  equitable 
ownership.  This  separation  was  the  same  as  is  present  in  the 
case  of  a  trust.  As  a  secret  trust  for  a  fraudulent  and  illegal 
purpose — to  defeat  the  war  power  of  the  United  States — the 
instant  transaction  was  exactly  analogous  to  the  situation 
created  by  a  conveyance  in  fraud  of  creditors.  See  Lukens  v. 
Aird,  6  Wall.  7S,  79;  Milwaukee  &  Minnesota  R.  Co.  v.  Soutter, 
13  Wall.  517;  Crawford  v.  Broussard ,  260  Fed.  124,  127  (C.  A. 
5) ;  Frank  v.  Von  Bayer,  236  N.  Y.  473, 477, 141  N.  E.  920.  And 
see,  Richardson  v.  Smith,  102  F.  2d  697,  699  (C.  A.  2).  The 
fraudulent  grantor  transfers  his  property  to  the  grantee  to 
avoid  its  seizure  by  creditors;  but  in  equity  it  remains  his  prop¬ 
erty  and  can  still  be  reached  by  his  creditors.  Glenn,  Fraudu¬ 
lent  Conveyances  and  Preferences  (Rev.  ed.  1940),  §§91,  120, 
299c. 

That  Vort  “bought”  the  40  shares  of  Althor  from  Ward  in 
1943  and  the  90  shares  in  1947  for  his  own  account  and  with  his 
own  money  (App.  85)  does  not  give  him  a  title  good  in  equity 
against  the  government,  which  has  seized  the  interest  of  Thorer 
&  Co.  He  may  have  been  a  purchaser  for  value,  but  he  was 
not  a  bona  fide  purchaser  without  notice.  As  a  fellow  con¬ 
spirator  with  Ward  at  Trenton  in  1939  (App.  Ill),  Vort  knew 
perfectly  well  that  Ward  held  only  a  colorable  record  title  and 
that  the  beneficial  ownership  was  still  in  Thorer  &  Co.  More¬ 
over,  it  is  evident  that  his  purpose  in  1943  and  in  1947  was,  at 
least  in  part,  to  attempt  to  ward  off  a  seizure  of  the  stock  by 
the  Alien  Property  Custodian  (App.  84-85).  To  that  extent, 
his  purchases  were  another  step  in  the  conspiracy. 
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In  any  event,  when  Vort  and  Nauen  purchased  shares  in  1943 
and  in  1947  they  knew'  that  the  stock  they  were  buying  was 
beneficially  owned  by  Thorer  &  Co.  and  not  by  Ward  or  Koch 
or  Lancaster.  It  is  well  settled  that,  “where  a  trustee  trans¬ 
fers  trust  property  in  breach  of  trust,  and  the  transferee  when 
he  received  the  transfer  had  notice  of  the  breach  of  trust,  the 
interests  of  the  beneficiaries  are  not  cut  off.”  Scott  on  Trusts 
(1939),  §  28S.  In  such  circumstances  the  beneficiary  may  re¬ 
cover  the  property  from  the  party  who  took  with  notice.  Re¬ 
statement  of  the  Law  of  Restitution  (1937),  §§  13b,  130,  16S, 
175, 194,  201;  Restatement  of  the  Law  of  Trusts  (1935),  §  288; 
and  see  also  Restatement  of  the  Law  Agency  (1933),  §  314. 

That  Vort  paid  his  own  money  for  the  shares  he  purchased 
from  Ward,  Koch,  and  Lancaster  gives  him  no  valid  claim  to 
retain  it  and  no  lien  upon  it.  A  fraudulent  grantee  who  is  an 
active  party  to  the  fraud  takes  the  risk  of  loss,  and  he  is  not 
entitled  to  reimbursement  when  the  fraud  is  discovered  and 
the  transfer  set  aside. 

“Almost  invariably  some  honest  consideration  is  made  the 
agency  for  floating  a  scheme  of  fraud  against  creditors,  and  if 
that  may  always  be  saved,  nothing  is  lost  by  the  effort,  and  the 
temptation  to  venture  it  is  increased.”  Baldwin  v.  Short ,  125 
N.  Y.  553, 560, 26  N.  E.  928.  See  also  M ilwaukee  &  Minnesota 
R.  Co.  v.  Soutter,  13  Wall.  517;  Lowenstein  v.  Reikes,  60  F.  2d 
933  (C.  A.  2) ;  Finance  Corporation  v.  McHarg,  2S2  Fed.  560, 
569  (C.  A.  2) ;  Crawford  v.  Broussard,  260  Fed.  122,  124,  127 
(C.  A.  5) ;  Frank  v.  Von  Bayer,  236  N.  Y.  473, 477, 141  N.  E.  920. 

Nor  may  a  person  w'ho  has  been  party  to  an  attempted  fraud 
against  the  United  States  recover  his  expenditures  or  offset 
them  against  the  claim  of  the  United  States.  Pan  American 
Co.  v.  United  States,  273  U.  S.  456,  509;  Mammoth  Oil  Co.  v. 
United  States,  275  U.  S.  13,  55. 

In  all  this,  there  is  no  occasion  to  reach  the  question  whether 
Mr.  Markham,  the  then  Alien  Property  Custodian,  licensed, 
expressly  or  impliedly,  the  transfers  of  the  German  interests 
under  Executive  Order  No.  83S9,  as  amended  (6  F.  R.  2897). 15 

“Executive  Order  Xo.  83S9,  as  amended,  prohibited  the  transfer  without 
a  Treasury  License  after  June  14,  1941,  of  any  property  in  which  a  national 
of  Germany  had  “any  interest  of  any  nature  whatsoever,  direct  or  indirect." 
This  is  broad  enough  to  reach  all  property  interests  and  is  to  be  so  con¬ 
strued.  Propper  v.  Clark,  337  U.  S.  472,  4S1-4S2. 
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License  or  no  license,  the  Alien  Property  Custodian  could  not 
give  Ward  authority  to  transfer  property  of  Thorer  &  Co.  if 
Thorer  &  Co.  had  not  done  so.  A  license  represents  merely  a 
determination  that  a  transfer,  when  and  if  made  by  the  par¬ 
ties  offends  no  federal  policy ;  it  does  not  create  new  interests 
or  supply  a  defect  in  an  otherwise  imperfect  title ;  it  is  not 
a  power  of  attorney  from  the  former  owner.  See,  Reeves,  The 
Control  of  Foreign  Funds  by  the  United  States  Treasury,  11 
Law  &  Contemporary  Problems  (1945)  17,  45;  Berger  &  Bitt- 
ker,  Freezing  Controls:  The  Effects  of  an  Unlicensed  Trans¬ 
action,  47  Col.  L.  Rev.  (1947),  398,  407. 

In  any  event,  whatever  Mr.  Markham  said  and  did  was  not 
a  grant  of  a  license  and  no  one  understood  that  it  was.  He 
testified  that  he  did  not  intend  to  grant  a  license  (App.  123) 
and  Vort  and  Nauen  did  not  testify  that  they  understood  that 
they  were  getting  a  license  to  buy  German  property.-  To  have 
applied  for  such  a  license  would  have  been  to  admit  the  one 
thing  they  were  then  strenuously  denying,  that  Ward,  Koch, 
and  Lancaster  held  their  stock  as  trustees  for  Thorer  &  Co. 

The  only  other  theory  that  might  be  urged  in  support  of 
the  decision  returning  to  Vort  and  Nauen  the  402  shares  they 
acquired  in  1943  and  1947  is  that  the  defendant  was  in  some 
way  estopped  to  vest  or  retain  them.  In  the  district  court 
the  plaintiffs  contended  that  the  defendant  was  estopped  and 
there  is  some  indication  in  the  record  that  the  court  adopted 
that  theory.1* 

Any  estoppel  must  rest  on  the  conduct  of  the  then  Alien 
Property  Custodian,  Mr.  Markham,  in  1943  when  he  was  deal¬ 
ing  with  Mr.  Cowen,  the  attorney  for  the  company.  In  1947 
Mr.  Markham  was  no  longer  Custodian  and  there  is  no  claim 
that  his  successor  did  or  said  anything  to  lead  the  plaintiff  to 
acquire  additional  shares  in  1947. 

As  to  1943  the  court  found: 

At  this  time  the  affairs  of  Thorer  &  Hollender  and 
of  Basch  were  before  the  Alien  Property  Custodian  and 
were  being  investigated  by  the  government  agents.  The 
fact  that  the  former  attorneys  of  the  German  vendors 

14  During  the  trial  the  court  observed  that  a  statement  by  Mr.  Markham 
was  an  assurance  of  the  United  States  (App.  122). 
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of  the  stock  in  the  majority  group  of  Basch  &  Co.  were 
being  considered  by  the  Alien  Property  Custodian  s 
office,  as  a  result  a  suggestion  was  made  that  what  was 
called  the  “management  group,”  consisting  of  the  plain¬ 
tiff  Vort  and  his  associates,  should  buy  certain  of  the 
stock  held  by  Ward  and  Koch  and  their  associates,  who 
were  members  of  the  “investment  group,”  so  as  to  oust 
them  from  the  controlling  interest.  The  Alien  Prop¬ 
erty  Custodian  did  not  object  to  this  sale  and  so  ad¬ 
vised  Mr.  Cowen,  who  was  representing  the  stockhold¬ 
ers.  He  also  told  Mr.  Cowen  that  since  the  stock  was 
not  vested,  the  parties  had  a  right  to  make  the  sale, 
and  that  the  purchasers  would  get  a  good  title  to  the 
property;  also,  that  if  at  any  time  later  the  Alien  Prop¬ 
erty  Custodian  determined  that  this  particular  stock 
was  German  owned,  he  would  vest  the  proceeds  of  the 
sale,  rather  than  the  stock.  The  plaintiffs  claim  that 
as  they  acted  upon  the  suggestion  and  with  the  approval 
of  the  Alien  Property  Custodian,  the  Government  is 
estopped  from  vesting  the  stock  itself.  However  that 
may  be.  the  transaction  was  an  open  one  with  full 
knowledge  of  it  by  the  Alien  Property  Custodian  and 
the  money  used  in  the  purchase  apparently  was  the 
money  of  the  purchasers.  As  the  stock  was  to  be  sold 
there  was  no  reason  why  the  plaintiffs  should  not  be  the 
purchasers.  (App.  S4-S5.) 

Even  if  we  take  this  to  be  a  finding  that  in  1943  Mr.  Mark¬ 
ham  made  a  commitment  that  the  Alien  Property  Custodian 
would  not  vest  any  shares  which  might  be  transferred  from 
the  “investment  group”  to  the  “management  group,”  there  is 
no  basis  for  an  estoppel  against  the  Government.  Assuming 
the  most  firm  of  commitments  by  Mr.  Markham 17  not  to  vest 
the  stock,  he  had  no  authority  to  bind  himself  not  to  vest,  and 
certainly  none  to  bind  his  successors.  The  delegation  of  au- 

,T  Ho  seemed  to  be  uncertain  in  his  testimony  whether  he  had  made  a 
commitment  or  not,  or.  if  he  had.  how  far  it  went.  See  App.  120.  Also, 
plaintiffs  could  not  have  acted  in  reliance  on  his  "commitment”  since  they 
“bought”  the  shares  in  February  of  1943,  and  Mr.  Markham  did  not  make 
his  statements  to  Mr.  Cowen  until  June  of  that  year  (App.  1180). 
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thority  to  the  Custodian  is  found  in  Executive  Order  No. 
9193  (7  F.  R.  5205;  amended.  10  F.  R.  6917),  which  states: 

The  Alien  Property  Custodian  is  authorized  and  em¬ 
powered  to  take  such  action  as  he  deems  necessary  in 
the  national  interest,  including,  but  not  limited  to,  the 
power  to  direct,  manage,  supervise,  control  or  vest 
*  *  *  (Sec.  2). 

This  is  a  delegation  of  the  power  to  vest  enemy  property, 
which  is  an  attribute  of  the  United  States  in  its  capacity  as 
sovereign.  There  is  nothing  in  the  Trading  with  the  Enemy 
Act  which  even  hints  that  a  Custodian  may  bind  himself  and 
his  successors  not  to  exercise  it.18  He  is  to  act  as  “he  deems 
necessary  in  the  national  interest.”  If  the  Attorney  General 
as  a  successor  Custodian  deemed  it  necessary  in  the  national 
interest  to  vest  the  Basch  stock,  it  was  his  duty  to  do  so. 

In  dealing  with  the  Custodian  the  plaintiffs  were  charged 
with  notice  of  the  limitations  on  his  authority.  Hume  v. 
United,  States,  132  U.  S.  406,  414.  And  it  is  well  settled  that 
the  United  States  is  not  bound  by  the  unauthorized  acts  of 
its  agents.  United  States  v.  California,  332  U.  S.  19,  39-40; 
United  States  v.  San  Frav^isco,  310  U.  S.  16,  32;  Utah  Power  & 
Light  Co.  v.  United  States,  243  U.  S.  389, 409. 

Similarly,  this  defendant  is  not  bound  by  Mr.  Markham’s 
statement  that  the  parties  had  a  right  to  make  the  sale  and 
that  the  purchasers  would  acquire  a  good  title  (App.  117). 
Those  were  erroneous  statements  of  law  and  the  Government 
is  not  estopped  by  the  errors  of  its  agents.  Cummings  v. 
Societe  Suisse  pour  Valeurs  de  Metaux,  66  App.  D.  C.  121,  85 
F.  2d  287,  298. 

If  there  is  any  estoppel  in  the  case  it  runs  against  the  plain¬ 
tiffs.  Vort  and  Nauen  were  present  at  the  Trenton  meeting 
and  were,  as  the  District  Court  found,  participants  in  the  con¬ 
spiracy  to  conceal  the  continued  German  ownership  of  the  375 
shares  of  Althor,  including  the  shares  transferred  to  Ward, 
Koch,  and  Lancaster  (App.  82).  They  knew  that  those  shares 
were  held  for  the  Germans,  yet  they  filed  and  caused  to  be 

“An  agreement  by  a  public  officer  which  attempts  to  bind  him  or  his 
successor  in  the  exercise  of  a  discretion  for  the  public  pood  is  illegal  as 
against  public  policy.  43  Am.  Jur.,  “Public  Officers,”  §  292,  295 ;  Mechem, 
Public  Officers  and  Offices  (1890),  §§  348,  349, 368,  369. 


22 


filed  with  the  Treasury  and  with  the  Custodian  affidavits  and 
statements  that  the  Trenton  transactions  were  bona  fide  and 
genuine  sales  (supra,  pp.  S-ll).  Since  they  had  misstated  the 
facts  to  the  Custodian,  they  may  not  profit  by  their  own  fraud 
by  enforcing  any  commitment  they  obtained.  Precision  Inst. 
Mjg.  Co.  v.  Automotive  M.  M.  Co.,  324  U.  S.  S06,  814;  Key¬ 
stone  Driller  Co.  v.  General  Excavator  Co.,  290  U.  S.  240,  245; 
Kitchen  v.  Rayburn,  19  Wall.  254,  263. 

Writh  respect  to  the  1947  purchases  the  plaintiffs  stand  no 
better  than  as  to  those  of  1943.  No  additional  approval  was 
obtained  or  even  sought  from  the  Government,  and,  in  fact, 
by  Mr.  Markham’s  letter  of  November  28,  1945  (App.  1178) 
the  plaintiffs  had  been  put  on  notice  that  the  Government  was 
still  investigating  the  matter. 

Since  the  stock  was  beneficially  owned  by  Thorer  &  Co.  at 
the  outbreak  of  war  in  1941  the  1943  and  1947  transfers,  even 
had  they  been  authorized  by  Thorer  &  Co.,  could  not  change  its 
status  so  as  to  evade  the  power  of  the  United  States  to  seize 
enemy  property.  Swiss  Ins.  Co.  v.  Miller,  267  U.  S.  42,  44; 
Schrijver  v.  Sutherland,  57  App.  D.  C.  214, 19  F.  2d  6SS.19  The 
German  ownership  continued  until  the  Government  seized  the 
stock.  Vahle  v.  Markham,  5  F.  R.  D.  315,  316  (E.  D.  Pa.). 
The  “cloaked”  German  interest  was  subject  to  vesting,  whether 
record  title  stood  in  the  name  of  W’ard  or  of  Vort.  Kind  v. 
Clark,  161  F.  2d  36  (C.  A.  2),  certiorari  denied,  332  U.  S.  808; 
Standard  Oil  Co.  v.  Clark,  163  F  2d  917,  923  (C.  A.  2),  certiorari 
denied  333  U.  S.  873;  Beck  v.  Clark,  182  F  2d  315  (C.  A.  2). 
Plaintiffs  may  not  recover  the  stock,  for  they  failed  to  establish 
a  bona  fide  title.  Thorsch  v.  Miller,  35  App.  D.  C.  295,  5  F.  2d 
118. 122-123. 

II 

The  plaintiffs  are  not  entitled  to  reduce  the  amount  of  the 
judgment  against  them  for  dividends  to  the  extent  of  income 
taxes  paid  thereon 

The  District  Court  held  that  the  defendant  rightfully  vested 
40S  shares  of  stock  as  German  property  held  by  the  plaintiffs, 

’’Also  they  would  have  had  to  obtain  a  license  from  the  Secretary  of  the 
Treasury  to  transfer  the  German  interest.  Proppcr  v.  Clark,  337  U.  S.  472; 
Hcyden  Chemical  Co.  v.  Clark,  S5  F  Supp.  949  (S.  D.  N.  T.)  ;  Blank  v.  Clark, 
79  F  Supp.  373  (E.  D.  Pa.). 
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and  that  the  defendant  should  retain  those  shares.  For  the 
dividends  received  by  the  plaintiffs  on  those  shares  from  1939 
through  1948  the  defendant  counterclaimed,  on  the  ground  that 
the  dividends  as  well  as  the  shares  belonged  to  Thorer  &  Co. 
(App.  24,  30,  and  33).  The  District  Court  granted  judgment 
for  the  defendant  on  the  counterclaim,  but  reduced  the  de¬ 
fendant’s  recovery  by  the  amount  the  plaintiffs  had  paid  in 
income  taxes  on  the  dividends  received  on  the  “optioned”  or 
“cloaked”  shares.  Accordingly,  the  plaintiffs  were  allowed  a 
credit  of  $57,853.25  against  the  counterclaim.  The  figures  are 
set  out  in  a  stipulation  printed  in  the  Joint  Appendix,  pages 
89-93. 

The  District  Court’s  ruling  (Supplemental  Opinion,  App.  86) 
was  that: 

Inasmuch  as  the  cross  plaintiff  [defendant]  seeks 
equity  it  should  do  equity  and  the  amount  of  the  judg¬ 
ment  against  the  cross  defendants  [plaintiffs]  will  be 
reduced  by  whatever  amount  of  the  federal  income  taxes 
paid  by  the  plaintiffs  was  increased  by  the  income  tax 
they  paid  on  the  stock.  (App.  S6). 

We  think  that  this  result  cannot  be  supported  as  a  matter  of 
tax  law  or  as  a  matter  of  equity. 

The  Internal  Revenue  Code,  §  3772  (26  U.  S.  C.  §  3772),  pro¬ 
vides  the  exclusive  remedy  for  recovery  of  tax  overpayments, 
mistaken  payments  and  illegal  payments.  Harvey  v.  Early, 
160  F.  2d  S36  (C.  A.  4),  Cyclopedia  of  Federal  Procedure  (2d 
ed.,  1943),  I,  §  72;  Mertens,  Law  of  Federal  Income  Taxation, 
(1948)  .  X,  §58.47. 

That  section  provides: 

No  suit  or  proceeding  shall  be  maintained  in  any  court 
for  the  recovery  of  any  internal  revenue  tax  alleged  to 
have  been  erroneously  or  illegally  assessed  or  collected, 
or  of  any  penalty  claimed  to  have  been  collected  with¬ 
out  authority,  or  of  any  sum  alleged  to  have  been  ex¬ 
cessive  or  in  any  manner  wrongfully  collected  until  a 
claim  for  refund  or  credit  has  been  duly  filed  wdth  the 
Commissioner,  according  to  the  provisions  of  law  in  that 
regard,  and  the  regulations  of  the  Secretary  established 
in  pursuance  thereof. 
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The  section  further  provides  (26  U.  S.  C.  §  3772  (2)) : 

No  such  suit  or  proceeding  shall  be  begun  before  the 
expiration  of  six  months  from  the  date  of  filing  such 
claim  unless  the  Commissioner  renders  a  decision  there¬ 
on  within  that  time,  nor  after  the  expiration  of  two 
years  from  the  date  of  mailing  by  registered  mail  by  the 
Commissioner  to  the  taxpayer  of  a  notice  of  the  dis¬ 
allowance  of  the  part  of  the  claim  to  which  such  suit  or 
proceeding  relates. 

Obviously  the  plaintiffs  have  complied  with  none  of  these 
requirements.  Nor  do  they  come,  at  least  with  respect  to  most 
of  the  taxes,  within  the  statute  of  limitations  on  tax  claims. 
26  U.  S.  C.  §  322. 

In  addition  to  noncompliance  with  these  jurisdictional  re¬ 
quirements,  it  seems  clear  that  as  a  matter  of  substantive  tax 
law  the  plaintiffs  would  not  be  entitled  to  a  recovery  of  the  taxes 
paid.  “Income”  is  defined  by  the  Code  (26  U.  S.  C.  §  22  (a)) 
as: 

*  *  *  gains,  profits,  and  income  derived  from 

*  *  *  dealings  in  property  *  *  *  growing  out 

of  the  ownership  or  use  of  or  interest  in  such  property ; 
also  •  *  *  *  gains  or  profits  and  income  derived 

from  any  source  whatever. 

Dividends  are  certainly  income  within  this  definition,  and 
it  may  be  that  these  dividends  would  be  taxable  to  the  plain¬ 
tiffs  even  had  they  asserted  no  claim  of  right  to  the  stock. 
Commissioner  v.  Wilcox,  327  U.  S.  404.  Be  that  as  it  may, 
it  is  quite  clear  that  the  cross  defendants  constantly  have  as¬ 
serted  their  right  to  the  dividends,  even  through  the  proceed¬ 
ings  in  this  case.  [App.  161, 210,  701.]  It  is  a  well  established 
principle  that: 

If  a  taxpayer  receives  earnings  under  a  claim  of  right 
and  without  restriction  as  to  its  disposition,  he  has  re¬ 
ceived  income  *  *  *  even  though  it  may  still  be 

claimed  that  he  is  not  entitled  to  retain  the  money,  and 
even  though  he  may  still  be  adjudged  liable  to  restore  its 
equivalent  ( North  American  Oil  Consolidated  v.  Burnet, 
286  U.  S.  417). 
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For  example,  in  United  States  v.  Wampler,  5  F.  Supp.  796 
(Md.)  an  attorney  was  held  liable  for  income  tax  on  money 
he  had  misapplied  from  a  client’s  account.  In  McDuffie  v. 
United  States,  85  Ct.  Cl.  700,  19  F.  Supp.  239,  the  taxpayer 
was  held  to  have  received  taxable  income  through  proceeds 
from  the  operation  of  oil  and  gas  properties  under  leases  later 
adjudged  void  and  for  which  proceeds  the  United  States  had 
obtained  a  money  judgment.  In  Saunders  v.  Commissioner, 
101  F.  2d  407  (C.  A.  10),  corporate  officers  were  held  to  have 
received  income  for  tax  purposes  through  excessive  commis¬ 
sions  which  were  later  returned  to  the  payer  of  the  commis¬ 
sions.  And  in  Board  v.  Commissioner,  51  F.  2d  73  (C.  A.  6), 
certiorari  denied,  284  U.  S.  658,  a  corporate  officer  wras  held 
to  have  received  income  through  a  transfer  which  might  have 
been  set  aside  because  in  violation  of  a  fiduciary  duty.  Re¬ 
cently,  in  United  States  v.  Lewis,  340  U.  S.  590,  the  taxpayer 
had  reported  as  income  in  1944  an  employee’s  bonus,  which 
subsequent  litigation  established  to  have  been  improperly  com¬ 
puted.  As  a  result  of  that  litigation,  the  taxpayer  returned 
about  SI  1,000  to  his  employer  and  the  Court  of  Claims  held 
that  this  excess  bonus  paid  under  “mistake  of  fact”  was  not 
income  in  1944.  The  Supreme  Court  reversed,  relying  once 
more  on  the  claim  of  right  doctrine. 

Certainly,  these  plaintiffs  received  the  stock  dividends  under 
a  claim  of  right.  “When  courts  speak  of  income  held  under  a 
‘claim  of  right’  they  generally  mean  that  the  taxpayer  has 
received  and  treated  the  monies  as  his  own.”  Note,  58  Yale 
L.  J.  (1949)  955,  958. 

Apart  from  any  rules  of  tax  law,  the  plaintiffs  are  not  en¬ 
titled  in  equity  to  the  deduction  the  District  Court  allowed 
them.  The  payment  of  income  taxes  was  an  integral  and  nec¬ 
essary  part  of  the  scheme  of  “cloaking.”  To  pay  income  taxes 
on  the  stock  they  bought  outright  and  not  to  pay  them  on  the 
“cloaked”  stock  w’as  unthinkable;  investigation  was  certain 
and  discovery  probable.  Of  course,  they  could  have  paid 
the  taxes  on  the  dividends  from  the  “cloaked”  shares  as  on 
income  from  property  held  for  others,  thereby  reducing,  prob¬ 
ably,  the  rate  of  their  own  taxes,  but  that  was  equally  incon¬ 
sistent  with  their  intentions.  What  they  did  was  to  carry  the 
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scheme  of  concealment  out  to  the  last  detail,  and  now  that  the 
fraud  has  been  uncovered  they  should  not  be  treated  as  inno¬ 
cent  and  mistaken  taxpayers. 

Certainly  this  unconscionable  conduct  on  the  part  of  the 
cross  defendants  removes  them  from  the  doctrine  of  equitable 
recoupment  set  forth  in  Bull  v.  United  States,  295  U.  S.  247. 
That  doctrine  is  limited  to  recoupment  of  tax  claims  against 
tax  claims  by  the  government  which  arose  out  of  the  same 
transaction.  Rothensies  v.  Elecric  Storage  Battery  Co.,  329 
XI.  S.  296;  In  Re  Clayton  Magazines.  77  F.  2d  S52  (C.  A.  2). 

But  an  even  stronger  reason  exists  for  denying  to  these  plain¬ 
tiffs  the  relief  granted  by  the  trial  court  in  that  these  very  taxes 
were  paid  as  part  of  the  scheme  to  circumvent  the  law.  Cer¬ 
tainly  the  cross  defendants  should  not  be  permitted  to  offset 
against  the  claim  of  the  United  States  expenditures  made  to 
defraud  the  United  States.  Pan  American  Co.  v.  United 
States,  273  U.  S.  456;  Mammoth  Oil  Co.  v.  United  States,  275 
U.  S.  13,  55. 

As  we  have  pointed  out  previously  (supra,  pp.  16-1S),  plain¬ 
tiffs  stand  with  respect  to  the  defendant  in  the  position  of  fraud¬ 
ulent  grantees  relative  to  the  grantor’s  creditors.  The  better, 
and  what  seems  to  be  the  prevailing  view,  is  that  the  grantee 
who  has  been  guilty  of  actual  fraud  may  not,  when  the  transfer 
has  been  set  aside,  have  reimbursement  for  taxes  paid  as 
against  the  creditors  of  the  grantor.  See  Annotation,  S  A.  L.  R. 
527,  529 ;  Raub  Supply  Co.  v.  Brandt,  323  Pa.  119. 1S6  Atl.  751 ; 
Morris  v.  Crilly,  72  S.  D.  6S,  29  N.  W.  (2d)  S05. 

CONCLUSION 

The  defendant  was  entitled  to  vest  and  retain  as  against 
the  plaintiffs  the  402  shares  of  Basch  &  Co.  which  plaintiffs 
Vort  and  Xauen  acquired  from  their  co-conspirators  in  1943 
and  1947,  and  is  entitled  to  the  dividends  received  by  the 
plaintiffs  on  those  shares. 

The  plaintiffs  are  not  entitled  to  a  credit  or  deduction  for  the 
income  taxes  paid  by  them  against  the  judgment  in  favor  of 
the  defendant  on  his  counterclaims  for  dividends  on  the 
“cloaked”  shares. 
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Accordingly,  the  judgment  of  the  District  Court  should  be 
reversed  insofar  as  it  returned  402  shares  to  the  plaintiffs, 
denied  defendant’s  counterclaims  for  dividends  on  those 
shares,  and  allowed  plaintiffs  a  credit  for  income  taxes  paid  as 
to  the  remainder  of  defendant’s  counterclaims. 

Respectfully  submitted. 

Harold  I.  Baynton, 

Assistant  Attorney  General, 

James  D.  Hill, 

George  B.  Searls, 

Richard  Cosway, 

Attorneys, 

Department  of  Justice,  Washington,  D.  C. 

December  1951. 


APPELLANT’S  (CROSS-APPELLEE’S)  APPENDIX 

1.  Trading  with  the  Enemy  Act.  c.  106,  40  Stat.  411,  as 
amended,  50  U.  S.  C.  App.  Sec.  1  et  seq: 

Sec.  5,  as  amended  by  the  First  War  Powers  Act  of  1941,  c. 
593,  Sec.  301,  55  Stat.  839, 50  U.  S.  C.  App.  Sec.  5: 

(b)  (1)  During  the  time  of  war  or  during  any  other 
period  of  national  emergency  declared  by  the  President, 
the  President  may,  through  any  agency  that  he  may 
designate,  or  otherwise,  and  under  such  rules  and  regu¬ 
lations  as  he  may  prescribe,  by  means  of  instructions, 
licenses,  or  otherwise — 

(A)  investigate,  regulate,  or  prohibit,  any  transac¬ 
tions  in  foreign  exchange,  transfers  of  credit  or  payments 
between,  by,  through,  or  to  any  banking  institution,  and 
the  importing,  exporting,  hoarding,  melting,  or  ear¬ 
marking  of -gold  or  silver  coin  or  bullion,  currency  or  se¬ 
curities,  and 

(B)  investigate,  regulate,  direct  and  compel,  nullify, 
void,  prevent  or  prohibit,  any  acquisition,  holding,  with¬ 
holding,  use,  transfer,  withdrawal,  transportation,  im¬ 
portation  or  exportation  of,  or  dealing  in,  or  exercising 
any  right,  power,  or  privilege  with  respect  to,  or  trans- 
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actions  involving,  any  property  in  which  any  foreign 
country  or  a  national  thereof  has  any  interest, 

by  any  person,  or  with  respect  to  any  property,  subject 
to  the  jurisdiction  of  the  United  States;  and  any  prop¬ 
erty  or  interest  of  any  foreign  country  or  national  there¬ 
of  shall  vest,  when,  as.  and  upon  the  terms,  directed  by 
the  President,  in  such  agency  or  person  as  may  be  desig¬ 
nated  from  time  to  time  by  the  President,  and  upon 
such  terms  and  conditions  as  the  President  may  pre¬ 
scribe  such  interest  or  property  shall  be  held,  used,  ad¬ 
ministered,  liquidated,  sold,  or  otherwise  dealt  -with 
in  the  interest  of  and  for  the  benefit  of  the  United 
States,  and  such  designated  agency  or  person  may  per¬ 
form  any  and  all  acts  incident  to  the  accomplishment  or 
furtherance  of  these  purposes;  and  the  President  shall, 
in  the  manner  hereinabove  provided,  require  any  per¬ 
son  to  keep  a  full  record  of,  and  to  furnish  under  oath,  in 
the  form  of  reports  or  otherwise,  complete  information 
relative  to  any  act  or  transaction  referred  to  in  this 
subdivision  either  before,  during,  or  after  the  comple¬ 
tion  thereof,  or  relative  to  any  interest  in  foreign  prop¬ 
erty,  or  relative  to  any  property  in  which  any  foreign 
country  or  any  national  thereof  has  or  has  had  any  in¬ 
terest,  or  as  may  be  otherwise  necessary  to  enforce  the 
provisions  of  this  subdivision,  and  in  any  case  in  which 
a  report  could  be  required,  the  President  may,  in  the 
manner  hereinabove  provided,  require  the  production, 
or  if  necessary  to  the  national  security  or  defense  the 
seizure,  of  any  books  of  account,  records,  contracts,  let¬ 
ters,  memoranda,  or  other  papers,  in  the  custody  or  con¬ 
trol  of  such  person ;  and  the  President  may,  in  the  man¬ 
ner  hereinabove  provided,  take  other  and  further  meas¬ 
ures  not  inconsistent  herewith  for  the  enforcement  of 
this  subdivision. 

Sec.  9  (a),  as  amended  41  Stat.  35,  41  Stat.  977,  42  Stat. 
1511, 50  U.  S.  C.  App.  Sec.  9  (a). 

Sec.  9.  (a)  That  any  person  not  an  enemy  or  ally  of 
enemy  claiming  any  interest,  right,  or  title  in  any  money 
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or  other  property  which  may  have  been  conveyed, 
transferred,  assigned,  delivered,  or  paid  to  the  Alien 
Property  Custodian  or  seized  by  him  hereunder  and  held 
by  him  or  by  the  Treasurer  of  the  United  States,  or  to 
whom  any  debt  may  be  owing  from  an  enemy  or  ally 
of  enemy  whose  property  or  any  part  thereof  shall  have 
been  conveyed,  transferred,  assigned,  delivered,  or  paid 
to  the  Alien  Property  Custodian  or  seized  by  him  here¬ 
under  and  held  by  him  or  by  the  Treasurer  of  the  United 
States  may  file  with  the  said  custodian  a  notice  of  his 
claim  under  oath  and  in  such  form  and  containing  such 
particulars  as  the  said  custodian  shall  require ;  and  the 
President,  if  application  is  made  therefor  by  the  claim¬ 
ant,  may  order  the  payment,  conveyance,  transfer,  as¬ 
signment,  or  delivery  to  said  claimant  of  the  money  or 
other  property  so  held  by  the  Alien  Property  Custo¬ 
dian  or  by  the  Treasurer  of  the  United  States,  or  of 
the  interest  therein  to  which  the  President  shall  de¬ 
termine  said  claimant  is  entitled:  Provided,  That  no 
such  order  by  the  President  shall  bar  any  person  from 
the  prosecution  of  any  suit  at  law  or  in  equity  against 
the  claimant  to  establish  any  right,  title,  or  interest 
which  he  may  have  in  such  money  or  other  property. 
If  the  President  shall  not  so  order  within  sixty  days 
after  the  filing  of  such  application  or  if  the  claimant 
shall  have  filed  the  notice  as  above  required  and  shall 
have  made  no  application  to  the  President,  said  claim¬ 
ant  may  institute  a  suit  in  equity  in  the  District  Court 
of  the  United  States  for  the  District  of  Columbia  or 
in  the  district  court  of  the  United  States  for  the  dis¬ 
trict  in  which  such  claimant  resides,  or,  if  a  corpora¬ 
tion,  where  it  has  its  principal  place  of  business  (to 
which  suit  the  Alien  Property  Custodian  or  the  Treas¬ 
urer  of  the  United  States,  as  the  case  may  be,  shall  be 
made  a  party  defendant) ,  to  establish  the  interest,  right, 
title,  or  debt  so  claimed,  and  if  so  established  the  court 
shall  order  the  payment,  conveyance,  transfer,  assign¬ 
ment,  or  delivery  to  said  claimant  of  the  money  or  other 
property  so  held  by  the  Alien  Property  Custodian  or 
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by  the  Treasurer  of  the  United  States  or  the  interest 
therein  to  which  the  court  shall  determine  said  claim¬ 
ant  is  entitled.  If  suit  shall  be  so  instituted,  then  such 
money  or  property  shall  be  retained  in  the  custody  of 
the  Alien  Property  Custodian,  or  in  the  Treasury  of 
the  United  States,  as  provided  in  this  Act,  and  until 
any  final  judgment  or  decree  which  shall  be  entered  in 
favor  of  the  claimant  shall  be  fully  satisfied  by  pay¬ 
ment  or  conveyance,  transfer,  assignment,  or  delivery 
by  the  defendant,  or  by  the  Alien  Property  Custodian, 
or  Treasurer  of  the  United  States  on  order  of  the  court, 
or  until  final  judgment  or  decree  shall  be  entered  against 
the  claimant  or  suit  otherwise  terminated. 

Sec.  17.  That  the  district  courts  of  the  United  States 
are  hereby  given  jurisdiction  to  make  and  enter  all  such 
rules  as  to  notice  and  otherwise,  and  all  such  orders 
and  decrees,  and  to  issue  such  process  as  may  be  neces¬ 
sary  and  proper  in  the  premises  to  enforce  the  provi¬ 
sions  of  this  Act,  with  a  right  of  appeal  from  the  final 
order  or  decree  of  such  court  as  provided  in  sections 
one  hundred  and  twenty-eight  and  two  hundred  and 
thirty-eight  of  of  the  Act  of  March  third,  nineteen  hun¬ 
dred  and  eleven,  entitled  “An  Act  to  codify,  revise,  and 
amend  the  laws  relating  to  the  judiciary.” 

2.  Executive  Order  No.  S3S9,  April  10,  1940.  5  F.  R.  1400.  as 
amended  by  Executive  Order  S7S5,  June  14. 1941.  6  F.  R.  2897: 

By  virtue  of  and  pursuant  to  the  authority  vested  in 
me  by  section  5  (b)  of  the  Act  of  October  6,  1917  (40 
Stat.  415),  as  amended,  by  virtue  of  all  other  authority 
vested  in  me,  and  by  virtue  of  the  existence  of  a  period 
of  unlimited  national  emergency,  and  finding  that  this 
Order  .is  in  the  public  interest  and  is  necessary  in  the 
interest  of  national  defense  and  security,  I,  Franklin  D. 
Roosevelt,  President  of  the  United  States  of  America, 
do  prescribe  the  following: 

***** 

Section  1.  All  of  the  following  transactions  are  pro¬ 
hibited,  except  as  specifically  authorized  by  the  Secre¬ 
tary  of  the  Treasury  by  means  of  regulations,  rulings, 
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instructions,  licenses,  or  otherwise,  if  (i)  such  transac¬ 
tions  are  by,  or  on  behalf  of,  or  pursuant  to  the  direc¬ 
tion  of  any  foreign  country  designated  in  this  Order,  or 
any  national  thereof,  or  (ii)  such  transactions  involve 
property  in  which  any  foreign  country  designated  in  this 
Order,  or  any  national  thereof,  has  at  any  time  on  or 
since  the  effective  date  of  this  Order  had  any  interest 
of  any  nature  whatsoever,  direct  or  indirect : 

A.  All  transfers  of  credit  between  any  banking  insti¬ 
tutions  within  the  United  States;  and  all  transfers  of 
credit  between  any  banking  institution  within  the 
United  States  and  any  banking  institution  outside  the 
United  States  (including  any  principal,  agent,  home  of¬ 
fice,  branch,  or  correspondent  outside  the  United  States, 
of  a  banking  institution  within  the  United  States) ; 

B.  All  payments  by  or  to  any  banking  institution 
within  the  United  States; 

C.  All  transactions  in  foreign  exchange  by  any  person 
within  the  United  States; 

D.  The  export  or  withdrawal  from  the  United  States, 
or  the  earmarking  of  gold  or  silver  coin  or  bullion  or  cur¬ 
rency  by  any  person  within  the  United  States; 

E.  All  transfers,  withdrawals  or  exportations  of,  or 
dealings  in,  any  evidences  of  indebtedness  or  evidences 
of  ownership  of  property  by  any  person  within  the 
United  States;  and 

F.  Any  transaction  for  the  purpose  or  which  has  the 
effect  of  evading  or  avoiding  the  foregoing  prohibitions. 

Sec.  3.  The  term  “foreign  country  designated  in  this 
Order”  means  a  foreign  country  included  in  the  follow¬ 
ing  schedule,  and  the  term  “effective  date  of  this  Order” 
means  with  respect  to  any  such  foreign  country,  or  any 
national  thereof,  the  date  specified  in  the  following 
schedule : 

***** 

(j)  June  14, 1941 :  Albania,  Andorra,  Austria,  Czecho¬ 
slovakia,  Danzig,  Finland,  Germany,  Italy,  Liechten¬ 
stein,  Poland,  Portugal,  San  Marino,  Spain,  Sweden, 

Switzerland,  and  Union  of  Soviet  Socialist  Republics; 

***** 
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The  “effective  date  of  this  Order”  with  respect  to  any 
foreign  country  not  designated  in  this  Order  shall  be 
deemed  to  be  June  14,  1941. 

Sec.  5.  *  *  * 

E.  The  term  “national”  shall  include — 

(i)  Any  person  who  has  been  domiciled  in,  or  a  sub¬ 
ject,  citizen  or  resident  of  a  foreign  country  at  any  time 
on  or  since  the  effective  date  of  this  Order. 

(ii)  Any  partnership,  association,  corporation  or 
other  organization,  organized  under  the  laws  of,  or  which 
on  or  since  the  effective  date  of  this  Order  had  or  has 
had  its  principal  place  of  business  in  such  foreign  coun¬ 
try,  or  which  on  or  since  such  effective  date  was  or  has 
been  controlled  by,  or  a  substantial  part  of  the  stock, 
shares,  bonds,  debentures,  notes,  drafts,  or  other  securi¬ 
ties  or  obligations  of  which,  was  or  has  been  owned  or 
controlled  by,  directly  or  indirectly,  such  foreign  coun¬ 
try  and/or  one  or  more  nationals  thereof  as  herein 

defined. 

(iii)  Any  person  to  the  extent  that-  such  person  is,  or 

has  been,  since  such  effective  date,  acting  or  purporting 
to  act  directly  or  indirectly  for  the  benefit  or  on  behalf 
of  any  national  of  such  foreign  country  *  *  * 

3.  Executive  Order  No.  9193,  amending  Executive  Order  No. 
9095  (3  Code  Fed.  Reg.  (Cum.  Supp.)  p.  1121),  7  F.  R.  5205, 
as  amended: 

2.  The  Alien  Property  Custodian  is  authorized  and 
empowered  to  take  such  action  as  he  deems  necessary 
in  the  national  interest,  including,  but  not  limited  to, 
the  power  to  direct,  manage,  supervise,  control  or  vest, 
with  respect  to: 

(a)  Any  business  enterprise  within  the  United  States 
which  is  a  national  of  a  designated  enemy  country  and 
any  property  of  any  nature  whatsoever  owned  or  con¬ 
trolled  by,  payable  or  deliverable  to,  held  on  behalf  of 
or  on  account  of  or  owing  to  or  which  is  evidence  of 
ownership  or  control  of  any  such  business  enterprise, 
and  any  interest  of  any  nature  whatsoever  in  such 
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business  enterprise  held  by  an  enemy  country  or  na¬ 
tional  thereof; 

***** 

(c)  any  other  property  or  interest  within  the  United 
States  of  any  nature  whatsoever  owned  or  controlled 
by,  payable  or  deliverable  to,  held  on  behalf  of  or  on 
account  of,  or  owing  to,  or  which  is  evidence  of  owner¬ 
ship  or  control  by,  a  designated  enemy  country  or  na¬ 
tional  thereof:  Provided,  however,  That  with  respect 
to  any  such  country  or  national  other  than  Germany  or 
Japan  or  any  national  thereof,  such  property  or  interest 
shall  not  include  cash,  bullion,  moneys,  currencies,  de¬ 
posits,  credits,  credit  instruments,  foreign  exchange,  and 
securities  except  to  the  extent  that  the  Alien  Property 
Custodian  determines  that  such  cash,  bullion,  moneys, 
currencies,  deposits,  credits,  credit  instruments,  foreign 
exchange,  and  securities  are  necessary  for  the  main¬ 
tenance  or  safeguarding  of  other  property  belonging  to 
the  same  designated  enemy  country  or  the  same  na¬ 
tional  thereof  and  subject  to  vesting  pursuant  to  sec¬ 
tion  2  hereof ; 

10.  For  the  purpose  of  this  Executive  Order: 

(a)  The  term  “designated  enemy  country”  shall  mean 
any  foreign  country  against  which  the  United  States 
has  declared  the  existence  of  a  state  of  war  (Germany, 
Italy,  Japan,  Bulgaria,  Hungary,  and  Rumania)  and 
any  other  country  with  which  the  United  States  is  at 
war  in  the  future.  The  term  “national”  shall  have  the 
meaning  prescribed  in  section  5  of  Executive  Order  No. 
S3S9,  as  amended :  Provided,  however,  That  persons  not 
within  designated  enemy  countries  (even  though  they 
may  be  within  enemy-occupied  countries  or  areas)  shall 
not  be  deemed  to  be  nationals  of  a  designated  enemy 
country  unless  the  Alien  Property  Custodian  deter¬ 
mines:  (i)  that  such  person  is  controlled  by  or  acting 
for  or  on  behalf  of  (including  cloaks  for)  a  designated 
enemy  country  or  a  person  within  such  country;  or  (ii) 
that  such  person  is  a  citizen  or  subject  of  a  designated 
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enemy  country  and  within  an  enemy-occupied  country 
or  area;  or  (iii)  that  the  national  interest  of  the  United 
States  requires  that  such  person  be  treated  as  a  national 
of  a  designated  enemy  country.  For  the  purpose  of  this 
Executive  Order  any  determination  by  the  Alien  Prop¬ 
erty  Custodian  that  any  property  or  interest  of  any 
foreign  country  or  national  thereof  is  the  property  or 
interest  of  a  designated  enemy  country  or  national  there¬ 
of  shall  be  final  and  conclusive  as  to  the  power  of  the 
Alien  Property  Custodian  to  exercise  any  of  the  power 
or  authority  conferred  upon  me  by  section  5  (b)  of  the 
Trading  with  the  Enemy  Act,  as  amended. 

(b)  The  term  “business  enterprise  within  the  United 
States”  shall  mean  any  individual  proprietorship,  part¬ 
nership,  corporation  or  other  organization  primarily 
engaged  in  the  conduct  of  a  business  within  the  United 
States,  and  any  other  individual  proprietorship,  part¬ 
nership,  corporation  or  other  organization  to  the  extent 
that  it  has  an  established  office  within  the  United  States 
engaged  in  the  conduct  of  business  within  the  United 
States. 
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1.  Whether  Defendant  is  estopped  to  confiscate  shares 
of  stock  in  a  domestic  corporation  sold  by  American  citi¬ 
zens  and  residents  at  the  insistence  of  the  government 
and  purchased  by  Plaintiffs,  American  citizens  and  resi¬ 
dents,  after  the  Custodian  was  advised  of  the  contem¬ 
plated  purchase  and  assured  the  purchasers,  as  he  was 
authorized  to  do,  that  he  had  no  objection  to  the  pur¬ 
chase,  that  the  purchasers  would  get  good  title,  and  that 
if  he  subsequently  concluded  the  shares  were  enemy 
owned  he  would  not  vest  the  shares  but  would  vest  only 
the  purchase  money  in  the  hands  of  the  vendors? 

2.  Whether  William  W.  Lancaster,  who  purchased 
shares  from  German  vendors  in  1939  for  a  valuable 
consideration  without  knowledge  of  any  intent  by  the 
German  vendors  to  conceal  their  property  from  the 
United  States,  acquired  and  could  transfer  good  title  to 
Plaintiff  Vort  in  1943. 

3.  Whether  in  the  absence  of  a  “ blocking’ ’  order 
under  Executive  Order  8389  a  license  was  required  for 
the  purchase  of  property  located  in  the  United  States  by 
American  citizens  and  residents  from  Americans  resident 
in  the  United  States. 

4.  Whether,  assuming  a  license  was  necessary  for 
such  a  purchase,  the  Custodian’s  above-mentioned  acts 
and  statements  constituted  an  implied  license  to  purchase 
so  as  to  place  said  shares  beyond  the  reach  of  confisca¬ 
tion  as  enemy  property. 

5.  Whether  the  Trading  with  the  Enemy  Act  con¬ 
ferred  jurisdiction  over  such  purchases. 

6.  Whether  the  Act,  if  construed  to  confer  such  juris¬ 
diction,  denies  due  process  because  it  fails  to  provide 
for  judicial  review  of  the  “freezing  control”. 
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7.  Whether,  assuming  that  dividends  were  received 
by  Plaintiffs  as  bare  nominees  for  non-resident  alien 
enemies,  income  taxes  paid  by  Plaintiffs  on  such  dividends 
were  properly  deducted  from  a  judgment  on  a  counterclaim 
by  the  government  in  order  to  avoid  unjust  enrichment 
and  an  unconstitutional  taking. 
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Nos.  11,199-11,200-11,201 


J.  Howard  McGrath,  Attorney  General  of  the 
United  States,  Appellant, 


v. 

Paul  Wm.  Vort,  et  al.,  Appellees. 


Appeals  from  the  United  States  District  Court 
for  the  District  of  Columbia 


BRIEF  FOR  APPELLEES 


STATEMENT  OF  THE  CASE  1 


Introduction 

This  appeal  by  Defendant  involves  shares  purchased 
by  Plaintiffs  in  1943  and  1947  which  were  vested  by  De¬ 
fendant.  The  court  below  directed  that  these  securities 
be  returned.  R.  85,  87.  Defendant  insists,  Appellant’s 
Brief,  17  (hereafter  App.  Br.),  that  these  purchases  were 
but  “another  step  in  the  [1939]  conspiracy.”  The  un- 

1  We  find  it  necessary  to  set  forth  a  counter-statement  of  the 
facts  because  of  the  inaccuracies  and  omissions  in  the  statement 
of  Appellant  (Defendant  below).  Like  Appellant,  we  shall  herein¬ 
after  refer  to  the  parties  as  Defendant  and  Plaintiffs. 
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tenability  of  the  trial  court’s  findings  that  Plaintiffs 
participated  in  a  conspiracy  in  1939  has  been  shown  in 
great  detail  in  the  Brief  for  Cross- Appellants  (hereafter 
Cr.  App.  Br.)  wThich  is  here  incorporated  by  reference. 
To  avoid  needless  repetition  we  ask  the  Court  to  read 
our  summary  at  pp.  4-14  of  that  brief.  For  the  most 
part  the  facts  regarding  the  1939  “conspiracy”  are  irrele¬ 
vant  to  the  1943  and  1947  sales.  All  of  the  facts  respect¬ 
ing  the  1943  sale  were  spread  at  the  time  before  the  gov¬ 
ernment;  indeed  the  government  insisted  upon  the  sale 
and  approved  the  purchase.  This  is  incompatible  with 
talk  of  “conspiracy”. 

Although  the  findings  of  the  court  below  are  in  favor 
of  Plaintiffs  on  the  issues  posed  by  these  appeals,  al¬ 
though  Defendant  has  “no  quarrel  with  the  District 
Court’s  findings  of  fact”,  App.  Br.  4,  we  claim  no  more 
weight  for  the  findings  than  flows  from  the  fact  that  they 
are  both  supported  and  un contradicted  by  the  record. 
Quick  as  the  trial  judge  was  to  resolve  all  doubts  against 
Plaintiffs,  cf.  Cr.  App.  Br.  p.  64,  52,  he  could  yet  not 
find  for  Defendant  on  this  aspect  of  the  case. 

The  Facts  Respecting  the  1943  Purchase 

Throughout  1942  and  early  1943,  the  Treasury  Depart¬ 
ment,  and  later  the  Alien  Property  Custodian,  were  sus¬ 
picious  of  the  51%  “investment”  group  in  Basch  Com¬ 
pany  because  it  included  the  Germans’  former  attorneys 
— Ward  and  Stevenson,  and  Koch,  the  cousin,  of  Hol- 
lender.  R.  268,  307,  329-330,  383.  See  Front  Plate,  Cr. 
App.  Br.  This  51%  group,  the  trial  court  found,  “acted 
primarily  for  the  Germans,  who  wished  to  be  sure  of 
retaining  the  control.”  R.  81.  On  May  12,  1942,  Basch 
Co.  was  designated  as  a  “foreign  national”  and  “blocked” 
by  the  Treasury  Department.  R.  1044.2  Thorer  &  Hol- 

2  "Blocking”  and  "freezing”  are  interchangeable  terms  referring 
to  the  prohibition  against  dealing  in  frozen  property  without  a 
license. 
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lender,  another  company  once  controlled  by  Hollender 
and  other  Germans,  R.  77,  in  which  Plaintiffs  had  no 
interest,  was  likewise  blocked  at  this  time.  R.  214. 
Basch  Company  was  “unblocked”  by  the  Treasury  De¬ 
partment  on  June  18,  1942.  R.  1045.  On  July  15,  1942, 
Ward  wrote  Koch,  R.  1276 : 

“Mr.  Clay  (Treasury  [Department  Official,  R.  369]) 
has  told  Mr.  Cowen  [counsel  for  Basch  Co.,  R.  114] 
he  didn’t  like  the  set-up  and  would  insist  it  be 
changed.  Mr.  C.  thinks  it  means  both  a  change  in 
ownership  and  a  change  in  Directors.  •  •  •  I  rather 
judge  they  want  the  control  in  the  management. ” 
(emphasis  supplied  throughout)8 

“Just  before”  the  sale  in  February,  1943,  R.  384,  Ward 
wrote  Koch  an  undated  letter : 4 

“Mr.  C.  [Cowen]  asked  me  to  come  to  N.  Y.  for  a 
meeting  Wed.  I  saw  him  first.  He  told  me  B. 
[Basch]  would  be  vested  unless  something  was  done 
to  convince  the  APC  [Alien  Property  Custodian]  a 
certain  group — either  friends,  attorneys  or  relatives 
of  the  former  owners — were  not  holding  their  shares 
for  the  benefit  (as  they  believe)  of  the  former  own¬ 
ers.  They  say  they  have  proof  their  own  money 

3  On  July  9,  1942,  Ward  wrote  Koch,  R.  1274-1275,  that 

“Mr.  Clay  has  told  Mr.  Cowen  that  he  didn't  like  the  set-up 
and  that  it  should  be  materially  changed.  *  *  *  From  what  I 
know  I  feel  quite  frankly  that  we’ll  have  to  put  our  house  in 
better  order  and  it  may  be  necessary  for  some  of  ns  to  sell  all 
or  part  of  our  stock  in  order  to  do  so.” 

Defendant  dismisses  such  evidence  as  “hearsay”,  cf.  App.  Br.  11, 
though  he  quotes  from  this  and  Ward's  letter,  R.  1147,  App.  Br. 
7-8.  He  introduced  the  letters  in  the  trial  or  on  the  depositions, 
and  in  taking  those  depositions  elicited  further  “hearsay”  to  which 
he  did  not  object  at  the  trial.  The  rule  against  hearsay  cannot  be 
invoked  by  the  party  “who  offered  it  in  evidence.”  Diaz  V.  United 
States,  2 23  U.  S.  442,  450.  In  the  absence  of  objection  hearsay  “is 
to  be  considered.”  SpiUer  v.  Atchison,  T.  &  S.  F.  R.  Co.,  253  U.  S. 
117,  130. 

4  Defendant,  App.  Br.  8,  erroneously  places  the  letter  “early  in 
1942”. 
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was  not  used  to  purchase  the  shares.  *  •  •  He 
seemed  to  think  if  their  shares  (222)  could  be  re¬ 
duced  below  25%  mentioned  in  the  executive  order 
freezing  Foreign  Funds  it  might  be  worked  out.3 
I  talked  with  Jim  [Stevenson]  who  seemed  to  think 
it  was  necessary  and  was  willvng  if  vesting  could  be 
avoided  and  the  value  saved  for  the  remaining  shares. 
•  •  •  We  didn’t  want  to  give  P.  [Vort]  control,  so 
we  worked  out  a  plan  so  with  Fred’s  [Basch]  estate 
and  Julian  [Basch]  he  would  have  250.  •  #  •  We 
telephoned  Mr.  C.  to  go  ahead.”  R.  1147. 

Accordingly,  Cowen  called  on  Markham,  then  Alien 
Property  Custodian.  M&rkham  testified  that  the  discus¬ 
sion  was  interwoven  with  Thorer  &  Hollender  and  Ward, 
Koch  and  Lancaster,  R.  115,  that  the  Basch  case  was 
under  simultaneous  consideration  because  Ward  and  Koch 
held  shares  in  both  companies.  Transcript  126-127  (here¬ 
after  Tr.,  unprinted).  The  Thorer  &  Hollender  stock  was 


3  The  veracity  of  this  letter,  quoted  by  Defendant,  App.  Br.  8, 
was  attested  by  counsel  for  Defendant  when  he  asked  Markham : 

“Q.  *  *  *  tell  me  whether  or  not  this  transaction  wasn’t 
actually  put  to  you  on  the  basis  of  reducing  the  majority  stock 
below  25%  so  that  the  company  would  be  free  of  Government 
restrictions?  A.  *  *  *  if  that  interest  were  eliminated 
then  there  would  be  no  situation  which  would  give  rise  to 
issuing  a  supervisory  order  *  *  *. 

“Q.  *  *  *  isn’t  it  true  that  that  transaction  was  simply  to 

avoid  having  a  Government  supervisor  in  the  business,  and  not 
to  avert  a  vesting  of  the  shares?”  R.  132-133. 

The  Custodian  would  assume  jurisdiction  by  issuing  a  “super¬ 
visory”  order.  Thereafter,  he  would  install  a  “supervisor”. 
Supervision  was  the  analogue  of  “freezing”  or  “blocking”  by 
the  Treasury.  If  the  Custodian  issued  a  supervisory  order, 
the  Treasury,  upon  notification  in  writing  from  him,  was  re¬ 
quired  to  “release  all  control”  over  the  property.  See  §  2(f)  of 
Executive  Order  9095,  as  amended  by  Executive  Order  9193, 
50  U.  S.  C.  App.  §  6,  note.  For  an  example  of  “supervision” 
see  Defendant's  order  of  December  1948  “undertaking  super¬ 
vision”  of  Basch  Co.  R.  7-8.  A  “supervisory”  order  would  have 
disclosed  German  control  and  led  to  destruction  of  the  Company 
by  the  Jewish  boycott.  See  R.  1015;  Cr.  App.  Br.  pp.  36,  fn. 
31,  pp.  39-40. 
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vested.  R.  119;  cf.  Transcript  155-157,  167  (unprinted). 
As  a  result  of  these  discussions,  said  Markham, 

“a  suggestion  was  made ,  or  a  modus  operand/i  was 
worked  out,  whereby  these  particular  individuals 
would  sell  their  stock  to  #  *  *  the  Management 
Group,  *  *  *  Mr.  Vort’s  group.”  R.  115. 

Markham  advised  Cowen  to  write  to  the  Office  of  the 
Custodian  describing  the  proposed  transfer  to  the  Man¬ 
agement  Group.  R.  115.  Such  a  letter  was  written  at 
Cowen ’s  request  (R.  1011,  1012)  by  Percus,  the  Basch 
Company  accountant,  under  date  of  January  30,  1940^ 
to  L.  E.  Rubin  of  the  Custodian’s  staff,  R.  1012,  302,  to 
which  was  attached  a  memorandum  outlining  the  pro¬ 
posed  sale  by  Ward,  Koch,  Stevenson,  Lancaster  and 
Klein,®  and  reciting  that  Vort  would  buy  98  shares. 
R.  1014.  Percus  pointed  out  that  the  holdings  of  Ward, 
et  al,  would  be  reduced  from  173  to  75  shares.7  Finally, 
Percus  wrote: 

“It  can  be  stated  unequivocally  that  if  any  of  the 
shares  of  the  present  stockholders  should  he  vested , 
and  this  became  known  to  the  trade,  the  business  of 
Herman  Basch  &  Co.,  Inc.,  would  be  ruined  com¬ 
pletely.  This  would  be  so  because  almost  all  of  the 
firm’s  customers  are  Jewish.”  R.  1015. 

Cowen  also  wrote  Rubin  on  January  30,  1943: 

“While  none  of  the  stockholders  are  desirous  of 
disposing  of  their  shares,  they  are  willing  to  place 
the  interests  of  the  company  above  their  own  per¬ 
sonal  interests,  if  by  so  doing  the  company  is  per¬ 
mitted  to  operate  free  of  atmy  governmental  super¬ 
vision  or  restriction  not  common  to  all  American 
corporations.”  R.  1011-1012. 


8  Klein  declined  to  sell,  R.  377,  and  a  realignment  whereby  Ward 
sold  additional  shares  was  made.  See  Percus  to  Rubin,  February 
11,  1943.  R.  1152. 

7  Markham  said  he  knew  “that  the  people  who  were  involved  in 
the  Thorer  &  Hollender  case  were  getting  out  of  this  thing  and 
Vort  was  staying  in.”  R.  141. 
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Sometime  prior  to  the  sale  on  February  15,  1943,  Mark¬ 
ham  advised  Co'icen  that  his  office  “interposed  no  ob¬ 
jection  to  the  sale.”: 

“Q.  Is  it  likely  that  you  advised  Mr.  Cowen,  after 
this  letter  [of  January  30]  was  written,  that  your 
office  interposed  no  objection  to  the  sale,  prior  to 
February  15,  when  the  sale  actually  took  place? 
“A.  Oh,  definitely.  That  was  the  whole  purpose 
of  the  letter.”  R.  140. 

Markham  testified  that  he  told  Cowen  that  he  *  ‘had 
no  objection  to  the  sale”,  R.  116,  that  “ since  the  stock 
was  not  vested  they  had  a  proper  right  to  sell  it”,  R. 
117,  that  should  the  Custodian  later  determine  that  the 
particular  stock  to  be  sold  “was  German-owned,  it  would 
vest  the  proceeds  of  the  sale  rather  than  the  stock”,  R. 
117,  and  that  “the  purchasers  would  get  a  good  title”, 
R.  117. 

It  was  Defendant  that  characterized  all  this  as  a 
“  commitment  ”,  and  Markham  responded  that 

“I  made  a  commitment  after  I  talked  with  mv  asso¬ 
ciates.”  R.  118.  Cf.  R.  134. 

On  cross-examination,  'Markham  testified  that  he  told 
Cowen  that 

“while  I  was  Alien  Property  Custodian  that  I  was 
not  going  to  vest  the  shares.”  R.  120. 

He  stated  that  Cowen 

“had  the  assurcmce  that  I  told  him  he  could  dispose 
of  them,  that  they  were  not  going  to  be  vested  by 
me.”  R.  121. 

And  he  regarded  his  decision  not  to  vest  the  shares  as 
“irrevocable”,  R.  134.  This  the  court  below  ruled  was 
an 

“assurance  of  the  United  States.”  R.  122. 

And  Markham  said  that 
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“I  committed  the  United  States  not  to  take  the  stock 
that  they  bought  from  the  investment  group,  so- 
called,  to  the  extent  that  what  I  said  is  a  commit¬ 
ment.  ’ ’  R.  124. 

^Markham  testified  that  the  Treasury  Department  “did 
not  require  a  license”  R.  122,  and  that 

“there  was  a  determination  somewhere  along  the  line 
that  no  license  was  required  from  Treasury.  •  •  • 
There  was  no  requirement  that  they  procure  a  license 
from  the  Alien  Property  Custodian  and  I  don’t  think 
that  there  was  a  requirement  that  they  procure  one 
from  the  Treasury.”  R.  123. 

He  further  testified  that  Cowen  was  free  to  sell  because 

“I  didn’t  exercise  any  jurisdiction  over  it;  the  Treas¬ 
ury  hadn’t  exercised  any  jurisdiction  over  it”  R. 
131. 

The  sale  was  made  by  Ward,  Koch,  and  Lancaster  to 
the  “Management  group”,  i.e.,  the  Vort  group,  on  Feb¬ 
ruary  15,  1943.  R.  139.  Ward,  Koch,  and  Stevenson 
testified  that  they  sold  their  shares  because  they  were 
told  by  Cowen  that  the  government  wanted  them  to  sell. 
R.  268,  329-330,  383.  Klein  and  Mahler  likewise  testi¬ 
fied  that  they  understood  the  “suggestion”  to  sell  came 
from  the  government.  R.  377,  307.  The  government 
threatened  either  to  “block”  the  company,  R.  268,  or  to 
vest  the  Ward-Koch  shares  if  they  did  not  dispose  of 
them.  R.  284,  415,  438,  671.  Ward  and  Koch  flatly 
stated  that  they  sold  only  because  of  government  pressure 
to  sell.  R.  414,  438.  Koch  would  not  have  sold  had 
there  been  no  threat  of  vesting.  R.  438.  This  is  con¬ 
firmed  by  contemporary  correspondence.8 


8  On  October  17,  1942,  Koch  wrote  Ward,  R.  1142 : 

“Paul  [Vort]  wants  some  way  worked  out  whereby  he  and 
Fred  [Basch]  will  have  a  majority  of  the  stock,  but  I  see  no 
reason  why  we  should  accede  to  their  wishes.  If  Mr.  Cowen 
succeeds  in  getting  the  company  cleared  with  the  stock  owner- 
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The  moneys  employed  by  Yort  to  purchase  the  shares 
in  1943  from  Ward  and  Lancaster  were  his  own.  R.  169, 
1039,  1047.  Prior  to  the  purchase,  Yort  had  seen  affi¬ 
davits  supplied  by  Lancaster  and  Ward  to  the  govern¬ 
ment  affirming  that  they  owned  the  shares  free  and  clear, 
R.  169,  1043,  1051;  he  had  seen  the  government  notifica¬ 
tion  that  Basch  Company  was  unblocked,  R.  169,  1045, 
and  had  no  reason  to  doubt  that  Ward  and  Lancaster 
were  the  owners  of  the  shares.  R.  170,  171. 

The  court  below  found  that  the  Custodian 

“did  not  object  to  the  sale  and  so  advised  Mr. 
Cowen,  who  was  representing  the  stockholders.  He 
also  told  Mr.  Cowen  that  since  the  stock  wras  not 
vested  the  parties  had  a  right  to  make  the  sale,  and 
that  the  purchasers  would  get  a  good  title  to  the 
property;  also,  that  if  at  any  time  later  the  Alien 
Property  Custodian  determined  that  this  particular 
stock  was  German  owned,  he  would  vest  the  pro¬ 
ceeds  of  the  sale  rather  than  the  stock.”  R.  84-85. 

The  court  further  found  that 

“the  transaction  was  an  open  one  with  full  knowl¬ 
edge  of  the  Alien  Property  Custodian,  and  the 
money  used  in  the  purchase  apparently  was  the 
money  of  the  purchasers.  As  the  stock  was  to  be 
sold,  there  was  no  reason  why  the  Plaintiffs  should 
not  be  the  purchasers.  They  were  seeking  to  get 
control  of  the  company  and  it  does  not  seem  that 
they  were  doing  that  in  the  interest  of  the  Germans.” 
R.  85. 

The  1947  Purchase 

In  January,  1947,  Vort  bought  90  shares  from  Ward 
and  2S  shares  from  Koch.  Ernest  Nauen  bought  40 
shares  from  Ward.  The  court  below  found  that 

ship  as  it  is  at  present,  I  do  not  see  why  we  should  agree  to  any 
change” 

For  similar  letter,  September  12,  1942,  DJ-W503,  Koch  to  Ward, 
see  R.  1142.  The  jealous  tenacity  with  which  the  51%  guarded  its 
control  is  discussed  in  Cr.  App.  Br.,  pp.  23-24,  50-51,  81-82,  100. 
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“At  that  time  the  Government  had  made  no  deter¬ 
mination  that  either  Basch  &  Company  or  its  share¬ 
holders  were  enemy  material  [sic.,  probably  ‘na¬ 
tionals’]  and  the  shares  were  not  blocked.  There  is 
nothing  to  show  that  any  money,  other  than  the 
Plaintiff’s,  was  used  in  this  transaction  and  in  my 
opinion  the  purchases  were  valid.”  R.  85. 

Defendant  professes  to  “have  no  quarrel  with  the  Dis¬ 
trict  Court’s  findings  of  fact.”  App.  Br.  4.  They  are 
uncontradicted,  and  supported  by  the  record.  Basch  Com¬ 
pany  was  “blocked”  in  May,  1942,  and  “unblocked”  in 
June,  1942.  R.  1044-1045.  It  was  first  “blocked”  again 
in  December,  1948,  when  Defendant  undertook  the  “di¬ 
rection,  management,  supervision  and  control  of  Herman 
Basch  &  Company.”  R.  7-8.  The  vendors,  Ward  and 
Koch,  were  never  blocked. 

Vort  bought  the  shares  on  his  own  behalf,  R.  174,  and 
paid  for  them  with  his  own  moneys,  R.  172-173,  1053- 
1058,  as  did  Ernest,  R.  699-701,  1076-1078.  Both  Vort 
and  Nauen  paid  high-bracket  income  taxes  on  dividends 
received  from  these  shares.  R.  174,  700-701.  Both  spent 
the  remainder  after  taxes  for  their  own  purposes.  R. 
174,  701. 

SUMMARY  OF  THE  ARGUMENT 

I.  The  shares  bought  from  Lancaster  were  not  enemy 
property.  Lancaster,  a  partner  of  Shearman  &  Sterling, 
was  concededly  not  at  the  Trenton  sale  in  1939,  never 
saw  the  documents,  and  did  not  know  most  of  the  par¬ 
ticipants  in  the  “conspiracy”.  His  associate,  Stevenson, 
who  had  represented  Basch  Company  since  1935,  took  • 
35  shares  as  a  $7,000  retainer  in  advance  at  Trenton. 
Later  he  told  Lancaster  and  allocated  17  shares  to  him. 
Lancaster  knew  nothing  of  a  conspiracy,  took  good  title 
as  a  bona  fide  purchaser  for  value  and  conveyed  good 
title  to  Vort  in  1943. 
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II.  1)  Executive  Order  8389  required  no  license  with 
respect  to  property  held  in  the  United  States  by  Ameri¬ 
cans  in  the  absence  of  a  “blocking”  or  “supervisory” 
order.  Basch  Co.  had  been  “blocked”  in  May,  1942,  and 
“unblocked”  in  June,  1942.  Neither  the  company  nor 
its  shares  were  “blocked”  until  December,  1948. 

2)  The  Custodian  is  empowered  to  authorize  trans¬ 
actions  by  “instructions,  licenses  or  otherwise”.  He 
orally  authorized  the  transaction.  Alternatively,  a  license 
may  be  implied  from  his  statements. 

3)  The  common  law,  and  §  3  of  the  Act  which  is 
declaratory  thereof,  do  not  prohibit  transactions  which 
do  not  siphon  assets  across  enemy  lines.  In  amending 
§  5(b)  by  the  First  War  Powers  Act,  1941,  Congress 
was  assured  that  the  amendment  was  identical  with  the 
existing  Act  and  conferred  no  new  powers.  The  Con¬ 
gress  ratified  the  “freezing”  control  on  the  assurance 
that  it  governed  only  Nazi  looting  transactions  in  invaded 
countries.  And  in  amending  §  5(b)  Congress  was  again 
assured  that  it  was  directed  only  at  such  “duress” 
transfers.  Defendant  is  now  reaching  for  a  power  that 
was  withheld. 

4)  If  the  Act  be  construed  to  prohibit  sales  and  pur¬ 
chases  by  Americans  in  the  United  States,  it  is  uncon¬ 
stitutional  because  of  the  failure  to  provide  for  judicial 
review. 

m.  Defendant  is  estopped  to  deny  Vort’s  title  to  the 
shares  purchased  in  1943.  Members  of  the  51%  group 
sold  only  because  of  the  insistence  of  the  government, 
which  suspected  their  prior  affiliations  with  the  original 
German  vendors.  The  Custodian  was  advised  that  Vort 
would  purchase,  stated  to  his  attorney  that  the  sale  was 
proper,  that  the  purchasers  would  get  good  title  and  that 
he  would,  if  later  investigation  required,  vest  the  pro¬ 
ceeds  of  the  sale,  not  the  shares.  Vort  purchased  in  re¬ 
liance  on  these  representations.  Although  the  United 
States  is  not  estopped  by  unauthorized  acts,  it  is  es¬ 
topped  by  authorized  acts  and  representations.  The 
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Custodian  was  authorized  to  license  and  did  license  the 
sale. 

IV.  The  arguments  hereunder  were  not  raised  by  Ap¬ 
pellant  below;  they  can  not  be  first  raised  on  appeal.  De¬ 
fendant’s  new;  theories  are  untenable. 

1)  a)  Assuming  that  Ward  et  al  held  the  shares 
as  mere  Trustees  or  Agents  for  the  Germans,  they  yet 
had  authority  to  sell  the  shares  to  preserve  them  from 
destruction  by  a  threatened  vesting  unless  they  were  sold. 

b)  Defendant’s  contention  that  German  ownership  con¬ 
tinued  after  the  sale  collides  with  the  undisputed  fact 
that  Plaintiffs  purchased  the  shares  with  their  own 
moneys  in  their  own  behalf.  Defendant  has  acted  on 
the  premise  that  title  did  in  fact  pass,  for  he  vested  the 
purchase  moneys  from  the  vendors  on  the  determination 
that  they  were  “debts  owing”  to,  and  property  “owned” 
by,  the  alleged  German  owners. 

c)  In  1943,  the  United  States  knew  all  the  facts  con¬ 
cerning  the  sellers  which  Plaintiffs  knew,  yet  it  approved 
the  purchase  by  Plaintiffs.  It  cannot  therefore  argue 
such  “notice”  as  precludes  a  bona  fide  purchase. 

2)  The  “unclean  hands”  doctrine  has  been  rejected 
in  alien  property  cases;  it  will  not  be  permitted  to  work 
a  forfeiture.  An  American  citizen  can  not  be  prevented 
from  reclaiming  his  property  without  rendering  the  stat¬ 
ute  unconstitutional. 

3)  The  claim  that  Plaintiffs  held  the  property  under 
a  “secret  trust”  belies  the  facts.  Defendant’s  analogy 
of  the  sale  to  a  fraudulent  conveyance  is  untenable.  De¬ 
fendant  insisted  upon  the  sale  and  was  therefore  not  hin¬ 
dered  or  delayed.  There  is  no  fraudulent  conveyance 
where  fair  value  is  paid.  A  conveyance  at  the  pistol- 
point  of  a  threatened  vesting  or  blocking  is  not  fraudu¬ 
lent  because  not  voluntary. 

V.  When  shares  were  purchased  in  1947,  neither  the 
company  nor  the  sellers  were  blocked  or  designated  as 
enemy  nationals;  no  license  was  necessary.  Markham’s 
1945  letter,  which  Defendant  terms  a  “prohibition”, 
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shows  no  jurisdiction  had  been  asserted  over  Basch  & 
Co.  Defendant  seeks  in  effect  retroactively  to  block  the 
shares.  To  confiscate  property  purchased  by  Americans 
on  the  basis  of  a  subsequent  determination  that  the  ven¬ 
dors  were  enemy  nationals  violates  ex  post  facto  prin¬ 
ciples. 

VI.  To  avoid  double  recovery  and  unjust  enrichment 
the  trial  court  deducted,  from  a  judgment  for  dividends 
on  the  408  shares  it  permitted  Defendant  to  retain,  fed¬ 
eral  income  taxes  paid  by  Plaintiffs.  The  United  States 
can  seize  only  enemy  property;  the  only  enemy  property 
not  delivered  to  the  United  States  would  be  the  residue 
after  taxes.  When  vesting,  the  government  stands  in  the 
shoes  of  the  Germans  who  could  not  have  recovered  the 
taxes,  which  according  to  Defendant,  w^ere  “integral  and 
necessary”  expenditures  made  to  protect  the  Germans’ 
interest. 

The  “claim  of  right”  doctrine  upon  which  Defendant 
relies  is  inconsistent  with  the  Defendant’s  theory  that 
Plaintiff’s  were  bare  nominees.  Jurisdictional  provisions 
of  the  Internal  Revenue  Code  are  inapplicable  where  the 
government  sues  by  counterclaim  and  those  sued  seek 
recoupment.  Since  the  tax  claim  arises  out  of  the  same 
transaction  as  the  government’s  claim  for  dividends  the 
tax  recoupment  rule  of  Bull  v.  United  States  applies. 
A  “double  recovery”  would  constitute  an  unconstitutional 
taking. 

ARGUMENT 

I.  On  No  Theory  Were  the  Shares  Bought  in  1943  From 
Lancaster  Enemy  Property. 

In  his  summation.  Defendant  stated  that  Lancaster 
was  not  at  the  1939  Trenton  sale,  never  saw  any  docu¬ 
ments  about  the  matter,  got  all  his  information  second¬ 
hand,  and  as  a  matter  of  fact,  did  not  actually  know 
most  of  the  Trenton  participants,  R.  999;  R.  454-455. 
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Lancaster,  a  partner  for  30  years  in  one  of  America’s 
notable  law  firms,  Shearman  &  Sterling  of  New  York, 
met  Hollender  in  1931  on  legal  business,  turned  him 
over  to  his  associate  Stevenson,  and  saw  him  only  once 
or  twice  thereafter,  R.  449.  He  first  knew  of  his  pur¬ 
chase  when  Stevenson  returned  from  Trenton  and  told 
him  that  he  had  been  paid  a  retainer  in  advance,  had 
purchased  therewith  35  shares,  and  allocated  17  to  Lan¬ 
caster,  R.  254,  450,  458."  Repurchase  options  in  closed  cor¬ 
porations  were  not  unusual  in  Lancaster’s  experience,  R. 
451;  his  firm  had  received  “a  great  many”  retainers  in 
advance,  R.  450;  the  sum  of  $3,400  (price  of  the  17 
shares  in  1939),  was  relatively  insignificant  to  him  and 
he  paid  little  attention  to  the  shares  thereafter.  R.  450. 
He  did  not  know  of  the  cross-options,  R.  457,  and  did 
not  participate  in  the  negotiations  for  termination  of  the 
repurchase  option.  R.  458.10 

Stevenson,  who  handled  the  Basch  business  for  Shear¬ 
man  &  Sterling,  has  been  with  the  firm  since  1921,  and 
had  rendered  services  to  Basch  Co.  since  1935,  R.  247. 
The  suggestion  to  buy  shares  first  came  to  Stevenson 

9  The  most  Defendant  now  urges,  App.  Br.  16,  note  13,  is  that 

“Lancaster  was  not  present  at  the  Trenton  conference  but  he 
was  represented  by  Stevenson  and  accepted  and  approved  what 
Stevenson  did.  App.  450.” 

At  R.  450  Lancaster  described  how  hq  acquired  his  shares: 

“My  associate,  Mr.  Stevenson,  said  that  they  would  like  to  have 
me  in  the  company  because  of  my  standing,  and  that  he  had 
taken  35  shares,  at  a  conference  which  he  had  held  somewhere, 
I  think  in  Trenton,  with  some  other  people,  and  that  he  had 
taken  them  as  a  retainer.” 

10  In  his  brief,  App.  Br.  10-11,  Defendant  again  stresses  Lancas¬ 
ter’s  “lack  of  familiarity  with  the  subject  matter”  of  the  Trenton 
sale  in  1939  and  option  cancellation  in  1940. 

As  to  the  affidavit  Lancaster  supplied  to  Treasury  in  June,  1942, 
R.  1049-1051,  it  was  based  on  facts  supplied  by  his  associate  Ste¬ 
venson;  and  most  of  the  affidavits  Lancaster  signs  are  prepared  by 
his  associates.  R.  461. 


14 


from  Ward  at  Trenton.  R.  254.  Stevenson  said  he 
would  buy  shares  if  he  could  be  paid  his  retainer  for 
1939  in  advance,  R.  254.  Accordingly  a  retainer  of 
$7,000  was  agreed  on,  and  Stevenson  employed  that  to 
purchase  35  shares.  R.  254.  Like  Lancaster,  Stevenson 
testified  that  retainers  in  advance  were  a  frequent  occur¬ 
rence  in  his  practice.  R.  278.  The  Basch  account  was 
of  no  importance  to  Shearman  &  Sterling.  R.  451.  There 
is  no  showing  that  Stevenson  failed  to  perform  legal 
services  for  the  retainer,  and  his  firm  continued  to  rep¬ 
resent  Basch  &  Co.  until  1946.  R.  247.  In  any  event, 
Lancaster  first  learned  of  the  purchase  after  the  Trenton 
conference.  R.  254-255.  The  fact  that  a  member  of  his 
firm  performed  legal  services  for  the  retainer  is  of 
course  consideration  for  his  shares. 

If  Lancaster  concealed  the  German  ownership  of  the 
shares  he  held,  he  was  guilty  under  §  16  of  the  Act  of 
a  felony,  punishable  by  a  $10,000  fine  and  10  years  in 
prison.  It  is  little  short  of  incredible  that  Lancaster, 
a  ninth-generation  American,  R.  1049,  long  a  partner  of 
a  renowned  law  firm,  would  have  betrayed  his  country 
in  time  of  war  for  a  paltry  $3400.  We  submit  that  De¬ 
fendant  utterly  failed  to  tie  Lancaster  in  to  a  conspiracy 
to  hide  German  assets  from  the  United  States,  and  that 
Lancaster  was  a  bona  fide  purchaser  of  the  shares.  A 
bona  fide  purchaser  of  shares 

“cannot  be  deprived  of  his  property  except  by  due 
process  of  law,  and  unless  the  acts  of  Congress  have 
made  ample  provision  for  the  protection  of  his  rights 
the  proceeding  must  fail.  An  examination  of  the 
Trading  wdth  the  Enemy  Act  as  amended  shows  the 
fullest  'protection  is  accorded  to  the  non-enemv  bona 
fide  holder  of  the  certificates.”  Miller  v.  KaiiwerTce 
Aschersleben  A.G.,  283  Fed.  746,  757  (C.  A.  2d). 

Tn  other  words,  the 

“Custodian  takes  possession  subject  to  the  right  of 
innocent  persons.”  Garvan.  v.  $ 20,000  Bonds,  265 
Fed.  477,  480  (C.  A.  2d). 
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It  follows  that  Lancaster  obtained  good  title  and  could 
confer  good  title  on  Vort  by  the  sale  in  1943. 

II.  The  Licensing  Issue 

1)  Executive  Carder  No.  8389  Did  Not  Require  a  License 

Markham,  Custodian  at  the  time  of  the  1943  sale,  tes¬ 
tified  that  Treasury  did  not  require  a  license  for  the 
1943  purchase  and  that  there  was  no  requirement  that 
Plaintiffs  procure  a  license  from  the  Custodian’s  office. 
R.  122-123;  supra,  p.  7.  The  law  bears  him  out  com¬ 
pletely. 

Under  Executive  Order  8389,  12  U.S.C.A.  §  95(a), 
Note,  which  was  the  “freezing  control”  charter,  nationals 
of  foreign  countries  such  as  Germans,  Swiss  and  Norwe¬ 
gians,  for  example,  automatically  came  within  the  cover¬ 
age  of  the  Order  and  were  “blocked”.  This  was  because 
the  term  “national”  in  §  5E(i)  embraced  a  citizen  of  a 
foreign  country,  and  transactions  by  such  “nationals” 
were  prohibited  unless  licensed.  App.  Br.  Appendix,  pp. 
30-32. 

There  was,  however,  a  .second  category  to  whom  the 
freezing  controls  might  be  applied.  In  the  words  of  the 
official  Treasury  explanation: 

'  'Under  the  power  given  to  the  Secretary  of  the 
Treasury  to  define  as  a  national  any  person  deter¬ 
mined  by  him  to  have  been  acting  directly  or  indi¬ 
rectly  for  the  benefit  •  •  •  of  a  blocked  country, 
many  of  our  citizens,  and  the  business  enterprises 
owned  or  controlled  by  them,  have  been  declared  to  be 
nationals  of  blocked  countries.”  Administration  of 
the  Wartime  Financial  and  Property  Controls  of  the 
United  States  Government.  (Treas.  Dept.,  1942)  p. 
32.” 


11  The  last  two  sentences  of  §  5(E)  of  Executive  Order  8389  pro¬ 
vide  that 

“The  Secretary  of  the  Treasury  shall  have  full  power  to  deter¬ 
mine  that  any  verson  is  or  shall  be  deemed  to  be  a  national. 
Without  limitation  of  the  foregoing,  the  term  national  shall 
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It  therefore  required  an  explicit  determination  to  “block” 
American  citizens  or  corporations,  and  such  a  determina¬ 
tion  was  in  fact  made  when  the  Basch  Company  was 
“designated”  as  a  “foreign  national”  and  “blocked”  in 
May,  1942,  R.  1044,  evidence  that  it  had  not  been  “blocked” 
automatically  by  the  terms  of  the  Order.  Such  “blocked” 
corporations  or  American  citizens  could,  of  course,  be 
subsequently  “unblocked”,  as  was  the  Basch  Company 
in  June,  1942.  R.  1045.  Prior  to  the  “blocking”  de¬ 
termination  and  after  the  “unblocking”  determination, 
an  American  enterprise  was  like  every  other  American 
citizen  or  enterprise  not  subject  to  the  Order.  This  is 
what  was  meant  by  Markham’s  statement, 

“I  didn’t  exercise  any  jurisdiction  over  it;  the  Treas¬ 
ury  hadn’t  exercised  any  jurisdiction  over  it  [after 
the  unblocking].”  R.  131.12 

The  Treasury  practice  of  blocking  property  held  by 
Americans  only  upon  a  determination  that  an  American 


also  include  any  other  person  who  is  determined  by  the  Secre¬ 
tary  of  the  Treasury  to  be,  or  to  have  been  *  *  *  acting  or  pur¬ 
porting  to  act  directly  or  indirectly  for  the  benefit” 
of  a  foreign  national.  Although  §  5E(iii)  defines  “national”  to 
include 

“Any  person  to  the  extent  that  such  person  is,  or  has  been, 
*  *  *  acting  or  purporting  to  act  directly  or  indirectly  for 
the  benefit  or  on  behalf  of  any  national  of  such  foreign  coun¬ 
try  *  *  *  ” 

the  earlier  quoted  sentence,  authorizing  the  Secretary  of  the  Treas¬ 
ury  to  “determine”  that  one  who  acted  for  the  benefit  of  a  foreign 
national  was  himself  a  “national”,  would  be  surplusage  if  Americans 
who  “acted  on  behalf  of”  foreign  nationals  were  automatically 
“nationals”.  The  two  sentences  must  be  read  together.  So  read 
they  require  a  “determination”.  This  was  the  administrative  con¬ 
struction  as  is  shown  by  the  quotation  supra  and  by  the  practice  in 
this  very  case  where  a  “blocking”  order  designating  Basch  Co.  as 
a  “foreign  national”  was  entered. 

12  Though  Basch  Company  had  been  “blocked”  and  “unblocked” 
neither  the  Secretary  of  the  Treasury  nor  the  Custodian  had  “de¬ 
termined”  in  1942-1943  that  Ward,  Lancaster,  et  al  w’ere  “foreign 
nationals”.  They  had  never  been  “blocked”. 
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was  acting  on  behalf  of  an  enemy  not  alone  responded 
to  the  terms  of  Executive  Order  8389,  but  rested  on 
common  sense.  To  have  adopted  a  contrary  rule  would 
have  subjected  American  purchasers  to  the  risk  of  confis¬ 
cation;  it  would  have  enabled  the  government,  after  per¬ 
mitting  purchases,  retroactively  to  invalidate  the  sales 
on  the  ground  that  the  sellers  had  acted  on  behalf  of 
“foreign  nationals”.  This  would  have  been  both  un¬ 
reasonable  and  oppressive.  It  would  have  been  at  war 
with  the  purposes  of  the  Act,  which  was  designed  to 
“weaken”  the  enemy,  United  States  v.  Chemical.  Founda¬ 
tion,  272  IT.  S.  1,  10  (1926),  not  to  destroy  Americans: 

“It  was  not  the  purpose  of  Congress  in  the  passage 
of  the  Act  to  deprive  an  American  citizen  of  his 
property  rights  or  to  so  administer  the  Act  as  to 
cause  him  unnecessary  financial  loss.”  Mayer  v. 
Garvan,  278  Fed.  27,  35  (C.  A.  1st). 

And  a  statute  authorizing  confiscation  of  property  pur¬ 
chased  in  good  faith  by  an  American  from  a  person 
secretly  holding  the  assets  for  enemies  would  have  been 
of  dubious  constitutionality.  Supra,  p.  14.  Moreover 

“confiscation  is  not  easily  to  be  assumed,  a  construction 
that  avoids  it  and  is  not  barred  by  a  fair  reading  of 
the  legislation  is  invited.”  Guessefeldt  v.  McGrath,  20 
L.W.  4102,  4105  (Jan.  28, 1952.) 

There  the  Supreme  Court,  though  it-  found  the  question 
“not  free  from  doubt”,  construed  the  Act  to  avoid  confis¬ 
cation  of  property  belonging  to  an  enemy  citizen.  In  the 
case  of  an  American  citizen  there  is  even  greater  need  for 
a  “wise  latitude  of  construction  in  enforcing  its  [the  Act’s] 
purposes.”  Ibid.  Those  purposes,  as  we  shall  show,  were 
to  prevent  Nazi  looting  in  invaded  countries,  not  transfers 
by  Americans  to  Americans  in  the  United  States.  “Wise 
latitude”  dictates  that  effect  be  given  to  the  Treasury’s 
administrative  construction:  “freezing”  of  American  prop¬ 
erty  required  a  “determination”  and  “blocking”  order. 
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In  sum,  only  transfers  of  “ blocked’ ’  property  required 
a  license;  transfers  between  Americans  were  not  blocked 
without  an  explicit  determination;  neither  the  company 
nor  the  vendors  were  blocked  at  the  time  of  the  sale; 
in  consequence  no  license  was  necessary. 

2)  The  Custodian  Licensed  the  Transaction 

If  it  be  assumed  arguendo  that  a  license  was  required, 
it  was  given  by  the  Custodian.  Neither  the  Act  nor 
Executive  Order  8389  requires  that  a  license  be  in  writ¬ 
ing.  To  the  contrary,  §  1  of  the  Order  provides  that 
transactions  may  be  authorized  by  “instructions,  licenses 
or  otherwise.”  A  license  may  be  created  by  parol,  Jack- 
son  v.  Emmons ,  19  App.  D.  C.  250,  256-257  (1901) ;  Swee¬ 
ney  v.  Bird ,  293  Mich.  624,  292  N.  W.  506.  It 

“may  be  implied  from  the  acts  of  the  parties.” 
Sullivan  Timber  Co.  v.  City  of  Mobile,  110  Fed.  186, 
195  (C.  Ct.  Ala.)13 

Needless  to  say,  a  license, 

“while  it  remains  unrevoked  is  a  justification  for 
the  acts  which  it  authorizes  to  be  done.”  De  Haro 
v.  United  States,  5  Wall.  599,  627  (1867). 

That  there  was  an  express  oral  license  or  at  least  a 
license  implied  from  the  -words  of  the  1943  Custodian  is 
proven  by  Markham’s  undisputed  testimony.  Markham 
told  Cowen  that  he  “had  no  objection  to  the  sale”,  R. 

116,  that  the  vendors  “had  a  proper  right  to  sell  it”,  R. 

117,  that  he  would  not  “vest  the  shares”,  R.  120,  and 
that  “the  purchasers  would  get  a  good  title.”  R.  117. 
See  supra,  pp.  6-7. 

Defendant  contends  that  Markham  “testified  that  he 
did  not  intend  to  grant  a  license”,  App.  Br.  19,  citing 
R.  123.  At  that  page  Markham  testified 

13  See  also  Radigan  v.  Hughes,  86  Conn.  536,  538-539,  86  Atl.  220, 
222.  Other  cases  are  cited  in  37  Corp.  Jur.  282. 
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“there  was  a  determination  somewhere  along  the 
line  that  no  license  was  required  from  Treasury. 
We  gave  them  no  license.  They  could  act  on  their 
own.7’ 

“Q.  Well,  is  it  fair  to  conclude,  then,  that  in  this 
case  you  didn’t  waive  a  license  as  such?  A.  No. 
There  was  no  requirement  that  they  procure  a  li¬ 
cense  from  the  Alien  Property  Custodian,  and  I  don’t 
think  that  there  was  a  requirement  that  they  procure 
one  from  the  Treasury.”  R.  123. 

In  short,  since  no  license  was  required,  Markham  did  not 
give  a  documentary  license.  But  he  did  not  repudiate  his 

“assurance  [to  Cowen]  that  *  *  *  he  could  dispose 
of  them  [the  shares],  that  they  were  not  going  to 
be  vested  by  me.”  R.  121. 

Indeed,  he  could  not  repudiate  the  interpretation  a  rea¬ 
sonable  man  would  place  upon  his  acts  if  he  would: 

“With  few  exceptions  the  law  attaches  legal  conse¬ 
quences  to  what  parties  do,  quite  independently  of 
their  private  purpose  or  intent.”  Richardson  v. 
Smith,  102  F.  (2d)  697,  699  (C.  A.  2d,  1939),  per  L. 
Hand,  J.14 

3)  The  Statute  Did  Not  Confer  the  Power  Claimed 
a)  Section  3  of  the  Act  Does  Not  Require  a  License 

A  paraphrase  of  the  “licensing”  argument 15  is  rested 
by  Defendant,  App.  Br.  22,  on  cases  such  as  Schrijver  v. 

14  See  also  Williston,  Freedom  of  Contract,  6  Cornell  L.  Q.  365, 
368  (1921) ;  Holmes,  Collected  Legal  Papers,  204  (1920). 

13  Defendant  argues,  App.  Br.  22,  that  the  1943  sale  “could  not 
change”  the  enemy  status  of  the  Ward  shares  “so  aa  to  evade  the 
power  of  the  United  States  to  seize  enemy  property.  Swiss  Ins.  Co. 
v.  Miller,  267  U.  S.  42,  44.”  The  Miller  case  merely  held  that  a 
Swiss  company  which  was  an  enemy  because  it  did  business  in 
enemy  territory  did  not  cease  to  be  an  enemy  when  it  ceased  to  do 
such  business  after  the  Custodian’s  seizure  of  its  property.  It  does 
not  discuss  the  government’s  power,  prior  to  seizure,  to  license  an 
American  to  buy  enemy  property  and  thereby  “change”  its  subjec¬ 
tion  to  seizure. 
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Sutherland,  57  App.  D.  C.  214,  19  F.  (2d)  688.  That 
case  arose  under  §  3  of  the  Trading  with,  the  Enemy  Act, 
50  U.  S.  C.  App.  §  3,  which,  roughly  speaking,  prohibits 
trading  with  an  ‘‘enemy”,  i.e.,  one  “resident”  in  enemy 
country,  §  2,  or  with  one  who  acts  on  his  behalf.  It  was 
properly  held  that  a  German,  resident  in  Germany,  could 
not  in  World  War  I  transfer  good  title  to  shares  in  an 
American  corporation  to  Dutch  vendees.  The  distinction 
between  that  case,  in  which  an  enemy  resident  strength¬ 
ened  the  enemy  by  siphoning  the  proceeds  of  sale  of  his 
American  assets  into  Germany,  and  this  case,  where  the 
proceeds  never  left  this  country,  has  long  been  recog¬ 
nized.  Thus  a  sale  under  a  power  of  attorney  for  the 
sale  of  real  estate,  running  from  a  Confederate  principal 
to  an  agent  resident  in  Union  territory,  was  held  valid 
notwithstanding  the  intervention  of  war.  Williams  v. 
Paine,  169  U.  S.  55,  74-75.  Section  3  is  merely  declaratory 
of  this  rule.10  The  principles  were  summarized  in  Suth¬ 
erland  v.  Mayer,  271  U.  S.  272,  where  it  was  argued 
that  §  3  “expressly  prohibited”  (p.  275)  the  “trading” 
there  involved: 

“during  the  war  all  intercourse,  correspondence  and 
traffic  between,  citizens  of  this  country  and  of  Ger¬ 
many,  which  would  or  might  be  to  the  advantage  of 
the  enemy,  were  absolutely  forbidden. 

•  •  •  • 

“The  purpose  of  the  restriction  is  not  arbitrarily 
and  unnecessarily  to  tie  the  hands  of  the  individuals 
concerned,  but  to  preclude  the  possibility  of  aid  or 
comfort,  direct  or  indirect,  to  the  opposing  forces. 
It  is  that  purpose  which  gives  birth  to  the  rule  and 

indicates  its  limits. 

•  •  •  « 


10  The  Attorney  General  said  with  respect  to  §  3 : 

“I  cannot  see  that  the  Trading  with  the  Enemy  Act  adds  any¬ 
thing  in  these  respects  to  the  law  that  was  previously  recog¬ 
nized.  These  provisions  of  the  Act  of  Congress  are  but  declara¬ 
tory  of  what  was  the  law  before.”  32  Op.  Atty.  Gen.  65,  69. 
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“ Agencies  created  before  the  war,  and  not  requiring 
intercourse  across  the  enemy’s  frontier,  such  as  for 
the  collection  of  debts,  preservation  of  property  and 
so  forth,  are  not  terminated  by  war.”  (pp.  286-288) 

On  the  theory  of  Defendant,  Ward  et  al  were  holding 
the  shares  for  the  benefit  of  their  German  principals. 
Under  pressure  of  the  government  they  sold  the  shares 
in  an  effort  to  preserve  the  property.  See  infra,  p.  35. 

It  follows  that  the  sale  was  not  forbidden  by  §  3.  The 
cases  cited  by  Defendant,  App.  Br.  22,  note  19,  are  not 
to  the  contrary  and  need  slight  comment.17  Section  3,  we 
submit,  did  not  require  a  license  for  the  sales  by  Ward 
et  al  to  Plaintiffs,  citizens  resident  in  the  United  States. 

b)  No  Jurisdiction  Over  Americans  in  the  United 
States  Was  Conferred  by  $  5(b) 

In  amending  $  5(b)  by  Title  III  of  the  First  War 
Powers  Act,  1941,  55  Stat.  839,  50  U.S.C.  App.  ^  5(b), 
Congress  did  not  intend  to  go  beyond  the  limitations 
imposed  by  §  3.  To  the  contrary,  it  was  assured  by  the 
House  Committee  Chairman,  Hatton  Sumners,  that  it 
was  merely  adopting  a  replica  of  the  old  Act: 

“*  *  •  for  all  practical  purposes  we  may  say  there 
is  no  substantial  difference.  *  •  *  The  Committee 
was  largely  persuaded  by  the  discovered  facts,  the 
recognized  facts,  that  there  is  no  substantial  differ¬ 
ence  insofar  as  the  committee  could  discover  between 
the  powers  we  propose  to  grant  to  this  President 


17  Blank  v.  Clark,  79  F.  Supp.  373  (E.  D.  Pa.),  Heyden  Chemical 
Corp.  V.  Clark,  85  F.  Supp.  949  (S.  D.  N.  Y.),  Propper  V.  Clark,  337 
U.  S.  472,  did  not  involve  property  held  by  resident  Americans  but 
transfers  of  property  admittedly  held  by  non-resident  foreigners, 
as  in  Schrijver  v.  Sutherland,  supra.  Even  so,  the  Supreme  Court, 
in  the  Propper  case,  was  careful  to  state: 

“We  do  not  now  undertake  to  say  whether  every  determination 
of  rights  concerning  blocked  property  in  unlicensed  litigation  is 
voidable.  We  base  our  determination  on  *  *  *  the  prohibi¬ 
tion  of  the  Executive  Order  against  transfers  of  such  a  credit 
as  this.” 
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and  the  powers  which  President  Wilson  had.”  87 
Cong.  Rec.  9859  (1941). 18 

The  lively  doubts  whether  Americans  were  embraced  by 
the  proposed  Act  were  set  at  rest  in  a  debate  that  was 
aptly  summarized  by  Congressman  Williams: 

“It  [the  “freezing  control”]  followed  immediately 
the  invasion  of  Norway,  Belgium,  and  Holland  by 
Germany,  and  it  wras  enacted  for  the  very  purpose 
of  protecting  their  nationals  and  their  property  in 
this  country  from  transactions  and  transfers  forced 
upon,  them  by  the  Germans  at  that  time.19  That  was 
the  purpose  of  it.  There  was  no  intention  and  there 
is  no  intention  at  all  now  that  it  should  be  applied 
to  any  transactions  or  any  property  in  which  an 
American  citizen  has  an  interest.”  87  Cong.  Rec. 
9865  (1941);  see  also  id.  at  pp.  9859-9865. 

The  accuracy  of  Congressman  Williams’  statement  is 
attested  by  the  earlier  representations  made  to  the  Con¬ 
gress.  In  1940,  when  the  Treasury  Department  sought 
ratification  of  Executive  Order  8389,  Congress  was  as¬ 
sured  that  the  only  purpose  of  the  freezing  control  was 
to  circumvent  Nazi  looting  at  the  point  of  a  bayonet  in 
the  invaded  countries.  This  clearly  appears  from  the 
Senate  debates. 


18  Mr.  Springer  stated  that  Title  III : 

“has  practically  the  identical  provisions,  as  I  understand  it,  that 
the  bill  contained  which  was  in  force  during  the  last  World 
War.”  87  Cong.  Rec.  9865  (1941). 

Mr.  Kefauver  stated: 

“In  any  event,  this  does  not  go  any  further  than  the  present 
law?” 

Mr.  Gwynne: 

"That  is  correct.  There  is  no  doubt  of  that.”  Id.  at  9863. 

19  In  the  words  of  the  Treasury  Department,  the  freezing  control 
“had  as  its  primary  purpose  the  protection  of  the  assets  within 
the  United  States  of  invaded  countries  in  order  to  prevent  their 
falling  into  the  hands  of  the  invaders .”  Administration  of  the 
Wartime  Financial  and  Property  Controls  of  the  United  States 
Government,  p.  3  (U.  S.  Treas.  1942). 
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“Mr.  Connally:  And  is  not  this  measure  for  the 
purpose  of  preventing  change  of  title  of  the  prop¬ 
erty  here  in  the  United  States  by  conquest,  or  by 
any  other  forcible  or  violent  means f 
“Mr.  Wagner:  That  is  exactly  the  purpose.”  86 

Cong.  Rec.  5007  (1940).20 

•  •  •  • 

“Mr.  Connally:  For  instance,  the  stock  certificates 
might  apparently  be  properly  endorsed.  #  *  *  It  would 
not  show  the  bayonet  sticking  in  the  i%s  of  the  man 
who  owned  it  when  he  signed  the  transfer.  I  am 
talking  about  the  citizen  of  Denmark,  Norway,  or  any 

other  foreign  country.”  Id.  at  p.  5178. 

•  •  •  • 

“Mr.  Connally:  If  such  investigation  shows  that 
there  was  a  proper  transfer,  that  it  was  a  transfer 
for  value,  that  it  was  a  transfer  in  good  faith  and 
upon  honorable  terms,  does  anyone  contend  that  the 
President  of  the  United  States  would  decline  permis¬ 
sion  to  transfer  the  title.”  Id.  at  p.  5179. 

A  transfer  by  one  American  to  another  in  the  United 
States  would  not  be  coerced  by  a  German  invader.  In 
claiming  jurisdiction  over  the  sale  by  Ward  to  Plaintiffs, 
Defendant  is  seeking  to  subvert  the  freezing  controls  and 
to  grasp  for  a  jurisdiction  that  was  withheld.  The  inten¬ 
tion  of  Congress  must  be  given  effect.21 

4)  The  Failure  to  Provide  for  Judicial  Review  Renders 
the  Licensing  Power  Unconstitutional 

Since  the  freezing  control  program  makes  no  provision 
whatever  for  judicial  review 22  a  denial  by  the  administra- 

20  “Mr.  Wagner :  ‘Under  the  proposed  law  the  United  States  Gov¬ 
ernment  would  inquire  into  the  reason  for  the  transfer ,  the  circum¬ 
stances  under  which  it  was  asked.  If  we  found  that  it  was  the 
result  of  duress,  we  would  refuse  to  grant  a  license.  It  was  a  pro¬ 
tective  measure.’”  86  Cong.  Rec.  5007  (1940). 

21  Hawaii  V.  Mankichi,  190  U.  S.  197,  212 ;  Keifer  &  Keifer  V. 
Reconstruction  Finance  Corp.,  306  U.  S.  381,  391 ;  United  States  v. 
Rosenblum  Truck  Lines,  315  U.  S.  50,  53. 

22  The  remedy  conferred  by  §  9  is  confined  to  the  return  of  vested 
property. 
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tors  of  a  petition  by  Vort  or  the  vendors  for  a  license 
would  not  have  been  subject  to  judicial  scrutiny.  Nor,  on 
Defendant’s  theory  that  the  shares  remained  enemy  prop¬ 
erty  in  Vort’s  hands,  App.  Br.  15,  was  he  free  to  sell 
them.  Thus  the  right  of  a  citizen  freely  to  sell  and  buy 
property  was  restricted  without  any  provision  for  judi¬ 
cial  review  to  determine  if  in  fact  the  “frozen”  assets 
were  “enemy”  property. 

In  Buchanan  v.  Warley,  245  U.  S.  60,  74,  the  Supreme 
Court  declared  that  “due  process”  comprehends 

“the  right  to  acquire,  use,  and  dispose  of  [property]. 
The  constitution  protects  these  essential  attributes  of 
property.  ’  ’ 

As  was  said  in  Mclrmes  v.  McKay ,  127  Me.  110,  116,  141 
Atl.  699;  aff’d.  279  U.  S.  820: 

“deprivation  does  not  require  actual  physical  taking 
of  the  property  or  the  thing  itself.  It  takes  place 
when  the  use  and  enjoyment  of  the  thing  or  the  power 
to  dispose  of  it  at  will  is  affected.”23 

A  deprivation  of  the  attributes  of  ownership  without 
provision  for  judicial  review  is  unconstitutional  under 
the  due  process  clause.  Where  a  rate-making  statute 
lodged  “no  power  in  the  courts  to  stay  the  hands  of  the 
Commission,”  the  Supreme  Court  held  that: 

“If  the  company  is  deprived  of  the  power  of  charg¬ 
ing  reasonable  rates  for  the  use  of  its  property,  and 
such  deprivation  takes  place  in  the  absence  of  am  in¬ 
vestigation  by  judicial  machinery,  it  is  deprived  of 
the  lawful  use  of  its  property,  and  thus,  in  substance 
and  effect,  of  the  property  itself,  without  dice  process 
of  law  and  in  violation  of  the  Constitution  *  *  *.” 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Minnesota,  134  U.  S.  418, 
458;  and  see  Southern  R.  Co.  v.  Virginia,  290  U.  S.  190. 


23  “Any  statute  which  restricts  the  use  and  possession  of  personal 
property  owned  by  the  citizen  has  the  effect  to  confiscate  such 
property,  within  the  purview  of  the  Fifth  Amendment  *  * 
Comeli  v.  Moore ,  267  Fed.  456,  457  (E.  D.  Mo.) ;  aff’d.  257  U.  S. 
491.  See  also  Pennsylvania.  Coal  Co.  V.  Mahon,  260  U.  S.  393,  414. 
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Compare  St.  Joseph  Stockyards  Co.  v.  United  States, 
29S  U.  S.  3S,  52,  where  the  Supreme  Court  emphasized 
the  necessity  for 

“the  exercise  of  an  independent  judicial  judgment 
upon  the  facts  where  confiscation  is  alleged.” 

See  also  A.  &  M.  Bramd  Realty  Corp.  v.  Woods,  93  F. 
Supp.  715,  717  (D.  of  C.,  1950). 24 

It  follows  that  to  take  Defendant’s  view  is  to  render 
the  licensing  power  unconstitutional  as  against  Plaintiffs, 
American  citizens  and  residents,  because  no  judicial  re¬ 
view  is  afforded.  In  construing  a  statute,  the  Court  is 
under  a  duty  to  reach  a  conclusion 

“which  removes  it  farthest  from  possible  constitu¬ 
tional  infirmity.”  Kovacs  v.  Cooper ,  336  U.  S.  77, 
85  (1949) ;  Richmond  Screw  Anchor  Co.  v.  United 
States,  275  U.  S.  331,  346  (1928). 


24The  cases  sanctioning  the  confiscation  of  enemy  property  are  to 
be  distinguished.  First,  the  Act  provided  a  remedy  in  §  9  whereby 
an  American  could  secure  a  return.  Becker  Steel  Co.  v.  Cummings, 
296  U.  S.  74,  79.  No  such  remedy  exists  for  redress  against  the 
“freezing”  control.  Second, 

“With  enemy  property  *  *  *  the  United  States  may  deal  as  it 
sees  fit,  *  *  *  but  it  has  no  such  latitude  in  respect  of  the 
property  of  an  American  citizen.”  Henkels  v.  Sutherland,  271 
U.  S.  298,  300. 

To  be  sure,  in  United  States  v.  von  Clemm,  136  F.  (2d)  968,  970 
(C.  A.  2d),  which  rejected  the  argument  that  there  was  an  uncon¬ 
stitutional  delegation  of  power,  it  was  said  that  the  constitutional¬ 
ity  of  the  Executive  Order  “has  often  been  assumed,  its  constitution¬ 
ality  was  not  questioned .”  But  as  the  Supreme  Court  said  in  an 
analogous  situation,  it  is 

“the  firm  policy  of  this  Court  not  to  recognize  the  exercise  of 
jurisdiction  as  a  precedent  where  the  issue  was  ignored”  Ayr¬ 
shire  Collieries  Corp.  v.  United  States,  331  U.  S.  132,  137, 
note  2. 

In  view  of  Defendant’s  citation  of  our  article,  App.  Br.  19,  Berger 
&  Bittker,  Freezing  Controls;  The  Effect  of  an  Unlicensed  Trans¬ 
action,  47  Col.  L.  Rev.  (1947)  398,  it  should  be  noted  that  we  there 
stated  in  fn.  1 :  “No  views  are  herein  expressed  as  to  the  range  of 
the  transactions  to  which  the  Order  applies.” 
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m.  Defendant  Is  Estopped  to  Attack  Vort’s  Title  to  the 
Shares  Purchased  in  1943. 

Defendant  states  that 

“there  is  some  indication  in  the  record  that  the 
court  adopted  that  theory,”  App.  Br.  19, 

i.e.,  that  Defendant  was  estopped  to  challenge  the  validity 
of  Vort’s  title.  But  he  argues  that  the  government  “is 
not  bound  by  the  unauthorized  acts  of  its  agents,”  that 
Markham  was  powerless  to  “bind  himself”  not  to  exer¬ 
cise  the  vesting  power,  and  that  Vort  did  not  act  in  reli¬ 
ance  on  Markham’s  commitment,  App.  Br.  20-21.  We  shall 
show  that  the  latter  statement  is  factually  wrong,  that 
the  conduct  of  Markham  was  “authorized,”  and  that  the 
government  is  estopped  by  the  authorized  acts  of  its 
agents. 

1)  The  Facts  Which  Raise  an  Estoppel 

Ward,  Koch,  Mahler  and  Stevenson  testified  in  deposi¬ 
tions  taken  by  Defendant  that  they  were  notified  by  their 
counsel  Cowen,  first,  of  Treasury’s  insistence  that  Hol- 
lender’s  former  attorneys,  Ward  and  Stevenson,  and  his 
relative  Koch  sell  their  shares,  and  second,  of  the  Custo¬ 
dian’s  insistence  on  a  sale  on  pain  of  a  vesting.  Supra, 
pp.  7,  4-5.  The  contemporary  letters  written  by  Ward, 
introduced  in  said  depositions,  confirm  this  testimony, 
supra,  fn.  8.  Such  correspondence  likewise  confirms 
Koch’s  testimony  that  he  would  not  have  sold  but  for 
government  pressure  to  sell.  Supra,  p.  7.  Ward’s  1943 
undated  letter  recites  Cowen ’s  warning  that  the  shares 
“would  be  vested  unless”  the  holdings  of  the  former  at¬ 
torneys  and  relative  “could  be  reduced.”  Supra,  pp.  3-4. 
Stevenson  “was  willing  [to  sell]  if  vesting  could  be 
avoided.”  Ibid.  Markham  invited  Cowen  to  write  about 
the  sale;  Percus  did  so  at  Cowen ’s  request,  adverting 
to  the  ominous  consequences  of  a  vesting,  supra,  p.  5, 
a  polite  intimation  that  the  proposed  transfer  -was  de- 
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signed  to  avert  a  vesting.  At  the  same  time,  Cowen  wrote 
Markham’s  subordinate  that  the  shareholders  did  not 
desire  to  sell  but  would  do  so  if  a  sale  would  “free”  the 
company  of  “governmental  supervision  or  restriction.” 
R.  1011-1012.  In  the  ensuing  conference  between  Cowen 
and  Markham,  as  Markham  diplomatically  phrased  it, 

“a  suggestion  was  made,  or  a  modus  operamdi  was 
worked  out,  whereby” 

Ward,  et  cd would  sell  to  “Vort’s  group.”  R.  115. 
Plainly,  there  was  pressure  by  the  government  for  a 
sale.25 

Whether  or  not  there  was  pressure,  Markham  said  he 
told  Cowen  that  he  had  no  objection  to  the  sale,  gave 
Cowen  the 

“assurance  that  *  *  *  he  could  dispose  of  them,  that 
they  were  not  going  to  be  vested  by  me.”  R.  121; 

which  the  court  below  properly  characterized  as  the  “as¬ 
surance  of  the  United  States.”  R.  122.  Defendant  insists 
that  Markham  “made  no  commitments  other  than  a  per¬ 
sonal  one,”  App.  Br.  12,  although  Markham  testified 
that 

“7  committed  the  United  States  not  to  take  the  stock 
that  they  bought  from  the  investment  group,  so- 
called,  to  the  extent  that  what  I  said  is  a  commit¬ 
ment.”  R.  124. 

Defendant  erroneously  states,  App.  Br.  20,  fn.  17,  that 

“Plaintiffs  could  not  have  acted  in  reliance  on  his 
‘commitment’  since  they  ‘bought’  the  shares  in  Feb¬ 
ruary  of  1943,  and  Mr.  Markham  did  not  make  his 
statements  until  June  of  that  year.  (App.  1180)” 

We  have  shown  that  Markham  gave  his  assurance  to 
Cowen  after  Percus  wrote  his  office  on  January  30,  1942, 
and  before  the  sale  on  February  15,  1943,  for  “that  was 

25  Defendant’s  citation  to  R.  116,  126,  for  Markham’s  “refutation” 
of  pressure,  App.  Br.  12,  shows  merely  absence  of  recollection. 
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the  whole  purpose  of  the  letter,”  said  Markham.  Supra, 
6.2C  Defendant’s  citation  to  R.  11S0  is  to  a  letter  of 
Koch  to  Ward  of  June  17,  1943,  wherein  Koch  states: 

“I  was  glad  to  hear  that  the  APC  has  finally  given 
IIB  &  Co.  the  green  light  and  advised  them  that  no 
further  action  would  be  taken.”27 

Koch’s  letter  had  reference  to  an  “investigation  [that] 
was  still  in  progress  at  the  time  of  the  sale.”  App.  Br.  12. 
But  the  purpose  of  the  investigation,  Markham  testified, 
was  confined  to  vesting  the  proceeds  of  the  sale.28  Hence 
Ward  got  a  “green  light”  that  the  proceeds  would 
not  be  vested.  This  scarcely  derogates  from  Mark¬ 
ham’s  flat  statement  that  he  gave  his  assurance  to  Cowen 
before  the  sale  was  made  in  February,  1943.  Supra ,  p.  27. 

In  sum,  the  sale  was  made  at  the  insistence;  of  the  gov¬ 
ernment  to  avert  either  blocking  or  vesting,  and  Vort  pur¬ 
chased  on  Markham’s  “assurance”  that  the  vendors  were 


2,5  This  was  corroborated  in  a  colloquy  between  Defendant’s  coun¬ 
sel  and  Markham: 

“In  June  of  1943,  five  or  six  months  after  the  sale  had  gone 
through  of  the  Herman  Basch  stock,  and  after  you.  had  talked 
to  Mr.  Cowen,  the  matter  apparently  came  before  the  [execu¬ 
tive]  committee  [of  the  Custodian’s  Office],  and  do  you  mean 
to  say  you  didn’t  tell  them  what  you  had  told  Mr.  Cowen  to  do? 
A.  *  *  *  I  have  no  recollection  that  I  told  them  what  had 
transpired,  at  this  meeting.”  Tr.  181-182  (unprinted). 

27  Defendant  carelessly  attributes  this  “green  light”  to  “the  par¬ 
ties”  though  neither  the  correspondence  of  Ward-Koch  nor  its  con¬ 
tents  were  ever  divulged  to  Plaintiffs.  Citations  are  collected  at 
note  21  of  cross  appellants’  brief. 

28  Q-  [by  Defendant]  “Isn’t  it  a  fact  that  you  continued  to 
investigate  Herman  Basch  &  Company  thereafter? 

A.  “Yes. 

Q.  “What  was  the  purpose  of  the  investigation  ? 

A.  “So  that  if  we  determined  that  Lancaster,  Koch  and  Ward  were 
really  agents  for  the  Germans,  that  I  could  vest  the  proceeds  from 
this  stock.”  R.  124 ;  129,  130. 
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free  to  sell,20  that  he  would  vest  the  proceeds  of  the  sale 
if  need  be,  and  that  the  purchasers  got  good  title.  These 
facts  raise  an  estoppel  if  Markham  was  “authorized”  so 
to  act. 


29  The  evidence  that  the  sale  was  made  to  avert  a  vesting  by 
the  Custodian  and  that  he  approved  the  sale  is  corroborated  in  In¬ 
terrogatories  executed  by  Cowen,  when  Ambassador  of  the  United 
States  to  the  Philippines,  R.  41,  54,  who  stated: 

“It  was  definitely  indicated  to  me  that  if  their  shareholdings 
were  not  reduced  below  25%  of  the  outstanding  shares  of  the 
corporation  there  would  be  a  vesting,  and  it  was  similarly  in¬ 
dicated  to  me  that  if  such  a  reduction  was  effectuated  there 
would  not  be  a  vesting.”  R.  55. 

The  interrogatories  were  erroneously  excluded  by  the  court  below, 
on  the  ground  that  the  questions  were  “leading.”  R.  113.  Plain¬ 
tiffs  were  under  pressure  of  a  rapidly  approaching  trial.  The  in¬ 
terrogatories  and  cross-interrogatories  went  forward  on  July  17, 
1940;  the  pre-trial  was  heard  on  October  9,  1950;  the  interroga¬ 
tories  were  received  from  the  Ambassador  and  filed  on  October  16, 
1950.  There  was  no  time  to  reframe  and  reframe  questions. 

It  has  been  said  in  rejecting  objections  to  written  interrogatories 
on  this  score  that 

“the  rule  against  leading  questions  must  be  very  liberally  in¬ 
terpreted  in  such  cases.  The  party  must  ask  aU  his  questions 
at  once.  He  must  base  one  upon  the  answers  he  expects  to 
another,  and  the  witness  who  always  has  an  opportunity  of  read¬ 
ing  over  the  whole,  can,  if  he  so  desires,  easily  get  the  drift  of 
the  questions.  Why  be  so  precise  as  to  the  form  when  this  broad 
road  is  open  ii\  aU  cases?”  Ewing  V.  Moses,  51  Ga.  410,  419 
(1874). 

And  it  has  been  hailed  as  sound  discretion  to  permit 
“this  form  of  questioning  [where,  as  here,  it]  will  expedite 
the  trial  without  causing  prejudice  to  any  party.”  7  Cyc.  Fed. 
Proc.  §  3144  (1943) ;  cf.  United  States  V.  Montgomery,  126  F. 
(2d)  151,  153  (C.  A.  3rd). 

It  may  be  added  that  Plaintiffs  sought  to  submit  a  new  set  of 
interrogatories  in  the  beginning  of  the  trial,  R.  348,  and  on  Jan¬ 
ary  26,  1951,  the  court  struck  these  new  interrogatories  as  coming 
too  late,  R.  506-508,  though  the  trial  ended  on  March  7-8,  1951,  Tr. 
3422.  Under  the  circumstances  this  was  an  abuse  of  discretion. 

It  is,  of  course,  open  to  Plaintiffs  to  support  the  judgment  below 
for  Plaintiffs  on  any  ground. 
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2)  Markham  was  Authorized  to  License  the  Sale  of  Enemy 
Shares 

We  have  shown  that  Markham  in  fact  gave  an  oral  li¬ 
cense,  or,  at  worst,  that  there  was  a  license  implied  from 
his  conduct.  Asuming  that  Ward  and  Lancaster  held  their 
shares  for  enemies,  the  Custodian  was  authorized  to  li¬ 
cense  the  sale  of  enemy  shares.  By  $2 (a)  of  Executive 
Order  No.  9193,  he  was  “empowered  to  take  such  action 
as  he  deems  necessary ”  with  respect  to 

“any  business  enterprise  within  the  United  States 
which  is  a  national  of  a  designated  enemy  country  *  *  # 
and  any  interest  of  any  nature  whatsoever  in  such 
business  enterprise  held  by  an  enemy  country  or  na¬ 
tional  thereof.”  App.  Br.  32. 

He  therefore  had  complete  discretion  to  license.  Defend¬ 
ant  does  not  controvert  this  proposition.  Instead,  he  ar¬ 
gues  that  Markham 

“had  no  authority  to  bind  himself  not  to  vest,  and  cer¬ 
tainly  none  to  bind  his  successors.”  App.  Br.  20. 

If  there  was  authority  to  license,  there  was  necessarily  a 
total  absence  of  power  after  licensing  to  vest  the  property 
purchased  by  an  American  on  his  own  behalf  in  reliance 
on  a  license.  Otherwise  licensing  would  be  converted  into 
a  betrayal  of  American  rights.  By  the  logic  of  Defendant, 
a  landlord  who  licensed  an  entry  on  his  land  would  be  au¬ 
thorized  to  shoot  down  the  licensee  as  a  “trespasser.”  Li¬ 
censing  would  no  less  be  a  snare  if  the  government  could 
vest  the  property  of  one  who  purchased  under  its  duly 
authorized  license.30  As  was  said  by  the  Supreme  Court 


30  It  is  not  as  if  a  mandatory  duty  to  vest  limits  the  discretion  to 
license.  As  delegate  of  the  President,  the  Custodian  was  given  dis¬ 
cretion  to  vest  “when,  as,  and  upon  the  terms,  directed  by  the  Presi¬ 
dent”  (§  5(b)  of  the  Act) ;  and  the  President  by  §  2  of  Executive 
Order  No.  9193  authorized  the  Custodian  “to  take  such  action  as 
he  deems  necessary  *  *  In  the  original  Act,  it  was  also  left  in 
the  Custodian’s 

“discretion  to  decide  what  property  shall  be  taken  over  and 
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in  Woodruff  v.  TrapnaU,  10  How.  190,  207 : 

“We  naturally  look  to  the  action  of  a  sovereign  state, 
to  be  characterized  by  a  more  scrupulous  regard  to 
justice,  and  a  higher  morality,  than  belong  to  the  ordi¬ 
nary  transactions  of  individuals.,’ 31 

When  Markham  gave  his  “assurance”  that  Ward  and  Lan¬ 
caster  could  sell  and  Yort  could  buy  the  shares,32  he  put 
it  beyond  his  power  to  vest,  unless  it  were  proven  that 
Yort  held  the  shares  for  an  enemy.  In  saying  that  he 
would  not  vest  Markham  merely  recognized  that  the  power 
to  vest  after  licensing  was  withheld. 

3)  Defendant  Is  Estopped  to  Challenge  the  Title  of  Yort 

The  principle  of  estoppel  is  simple : 

“If  a  party  has  an  interest  to  prevent  an  act  from  being 
done,  has  full  notice  of  its  being  done,  and  acquiesces 


transferred.”  Statement  of  Assistant  Attorney  General  War¬ 
ren,  who  explained  the  Bill.  Hearings,  House  Committee  on 
Interstate  and  Foreign  Commerce,  H.  R.  4960,  65th  Cong. 
(1917)  p.  36. 

31  The  government  cannot 

“in  the  conduct  of  its  own  affairs  *  *  *  perpetrate  upon 
its  citizens  wrongs  which  it  would  promptly  condemn  if  prac¬ 
ticed  by  one  of  them  upon  another.”  United  States  V.  Chavdler- 
Dunbar  V/ater  Power  Co.,  152  Fed.  25,  41  (C.  A.  3th.). 

32  Defendant  contends  (App.  Br.  21)  that  Markham’s  statements 
that  the  sale  w*as  proper  and  the  purchaser  would  get  good  title 
w’ere  “erroneous  statements  of  law  and  the  Government  is  not 
estopped  by  the  errors  of  its  agents.  Cummings  v.  Societe  Suisse 
*  *  *  85  F.  (2d)  287.”  In  that  case  a  return  was  made  of  enemy 
property  to  a  co-conspirator  of  the  enemy  owner  who  fraudulently 
represented  himself  to  be  the  true  owner.  The  statute  does  not 
permit  a  return  of  vested  enemy  property  to  an  enemy  agent,  and 
the  court  properly  stated  that  the 

“government  is  never  bound  by  the  unlawful  action  of  its 
officers;  nor  is  it  estopped  by  the  acts  of  its  agents  in  *  *  * 
[agreeing]  *  *  *  to  do  *  *  *  what  the  law  does  not  sanction 
or  permit.”  85  F.  (2d)  at  289. 

In  the  present  case  the  Custodian  was  authorized  to  license  the 
purchase  of  unvested  “enemy”  property  in  the  United  States  and 
did  so,  if  a  license  was  needed. 
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in  it  so  as  to  induce  a  reasonable  belief  that  he  consents 
to  it,  and  the  position  of  others  is  altered  by  their 
giving  credit  to  his  sincerity,  he  has  no  more  right  to 
challenge  the  act  to  their  prejudice  than  he  would  have 
had  if  it  had  been  done  by  his  previous  license” 
Leather  Mfgs.  Nat.  Bank  v.  Morgan,  117  U.  S.  96, 113.33 

This  Court  declared  that 

“he  who  by  his  language  or  conduct  leads  another  to 
do  what  he  would  not  otherwise  have  done,  shall  not 
subject  such  person  to  loss  or  injury  by  disappointing 
the  expectations  upon  which  he  acted.  Such  a  change 
of  position  is  sterrdyl  forbidden.  *  •  *  This  remedy  is 
always  so  applied  as  to  promote  the  ends  of  justice.” 
Goodman  v.  Dicker,  S3  App.  D.  C.  353, 169  F.  (2d)  684. 

We  have  shown  that  Ward  and  Koch  sold  only  because 
of  the  government’s  insistence  on  a  sale,  that  Markham 
gave  Cowen  an  “assurance”  that  they  “could  dispose  of” 
their  shares,  that  the  purchasers  would  get  good  title,  that 
the  Custodian  would  not  vest  the  shares.  Vort  purchased 
in  reliance  on  these  acts  and  defendant  is  now  estopped  to 
impeach  his  title. 

Defendant  astutely  limited  himself  to  the  proposition 
that  “the  United  States  is  not  bound  by  the  unauthorized 
acts  of  its  agents  #  *  V’  App.  Br.  21.  We  have  demon¬ 
strated  that  Markham  was  authorized  to  act  as  he  did. 
Against  the  chance  that  Defendant  may  shift  to  the  view 
that  no  estoppel  can  be  invoked  even  if  the  acts  were  “au¬ 
thorized”  we  set  forth  the  governing  authorities. 

This  Court  stated  that: 

“The  doctrine  of  election  and  estoppel  must  be  applied 
with  great  caution  to  the  Government  and  its  officials. 
But  in  proper  circumstances  it  does  apply.”  Vestal  v. 
Comm’r.  of  Internal  Revenue,  80  App.  D.  C.  264,  152 
F.  (2d)  132,  136. 


33  See  also  Augustus  V.  New  Amsterdam  Casualty  Co.,  100  F. 
(2d)  581,  587  (C.  A.  7th) ;  Yates  v.  American  Republics  Corp.,  163 
F.  (2d)  178,  180  (C.  A.  10th.). 
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An  act  which  an  officer  is  prohibited  from  doing  or  is  un¬ 
authorized  to  do  may  not  be  set  up  as  an  estoppel.  In  the 
words  of  United  States  v.  California,  332  U.  S.  19,  40  (cited 
App.  Br.  21) : 

“officers  who  have  no  authority  at  all  to  dispose  of 
government  property  cannot  by  their  conduct  cause  the 
government  to  lose  its  valuable  rights  by  their  acquies¬ 
cence,  laches  or  failure  to  act.” 

Estoppel  cannot  confer  power  withheld  by  the  legislature.54 
This  is  not  our  case.  The  Custodian  was  authorized  to  li¬ 
cense  a  sale  and  did  so. 

An  agency  way  be  estopped  when  the  acts  of  the  officers 
were  authorized: 

“The  acts  or  omissions  of  the  officers  of  the  govern¬ 
ment,  if  they  be  authorized  to  bind  the  United  States 
in  a  particular  transaction,  will  work  estoppel  against 
the  government,  if  the  officers  have  acted  within  the 
scope  of  their  authoritv.”  Ritter  v.  United  States,  28 
F.  (2d)  265,  267  (C.  A.  3d.) 

See  also  United  States  v.  Denver  &  R.  G.  W.  R.  Co.,  16  F. 
(2d)  374,  376-377  (C.  A.  Sth).35  For  an  estoppel  case  dis¬ 
tinguishing  between  authorized  and  unauthorized  conduct 
see  United  States  v.  Big  Bend  Transit  Co.,  42  F.  Supp.  459, 
474  (E.  D.  Wash.  N.  D.). 


34  Cummings  v.  Societe  Suisse,  66  App.  D.  C.  121,  85  F.  (2d)  287, 
289,  and  Swiss  Nat.  Ins.  Co.  v.  Crowley,  78  App.  D.  C.  1,  136  F.  (2d) 
265,  267,  involve  unauthorized  conduct.  In  the  first  a  return  of 
enemy  property  was  secured  by  fraud  and  corruption.  In  the  sec¬ 
ond,  “enemy”  property  was  mistakenly  returned  to  an  “enemy.” 
The  Custodian  was  not  authorized  to  “ return ”  vested  enemy  prop¬ 
erty;  but  he  was  authorized  to  license  the  sale  of  unvested  enemy 
property. 

35  Accord:  Iowa  V.  Carr,  191  Fed.  257,  270  (C.  A.  8th) ;  Walker 
v.  United  States,  139  Fed.  409,  413  (C.  Ct.  Ala.) ;  State  of  Indiana 
v.  Milk,  11  Fed.  389,  396  (C.  Ct.,  Ind.) ;  Cahn  V.  Barnes,  5  Fed.  326, 
334  (C.  Ct.,  Ore.).  See  also  Knapp-Monarch  Co.  v.  Comm’r.  of  In¬ 
ternal  Revenue,  139  F.  (2d)  863,  864  (C.  A.  8th) ;  David  J.  Joseph 
Co.  v.  United  States,  82  F.  Supp.  345,  351  (Ct.  Cls.) ;  United  States 
v.  Stinson,  125  Fed.  907  (C.  A.  7th). 
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Applying  these  principles  to  our  case,  if  the  Act  forbade 
the  Custodian  to  permit  an  American  to  buy  enemy  shares, 
if  it  made  the  duty  of  vesting  such  shares  mandatory,  his 
failure  to  stop  the  sale  of  such  shares  could  not  estop 
him  from  later  impeaching  it.  But  no  such  duties  were 
imposed  on  the  Custodian,  supra,  p.  30.  To  the  con¬ 
trary,  the  Act  conferred  discretion  not  to  vest  enemy  prop¬ 
erty  and  to  license  its  sale.  Principles  of  estoppel  are 
the  more  applicable  because,  as  in  Dayton  Airplane  Co.  v. 
United  States,  21  F.  (2d)  673,  674  (C.  A.  6th)  the  “dis¬ 
cretion  [of  the  Custodian]  was  unlimited.”  It  remains  to 
be  said  that  the  Supreme  Court  recently  gave  short  shrift 
to  contentions  by  the  Custodian  found  “inconsistent  and 
irreconcilable”  with  contentions  earlier  made  by  the  Treas¬ 
ury  Department  and  Department  of  Justice.  Zitt-num  v. 
McGrath,  341  U.  S.  446,  452,  453.  Basic  to  our  law  are 

“those  canons  of  decency  and  fairness  which  express 
the  notions  of  justice  of  English-speaking  peoples  even 
toward  those  charged  with  the  most  heinous  offenses.” 
Rochin  v.  California  (S.  Ct.,  Jan.  2,  1952,  20  L.  W. 
4057,  4058). 

To  forfeit  property  bought  on  assurances  by  the  govern¬ 
ment  that  good  title  passed  would  offend  against  all 
“canons  of  decency  and  fairness.” 

IV.  Defendant’s  Afterthoughts  Are  Without  Merit 

The  theories  of  Defendant,  hereinafter  discussed,  were 
never  presented  to  the  court  below 3C  and  are  therefore  not 
open  to  Defendant  on  appeal.  Where,  for  example,  the 
parties  did  not  invoke  a  particular  statute  below,  this 
Court  held : 

“the  case  must  be  disposed  of  without  reference  to  the 
act.”  Lehker  v.  Joyce,  51  App.  D.  C.  35,  273  Fed.  763. 


38  In  the  court  below,  Defendant  confined  himself  to  the  argument 
that  no  German  interest  could  pass  without  a  license.  Supp.  Trial 
Memo,  of  Defendant,  10 ;  Memo,  of  Def.,  pp.  9,  4-5. 
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For 

“a  question  not  raised  below  cannot  be  presented  here 
for  the  first  time.”  Petition  of  Herschmcmn,  163  F. 
(2d)  865,  867  (C.  A.  7th).37 

Notwithstanding  that  Defendant’s  afterthoughts  come  too 
late,  we  ask  leave  quickly  to  show  that  they  are  also  un¬ 
tenable. 

1.  The  Sellers  Could  Transfer  Good  Title 

a)  Defendant  argues  that  Ward  et  aL,  whom  he  analo¬ 
gizes  to  Trustees,  App.  Br.  16, 17,  did  not  “hold  any  power 
of  attorney  to  sell  or  transfer  the  beneficial  interest  in  the 
shares.”  Ibid.  But  in  the  absence  of  an  express  power  to 
sell,  a  Trustee  normally  has  implied  powers  of  sale.  3 
Bogert,  Trusts  <mdr  Trustees,  p.  408  (1946).  Either  “block¬ 
ing”  or  vesting  would  have  exposed  the  value  of  the  securi¬ 
ties  to  destruction,  Cr.  App.  Br.,  pp.  39-40;  fn.  31,  and  even 
as  “agent,”  let  alone  as  “trustee,”  Ward  had  an  implied 
power  to  take  any  action  necessary  to  salvage  what  he 
could.38  Assume  a  limitation  on  Ward’s  authority;  no  one 
would  contend  that  an  agent  with  authority  limited  to  stor¬ 
ing  goods  in  a  riverside  warehouse  could  not  remove  the 
goods  above  flood-tide  to  save  them  from  rising  waters. 
Ward  did  no  more.39 

37  See  also  Valley  Shoe  Corp.  v.  Stout,  98  F.  (2d)  514,  518  (C.  A. 
8th) ;  Patent  Licensing  Co.  v.  Olson,  188  F.  (2d)  522,  525  (C.  A. 
7th) ;  Witiak  V.  Delaware  &  Hudson  R.  R.  Corp.,  153  F.  (2d)  379, 
381  (C.  A.  3d). 

38  “Where  an  entire  business  is  placed  under  the  management  of 
an  agent,  the  authority  of  the  agent  may  be  presumed  to  be  com¬ 
mensurate  with  the  necessities  of  the  situation."  Johnson  V.  J.  H. 
Yost  Lumber  Co.,  117  F.  (2d)  53,  59  (C.  A.  8th).  The  powers  of  a 
trustee  are  likewise  “commensurate  with  the  duties  which  the  trust 
devolves  upon  him.”  Village  of  Brookfield  v.  Pentis,  101  F.  (2d) 
516,  522  (C.  A.  7th). 

39  In  this  light.  Ward's  transfer  was  not,  as  Defendant  argues, 
"in  breach  of  trust.”  App.  Br.  18.  Nor  can  Defendant  complain 
of  a  “breach  of  trust”  that  he  compelled,  in  order  that  he  may  now 
grab  the  fruits  for  himself. 
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b)  Defendant  contends,  App.  Br.  22,  that  the  “cloaked” 
German  interest  was  subject  to  vesting,  whether  record 
title  stood  in  the  name  of  Ward  or  Yort.  The  uncontro¬ 
verted  testimony  is  that  Yort  bought  on  his  own  behalf, 
It.  174, 172-173,  and  the  court  below  found  that  Yort  did  not 
make  the  1943  purchase  “in  the  interest  of  the  Germans.” 
It.  S5.  Defendant  has  “no  quarrel”  with  the  findings  of 
fact.  App.  Br.  4.  It  follows  that  the  property  was  not  a 
“cloaked”  interest  in  Yort’s  hands,  and  not  subject  to 
vesting  as  property  held  for  a  German.  Yesting  extends 
only  to  property  so  held.40  On  this  score  finally,  De¬ 
fendant  acted  on  the  premise  that  title  passed,  for  he  not 
only  vested  the  shares  in  the  hands  of  Yort,  but  he  also 
vested ■  the  proceeds  of  the  sale  in  the  hands  of  Ward,  Lan¬ 
caster,  et  al.  Yesting  Order  13S53,  14  F.  R.,  p.  5S55  (Sept. 
24,  1949).  The  proceeds  were  vested  on  the  determination 
that  they  u'ere  “debts”  *  *  *  owing  to,”  “ owned  bif’  or 
“held  on  behalf  of”  Thorer  &  Company.  Ibid.  Defendant 
could  make  that  determination  and  seize  the  proceeds  only 
on  the  theory  that  title  to  the  shares  passed  to  Yort  and 
that  the  consideration  was  “held”  for  Thorer  &  Company 
by  Ward,  et  al.  He  cannot  here  take  an  inconsistent  posi¬ 
tion. 

c)  Yort  got  good  title  as  a  bona  fide  purchaser  of  the 
shares.  The  record  shows,  supra,  p.  8,  the  court  below 
found,  R.  85,  and  Defendant  concedes,  that  “Yort  paid  his 
own  money  for  the  shares.”  App.  Br.  18.  But  Defendant 
contends  that  Yort  was  not  a  bona  fide  purchaser  without 
notice  because  Yort  was  present  at  Trenton  along  with 

40  The  war  power  and  the  Act  authorize  the  government  only  to 
confiscate  the  “property  of  a  national  of  an  enemy  nation.”  Silesian- 
American  Corp.  v.  Clark,  332  U.  S.  469,  475 ;  see  also  Clark  v.  Ueber- 
see  Finanz-Korp.,  332  U.  S.  480,  485. 

Vdhle  v.  Markham,  5  F.  R.  D.  315,  316  (E.  D.  Pa.)  cited  by  De¬ 
fendant,  App.  Br.  22,  holds  that  the  Custodian  first  gets  title  when 
he  vests ;  until  vesting  title  remains  in  the  enemy.  Whether  a  pur¬ 
chaser  could  get  title  from  an  enemy  by  license  or  estoppel  as  against 
the  Custodian,  was  not  in  issue. 
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v 


Ward  and  Koch.  App.  Br.  17,  citing  R.  111.41  In  his  open¬ 
ing  statement  below,  Defendant  said  that 

“the  case  stands  or  falls  on  what  happened  at  Tren¬ 
ton.”  Transcript  23  (unprinted). 

In  closing,  he  said  that 

“The  most  significant  thing  that  the  Plaintiffs  did  at 
Trenton  *  *  *  is  that  they  signed  all  the  documents 
and  *  *  *  took  their  stock  from  the  Basch  Holding 
Company  whom  they  knew  personally  had  no  interest 
•  *  •”  R.  999. 

Basch  Holding  Company  had  been  made  holder  of  record 
in  January,  1939,  by  a  certificate  antedated  to  1936  in  order 
to  lend  credence,  should  the  Boycott  Committee  inquire,  to 
earlier  representations  that  there  was  no  German  owner¬ 
ship  in  Basch  Company.  To  avoid  discrediting  these  rep¬ 
resentations,  title  was  taken  in  1939  from  the  holder  of 
record.  Cr.  App.  Br.  76.  Taking  title  from  a  bare  nominee 
who  remits  the  consideration  to  the  beneficial  owner  is  not 
a  badge  of  fraud,42  and  is  not  notice  of  a  conspiracy  to  de¬ 
fraud  the  United  States. 

41  In  addition  Defendant  urges  (Br.  7-8)  that  Plaintiffs  were 
aware  in  1943  that 

“the  continued  ownership  of  stock  in  the  company  by  Ward, 
Koch  and  Stevenson  rendered  the  company  suspect,  since  these 
persons  had  represented  Hollender  for  many  years  previously 
and  because  they  appeared  to  have  no  interest  in  the  fur  in¬ 
dustry  as  such.” 

How  can  notice  of  a  conspiracy  by  reputable  lawyers  to  defraud 
the  United  States  be  rested  on  such  facts? 

Defendant  further  states  that 

“Koch  (Hollender’s  cousin)  and  Ward  were  known  to  be  inter¬ 
ested  in  Thorer  &  Hollender,  Inc.,  which  was  under  simul¬ 
taneous  investigation  by  the  Alien  Property  Custodian  (App. 
117-119).”  App.  Br.  8. 

The  latter  citation  shows  that  Cowen  represented  both  Basch 
Company  and  Thorer  and  Hollender.  It  can  scarcely  be  presumed 
that  a  lawyer  will  confide  to  one  client  the  affairs  of  another.  Cf. 
R.  382. 

42  "We  have  not  overlooked  the  conceded  fact  that  Rosa  Bernstein 
was  in  these  transactions  a  dummy  for  the  Saga.  That  she  was  so 
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The  government,  in  1943,  knew  all  this.  It  knew  that  a 
repurchase  option  was  executed  at  Trenton,  Cr.  App. 
Br.  96.  Apparently,  the  Custodian’s  office  also  advised 
Cowen  that  they  had  “proof”  that 

“their  [Ward’s,  et  al .]  money  was  not  used  to  pur¬ 
chase  the  shares.”  Supra,  pp.  3-4. 

The  Custodian  was  advised  by  Percus  that  Ward  received 
$19,000  from  Thorer  &  Hollender  in  1939,  which,  Ward 
stated,  was  paid  to  him  out  of  funds  held  for  Thorer  & 
Company  for  accumulated  counsel  fees  due  to  him  from 
the  latter.43  R.  1014.  The  legal  fees  to  Lancaster  and 
Stevenson  were  likewise  disclosed.  R.  1013.  Yet,  after 
further  investigation  the  Custodian  decided  there  was  no 
need  for  vesting.  R.  1176-1178.  Now  he  insists  that  Vort, 
who  had  no  more  knowledge  than  the  Custodian  of  what 
Ward,  et  al.,  had  done,  should  have  suspected  the  title  of 
Ward  which  the  Custodian  in  effect  approved. 

2.  The  "Unclean  Hands”  Doctrine  Is  Inapplicable 

Defendant  argues  that  Plaintiffs 

“filed  and  caused  to  be  filed  with  the  Treasury  and 
with  the  Custodian  affidavits  and  statements  that  the 
Trenton  transactions  were  bona  fide,” 

and  consequently 


used  does  not  constitute  prima  facie  evidence  of  fraud  assuming 
that  the  Trust  Company  knew  that  she  was  so  acting.  In  perfectly 
legitimate  real  estate  transactions  it  is  not  uncommon  to  make  use 
of  a  dummy.  We  cannot  say  that  it  is  a  badge  of  fraud  *  * 

In  re  Locust  Bldg.  Co.,  Inc.,  299  Fed.  756,  762  (C.  A.  2d). 

43  Vort  could  not  go  behind  Ward’s  statement  that  $19,000  was 
for  legal  fees,  particularly  since  Ward,  a  reputable  lawyer,  swore  in 
an  affidavit  furnished  to  the  government  that  the  shares  were  his 
own.  R.  1043-1044,  169. 

Ward’s  1939  letter  to  Hollender  advising  him  to  pay  Ward  legal 
fees,  R.  1233,  1237,  was  not  made  known  to  Vort.  R.  394.  And 
Vort  at  most  knew  that  $2,500  of  the  $5,000  employed  by  Koch,  an 
investment  broker,  had  been  advanced  by  Basch  Company,  R.  405, 
in  part  as  a  director’s  fee.  R.  151-152. 
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“they  may  not  profit  by  their  own  fraud  by  enforcing 
any  commitment  they  obtained,” 

citing  “unclean  hands”  cases.  App.  Br.  13,  21-22.  We 
shall  show  that  this  assertion  is  in  part  factually  false 
and  that  the  law  is  to  the  contrary. 

a)  The  Facts .  Affidavits  were  filed  with  the  Treasury 
in  June,  1942,  to  procure  the  “unblocking”  of  Basch  Com¬ 
pany.  R.  1199,  1051.  The  affidavits  of  ownership  filed  by 
Plaintiffs  spoke  the  truth  as  we  have  shown  in  mountainous 
detail  in  Cross-Appellant’s  brief.  Defendant’s  charge  that 
Plaintiffs  filed  or  caused  to  he  filed  affidavits  with  the  Cus¬ 
todian.  is  false.44  And  Plaintiffs  had  no  way  of  knowing 
whether  or  not  Ward,  et  al.  spoke  the  truth  because  the  lat¬ 
ter  had  never  confided  their  plans  to  Plaintiffs.  Citations 
to  the  record  are  collected  at  Note  21,  Cr.  App.  Br.  Plain¬ 
tiffs  cannot  be  charged  with  misstatements,  if  any,  in  the 
affidavits  of  the  sellers. 

Defendant  likewise  refers,  App.  Br.  11,  to  Ernest  Nauen’s 
affidavit  filed  with  Treasury  in  June,  1942,  wherein  he 
stated  that  no  part  of  the  purchase  price  paid  by  him  at 
Trenton  “was  borrowed  from  anyone.”  R.  1199.  A  similar 
affidavit  was  filed  by  Vort.  App.  Br.  9.  At  Trenton  in 
February,  1939,  Nauen  found  himself  short  by  $623  of  the 
$9,800  he  needed  for  his  49  shares.  R.  689,797.  He  bor¬ 
rowed  this  $623  from  the  company  and  repaid  it  by  check 
in  July,  1939,  R.  689,  1074.  Similarly,  Vort  was  $55  short 
of  the  purchase  price,  borrowed  it  from  the  company  and 
repaid  it  in  March,  1939.  R.  1085,  665,  796.  Disclosure  of 

44  Defendant,  App.  Br.  11,  refers  to  an  “affidavit  of  Messrs.  Klein 
and  Stevenson  filed  in  February,  1943,  with  the  Alien  Property  Cus¬ 
todian  (App.  1144-1147).”  The  original  exhibit,  PI.  Ex.  DJ-W534, 
shows  a  draft  letter,  unsigned,  undated,  and  apparently  unsent.  In 
the  Deposition  of  George  Ward,  pp.  1358-1359,  Mr.  Wieferich, 
counsel  for  Defendant,  identified  the  document  as  follows: 

“I  will  ask  to  have  marked  as  DJ-W534,  a  draft  letter,  dated  Feb¬ 
ruary,  blank,  1943,  addressed  to  the  Alien  Property  Custodian,  at¬ 
tention  Mr.  Millen,  re  Herman  Basch  &  Co.,  Inc.  *  * 

This  is  now  become  an  “affidavit  filed”  with  the  Custodian! 
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these  bona  fide  loans  which  were  shortly  repaid,  and  which, 
measured  by  the  purchase  price,  were  de  minimis,  could  in 
no  way  have  detracted  from  the  title  of  Nauen  and  Vort. 
To  the  contrary,  they  show  the  sale  to  be  bona  fide.  See 
Cr.  App.  Br.  61.  Assuming  these  statements  to  be  fraudu¬ 
lent,  they  played  no  role  in  the  decision  whether  Ward, 
et  al.f  should  be  compelled  to  sell.  The  government  insisted 
upon  the  sale  because  it  doubted  the  truth  of  the  Ward 
group's  affidavits.  Supra,  pp.  3-5,  R.  129. 

b)  Under  the  Act  an  American  must  summarily  turn 
over  his  property  if  the  Custodian  determines  that  it  is 
enemy  owned.  Cr.  App.  Br.  117.  Were  he  not  permitted 
to  reclaim  his  own  property  because  of  “unclean  hands” 
there  would  be  an  unconstitutional  confiscation  without  ju¬ 
dicial  review. 

The  very  argument  here  made  was  rejected  in  Standard 
Oil  Co.  v.  Clark,  163  F.  (2d)  917,  926  (C.  A.  2d) : 

“Plaintiffs’  hands  are  unclean,  says  Defendant,  because 
of  misrepresentations  by  Jersey  of  the  actual  relation¬ 
ships  between  it  and  I.Gh  •  *  *” 

“If  Plaintiffs  were  seeking  enforcement  of  obligations 
arising  under  an  illegal  arrangement,  a  court  wrould 
not  lend  them  its  aid.  *  *  *  Here,  however,  they  are 
seeking  return  of  property  owned  by  them.  This  right 
is  specifically  written  into  a  statute  providing  for  gov¬ 
ernment  seizure  of  property.  Nowhere  in  the  statute 
is  there  written  any  restriction  of  the  right  to  the  re¬ 
turn  of  property  *  *  •”.45 


4S  The  Court  of  Appeals  took  account  of  Precision  Instrument  Mfg. 
Co.  V.  Automotive  Maintenance  Machinery  Co.,  324  U.  S.  806,  cited 
by  Defendant,  App.  Br.  22,  and  said 

“no  cases  on  patent  infringements  where  the  defense  of  un¬ 
clean  hands  based  on  the  anti-trust  law  has  been  sanctioned 
go  so  far.  *  *  *  Indeed,  in  Hartford-Empire  Co.  v.  United 
States,  323  U.  S.  386,  413,  414  *  *  *  the  Supreme  Court 
reversed  as  confiscatory  portions  of  a  decree  requiring  com¬ 
pulsory  licensing  of  patents  by  certain  violators  of  the  anti¬ 
trust  laws.”  163  F.  (2d)  at  926-927. 

Cases  such  as  Pan  American  Co.  v.  United  States,  273  U.  S.  456, 
cited  App.  Br.  18,  are  discussed  infra,  p.  51. 
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Judge  Wyzanski  justly  said  that  the  “unclean  hands”  de¬ 
fense  would  in  such  case  permit  an  officer  to 

“retain  with  impunity  property  which  he  had  unlaw¬ 
fully  seized  *  #  Standard  Oil  Co.  v.  Markham,  61 
F.  Supp.  813,  815  (S.D.N.Y.) 

Such  considerations  are  here  intensified  because  the  sale 
was  made  at  the  government’s  insistence,  the  Custodian 
was  told  Vort  was  to  be  a  purchaser  and  stated  that  he 
interposed  no  objection.40  The  defense  of  “unclean  hands” 
cannot  be  converted  into  a  mantrap,  particularly  where  it 
will  “work  a  forfeiture  of  Plaintiff’s  property.”  For  it 

“will  not  be  applied  in  such  manner  as  to  work  injus¬ 
tice  or  wrong.”  Shinsdku  Nagano  v.  McGrath,  187  F. 
(2d)  753,  759  (C.  A.  7th). 

3.  There  were  no  Fraudulent  Conveyances 
Defendant  argues  that 

“As  a  secret  trust  for  a  fraudulent  and  illegal  purpose 
— to  defeat  the  war  power  of  the  United  States  the  in¬ 
stant  transaction  was  exactly  [sic]  analogous  to  the 
situation  created  by  a  conveyance  in  fraud  of  credi¬ 
tors.”  App.  Br.  17. 

This  treats  both  the  facts  and  law  with  reckless  abandon. 

There  was  no  “secret”  trust;  the  Custodian  was  told 
about  the  purchase  and  stated  that  he  had  no  objection. 
App.  Br.  20.  The  court  found  that  Plaintiffs  used  their 
own  money  and  bought  on  their  own  behalf.  R.  85.  This 
is  uncontradicted  by  the  evidence  and  is  supported  by  the 
record.  Supra,  pp.  8, 36.  The  insinuation  that  Plaintiffs  were 


40  The  defense  of  unclean  hands  was  rejected  where 
“The  essential  acts  and  relationship  of  the  parties  were  known 
to  the  Patent  Office  before  patent  1,799,195  was  issued.” 
United  States  V.  Cold  Metal  Process  Co.,  164  F.  (2d)  754,  756 
(C.  A.  6th). 

We  have  shown  that  the  Custodian  knew  as  much  as  did  Vort 
when  in  February,  1943,  he  insisted  on  and  then  interposed  no  ob¬ 
jection  to  the  sale,  Supra,  p.  38. 
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“secretly”  to  hold  for  the  Germans  is  therefore  utterly  un¬ 
founded.  Since  the  sale  was  made  at  the  insistence  of  the 
government  and  with  full  disclosure  the  purchase  could 
scarcely  have  been  made  “to  defeat  the  war  power.” 

A  fraudulent  conveyance  is  defined  by  the  Bankruptcy 
Act  (11  U.S.C.  §107  (e))  as  a 

“transfer  •  •  •  made  or  given  by  a  person  *  *  *  with 
the  intent  and  purpose  on  his  part  to  hinder,  delay,  or 
defraud  his  creditors  *  # 

a)  A  conveyance  is  not  fraudulent  where  it  w’as  “neither 
made  in  secret  nor  surreptitiously.”  BarrettsviUe  B.  &  Tr. 
Co.  v.  Boulton,  182  Tenn.  364,  187  S.  W.  306,  308.  And 
since  the  government  insisted  upon  a  transfer  and  ap¬ 
proved  the  terms  of  sale,  defendant  cannot  be  heard  to 
complain  that  it  was  “hindered”  or  “delayed”: 

“He  [the  creditor]  was  at  fault  in  advising  and  thus 
bringing  about  the  sale,  and  he  cannot  now  be  per¬ 
mitted  to  undo  what  he  then  accomplished.”  Kahn  v. 
Peter,  16  So.  524  (Ala.,  1894). 

See  Kincheloe  v.  Murray,  39  App.  D.  C.  519,  522. 

b)  Nor  can  Defendant,  viewed  as  a  “creditor,”  maintain 
that  he  was  “defrauded.”  Plaintiffs  paid  $600  per  share 
in  1943.  R.  1153.  In  1947,  after  the  4  for  1  issuance  of 
Basch  for  Althor  shares,  R.  154-155,  they  paid  $300  per 
Basch  share  or  $1200  per  Althor  share.  Plaintiffs’  Ex¬ 
hibit  37  (imprinted.)  These  w^ere  arms-length  sales.  Com¬ 
pare  Note  64,  p.  72,  Cr.  App.  Br.  and  see  Note  8,  supra. 
Markham  testified  that 

“I  am  sure  that  I  satisfied  myself  at  the  time  that 
the  price  was  adequate.  In  other  words,  that  the  gov¬ 
ernment’s  position  in  respect  to  value  wasn’t  changed.” 
R.  134, 126.47 


47  “To  authorize  a  court  to  set  aside  a  conveyance  on  the  ground 
of  inadequacy  of  price,  the  inadequacy  must  be  so  glaring  and  gross 
as  at  once  to  shock  the  understanding  and  conscience  of  an 
honest  and  just  man.”  Dyar  v.  Steioart,  123  F.  (2d)  278,  280  (C.  A. 
5th). 
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Professor  Glenn,  upon  whom  Defendant  himself  relies,  App. 
Br.  17,  repeatedly  stresses  that 

“If  value  comes  in  as  a  result  of  the  transfer  of  a 
particular  chattel  the  creditor  cannot  object  although 
the  debtor’s  purpose  is  to  remove  the  chattel  from 
execution.”  Glenn,  Fraudulent  Conveyances  and  Pref¬ 
erences ,  §300  (1940) ;  see  also  §§195,  199,  275" 

c)  A  conveyance  is  not  made  with  fraudulent  intent  un¬ 
less  the  transfer  is  a  “voluntary  act”  of  the  debtor.  Mer- 
riam  v.  Wimpfheimer,  25  F.  Supp.  405,  407  (S.D.N.Y., 
1938). 40  Action  in  response  to  external  pressure  is  not 
intentional.  Dos  Reis  v.  Nicolls,  161  F.  (2d)  860,  862  (C. 
A.  1st).  A  sale  made  at  the  pistol  point  of  imminent  vest¬ 
ing,  or,  to  adopt  the  Defendant’s  theory,  “blocking,”  is  not 
a  “voluntary  act,”  and  is  therefore  not  made  with  “fraudu¬ 
lent  intent.” 


V.  The  1947  Purchase 

The  court  below  found  that  in  1947  the  shares  were  not 
blocked  and  that  neither  the  Basch  Company  nor  its  share¬ 
holders  had  been  designated  by  the  government  as  enemy 
nationals.  This  finding  is  fully  supported  by  the  record; 
there  is  not  a  scrap  of  evidence  that  contradicts  it.  Supra , 
p.  9.  The  arguments  earlier  made  with  respect  to  the 
absence  of  licensing  power  over  sales  by  Americans  in  the 
United  States,  the  unconstitutionality  of  the  statute  if  con¬ 
strued  to  confer  such  power,  the  freedom  to  purchase  in 

48  "Any  transfer  which  does  not  deplete  his  [the  debtor’s]  assets 
cannot  amount  to  more  vis-a-vis  the  creditors  of  the  transferor 
than  an  injuria  absque  damno.”  Bryce  V.  National  City  Bank,  etc., 
17  F.  Supp.  792,  796  (S.  D.  N.  Y.)  :  see  also  Lynch  v.  La  Fonte,  37 
F.  Supp.  499,  503  (S.  D.  Cal.). 

40  An  act  is  "intentional”  or  "voluntary”  when  it  proceeds  from 
freedom  of  choice,  unconstrained  by  extraneous  circumstances. 
Union  Casualty  Co.  v.  HarroU,  98  Tenn.  591,  40  S.  W.  1080,  1082; 
Prigmore  V.  Hardware  Mut.  Ins.  Co.,  225  S.  W.  (2d)  897,  899 
(Tex.). 
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the  absence  of  a  “blocking”  or  “supervisory  order”,  supra, 
pp.  15-25,  are  equally  applicable  here. 

Defendant  relies  heavily  upon  Markham’s  letter  of  No¬ 
vember  2S,  1945,  as  a  “prohibition”  of  the  1947  purchase. 
App.  Br.  13.  That  letter  shows  that  the  Custodian  had 
not  yet  taken  jurisdiction,  for  Markham  says  a  “change 
in  the  corporate  structure  *  •  •  would  necessitate  the 
placing  in  the  company  of  a  supervisor  *  *  Until  Mark- 
ham  undertook  “supervision,”  see  supra,  note  5,  and  noti¬ 
fied  the  Treasury,  he  had  not  taken  jurisdiction.50  This 
Markham  recognized  when  he  said  “I  do  not  wish  to  be  in 
a  position  of  issuing  an  order  to  you  at  this  time  *  * 

Yet  in  Defendant’s  hands  this  becomes  a  “prohibition”! 
Moreover,  Markham  wrote  only  that  he  would  “disapprove 
of  the  sale  to  the  corporation  of  any  of  the  individually 
held  shares;”  no  intimation  was  .given  that  he  would  dis¬ 
approve  transfers  between  shareholders.  Respecting  this 
letter,  Markham  was  asked  below : 

“Did  you  intend  by  writing  that  letter  to  foreclose  the 
purchase  of  stock  of  one  shareholder  by  another  share¬ 
holder.  A.  It  doesn’t  say  it  here.”  R.  141. 

What  Defendant  now  seeks  is  to  cure  the  government’s 
omission  earlier  to  block  the  shares  held  by  Ward  and 
Koch.  He  cites  a  hodge-podge  of  citations,  App.  Br.  22, 
which  cannot  withstand  analysis.  The  cases  have  been 
discussed.  Defendant  would  forfeit  the  shares  bought 
by  Plaintiffs  by  what  is  in  effect  a  belated,  retro¬ 
active,  blocking  determination.  This  is  to  rewrite  the 
statute.  To  do  so  would  make  a  shambles  of  the  rights  of 
Americans  who  bought  from  or  sold  to  Americans  later 
determined  by  the  government  to  be  secretly  acting  for 
enemy  nationals.  Such  a  view  is  not  alone  oppressive  and 

50  Not  alone  was  the  Secretary  of  the  Treasury  required  upon  re¬ 
ceipt  of  such  notice  “to  release  all  control  of  such  property,”  §  2  of 
Executive  Order  9193,  but  §  12  of  the  order  recognizes  that  what 
was  involved  was  a  division  of  “jurisdiction.” 
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unreasonable,  it  is  fraught  with  constitutional  doubt.  Con¬ 
gress  is  forbidden  by  Art.  1,  §9  of  the  Constitution  to 
promulgate  ex-post-facto  laws.  Section  16  of  the  Trading 
with  the  Enemy  Act  imposes  criminal  sanctions  on  parties 
who  wilfully  violate  any  of  the  provisions  of  the  statute 
or  regulations  and  rules  issued  thereunder.  Defendant  in 
effect  charges  Plaintiffs  with  criminal  conduct,  with  having 
wilfully  disregarded  the  licensing  regulations.  Such  a 
retrospective  determination  by  an  administrative  agency 
acting  in  a  quasi-legislative  capacity  runs  afoul  of  the 
spirit,  if  not  the  letter,  of  the  ex-post-facto  prohibition. 

Most  of  the  facts  upon  which  Defendant  relies  for  the 
argument  of  “notice”  were  in  the  government’s  possession 
in  1943,  yet  the  shares  were  not  then  blocked.  No  action 
had  been  taken  in  November,  1945,  when  Markham  wrote 
what  Defendant  transmogrifies  into  a  “prohibition.”  App. 
Br.  13.  All  was  still  quiet  in  February,  1947,  after  five 
years  of  “investigation.”  Can  Plaintiffs  be  blamed  for 
believing  that  the  Custodian  had  concluded  that  the  sellers 
were  not  holding  shares  for  the  enemy? 51 

It  is  not  as  if  the  United  States  were  hurt  by  the  1947 
sale  to  Plaintiffs.  There  is  not  and  cannot  be  a  suggestion 
that  the  price  of  $1200  per  Althor  share,  PI.  Ex.  37  (un¬ 
printed)  was  not  fair.  Supra,  p.  42.  Since  Defendant 
vested  the  proceeds  of  the  sales  in  the  hands  of  the  sellers 
the  United  States  is  fully  protected. 


51  The  Supreme  Court  has  refused  to  “entrap"  a  petitioner  be¬ 
cause  of 

“a  total  setting  which  understandably  lulled  this  petitioner  into 
misconception  of  the  legal  consequences  of  applying  for  exemp¬ 
tion.”  Moser  v.  United  States,  341  U.  S.  47  (1951)  (emphasis 
of  court.) 

Plaintiffs  were  “understandably  lulled"  by  approval  of  their  1943 
purchase  and  the  long  inaction  respecting  the  sellers  into  believing 
that  they  could  properly  purchase  the  .  shares. 
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VI.  The  Deduction  of  Income  Taxes  Paid  by  Plaintiff 
From  the  Dividends  Claimed  by  Defendant  Was 
Proper. 

The  court  below  allowed  Defendant  to  retain  408  shares 
and,  in  response  to  his  counterclaim,  directed  Plaintiffs  to 
pay  to  Defendant  the  dividends  received  on  those  shares 
minus  income  taxes  paid  thereon.  R.  88.  This  was  placed 
on  the  ground  that  since  defendant  “seeks  equity  it  should 
do  equity.”  R.  86.  We  have  shown  that  defendant  is  on 
no  theory  entitled  to  the  dividends,  Cr.  App.  Br.  122.  In 
any  event,  his  opposition  to  recoupment  of  the  federal  in¬ 
come  taxes  attempts  a  “double  recovery.” 

Assuming  the  dividends  to  be  “enemy”  property,  so 
much  of  the  dividends  as  were  paid  in  the  form  of  taxes 
have  already  been  delivered  to  the  United  States.  The 
only  “enemy”  property  retained  by  Plaintiffs  is  the  resi¬ 
due,  and  it  is  this  alone  to  which  Defendant  may  lay  claim. 
Supra ,  note  40.  A  simple  example  will  make  this  plain. 
Suppose  Plaintiffs  received  $1000  in  dividends  on  behalf 
of  an  enemy  and  paid  $700  in  income  taxes  thereon  to  the 
United  States.  All  that  the  enemy  could  claim  would  be 
the  balance  of  $300  and  the  Custodian  stands  in  the  shoes 
of  the  enemy.  McGrath  v.  Bravo  Corp.,  infra.  Though 
the  government  is  at  most  entitled  to  $1000,  it  seeks  to  col¬ 
lect  the  original  $1000  and  to  retain  the  $700  for  income 
taxes,  or  $1700  in  all. 

McGrath  v.  Bravo  Corp.,  183  F.  (2d)  709  (C.A.  3d) 
squarely  upholds  the  deduction  allowed  by  the  court  below. 
There  Dravo  paid  income  taxes  on  behalf  of  Kort,  a  Ger¬ 
man  to  whom  it  owed  royalties.  The  Custodian  thereafter 
vested  from  Dravo  the  royalties  due  to  Kort  and  demanded 
payment  in  full  without  deduction  of  the  income  taxes  paid 
by  Dravo.  The  Court  held : 

“Kort  could  not  have  maintained  a  claim  against 
Dravo  for  the  $5,214.88  [tax  paid]  and  the  Alien  Prop¬ 
erty  Custodian  must  he  deemed  to  stand  in  Kort’s 
shoes  •  •  •  Kort  could  not  recover  from  Dravo,  for 
to  permit  him  to  do  so  would  be  to  allow  him  to  un- 
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justly  enrich  himself  at  Dravo’s  expense ;  therefore,  the 
plaintiff  in  the  instant  case  is  not  entitled  to  effect  re¬ 
covery.”  82 

This  is  also  the  burden  of  Gusman  v.  McGrath,  94  F.  Supp. 
724,  726  (D.C.D.C.) : 

“  It  seems  clear  to  the  court  that  as  a  matter  of  equity 
and  good  conscience,  the  Plaintiff  is  clearly  entitled  to 
recover,  and  that  if  that  money  is  not  refunded  to  the 
Plaintiff,  the  United  States  will  he  unjustly  enriched. 
If  this  money  is  confiscated  by  the  United  States  even¬ 
tually,  then  in  effect  the  United  States  will  have  re¬ 
ceived  the  withholding  tax  twice,  once  by  the  payment 
made  by  the  Plaintiff,  and  a  second  time  by  failing  to 
refund  that  money  out  of  the  assets  seized  from  the 
German  concern.” 

It  is  a  settled  principle  that 

“no  one  ought  unjustly  to  enrich  himself  at  the  ex¬ 
pense  of  another.”  Okeechobee  County,  Fla.  v.  Nuveen, 
145  F.  (2d)  684,  687,  fn.  5  (C.A.  5th). 

Against  this  defendant  pits  arguments  of  tax  law  and 
equity. 


52  Defendant  struggled  below  to  distinguish  Dravo  on  the  ground 
that  it  involved  a  deduction  of  “withholding  taxes"  and  that  “Plain¬ 
tiffs  are  seeking  to  deduct  or  offset  their  own  income  taxes.”  Def. 
Mem.  Re.  Objections  to  Form  of  Judgment,  p.  4.  But  Dravo  is 
bottomed  not  on  the  kind  of  tax  but  on  the  principle  that  the  Cus¬ 
todian  stands  in  the  shoes  of  the  Germans.  Moreover,  Defendant’s 
recovery  of  the  1939  shares  and  dividends  is  grounded  on  the 
theory  that  Plaintiffs  conspired  to  “conceal”  the  German  owner¬ 
ship  from  the  United  States.  In  this  light,  to  borrow  his  own 
words : 

“The  payment  of  income  taxes  was  an  integral  and  necessary 
part  of  the  scheme  of  ‘cloaking’.  *  *  *  Of  course,  they  could 
have  paid  the  taxes  on  the  dividends  from  the  ‘cloaked’  shares 
as  on  income  from  property  held  for  others,  thereby  re¬ 
ducing,  probably,  the  rate  of  their  own  taxes,  but  that  was 
equally  inconsistent  with  their  intentions,” 
i.  e.,  it  would  have  made  “investigation  *  *  *  certain  and  discovery 
probable.”  App.  Br.  25.  On  this  theory,  the  German  principals 
plainly  could  not  recover  income  taxes  paid  by  Plaintiffs  to  “con¬ 
ceal”  and  “protect”  the  Germans’  interest.  No  more  can  the  Cus¬ 
todian,  who  stands  in  their  shoes. 
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1.  The  tax  law  does  not  support  Defendant. 

a)  Defendant  invokes  North  American  Oil  Consolidated 
v.  Burnet,  286  II.  S.  417,  for  the  proposition  that  since 
Plaintiffs  were  taxable  because  they  received  earnings 
under  a  “claim  of  right”  they  “would  not  be  entitled  to  a 
recovery  of  the  taxes  paid”  if  they  are  compelled  to  pay 
the  dividends  to  defendant.  App.  Br.  24.  The  North  Amer¬ 
ican  case  does  not  lay  down  a  forfeiture  doctrine;  it  recog¬ 
nizes  the  right  to  a  “deduction”  if  the  company  was  “ob¬ 
liged  to  refund  the  profits.”  286  IT.  S.  at  424.  In  any  event, 
the  doctrine  is  inapplicable  because  Defendant  cannot  have 
his  cake  and  eat  it  too. 

Throughout  his  brief  Defendant  insists  that  the  “con¬ 
spirators”  had  “bare  record  title,  leaving  the  beneficial 
ownership  still  in  Thorer  &  Co.”  App.  Br.  17.  He  insisted 
that  the  dividends  in  excess  of  15%  were  in  breach  of  trust 
and  in  violation  of  an  alleged  “agreement”  limiting  divi¬ 
dends  to  15%.  See  Cr.  App.  Br.  65-67.  In  his  view,  Plain¬ 
tiffs  were  not  the  owners  of  either  the  shares  or  the  divi¬ 
dends,  and  had  wrongfully  declared  excess  dividends.  Such 
circumstances  make  the  “claim  of  right  rule”  inapplicable. 
In  Comm’r.  of  Internal  Revenue  v.  Wilcox,  327  U.  S.  404, 
408-409,  the  Supreme  Court  said  that  an  embezzler 

“received  the  money  without  any  semblance  of  a  bona 
fide  claim  of  right.  And  he  was  at  all  times  under  an 
unqualified  duty  and  obligation  to  repay  the  money  to 
his  employer.  *  #  #  The  taxpayer  thus  received  no  tax¬ 
able  income  from  the  embezzlement  [even  though  he 
‘subsequently  dissipated  all  of  the  embezzled  funds  in 
gambling  houses’].” 

In  short  there  is  no  taxable  gain  where  one 

“got  no  title  *  #  #  to  what  he  took”  McKnight  v. 
Comm’r  of  Internal  Revenue,  127  F.  (2d)  572,  573 
(C.A.  5th).53 

53  See  Knight  Newspapers  v.  Cornn’r.  of  Internal  Revenue,  143 
F.  (2d)  1007,  1011  (C.  A.  6th) : 

“constructive  trustee  *  *  *  never  became  the  owner  of  the 
dividend  and  hence  did  not  receive  the  income  for  which  it  has 
been  taxed.” 
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United  States  v.  Lewis,  340  U.  S.  590,  is  not  to  the  contrary. 
There  the  recipient  of  an  employee  bonus  claimed  and  used 
it  as  his  own  “in  the  good  faith  though  ‘mistaken’  belief 
that  he  was  entitled  to  the  whole  bonus.”  (p.  591).  The 
Court  distinguished  the  Wilcox  case  on  the  ground  “that 
an  embezzler  asserts  no  * bona  fide  legal  or  equitable  claim’.” 
(pp.  591-592).  On  Defendant’s  theory  that  Plaintiffs  con¬ 
spired  to  conceal  the  ownership  of  the  Germans,  they  could 
not  be  the  “good  faith”  claimants  of  the  dividends;  they 
“got  no  title”  thereto  and  were  wnqudlifiedly  obliged  to  re¬ 
pay  the  dividends  to  the  Germans.  This  is  the  basis  of  De¬ 
fendant’s  claim  to  the  dividends  and  he  cannot  take  an  in¬ 
consistent  position  for  the  purpose  of  defeating  the  judg¬ 
ment  below  allowing  Plaintiffs  to  deduct  the  income  taxes 
paid  on  the  dividends. 

b)  Defendant  invokes  an  alleged  jurisdictional  barrier, 
non-compliance  with  the  claim-filing  provisions  of  26 
U.S.C.  $3772.  App.  Br.  23.  As  the  authorities  cited  by 
Defendant  show,  that  section  expresses  the  consent  of  the 
United  States  to  suit.  But  Plaintiffs  have  not  brought  suit 
to  “recover”  a  tax  erroneously  collected.  It  is  the  United 
States  that  has  sued  by  its  counterclaim  for  dividends.  In 
such  cases  $3772  imposes  no  limitation  on  plaintiff’s  right 
to  recoup  the  taxes  paid  on  the  dividends.54  For  the  same 
reason  the  claimed  period  of  limitation  on  suit  contained 
in  26  U.S.C.  $322,  App.  Br.  24,  is  not  controlling: 

“the  defense  of  recoupment  exists  as  long  as  the 
Plaintiff’s  cause  of  action  exists  and  may  be  asserted 
though  the  [recoupment]  claim  as  an  independent 
cause  of  action  is  barred  by  limitations”  City  of 


54  “No  direct  suit  can  be  maintained  against  the  United  States. 
But  when  an  action  is  brought  by  the  United  States,  to  recover 
money  in  the  hands  of  a  party  who  has  a  legal  claim  against  them, 
it  would  be  a  very  rigid  principle,  to  deny  to  him  the  right  of  set¬ 
ting  up  such  a  claim  in  a  court  of  justice  *  *  Bull  v.  United 
States,  295  U.  S.  247,  262.  See  also  United  States  V.  Shaw,  309 
U.  S.  495,  501. 
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Grand  Rapids  v.  McCurdy,  136  F.  (2d)  615,  619  (C.  A. 
6th).55 

Recoupment,  as  the  Solicitor  General  conceded  in  Roth¬ 
ensies  v.  Electric  S.R.  Co.,  329  U.  S.  296, 

“advances  an  equitable  reason  why  the  Plaintiff’s  claim 
should  be  reduced  in  order  that  full  justice  may  be 
done  and  multiplicity  and  circuity  of  action  avoided.” 
As  reported  in  91  L.  Ed.  296,  297. 

Recoupment  was  allowed  in  Bxdl  v.  United  States,  295  U.  S. 
247,  260,  because  the  United  States 

“  took  more  than  it  was  entitled  to.  Retention  of  the 
money  was  against  morality  and  conscience.” 

The  Court  said  that  the 

“unjust  detention  is  immoral  •  *  V*  Id.  at  261.5® 
That  is  precisely  our  case.  The  government,  on  defendant’s 
theory,  is  at  most  entitled  to  the  enemy  property,  in  our 
hypothetical  example,  the  $1000  plaintiffs  received  in  divi¬ 
dends.  Since  $700  has  been  paid  in  income  taxes,  it  is  at 
most  entitled  to  $300  more,  not  to  an  additional  $1000. 

2.  In  attacking  the  judgment  below,  Defendant  makes 
certain  “equitable”  arguments  not  made  below,  which  are 
therefore  no  longer  open.  Sxq/ra,  pp.  34-35.  Moreover,  these 
contentions  collapse  under  analysis. 

a)  Defendant  argues  that  recoupment  is  limited  to 
claims  “which  arose  out  of  the  same  transaction.”  App. 
Br.  26.  ^Manifestly  Defendant’s  dividend  claim  and  Plain¬ 
tiffs’  tax  claim  arise  out  of  the  “same  transaction” — receipt 

55  Indeed  the  Solicitor  General,  in  Rothensies  v.  Electric  S.  B.  Co., 
329  U.  S.  296,  advised  the  Supreme  Court  that 

“The  whole  concept  of  recoupment  as  applied  in  tax  cases  is 
simply  a  judicial  technique  for  circumventing  the  statute  of 
limitations  *  *  As  reported  in  91  L.  Ed.  at  298. 

56  In  the  Rothensies  case,  supra,  the  Court  said  that  the  transac¬ 
tion  must  eventuate  in  a  judgment 

“that  does  justice  in  view1  of  the  one  transaction  as  a  whole." 
329  U.  S.  at  299. 
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of  the  dividends  by  Plaintiffs,  payment  of  taxes  thereon, 
and  Defendant’s  demand  for  the  dividends.57 

b)  Defendant  turns  next  to  the  “Teapot  Dome”  cases, 
Pan  American  Co.  v.  United  States,  273  U.  S.  456,  and 
Mammoth  Oil  Co.  v.  Umted  States,  275  U.  S.  13.  App.  Br. 
26.  The  Court  there  refused  to  allow  a  credit  for  the 
cost  of  improvements  on  oil  leases  procured  through  bribery 
on  the  grounds  that 

“As  Congress  had  not  authorized  them  [the  improve¬ 
ments],  it  must  he  assumed  that  the  United  States  did 
not  want  the  improvements  made  or  was  not  ready 
to  hear  the  cost  of  making  them  #!  *  *  Whatever  their 
usefulness  or  value,  it  is  not  for  the  courts  to  decide 
whether  any  of  these  things  are  needed  or  should  be 
retained  or  used  bv  the  United  States.”  273  U.S.  at 
509.58 

In  other  words,  petitioners  were  volunteers  seeking  to  re¬ 
cover  for  improvements  which  the  United  States  “did  not 
want,”  a  far  cry  from  this  case  where  Plaintiffs  paid  moneys 
which  the  United  States  insists  on  retaining. 

c)  Finally,  Defendant  urges  that  Plaintiffs’  “uncon¬ 
scionable  conduct”  bars  them  from  the  Bull  doctrine  of  re¬ 
coupment,  and  relying  on  his  mistaken  “fraudulent  con¬ 
veyance”  analogy  argues  that  a  fraudulent  grantee  may  not 
have  reimbursement  for  taxes.  App.  Br.,  26.59  But,  as  Mr. 
Justice  Holmes  observed: 

“A  man  by  committing  a  fraud  does  not  become  an 
outlaw  and  caput  lupimm.  He  may  have  no  standing 

57  “A  transaction  may  comprehend  a  series  of  many  occurrences 
depending  not  so  much  upon  the  immediateness  of  their  con¬ 
nection  as  upon  their  logical  relationship.”  United  States  v. 
National  City  Bank  of  New  York,  83  F.  (2d)  236,  239  (C.  A. 
2d). 

58  The  same  rationale  was  advanced  for  refusing  a  credit  in  Mam¬ 
moth  Oil:  “The  tanks,  pipe  lines  and  other  improvements  put  upon 
the  reserve  for  the  purpose  of  taking  away  its  products  were  not 
authorized  by  Congress.”  275  U.S.  at  55. 

50  But  cf.  In  re  Spotless  Tavern  Co.,  4  F.  Supp.  750,  756  (N.  D.). 
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to  rescind  a  transaction  but  when  it  is  rescinded  by 
one  who  has  the  right  to  do  so  the  courts  will  endeavor 
to  do  substantial  justice  so  far  as  is  consistent  with  ad¬ 
herence  to  law.”  Stoffela  v.  Nugcvnt,  217  U.S.  499,  501. 
Cf.  p.  40-41,  supra . 

In  holding  that  the  moneys  dissipated  by  an  embezzler  did 
not  constitute  taxable  income,  the  Supreme  Court  empha¬ 
sized  that: 

“Moral  turpitude  is  not  a  touchstone  of  taxability. 
*  *  *  That  the  taxpayer’s  motive  may  have  been  repre¬ 
hensible  or  the  mode  of  receipt  illegal  has  no  bearing 
upon  the  application  of  §22 (a).”  Comm’r.  of  Internal 
Revenue  v.  Wilcox,  327  U.  S.  404,  408. 

By  the  same  token,  the  right  of  the  government  to  a  “double 
recovery,”  to  be  “unjustly  enriched”  by  retention  of  a  tax 
payment,  does  not  turn  on  the  moral  turpitude”  of  plain¬ 
tiffs.60 

Finally,  to  insist  on  a  double  recovery  in  a  vesting  case 
wTould  be  violative  of  the  Fifth  Amendment.  This  is  the 
essence  of  Cities  Service  Co.  v.  McGrath,  20  L.  W.  4097, 
4099  (S.  Ct.  Jan.  28,  1952).  There  petitioner  resisted  the 
government’s  claim  to  payment  of  vested  debentures 
'which  w^ere  located  outside  the  United  States  on  the  claim 
of  exposure  to  additional  liability  in  a  foreign  court.  In 
the  event  of  such  liability,  the  Court  held  that 

“petitioners  will  have  the  right  to  recoup  from  the 
United  States,  for  a  taking  of  their  property  in  vio¬ 
lation  of  the  Fifth  Amendment,  ‘just  compensation’ 
to  the  extent  of  their  double  liability.  *  *  *  We  agree 
with  the  Court  of  Appeals  that  only  with  this  assur- 


co  In  Kind  V.  Clark,  161  F.  (2d)  36,  47  (C.A.  2d),  the  court  held 
that  a  German  transfer  of  shares  was  fictitious,  but  nevertheless 
held  that  the  American 

“estate  retained  its  claim  for  $75,000  against  Graef  &  Schmidt 
[a  vehicle  of  the  transfer] ,  and  may  therefore  keep,  as  in  reduc¬ 
tion  of  that  claim,  the  ‘dividends’  it  received.  The  estate  also 
retained  its  pledgee’s  lien  on  the  [vested]  stock,  and  is  there¬ 
fore  now  entitled  to  assert  that  lien  *  * 
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once  against  double  liability  can  it  fairly  be  said  that 
the  present  seizure  is  not  itself  an  uriconstitictional 
taking  of  petitioners ’  property.” 

If  there  must  be  recoupment  against  the  government  when 
a  second  payment  is  made  to  a  stranger,  a  fortiori  re¬ 
coupment  is  constitutionally  required  when  the  United 
States  would  otherwise  by  vesting  obtain  enemy  property 
plus  American  property  to  which  it  is  not  entitled. 

CONCLUSION 

For  the  most  part  we  have  assumed  on  this  branch  of 
the  case  that  Plaintiffs  conspired  to  conceal  German  assets 
from  the  government  and  have  shown  that  the  “conspiracy” 
has  no  relevance.  That  Plaintiffs  were  in  fact  not  parties 
to  a  conspiracy  has  been  demonstrated  in  cross-appellants’ 
brief  which  we  urge  the  Court  to  read  before  deciding  this 
phase  of  the  case.  On  the  “conspiracy”  score,  we  direct  at¬ 
tention  to  the  trial  court’s  finding  that  in  1943  the  Plaintiffs 

“were  seeking  to  get  the  control  of  the  company  and 
it  does  not  seem  that  they  were  doing  that  in  the  in¬ 
terest  of  the  Germans.”  R.  85. 

This  finding  of  fact  is  uncontroverted  and  abundantly 
supported  by  the  record.  Plaintiffs  do  not  have  a 
split  personality.  They  cannot  on  the  one  hand  seize  con¬ 
trol  for  themselves  in  1943,  as  the  German  justifiably  feared 
they  would  (Cr.  App.  Br.,  pp.  23,  27,  35,  101)  and  on  the 
other  conceal  German  ownership  of  shares  allegedly  con¬ 
fided  to  them  in  1939  to  preserve  German  control.  The 
finding  of  1939  conspiracy  is  utterly  inconsistent  with 
Plaintiff’s  successful  drive  in  1943  to  wrest  control  for 
themselves. 

We  submit  that  the  judgment  of  the  District  Court  should 
be  affirmed  in  so  far  as  it  returned  402  shares  to  the  Plain¬ 
tiffs,  denied  Defendant’s  counterclaims  for  dividends  on 
those  shares,  and  allowed  Plaintiffs  a  credit  for  income 
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taxes  paid  as  to  the  remainder  of  Defendant’s  counter¬ 
claims. 

Respectfully  submitted- 


Abe  Kbash 
Of  Counsel 
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Paul  Wm.  Vort,  et  al,  Appellees. 
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for  the  District  of  Columbia 


APPELLEES’  REBUTTAL  TO  APPELLANT’S  REPLY 

If  the  Court  sets  aside  the  trial  judge’s  findings  re¬ 
specting  plaintiffs’  participation  in  a  conspiracy  in  1939, 
Defendant  concedes  that  his  appeals  respecting  the  1943 
and  1947  purchases  “go  by  the  board”.  App.  Reply 
Br.  4.  If  they  are  not  set  aside,  this  Court  must  re¬ 
solve  some  knotty  if  not  insuperable  problems  before 
it  can  overturn  the  finding  of  the  Court  below  that  the 
plaintiffs  obtained  good  title  by  the  1943  and  1947  pur¬ 
chases. 
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1)  No  License  Was  Required 

Since  Defendant’s  construction  of  Executive  Order 
$389,  12  U.S.C.A.  §95a,  Note,  (hereinafter  “8389”)  would 
convert  licensing  into  a  shambles  for  bona  fide  buyers, 
in  violation  of  the  Constitution,  Appellees’  Br.  14,  17, 
44-45,  App.  Reply  Br.  5,  Defendant  now  would  read  an 
exemption  for  them  into  “83S9”.1  Besides  grafting  an 
exemption  onto  the  terms  “8389”, 2  Defendant  scuttles  the 
Treasury’s  administrative  interpretation  and  practice, 
and  reduces  a  special  provision  of  “8389”  to  surplusage, 
as  we  now  shall  show. 

Section  5  E(iii)  thereof  contains  a  general,  provision 
defining  “national”  to  include 

“ Any  person  to  the  extent  that  such  person  is,  or 
has  been  •  •  •  acting  •  •  •  for  the  benefit  or  on 
behalf  of  any  national  of  such  foreign  country  *  * 
App.  Reply  Br.  7. 

The  last  sentence  of  §5  E(iv)  is  a  special  provision  de¬ 
claring  that  “national”  shall  include 


1  Defendant  states 

“The  Treasury  never,  as  we  understand,  took  the  position  that 
every  American  dealing  in  good  faith  with  a  fellow  American 
and  with  no  reason  to  believe  that  the  latter  was  a  ‘cloak’ 
acted  at  his  peril.”  App.  Reply  Br.  6. 

He  labels  as  “pure  suggestion  on  the  part  of  plaintiffs”  our  argu¬ 
ment  that  if  “8389”  “is  applied  according  to  its  terms,  an  innocent 
purchaser  from  an  American  ‘cloak’  would  be  penalized  by  the  loss 
of  the  property  he  had  bought  and  paid  for  *  *  and  concedes 
that  a  German  interest  could  be  transferred  to  an  “innocent  pur¬ 
chaser  without  a  license.”  Ibid. 

This  retreats  from  Defendant’s  sweeping  position  below: 

“Ward,  Koch,  et  al  *  *  *  could  not — absent  a  Federal  license 
— transfer  the  German  interest  to  anyone ;  and  particularly  to 
the  plaintiffs,”  Memorandum  of  Defendant,  10. 

2  The  Order  contains  no  exemption  for  purchases  by  bona  fide 
buyers  but  flatly  prohibits  “oZZ  *  *  *  transactions  *  *  *  by,  or  on 
behalf  of  “foreign  nationals.  Ex.  Ord.  8389,  Sec.  1.  If  Ward  is  a 
“foreign  national”  any  sale  by  him  would  on  a  literal  construction 
be  prohibited. 
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“any  other  person  who  is  determined  by  the  Secre¬ 
tary  of  the  Treasury  to  be,  or  to  have  been  #  *  • 
acting  •  •  •  for  the  benefit  *##ofa###  national 
[of  a  foreign  country]  *  * 

If,  in  disregard  of  this  special  proviso,  -we  read  “8389” 
to  provide  that  “any”  person  “acting  for  the  benefit” 
of  foreign  nationals  is  automatically  a  foreign  national 
under  §5  E(iii)  then  the  special  proviso  is  rendered 
nugatory*  There  would  be  no  occasion  for  a  “determi¬ 
nation”  by  the  Secretary  that  a  person  was  “acting  for 
the  benefit”  of  a  foreign  national.  It  is  elementary 
that  a 

“legislature  is  presumed  to  have  used  no  superfluous 
words.  Courts  are  to  accord  a  meaning,  if  possible, 
to  every  word  in  a  statute.”  Platt  v.  Union  Pacific 
R.  R.  Co.,  99  U.  S.  48,  58. 

Moreover,  it  is  equally  well  settled  that  a  special  provi¬ 
sion  is  to  be  considered  as  an  exception  to  a  general  pro¬ 
vision.  Simon  v.  Simon,  58  App.  D.  C.  158,  26  F.  (2d) 
530.3  This  is  particularly  true  where  a  contrary  con¬ 
struction  would  convert  the  special  provision  into  sur¬ 
plusage. 

It  was  doubtless  for  these  reasons,  that  Treasury,  the 
administrator  of  the  “freezing  control,”  adopted  the 
administrative  interpretation  that  property  held  by  Amer¬ 
icans,  unlike  property  held  by  foreign  nationals,  was  not 
automatically  blocked,  but  required  a  determination  de¬ 
claring  the  holder  to  be  a  foreign  national.  See  Appel¬ 
lees’  Br.,  15.  “Great  weight”  is  of  course  accorded  to 
an  administrative  interpretation.  United  States  v.  Amer¬ 
ican  Trucking  Ass’n.,  310  U.  S.  534,  549.  Indeed,  the 


3  “However  inclusive  may  be  the  general  language  of  a  statute, 
it  will  not  be  held  to  apply  to  a  matter  specifically  dealt  with  in 
another  part  of  the  same  enactment  *  *  *.  Specific  terms  prevail 
over  the  general  *  *  MacEvoy  v.  United  States,  322  U.  S.  102, 
107. 
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Treasury  blocked  and  then  unblocked  Basch  Co.  in  1942 
in  conformity  to  its  interpretation,  id.  at  16,  and  De¬ 
fendant  himself  ‘‘blocked”  Basch  Co.  on  December  22, 
194S,  after  determining  that  it  was  acting  on  behalf  of  a 
foreign  national.  R.  7-8  If  Basch  company  and  its  share¬ 
holders  were  automatically  blocked,  as  Defendant  con¬ 
tends,  then  Treasury,  the  administrator  of  freezing  con¬ 
trol,  and  Defendant  himself,  were  going  through  crazy 
gyrations  in  blocking,  unblocking  and  again  block¬ 
ing,  upon  express  “determinations.”  The  fact  is,  how¬ 
ever,  that  both  Treasury  and  Defendant  were  giving  ef¬ 
fect  to  the  special  provision  calling  for  a  determination 
as  a  prelude  to  “blocking”  property  held  by  an  Ameri¬ 
can. 

Ignoring  this  interpretation  and  practice  in  this  very 
case/  Defendant  argues  that  because  Yort  was  allegedly 
not  a  bona  fide  purchaser,  “there  is  no  need  in  this  case4 5 
to  hedge  the  explicit  words  of  the  Executive  Order  with 
limitations.”  App.  Reply  Br.  7.  But  it  is  he  wdio  would 
read  a  “limitation”  in  favor  of  bona  fide  holders  into 
“83S9”  to  save  it.  We  read  no  limitation  into  the  Order 
but  merely  apply  the  established  rule  that  the  special 
provision  overrides  the  general,  particularly  if  a  contrary 
construction  would  convert  the  special  provision  to  sur¬ 
plusage. 

Defendant  would  substitute  a  distinction  between  pur¬ 
chasers  without  knowledge  and  purchasers  with  knowl¬ 
edge  for  the  simple  distinction  made  by  “S3S9”  between 


4  Defendant  quixotically  attaches  greater  weight  to  the  absence 
of  a  Treasury  position  respecting  bona  fide  purchasers  than  to 
what  the  Treasury  affirmatively  did  when  it  determined  that  prop¬ 
erty  in  the  hands  of  an  American  was  held  in  behalf  of  an  enemy. 
App.  Reply  Br.  6. 

5  This  court  recently  declared  that 

“A  useful  method  of  testing  a  suggested  legal  principle  is  to 
examine  the  consequences  of  its  application.”  Plitt  v.  Stone- 
braker  (March  fi.  1952)  20  L.  W.  2403-2404. 
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purchasers  of  blocked  property  and  purchasers  of  un¬ 
blocked  property.  A  “blocking”  order  foreclosed  pre¬ 
cisely  such  inquiries  as  Defendant  now  urges  the  court 
to  make,  namely  whether  purchasers  knew  that  the  Amer¬ 
ican  was  acting  in  behalf  of  the  German.  If  the  blocking 
order  was  published  in  the  Federal  Register,  no  pur¬ 
chases  whatever  could  be  made,  cf.  Federal  Crop  Jns. 
Carp.  v.  Merrill,  332  U.  S.  380,  385.  If  the  property  was 
unblocked  as  here,  the  parties  were  free  to  deal  with  it 
as  they  saw  fit,  as  the  court  below  properly  held. 

On  the  licensing  score,  we  ask  the  Court  to  notice  that 
Defendant  makes  no  attempt  to  refute  our  demonstra¬ 
tion  that  an  attempt  to  prohibit  sales  of  enemy  property 
held  by  Americans  in  America  is  without  common  law 
or  statutory  warrant,  and  is  unconstitutional  for  lack  of 
provision  for  judicial  review.  Appellees’  Br.  19-25.  Pre¬ 
sumably  he  could  make  no  reply.  Since  the  property 
was  not  “blocked”  in  1943,  plaintiffs,  under  the  fore¬ 
going  analysis,  took  good  title  by  their  purchase  in  1947 
as  well. 

2)  Ward  Could  Convey  Title  Under  the  Government’s 
Pressure  to  Sell. 

To  our  argument  that  if  Ward  be  regarded  as  a  “trus¬ 
tee”  to  hold  and  conceal  the  German  interest,  he  was 
yet  empowered  to  convey  when  constrained  by  the  Gov¬ 
ernment  to  sell,6  Appellees’  Br.  26-27,  35,  Defendant 


6  Defendant  once  more  argues  that  the  only  evidence  that  “the 
Government  ‘insisted’  on  the  1943  sale’’  is  hearsay,  and  rejects  our 
counter-argument  “that  the  defendant  elicited  hearsay  on  the  de¬ 
positions  to  which  he  did  not  object  at  the  trial.”  App.  Reply  Br. 
8-9. 

He  erroneously  suggests  that  we  cite  to  the  depositions  rather 
than  the  record.  We  rely  only  on  the  contemporaneous  documents 
and  portions  of  the  depositions  which  were  admitted  into  the  rec¬ 
ord  either  without  objection  or  over  the  objection  of  Defendant. 

Defendant  himself  points  out  that  this  evidence  “might  be  ad- 
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replies  that  he  “cannot  believe  that  the  law  will  imply” 
such  a  power  when  the  effect  will  be  “to  put  beyond  the 
reach  of  the  United  States  property  which  he  held  for 
an  enemy.”  App.  Reply  Br.  5,  fn.  8.  But  it  was  the 
government’s  insistence  on  the  sale  that  put  the  property 
“beyond  the  reach  of  the  United  States.”  When  the 
government  insists  upon  a  sale  it  cannot  thereafter  urge 
that  the  seller  was  without  authority  to  pass  title  and 
make  the  sale  demanded,  especially  after  having  seized 
the  proceeds  of  the  sale.  Implicit  in  its  pressure  to  sell 
was  permission  or  a  license  to  make  the  sale  upon  which 
it  insisted.7  It  is  indecent  that  Defendant  should  now 
complain  of  a  conveyance  which  he  compelled,  in  order 
that  he  may  now  have  both  the  property  sold  under  his 
compulsion  plus  the  proceeds  of  the  sale.  Moreover, 
Defendant’s  argument  that  Ward  was  unauthorized  to 
sell,  even  to  salvage  the  property  for  his  German  “bene¬ 
ficiary”,  is  without  support  in  the  record.  Let  it  be 
assumed  that  the  Germans  entrusted  their  property  to 
Ward  as  a  “trustee”.  Where  is  the  evidence  that  they 
intended  to  circumscribe  the  normal  powers  of  a  Trustee 
to  do  all  things  necessary  and  proper  to  preserve  what¬ 
ever  he  could? 

3)  Lancaster  Took  and  Conveyed  Good  Title  to  Vort. 

To  overturn  the  ruling  below  respecting  the  validity 
of  the  title  Vort  obtained  from  Lancaster,  Defendant  rei¬ 
terates  that  Lancaster  ratified  “what  Stevenson  had 


missible  as  evidence  of  the  state  of  mind  of  the  persons  to  whom 
Cowen  made  the  statements  *  *  *”  App.  Reply  Br.  9,  i.e.  as  ex¬ 
ceptions  to  the  hearsay  rule,  see  Cross-appellants'  Reply  Br.  43. 
If  the  parties  believed  that  Ward  was  under  government  pressure 
to  sell  there  was  no  occasion  to  “delude"  “defraud”  or  “induce” 
the  government  to  permit  a  sale. 

7  This  disposes  of  Defendant’s  argument  that  “Markham  did  not 
regard  himself  as  granting  a  license”.  App.  Reply  Br.  p.  6,  fn.  9. 


7 


done.”  App.  Reply  Br.  p.  2,  fn.  2.  Consent  of  a  princi¬ 
pal  to  an  agent’s  tort  cannot  be  inferred  and  ratification 
requires  knowledge,  which  Lancaster  admittedly  did  not 
have.  Cross-appellant’s  Reply  Br.  4445. 

Defendant  would  escape  this  obstacle  by  the  argument 
that  Vort  “knew”  that  “the  allocation  of  17  shares  to 
Lancaster  was  part  of  the  ‘cloaking’  deal.”  App.  Reply 
Br.  p.  4,  fn.  4.  There  is  no  record  support  for  this 
assertion.  If,  as  is  the  fact,  Lancaster  had  no  knowl¬ 
edge  of  the  conspiracy,  he  took  good  title  as  a 
bona  fide  purchaser.  Vort’s  “knowledge”  that  an  allo¬ 
cation  of  17  shares  was  made  to  Lancaster  as  “part  of 
the  ‘cloaking’  deal”8  cannot  transform  Lancaster,  who 
had  no  such  knowledge,  into  a  conspirator.  Assuming 
Vort  had  “knowledge”  it  is  settled  that 

“One  who  buys  property  from  an  innocent  bona  fide 
purchaser  is  protected  by  the  good  faith  and  inno¬ 
cence  of  his  grantor,  although  he  may  himself  have 
notice  of  antecedent  defects  or  equities  that  would 
have  defeated  his  title  if  he  had  been  the  first  pur¬ 
chaser.”  Ryan  v.  Staples,  78  Fed.  563,  564  (C.  A. 
8th).  See  also  Atlantic  Mortgage  and  Finance  Co. 
v.  Hamilton,  48  F.  (2d)  583,  585  (0.  A.  5th). 

4)  Defendant  is  Estopped. 

If  defendant  suggests  that  by  “interweaving”  our  li¬ 
censing  and  estoppel  arguments,  App.  Reply  Br.  7,  we 
believe  them  to  be  identical,  we  repudiate  the  suggestion. 
Whether  or  not  Defendant  is  estopped  to  impeach  the 
sale  he  compelled,  our  licensing  argument  is  separate 
and  valid.  To  avoid  further  misunderstanding,  we  as¬ 
sume  explicitly  that  Vort  bought  in  1943  with  knowledge 


8  The  inclusion  of  Lancaster  is  explained  by  the  simple,  non- 
conspiratorial  fact  pointed  out  by  Defendant: 

“Stevenson  told  him  [Lancaster]  that  the  parties  ‘would  like 
to  have  me  [Lancaster]  in  the  company  because  of  my  stand¬ 
ing’.” 

Brief  for  Cross  Appellee,  p.  62,  fn.  45. 
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that  Ward  et  al  held  for  enemy  owners.  Even  so  there 
is  an  estoppel. 

a)  The  sale  and  the  government’s  “actions”,  De¬ 
fendant  argues,  were  “induced”  by  the  plaintiffs,  id.  at 
14,  and  those  “actions”  were  “procured  by  fraud”.  Ibid, 
and  id.  at  10.  Defendant  would  have  it  that  in  1943, 

“in  an  effort  to  avert  investigation  and  possible  dis¬ 
covery,  Ward,  who  was  under  suspicion,  sold  50  of 
‘his’  95  shares  to  Vort,  who  w~as  not  suspected.* 
App.  Reply.  Br.  15. 

Plaintiffs  did  not  “ induce ”  “delude  or  defraud ”  the 
government  to  permit  Ward  to  sell.  The  Record  show’s 
that  Ward  sold  under  the  government’s  pressure  to  sell. 
Appellees  Br.  26-27,  3-4,  7 ;  supra,  note  6.  Nor  did  Ward 
sell  “to  avert  investigation,”  for  the  fact  is  that  Mark¬ 
ham  “ continued  to  investigate 0  Herman  Basch  &  Com¬ 
pany”  after  the  sale,  the  “purpose”  being 

“that  if  we  determined  that  Lancaster,  Koch  and 
Ward  were  really  agents  for  the  Germans,  that  I 
could  vest  the  money  that  they  received  for  this 
stock.”  R.  124. 

Markham  told  Cowen  that  “if  anything  developed  later, 
why  the  office  would  look  to  the  proceeds  of  the  sale 
rather  than  to  the  stock.”  R.  118.  The  sale  was  com¬ 
pelled  because  Markham  disbelieved  the  representations 
of  Ward  et  al.  It  follows  that  neither  Ward ,  and,  even 
less  plaintiffs,  “induced”  or  “defrauded”  the  govern- 


9  Defendant  suggests  that  the  reference  to  investigation  as  to 
vesting  of  the  proceeds  refers  to  1946,  not  1943.  App.  Reply  Br. 
p.  12,  fn.  14.  He  is  wrong.  There  was  a  “continual”  investigation 
of  which  Cowen  was  apprised.  R.  118,  124.  Government  counsel 
himself  suggested  that  the  investigation  was  continuous  from 
1943-1945.  R.  127,  139.  This  continued  1943  investigation  eventu¬ 
ated  in  a  “green  light”  for  Ward  and  Koch  in  June,  1943.  Ap¬ 
pellees  Br.  28. 
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ment  to  consent  to  a  sale.10  Without  government  pres¬ 
sure,  there  would  have  been  no  sale.  Appellees’  Br.  8. 

b)  Defendant  argues  that  had  Markham  suspected 
that  Vort  was  a  cloak,  he  would  not  have  approved  a 
sale  “from  one  suspected  cloak  to  another.”  App.  Reply 
Br.  10,  But,  the  government  had  ample  knowledge  in 
1943  of  facts  to  put  it  on  notice  and  its  plea  of  ignorance 
comes  too  late.  It  was  admittedly  “suspicious”  in  1943 
because  “Ward,  Stevenson  and  Lancaster  had  been  attor¬ 
neys  for  Thorer  &  Co.  and  #  #  *  Koch  was  a  cousin  of 
Paul  Hollender.”  App.  Reply  Br.  8.  It  was  then  ad¬ 
vised  that  “thev  had  received  in  1939  fees  sufficient  to 
* 

finance  their  stock  purchases  made  at  Trenton.”  App. 
Reply  Br.  10.  Just  before  the  1943  sale,  Ward  wrote 
Koch  that  Cowen  was  advised  by  the  Custodian’s  office 
that  “they  have  proof  that  their  [Ward,  Stevenson, 
Koch]  own  money  was  not  used  to  purchase  the  shares.” 
R.  1147,  384.  Moreover,  the  .government,  wrote  Mahler 
on  April  9,  1942,  to  Ward  and  Koch  about  the  Thorer  & 
Hollender  sale, 


J0  Defendant  continues  to  insist  that  plaintiffs  made  or  caused 
their  associates  to  make  false  representations  to  procure  the  sale. 
App.  Reply  Br.  15,  9.  The  meretriciousness  of  this  argument  is 
exposed  by  a  characteristic  subsidiary  argument.  Faced  by  our 
charge  that  Defendant  falsely  accused  Plaintiffs  of  filing  an 
affidavit  with  the  Custodian  in  1943,  he  now  admits  error.  Id.  at 
9,  fn.  13.  But  he  still  relies  on  the  document  as  a  letter  introduced 
by  Plaintiffs,  dismissing  our  rejection  of  it  as  a  “draft,  unsigned, 
undated  and  apparently  unsent”  because  “for  support  of  that 
characterization  they  [Plaintiffs]  refer  to  a  portion  of  the  depo¬ 
sition”  not  “introduced  in  evidence.”  This  is  wrong  on  two 
counts.  We  referred  to:  1)  the  face  of  “the  original  exhibit 
[which]  shows  a  draft  letter,  unsigned,  undated  and  apparently 
unsent;”  and  2)  the  fact  that  government  counsel  identified  it  as 
a  draft.  Appellees  Br.  p.  39,  fn.  44.  Defendant  can  no  more  re¬ 
pudiate  his  own  statement  in  a  deposition  than  in  a  trial  brief 
which  is  not  a  part  of  the  record  though  part  of  the  files  of  the 
case. 
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“simply  will  not  believe  that  the  sale  of  stock  in 
June,  1939,  was  a  bona  fide  transaction  *  *  *  accord¬ 
ing  to  their  information  Soed.  [Groenw^all  &  Soeder- 
strom,  the  Swedish  buyers]  had  not  the  means  to  buy 
this  business  and  that  the  partners  do  not  know 
anything  about  the  fur  business  and  "would  not  on 
their  own  accord  never  have  bought  such  unattrac-' 
tive  stock.”  PI.  Ex.  DJ-W466  (unprinted). 

Markham  had  in  fact  concluded  that  the  Thorer  &  Hol- 
lender  stock  was  German  owned  and  refused  to  permit  it 
to  be  sold.  Transcript,  155-156  (unprinted).  For  this 
reason  the  key  to  the  1943  sale  by  Ward  was,  as  Mark¬ 
ham  said,  that  “the  people  who  were  involved  in  the 
Thorer  &  Hollender  case  [Ward  and  Koch]  were  get¬ 
ting  out”  of  Basch.  R.  141. 

This  Court  has  quoted  the  Supreme  Court  to  the  ef¬ 
fect  that 

“whatever  is  notice  enough  to  excite  attention  and 
put  the  party  on  his  guard  and  call  for  inquiry  is 
notice  of  everything  to  which  such  inquiry  might 
have  led.  When  a  person  has  sufficient  information 
to  lead  him  to  a  fact,  he  shall  be  deemed  conversant 
of  it.”  United  States  Trust  Co.  v.  David,  36  App. 
D.  C.  549,  557. 

See  also  Booth  Fisheries  Cory.  v.  Coe,  72  App.  D.  C.  195, 
114  F.  (2d)  462,  463,  fn.  3;  Nettles  v.  Childs,  100  F.  (2d) 
952,  957  (C.  A.  4th).  Where 

“circumstances  of  a  questionable  nature,  creating  a 
suspicion  of  fraud,  come  to  the  attention  of  one 
wffiose  duty  it  is  to  investigate,  and  "where,  if  in¬ 
quiry  were  made,  the  facts  constituting  the  fraud 
would  be  disclosed,  and  such  person  falls  to  make 
such  inquiry,  the  law  charges  him  with  full  knowl¬ 
edge  of  "whatever  facts  pertaining  to  the  fraud  would 
have  been  discovered.”  United  States  v.  Conklin,  54 
F.  Supp.  500,  502  (Mont.) ;  Wood  v.  Carpenter,  101 
U.  S.  135, 141. 
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In  other  words 

“One  cannot  close  his  eyes  to  the  obvious  and  then 
claim  to  be  deceived.”  City  of  Del  Rio  v.  JJlen  Con ^ 
trading  Cory.,  94  F.  (2d)  701,  703  (C.  A.  5th). 
Compare  Appellees  Br.  p.  41,  fn.  46.11 

c)  More  important,  Vort  was  under  no  duty  to  make 
any  disclosure  since  he  neither  sought  nor  needed  a  li¬ 
cense  to  buy.  Even  under  the  broad  general  definition 
of  “foreign  national,”  on  which  defendant  erroneously 
insists,  Vort  required  no  license  to  buy  for  himself.  For 
Section  5  E(iii)  provides  that  “foreign  national”  in¬ 
cludes 

“Any  person  to  the  eoclent  that  such  person  is,  or 
has  been  •  •  •  acting  *  *  *  for  the  benefit  or  on 
behalf  of  any  national  of  such  foreign  country  *  * 

In  buying  for  himself  in  1943  Vort  was  not  acting  for 
the  Germans,  and  was  not  a  “foreign  national”  with 
respect  to  the  shares  so  purchased.  If  we  assume  ar¬ 
guendo  that  he  acted  on  behalf  of  the  Germans  in  the 
1939  purchase,  he  was  a  national  only  to  that  “extent.”™ 
In  consequence,  Vort  was  under  no  duty  to  make  any 
disclosure  about  his  alleged  participation  in  the  1939 


11  Middlesboro  Liquor  &  Wine  Co.  v.  Berkshire,  77  App.  D.  C. 
88,  90,  133  F.  (2d)  39,  41,  cited  in  App.  Reply  Br.  14-15,  states 

“appellant  may  not  invoke  an  estoppel  which  the  statute  for¬ 
bids,” 

and  the  government  there  had  no  notice  of  fraud.  Here  the  license 
was  authorized.  Appellees’  Br.  30,  and  there  was  notice. 

12  It  is  to  be  borne  in  mind  that  vesting  as  well  as  freezing  ex¬ 
tends  to  property  of  “foreign  nationals.”  Obviously,  only  the 
shares  held  by  a  cloak  for  a  German  were  vestible.  The  cloak’s 
own  house  or  automobile,  bought  for  himself,  were  not. 

Compare  Standard  Oil  Co.  v.  Markham,  64  F.  Supp.  656  (S.D. 
N.Y.),  where  property  bought  by  an  alleged  cloak  for  itself  was 
ordered  returned  despite  the  fact  that  other  property  was  bought 
by  it  as  a  cloak. 
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conspiracy,  because  he  bought  for  himself  and  therefore 
needed  no  license  to  buy.13 

In  essence,  Defendant’s  argument  that  Vort  cannot 
recover  the  shares  bought  on  his  own  behalf  with  his 
own  money  because  he  allegedly  procured  a  license  by 
fraud  to  buy  them  is  a  cunning  variant  of  the  unclean 
hands  argument.  That  doctrine  we  have  shown  will  not 
be  applied  where  a  plaint  ill  seeks  the  return  of  property 
summarily  taken  from  him.  Appellees  Br.  40-41. 

Assume  next  that  a  sale  by  Ward  was  prohibited  even 
in  the  absence  of  a  blocking  order,  the  government  can 
scarcely  now  maintain  that  Ward’s  sale  upon  which  it 
insisted  was  prohibited.  Even  if  Ward  was  permitted 
rather  than  compelled  to  sell,  the  trial  court  properly 
said  that. 

“there  was  no  reason  why  the  Plaintiffs  should  not 
be  the  purchasers.”  R.  S5. 

No  vital  national  interest  would  be  threatened  even  if  a 
German  resident  in  the  United  States  were  to  purchase 

13  Defendant  argues  that  plaintiffs 

“can  hardly  disclaim  responsibility  for  the  statements  made 
by  Ward,  or  for  the  representations  made  by  Cowen  *  *  *” 
App.  Reply  Br.  9,  fn.  13. 

First,  Markham  chose  to  disbelieve  all  representations  that  Ward, 
et  al,  did  not  hold  for  the  Germans,  but  insisted  on  a  sale  and 
continued  his  investigation.  Second,  Ward  wrote  Koch,  just  before 
the  February  sale,  R.  384,  that  Cowen  asked  him  to  come  to  New 
York  for  a  meeting: 

“7  saw  him  first.  He  told  me  B  [Basch]  would  be  vested  un¬ 
less  something  was  done  to  convince  the  A.  P.  C,” 
that  Ward,  et  al. 

“were  not  holding  their  shares  for  the  benefit  (as  they  be¬ 
lieve)  of  the  former  owners.  [This  is  again  evidence  that 
Markham  gave  no  weight  to  the  affidavits  filed  with  Treasury, 
in  1942,  cf.  App.  Reply  Br.  9-10]  *  *  *  We  didn’t  want  to 
give  P.  [Vort]  control,  so  we  worked  out  a  plan  *  *  *  ”  R 
1147. 

Plainly  Vort  was  not  taken  into  either  the  counsels  of  Ward  or 
Cowen  and  had  no  responsibility  for  their  representations. 
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for  himself  a  Delicatessen  in  Yorkville  held  by  an  Ameri¬ 
can  for  a  German  in  Germany.  All  the  less  could  the 
purchase  on  his  own  behalf  by  an  American  of  the 
“cloaked”  fur  shares  held  by  Ward  injure  the  national 
interest.  That  interest  was  completely  safeguarded  by 
recourse  to  the  proceeds  of  the  sale. 

Defendant  finds  “obscure,”  App.  Reply  Br.  p.  14,  fn. 
18,  our  simple  suggestion  that  he  vested  the  proceeds  of 
the  1943  and  1947  sale  from  Ward,  et  al.  on  the  premise 
that  title  to  the  shares  passed  to  the  buyers  so  that  the 
proceeds  belonged  to  the  Germans.  Appellees’  Br.  36. 
For  Defendant  is  empowered  to  vest  only  enemy  prop¬ 
erty.  Id.  at  fn.  40.  We  need  not  inquire  about  the 
Defendant’s  right  to  vest  both  the  shares  and  the  pro¬ 
ceeds  of  their  sale  in  a  case  of  honest  doubt  as  to  which 
was  German  property.  But  Defendant  had  and  has  no 
such  doubt.  Certainlv  an  honest  administrative  deter- 
mination  is  minimal  when  a  vesting  will  deprive  an 
American  of  his  property  for  years.  Despite  the  fact 
that  the  trial  court  held  that  title  did  pass,  Defendant 
insists  in  this  Court  that  title  to  the  shares  sold  in  1943 
and  1947  did  not  pass.  A  corollary  of  his  position  is 
that  the  proceeds  did  not  become  German  property  and 
were  not  demandable  by  him.  Yet,  since  this  appeal  was 
filed,  Defendant,  we  are  informed  and  believe,  has  coerced 
payment  of  the  proceeds  from  some  members  of  the  51% 
who  sold  their  holdings  to  plaintiffs.  He  is  therefore 
playing  ducks  and  drakes  with  the  Court  in  continuing 
to  insist  that  title  to  the  shares  did  not  pass. 

d)  Defendant  uses  words  carelessly.  Of  course 
“  ‘cloaked’  property  is  subject  to  seizure.”  App.  Reply 
Br.  16.  But  that  means  property  which  is  held  by  an 
American  for  the  German  owner.  The  record  shows  and 
the  trial  court  found  that  plaintiffs  bought  in  1943  and 
1947  on  their  own  behalf  and  with  their  own  money. 
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Appellees  Br.  8.  Those  shares  were  consequently  not 
“cloaked”  property. 

Even  so,  Defendant  insists,  if  Vort  “intended  to  take 
the  shares  as  his  own  and  to  repudiate  the  conspiracy 
for  his  own  advantage”  he  may  not  “profit  by  his  breach 
of  the  illegal  trust.”  App.  Reply  Br.  16.  There  is  no 
proof  of  any  agreement  by  plaintiffs  not  to  buy  addi¬ 
tional  shares.  They  had  always  striven  to  buy  as  Hol- 
lender  well  knew.  Cross- Appellants’  Br.  36.  Moreover, 
on  Defendant’s  theory,  no  “conspirator”  may  abandon 
a  conspiracy  for  that  would  “break  faith  with  his  German 
confederates,”  ibid.  But  nothing 

“take[s]  from  a  conspirator  the  power  to  withdraw 
*  •  •  or  to  avert  a  continuing  criminality.”  Hyde 
v.  United  States,  225  U.  S.  347,  369.  Cross-Appel¬ 
lants  Br.  121. 

The  simple,  unanswerable  facts  are  that  (1)  the  govern¬ 
ment  forced  Ward  et  al  to  sell  on  pain  of  a  vesting;  (2) 
that  Vort  was  as  free  as  anybody  else  to  buy;  and  (3) 
that  the  government  assured  Vort  that  he  would  obtain 
a  good  title. 

5)  Scope  of  Relief. 

a)  In  addition  to  vesting  the  shares  in  suit,  Defend¬ 
ant  “blocked”  the  company  and  its  assets: 

“The  Direction,  Management,  Supervision  and  Con¬ 
trol  of  Herman  Basch  &  Co.,  Inc.  and  all  property 
of  any  nature  whatsoever  situated  in  the  United 
States  owned  or  controlled  by,  payable  or  deliverable 
to,  held  on  behalf  of  or  on  account  of,  or  owning  to, 
Herman  Basch  &  Co.,  Inc.  is  hereby  vmd^ertdken,  to 
the  extent  deemed  necessary  or  advisable  from  time 
to  time.”  R.  7-8. 

In  effect  the  company  cannot  perform  any  corporate 
function  without  Defendant’s  authorization.  Should  this 
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Court  order  all  the  shares  in  suit  returned  in  which  case 
Plaintiffs  would  have  68%  of  the  outstanding  shares, 
the  company  would  yet  remain  subject  to  Defendants 
“  control.’  * 

We  have  demonstrated  that  the  power  to  freeze  prop¬ 
erty  held  by  Americans  in  America  is  without  statutory 
or  constitutional  warrant.  Appellees’  Br.  21-25.  Such 
blocking  constitutes  a  high-handed  interference  with 
American  rights.  To  remit  Plaintiffs  to  a  derivative 
suit  in  order  to  set  aside  the  blocking  would  result  in 
the  passage  of  still  more  years  of  litigation.  This  Court 
may  look  through  the  corporate  form  to  substance,  and 
grant  the  needed  relief. 

In  their  complaints,  Plaintiffs  prayed  that 

4  Such  other  and  further  relief  be  granted  •  •  • 
as  may  be  just  and  equitable.”  R.  15.14 

We  request,  therefore,  that  the  “blocking”  by  Defendant 
of  Basch  Co.  and  its  assets  be  declared  void  and  set 
aside. 

b)  Finally,  we  beg  the  Court  itself  to  enter  judgment 
on  every  branch  of  the  appeals  and  not  to  remand  the 
case  for  still  another  interminable  trial.  The  facts  are 
almost  entirely  written,  drawn  from  the  depositions  and 
the  contemporary  documents.  Cross-Appellants  Reply 


14  If  the  prayer  be  deemed  inadequate,  there  is  power  to  amend 
in  this  Court  to  conform  to  the  evidence.  3  Moore,  Fed.  Prac. 
846  (1948) ;  Cabel  v.  United  States  113  F.  (2d)  998,  1000  (C.  A. 
1st).  A  party  is  entitled  to  relief  to  which  the  stated  facts  entitle 
it  “without  reference  to  its  prayer.”  Truth  Seeker  Co.  v.  Dunning, 
147  F.  (2d)  54  (C.  A.  2d).  Cf.  F.  R.  C.  P.  Rule  54(c) : 

“every  final  judgment  shall  grant  the  relief  to  which  the  party 
in  whose  favor  it  is  rendered  is  entitled,  even  if  the  party 
has  not  demanded  such  relief  in  his  pleadings.” 
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Br.  6-9.  As  this  Court  stated  in  McGrath  v.  Zander , 
85  App.  D.  C.  334,  177  F.  (2d)  649,  753 

“They  admit  of  but  one  conclusion.  Nothing  is  left 
but  a  proper  application  of  the  law.” 

In  consequence,  the  Court  there  held 

“We  deem  it  unnecessary  to  send  the  case  back  to 
the  District  Court  to  adjudicate  appellees’  rights 
under  Section  9(a)  #  *  *”  Ibid . 

CONCLUSION 

In  the  absence  of  blocking,  no  license  was  required  for 
the  sale  of  German  property  held  by  an  American  in 
the  United  States.  This  is  shown  by  the  face  of  “8389” 
and  was  the  administrative  construction.  The  power  to 
regulate  such  transfers  was  withheld  by  Congress.  Were 
the  statute  construed  to  grant  the  power  it  would  be  to¬ 
tally  defective  for  want  of  judicial  review. 

Even  on  defendant’s  construction,  licenses  were  re¬ 
quired  only  by  the  seller  who  held  for  a  German.  By 
compelling  Ward  to  sell,  the  government  “licensed”  the 
sale.  In  buying  for  himself  Vort  was  not  acting  in  behalf 
of  a  foreign  national  and  required  no  license.  There 
was  no  occasion  for  him  to  induce  the  government  to 
permit  a  sale  for  which  it  was  itself  pressing. 

Vort  did  not  “induce”  the  government  to  compel  the 
sale;  he  did  not  “delude  or  defraud”  the  government 
into  the  exercise  of  such  compulsion.  When  the  forced 
sale  was  made  Vort  was  as  eligible  as  any  other  buyer. 
If  arguendo  he  was  not,  the  government  had  sufficient 
notice  of  the  conspiracy  to  disable  it  today  from  whim¬ 
pering  about  Vort’s  “fraud”. 

In  any  event,  Defendant  is  estopped  to  impeach  the 
title  of  one  who  bought  from  one  who  sold  under  gov- 
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eminent  constraint.  That  constraint  to  sell  implied  that 
the  seller  could  confer  title.  Otherwise  the  government 
action  was  a  man  trap. 

Respectfully  submitted, 

Raoul  Beegee 
Attorney  for  Plaintiffs 

Abe  Keash 
Of  Counsel 
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REPLY  BRIEF  FOR  J.  HOWARD  McGRATH,  APPELLANT 

L  PLAINTIFFS'  BRIEF  IGNORES  THE  REAL  ISSUES  ON 

THESE  APPEALS 

The  District  Court  held  that  plain  tiffs 1  (cross-appellees) 
Vort  and  Nauen  were  entitled  to  recover  from  the  defendant 
402  shares  of  stock  in  Herman  Basch  &  Co.,  Inc.  (App.  87). 

1  In  view  of  the  cross-appeals  we  adhere  to  the  designations  used  for 
the  parties  in  the  District  Court 


(1) 


That  result  plaintiffs  defend,  but  only  on  a  hypothesis  which 
is  completely  at  variance  with  the  District  Court’s  findings  of 
fact.  Starting  with  that  hypothesis,  plaintiffs  ignore  the  real 
issues  on  these  appeals,  and  set  up  a  series  of  straw  men  to 
represent  arguments  which  the  defendant  has  not  urged.  Con¬ 
sequently,  we  feel  that  we  are  justified  in  this  Reply  Brief  in 
restating  the  issues  which,  we  think,  these  appeals  do  involve. 

In  brief,  what  the  District  Court  found  was  this:  At  Tren¬ 
ton  in  February  1939,  the  German  partnership  of  Thorer  & 
Co.  “sold  outright”  to  Vort,  Fred  Basch,  and  Ernest  Nauen 
25  percent  (125  shares)  of  the  outstanding  capital  stock  of 
Althor,  Inc.  (App.  80).  The  sale,  however,  of  all  the  500 
shares  of  Althor  to  Basch,  Vort,  Nauen,  Klein,  Ward,  Koch, 
Mahler,  Stevenson,  and  Lancaster  2  was  only  an  “ostensible” 
sale  to  “cloak”  the  German  interest  (the  375  shares  not  sold 
outright),  and  was  the  carrying  out  of  a  conspiracy  to  protect 
the  German  interest  (App.  79-SI).  The  plaintiffs  were  parties 
to  the  conspiracy  (App.  81).  This  practice  of  fraud  and  con¬ 
cealment  was  continued  and  carried  further  in  1940  and  in 
1941  when  the  Thorer  option  and  the  cross-options  and  the 
escrow  were  canceled  and  terminated  (App.  S2-84). 

The  hypothesis  plaintiffs  now  advance  is  that  plaintiffs  had 
no  knowledge  of  the  “cloaking”  of  the  Althor  shares  in  1939. 
This  hypothesis  alone  can  explain  the  arguments  advanced  by 
the  plaintiffs;  for  example: 

(a)  “Vort  got  good  title  as  a  bona  fide  purchaser  of  the 
shares”  (Appellees’  Brief,  p.  36)  because  he  did  not  have  notice 
of  the  conspiracy  (Brief,  p.  37),  and  “had  no  more  knowledge 

3  Koch  and  Stevenson  took  record  title  to  stock  as  “nominees”  for  Mahler 
and  Lancaster.  Mahler,  as  the  head  of  the  allied  firm  of  Thorer  &  Hollen- 
der,  Inc.,  and  a  person  who  had  previously  transmitted  instructions  from 
the  Thorer  owners  to  the  “window-dressing”  directors  (App.  288),  Fred 
Basch,  Vort,  and  Nauen  (App.  467-S.  735,  7G7-S),  was  a  keyman  from  the 
Germans’  point  of  view.  Also,  he  had  had  a  prime  part  in  setting  up  the 
conspiracy.  See  his  cable  of  January  19,  1939  (App.  1232).  He  could  not. 
however,  as  he  said,  take  shares  in  his  own  name  because  of  the  fear  of 
jealousy  among  other  fur  dealers,  who  would  conclude  that  Thorer  & 
Hollender  was  getting  undue  favors  from  the  dyeing  firm  of  Basch  (App. 
913-914).  Apparently  Lancaster’s  shares  were  put  initially  in  Stevenson’s 
name  because  Lancaster  was-  not  at  Trenton,  and  it  was  not  until  after  the 
conference  that  he  was  informed  of  what  Stevenson  had  done  and  ratified 
it  (App.  450,  459). 
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than  the  Custodian  [in  1943]  of  what  Ward,  et  al.,  had  done” 
(Brief,  p.  38). 

(b)  Plaintiffs  did  not  file  or  cause  to  be  filed  false  affidavits 
because  their  own  affidavits  “spoke  the  truth”  and  they  “had 
no  way  of  knowing  whether  or  not  Ward,  et  at.,  spoke  the  truth 
because  the  latter  had  never  confided  their  plans  to  Plaintiffs” 
(Brief,  p.  39). 

(c)  The  1947  purchases  by  Vort  and  Nauen  were  valid  be¬ 
cause  the  plaintiffs  are  not  to  be  “blamed  for  believing  that  the 
Custodian  had  concluded  that  the  sellers  [Ward  and  Koch] 
were  not  holding  shares  for  the  enemy”  (Brief,  p.  45). 

The  last  argument,  “c”,  is  a  good  illustration  of  the  oblique 
type  of  argument  used  by  the  plaintiffs. 

Taking  the  statement  literally,  the  argument  is  completely 
irrelevant.  On  the  findings  of  the  District  Court  Vort  and 
Nauen  conspired  with  Ward  and  Koch  to  “cloak”  the  contin¬ 
ued  German  ownership  of  the  very  shares 3  which  the  former 
bought  from  the  latter  in  1947.  What  difference  could  it 
make  what  the  plaintiffs  thought  that  the  Alien  Property  Cus¬ 
todian  (not  Markham  in  1947)  thought?  The  real  meaning 
of  plaintiffs’  argument  is  seen  only  when  we  add  to  it  the  unex¬ 
pressed  assumption  that  Vort  and  Nauen  were  ignorant  of 
what  Ward,  et  al.,  had  done  in  1939-41.  Making  that  assump¬ 
tion,  then  the  argument  is  that  nothing  in  the  Custodian’s  con¬ 
duct  put  them  on  “notice”  that  Ward  was  “cloaking”,  so  they 
w-ere  bona  fide  purchasers.  Of  course,  on  the  facts  found  by 
the  District  Court  the  plaintiffs  knew  that  Ward  was  “cloak¬ 
ing”,  because  they  had  entered  into  the  “cloaking”  agreement 
with  him.  That  being  so,  that  they  thought  in  1947  that  they 
had  hoodwinked  the  Government  for  8  years  does  not  help 
them. 

On  occasion  the  plaintiffs  attempt  to  disclaim  this  hypothe¬ 
sis.  Hardly  a  disclaimer  are  such  statements  as  (Brief,  p.  2) 
that,  “For  the  most  part  the  facts  regarding  the  1939  ‘con- 

*  The  130  shares  of  Busch  Ward  sold  in  1947,  and  the  2S  shares  Koch 
sold,  were  the  direct  product  of  the  Althor  shares  they  “cloaked”  in  1939. 
In  1944  Althor  was  dissolved  and  its  assets,  the  Basch  shares,  were  dis¬ 
tributed  among  its  stockholders  on  a  basis  of  4  shares  of  Basch  for  1  of 
Althor  (App.  154-155). 
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spiracy’  are  irrelevant  to  the  1943  and  1947  sales.  All  of  the 
facts  respecting  the  1943  sale  were  spread  at  the  time  before  the 
Government”  (Brief,  p.  2).  “AH”  the  facts  were  not  “spread” 
before  the  Government  at  any  time,  for  there  was  never  a  dis¬ 
closure  of  what  the  District  Court  found,  that  Koch,  Ward, 
and  Lancaster  took  their  shares  in  1939  upon  an  agreement  to 
hold  them  as  “cloaks”  for  the  Germans.4  But  on  page  53  of 
their  Brief,  under  “Conclusion”,  the  plaintiffs  say,  “For  the 
most  part  we  have  assumed  on  this  branch  of  the  case  that 
Plaintiffs  conspired  to  conceal  German  assets  from  the  Gov¬ 
ernment  and  have  shown  that  the  ‘conspiracy’  has  no  rele¬ 
vance.”  Between  that  “assumption”  and  the  balance  of  their 
brief  there  is  a  great  gulf  fixed. 

Our  position  is  this:  If  this  Court  sets  aside  as  “clearly  er¬ 
roneous”  the  findings  of  the  District  Court  as  to  the  conspiracy 
on  the  appeals  in  Nos.  11202, 11203,  and  11204,  in  which  plain¬ 
tiffs  are  the  appellants,  then  our  appeals,  Nos.  11199,  11200, 
and  11201,  go  by  the  board.5  If,  however,  those  findings  are 
sustained,  as  we  believe  they  should  be,  then  these  appeals  are 
to  be  considered  on  the  basis  of  the  facts  that  Vort,  Nauen, 
and  Fred  Basch  participated  in  the  conspiracy  agreed  to  at 
Trenton  in  1939  and  as  participants  knew  that  the  shares 
transferred  to  Ward,  Koch,  and  Stevenson  (including  shares 
taken  by  the  latter  two  as  nominees),  as  well  as  the  shares 
transferred  to  Klein,  were  handed  over  on  the  understanding 
that  the  transferees  were  to  hold  them  as  “cloaks”  and  that  the 
real  and  beneficial  ownership  remained  in  Thorer  &  Co. 


4  Plaintiffs  attempt  to  defend  Vort’s  acquisition  in  1943  of  Lancaster's 
17  shares  (Althor)  on  the  ground  that  Lancaster  was  a  bona  fide  purchaser 
because  he  learned  of  the  1939  purchase  after  the  Trenton  conference,  at 
which  he  was  not  present,  and  Lancaster,  accordingly,  could  confer  a  good 
title  (Brief,  pp.  12-15).  But  Stevenson,  Lancaster’s  representative,  was 
at  Trenton  and  knew  that  the  allocation  of  17  shares  to  Lancaster  was  part 
of  the  “cloaking”  deal  and  Vort.  as  a  participant  in  the  conspiracy,  also 
knew  ir. 

’  Except  in  the  unlikely  event  that  on  a  new  trial  the  Court  should  find 
that  Vort  and  Nauen,  although  not  themselves  conspirators,  bought  from 
Ward,  et  al.  with  notice  that  the  sellers  held  for  the  Germans. 
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H.  PLAINTIFFS’  ARGUMENTS  AS  TO  THE  “LICENSING”  OP  THE 

1943  SALES  TJNDEE  EXECUTIVE  ORDER  NO.  8389  ARE  FAL¬ 
LACIOUS 

The  same  hypothesis  we  have  discussed  under  “I”  supra, 
underlies  the  arguments  advanced  by  plaintiffs  as  to  the  appli¬ 
cation  of  Executive  Order  No.  8389,  as  amended  (5  F.  R.  1400, 
6  F.  R.  2897)  to  the  1943  sales.6  Plaintiffs’  arguments,  as  we 
understand  them,  are: 

1.  No  license  was  required  for  the  1943  sales  because  Ward 
and  Lancaster  were  Americans  resident  in  the  United  States 
and  holding  the  property  in  the  United  States.  To  hold  that 
unlicensed  sales  by  them  were  void  would  be  to  make  the  licens¬ 
ing  requirement  into  a  system  of  entrapment  for  bona  fide 
American  purchasers  (Brief,  pp.  17,  23,  44,  45). 

2.  If  a  license  was  required,  Mr.  Markham,  as  Alien  Prop¬ 
erty  Custodian,7  gave  one  orally  in  1943. 

In  our  opening  brief  we  only  touched  on  the  licensing  issue 
in  passing  (pp.  18-19,  22  n.  19),  because,  license  or  no  license, 
Ward  and  the  other  sellers  on  very  ordinary  principles  of  law, 
could  not  convey  what  they  did  not  own,  the  beneficial  owner¬ 
ship  which  remained  in  Thorer  &  Co.8  Plaintiffs’  arguments, 
however,  seem  to  go  so  far  as  to  imply,  though  not  to  assert 
in  so  many  words,  that  an  American  “cloaking”  German  prop¬ 
erty  could  transfer  the  German  beneficial  ownership  without 
a  license  under  8389. 

That  argument  is  at  best  only  halfway  sound,  and,  on  the 
facts  found  by  the  District  Court,  has  no  application.  When 

‘We  do  not  understand  that  plaintiffs  argue  that  the  1947  sales  were 
licensed,  unless  they  contend  that  the  Government’s  inaction,  pending  com¬ 
pletion  of  its  investigation,  from  1942  to  1947  amounted  to  a  license. 

T  We,  in  common  with  plaintiffs,  have  spoken  of  Mr.  Markham  throughout 
the  briefs  as  “Alien  Property  Custodian”.  Actually,  in  1943  he  was  Deputy 
Alien  Property  Custodian  and  only  became  Custodian  in  1944  (App.  114). 

‘Plaintiffs  attempt  to  meet  this  by  the  argument  that  Ward,  viewed  as 
an  agent  or  trustee,  had  an  “implied”  power  to  sell  (Brief,  p.  35).  The  pur¬ 
pose  of  Ward's  “trust”  (and  we  concur  in  that  description)  was  to  conceal 
the  German  ownership.  We  cannot  believe  that  the  law  will  imply  a  power 
in  such  a  trustee  to  convey  a  good  and  absolute  title  in  1943,  when  the  effect 
of  such  implication  would  be  to  enable  the  “cloaking  trustee”  to  put  beyond 
the  reach  of  the  United  States  property  which  he  held  for  an  enemy.  Noth¬ 
ing  in  the  law  of  trusts  justifies  that.  See,  Restatement  of  the  Law  of 
Trusts  (1935),  §190. 
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Ward,  in  1939,  took  95  shares  of  Althor  from  the  Germans,  he 
got  the  legal  or  record  title;  the  equitable  or  beneficial  title 
remained  in  Thorer  &  Co.  If  Ward,  in  breach  of  faith  to  the 
Germans,  undertook  to  sell  those  shares  to  a  bona  fide  purchaser 
for  value  who  did  not  have  notice  of  the  “cloaking”  or  secret 
trust,  and  who  believed  that  Ward  had  the  full  and  complete 
ownership,  then,  on  ordinary  equitable  principles,  the  pur¬ 
chaser  would  get  a  title  good  even  against  the  Germans.  That 
a  different  result  would  follow  under  the  Executive  Order,  and 
that  if  it  is  applied  according  to  its  terms,  an  innocent  pur¬ 
chaser  from  an  American  “cloak”  would  be  penalized  by  the 
loss  of  the  property  he  had  bought  and  paid  for,  is  pure  sug¬ 
gestion  on  the  part  of  the  plaintiffs.  The  Treasury  never,  as 
we  understand,  took  the  position  that  every  American  dealing 
in  good  faith  with  a  fellow  American  and  wdth  no  reason  to 
believe  that  the  latter  was  a  “cloak”  acted  at  his  peril. 

In  any  event,  with  the  findings  of  the  District  Court,  no 
such  question  arises  here.9  Vort,  as  a  co-conspirator,  knew  that 
Ward  was  a  “cloak”  and  that  the  beneficial  ownership  of  the 
shares  he  was  proposing  to  buy  was  in  Thorer  &  Co. 

As  the  plaintiffs  admit,  “nationals  of  foreign  countries  such 
as  Germans  *  *  *  automatically  came  within  the  cover¬ 

age  of  the  Order  and  were  ‘blocked’  ”  (Brief,  p.  15).  That 
is,  the  equitable  interest  of  Thorer  &  Co.  could  not  be  trans¬ 
ferred  (except  to  the  hypothetical  innocent  purchaser)  without 
a  license.  The  requirements  of  Executive  Order  83S9  applied 
to  property  in  which  a  foreign  national  had  “any  interest  of 
any  nature  whatsoever,  direct  or  indirect”  (Sec.  1,  6  F.  R. 


9  Plaintiffs  claim  (Brief,  pp.  1S-19)  that  Markham  orally  licensed  the 
transaction.  The  very  quotations  from  the  record  used  by  the  plaintiffs 
show  that  Markham  did  not  regard  himself  as  granting  a  license  and 
that  the  plaintiffs  did  not  intend  to  apply  to  him  for  a  license.  See  Mark¬ 
ham’s  testimony,  App.  123,  “We  gave  them  no  license”  (quoted  in  Plain¬ 
tiffs’  Brief,  p.  19).  Stevenson  testified  on  deposition  (App.  268)  :  “Q. 
Was  there  any  question  raised  as  to  whether  or  not  a  license  from  the 
Government  would  be  required  for  this  transaction?  A.  No,  no  question 
was  raised.”  What  plaintiffs  are  contending  for  is  a  license  by  inad¬ 
vertence,  when  neither  party  thought  the  licensing  requirements  were  in 
question. 

What  Markham  and  Cowen  were  talking  about,  if  indeed  they  mentioned 
a  license  at  all,  was  a  Treasury  license  (App.  122-123). 
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2897,  appellant’s  opening  Br.,  p.  30) ;  certainly  broad  enough 
to  include  equitable  interests.  Similarly,  the  Order  defines 
“national”  to  include  (Sec.  5E  (iii) ) :  “Any  person  to  the  ex¬ 
tent  that  such  person  is,  or  has  been,  since  such  effective  date 
tof  the  Order,  June  14,  1941,  as  to  Germany],  acting  or  pur¬ 
porting  to  act  directly  or  indirectly  for  the  benefit  or  on  behalf 
of  any  national  of  such  foreign  country  #  *  Thorer 

&  Co.  was  certainly  a  “national”  of  Germany,  and  Ward  was 
holding  the  shares  “for  the  benefit  of  or  on  behalf  off’  Thorer 
&  Co.,  and  to  that  extent  was  himself  a  “national”  by  the  terms 
of  the  Order. 

Plaintiffs  contend  (Brief,  p.  15,  n.  11)  that  this  definition 
is  limited  by  the  last  two  sentences  of  Sec.  5(E),  and  say 
that  otherwise  Americans  who  purchased  in  good  faith,  from 
persons  holding  property  on  secret  trusts  for  enemies  would 
be  jeopardized.  But,  on  the  findings  of  the  District  Court, 
Ward  knew  that  he  was  holding  the  shares  on  behalf  of  and 
for  the  benefit  of  Thorer  &  Co.  and  Vort  knew  it.  There  is 
no  need  in  this  case  to  hedge  the  explicit  words  of  the  Execu¬ 
tive  Order  with  limitations.  On  the  facts,  the  Order  required 
a  license,  and  both  Ward  and  Vort  knew  it.  It  was  German 
property  that  the  parties  were  attempting  to  transfer,  not 
American.10 

XEL ..  PLAINTEFPS  MAY  NOT  TAKE  ADVANTAGE  OP  TH~ETft.  OWN 

PEAUD  BY  BELYING  ON  GOVEBNMENTAL  ACTION  OE  INAC¬ 
TION  INDUCED  THEEEBY 

Plaintiffs  argue,  as  to  the  1943  sales,  both  licensing  and 
estoppel,  and  interweave  the  two  lines  of  argument.  On  page 
30  of  their  Brief,  under  the  heading  of  Point  III,  “Defendant 
is  Estopped  to  Attack  Vort’s  Title  to  the  Shares  Purchased  in 
1943”  they  put  the  subhead,  “2)  Markham  was  Authorized 
to  license  the  Sale  of  Enemy  Shares.” 

*  Plaintiffs  argue  that  the  shares  were  not  “cloaked”  in  Vort’s  hands,  for 
he  did  not  boy  “in  the  interest  of  the  Germans”  and  therefore  after  he 
bought  they  were  not  “held  in  the  interest”  of  a  German  (Brief,  p.  36). 
Bat  if  the  equitable  ownership  of  the  shares  was  in  Thorer  &  Co.,  nr><}  Vort 
bought  with  knowledge  of  that  fact,  he  took  title  subject  to  that  equitable 
interest  and  held  the  property  in  that  sense  “for  the  Germans”,  whether 
he  wanted  to  do  so  or  not  See,  Independent  Coal  &  Coke  Co.  y.  Untied 
States,  274  U.  S.  640,  647-6C0. 
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We  agree  with  plaintiffs’  approach  to  the  extent  that  we 
think  that  the  two  lines  of  argument  boil  down  to  one  question : 
Who  committed  the  fraud? 

In  brief,  plaintiffs’  argument  seems  to  be :  In  1943  Markham 
represented  to  Vort  and  Nauen  that  they  could  buy  shares  from 
Ward,  Lancaster,  and  Koch,  and  that  they  would  get  a  good 
title.  Because  Markham,  as  an  official  of  the  United  States, 
made  those  representations,11  the  United  States  may  not  now 
attack  the  transfers  because  a  license,  once  granted,  may  not 
be  set  aside  and  because  the  United  States  is  estopped,  or 
bound,  by  those  representations. 

On  the  “facts”  Markham  had  before  him  in  February  1943, 
all  that  was  suspicious  was  that  "Ward,  Stevenson,  and  Lancas¬ 
ter  had  been  attorneys  for  Thorer  &  Co.  and  that  Koch  was  a 
cousin  of  Paul  Hollender  (App.  307,  329,  383,  1147,  Appellees’ 
Brief,  p.  2). 12  As  of  that  date,  he  had  before  him  no  facts  cast¬ 
ing  suspicion  on  Vort,  Nauen,  or  Fred  Basch.  Under  the  cir¬ 
cumstances  an  official  might  properly  say,  “They  could  act  on 
their  own”  (App.  123). 

There  was  no  evidence,  except  hearsay,  to  show  that  any 
official  of  the  Government  “insisted”  on  the  1943  sales,  as  plain- 


11  Markham  certainly  never  “insisted”  on  the  1943  sales  or,  as  far  as  the 
record  shows,  on  anything.  He  did  not  testify,  as  plaintiffs  argue  (Brief, 
p.  6)  that  “he  regarded  his  decision  not  to  vest  as  irrevocable”.  That 
is  to  attribute  to  him  a  determination  to  stick  to  a  decision  no  matter 
what  opposing  evidence  might  later  be  developed.  What  he  said  was  “I 
regarded  the  vesting  of  the  shares  as  irrevocable”  (App.  134). 

Similarly,  plaintiffs  strengthen  their  case  for  “representations”  by  Mark¬ 
ham  by  compressing  into  the  period  between  the  latter  part  of  December, 
1942,  when  Cowen  apparently  first  talked  to  Markham  (App.  1179)  and 
February  15,  1943,  the  date  of  the  sales,  a  course  of  negotiations  which, 
according  to  Markham,  extended  for  many  months.  (App.  115).  For  ex¬ 
ample,  plaintiffs  (Brief,  pp.  4-5)  seem  to  attribute  to  that  period  the 
vesting  by  the  Custodian  of  the  stock  of  the  allied  firm  of  Thorer  &  Hol¬ 
lender.  In  fact,  the  Thorer  &  Hollender  stock  was  first  vested  in  January, 
J9.M  (V.  O.  No.  2S75,  as  amended,  9  F.  R.  3247  (Mar.  24,  1944),  put  in 
evidence  in  this  case,  Def.  Ex.  1,  Tr.  140,  2035  (unprinted) ). 

“For  some  reason  Mahler,  although  closely  related  to  the  Germans  as 
the  manager  of  Thorer  &  Hollender,  and  as  a  person  who  transmitted  in¬ 
structions  to  the  “window-dressing”  directors  from  the  Thorers  in  the 
period  before  Trenton,  does  not  seem  to  have  been  under  suspicion.  On 
the  stand,  Markham  testified  that  he  thought  Mahler  was  selling  in  1943 
(App.  138).  In  fact  he  was  buying  (App.  1014). 


9 


tiffs  repeatedly  claim  (Brief,  pp.  3,  26,  32,  and  especially  p.  43 
as  to  a  sale  made  “at  the  pistol  point”).  To  meet  this  objec¬ 
tion,  plaintiffs  urge  (Brief,  p.  3  n.  3)  that  the  defendant  elicited 
hearsay  on  the  depositions  to  which  he  did  not  object  at  the 
trial.  But  a  deposition  is  not  “evidence”  unless  introduced 
as  such  at  the  trial,  and  introduction  of  a  part  does  not  put  in 
the  record  the  whole  deposition.  Federal  Rules  of  Civil  Pro¬ 
cedure,  Rules  26(f),  32.  United  States  v.  City  of  Brook- 
haven,  134  F.  2d  442,  447  (C.  A.  5) ;  United  States  v.  United 
Shoe  Machinery  Co.  of  N.  J.,  198  Fed.  870,  872  (Mass.) ;  Man- 
nix  v.  Portland  Telegram,  144  Or.  172, 23  P.  (2d)  138, 90  A.  L.  R. 
55  ;  Jones  on  Evidence  (3d  ed.,  1938),  vol.  2,  §§  684,  699.  And 
parts  of  the  depositions  might  be  admissible  as  evidence  of 
the  state  of  mind  of  the  persons  to  whom  Cowen  made  state¬ 
ments,  without  thereby  becoming  evidence  of  the  facts  stated. 

Questions  of  evidence  aside,  according  to  the  findings  of  the 
District  Court,  it  was  the  United  States,  as  represented  by 
Markham,  which  was  defrauded  and  deluded.  The  facts  be¬ 
fore  Markham  in  1943  were  those  stated  in  the  affidavits  filed  by 
the  plaintiffs  and  their  confederates  with  the  Treasury  in  1942 
(plus  the  T.  F.  R. — 300’s  filed  in  1941.  See  App.  1041,  1049, 
1189,  1199,  1203)  and  the  statements  submitted  to  his  office 
in  that  year  or  in  1943.  As  to  the  affidavits,  Markham  testi¬ 
fied  that  he  read  thettlor  was  told  about  them  by  his  subordi¬ 
nates  (App.  123-124).  On  those  representations,  made  by  the 
plaintiffs  or,  at  the  very  minimum,  with  their  consent,13  the 
1939  transfers  to  the  plaintiffs  and  to  Ward,  Koch,  et  al.,  ap- 

11 'Plaintiffs  indignantly  reject  the  charge  that  they  filed  or  caused  to  be 
filed  affidavits  with  the  Custodian  (Brief,  p.  39).  But  they  acted  with  the 
others  in  working  up  affidavits  to  be  submitted  to  the  Treasury  (App.  1140, 
1272)  and  Vort  was  careful  to  ask  the  attorneys  to  furnish  him  with  copies 
of  all  the  affidavits  (App.  169).  They  can  hardly  disclaim  responsibility 
for  the  statements  made  by  Ward,  or  for  the  representations  made  by  Cowen 
to  Markham  that  there  was  no  German  interest  (App.  114).  We  admit 
error  in  describing  Plaintiffs’  Exhibit  DJW-534  (App.  1144-1147)  as  an 
“affidavit”  (Appellant’s  Brief,  p.  11).  Plaintiffs  put  it  in  evidence  as  “a 
letter  addressed  to  the  Alien  Property  Custodian”  (Tr.  1226,  not  printed), 
but  now  reject  it  as  a  “draft,  unsigned,  undated  and  apparently  unsent” 
(Brief,  p.  39  n.  44).  For  support  of  that  characterization  they  refer  to  a 
portion  of  the  deposition  of  Ward  (Tr.  1358-1359)  which  does  not  seem  to. 
hive  been  Introduced  in  evidence. 
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peared  to  be  100  percent  bona  fide  and  there  was  no  reason 
whatever  for  Markham  to  interfere. 

The  truth  is  that  it  was  the  Government,  not  the  plaintiffs, 
which  was  misled  in  1943  and  induced  to  hold  its  hand,  and  the 
facts  on  which  the  District  Court  based  its  findings  did  not 
become  known  to  the  Alien  Property  Custodian  until  1945. 

Assuming,  arguendo,  that  the  Treasury  or  the  Alien  Prop¬ 
erty  Custodian,  or  both,  suggested  or  “insisted  on”  the  1943 
sales,  and  therefore  licensed  or  approved  them,  the  plaintiffs 
are  estopped  to  rely  upon  such  license  or  approval,  for  they 
procured  it  by  fraud.  Estoppel  works  against  the  party  who 
has  been  guilty  of  misrepresentations  of  fact,  and  not  against 
the  party  who  has  been  deceived. 

On  plaintiffs’  own  theory  the  reason  for  whatever  action  the 
Government  took  in  1943  was  to  clear  out  of  H.  Basch  &  Co. 
the  people  who  were  suspected  of  being  “cloaks”,  Ward,  Steven¬ 
son,  Lancaster,  and  Koch,  or  at  least  to  remove  them  from  con¬ 
trol  of  the  company.  Obviously,  the  Alien  Property  Cus¬ 
todian  would  not  have  approved  a  sale  from  Ward  to  Koch, 
from  one  suspected  “cloak”  to  another,  and,  by  the  same  token, 
he  would  not  have  approved  a  sale  from  Ward  to  Vort  had  he 
known  that  Vort  was  himself  a  “cloak”,  or  had  there  been 
grounds  at  that  time  for  suspecting  Vort. 

The  situation  in  1943  was  that  the  members  of  the  51 -percent 
group  who  had  been  attorneys  for  the  Germans,  and  Koch, 
Hollender’s  cousin,  were  under  suspicion — but  only  suspicion — 
because  of  those  facts  and  because,  at  least  on  the  basis  of 
Percus’s  memorandum  of  January  30,  1943  (App.  1012-1015), 
it  appeared  that  they  had  received  in  1939  fees  sufficient  to 
finance  their  stock  purchases  made  at  Trenton.  To  Mark¬ 
ham’s  mind  those  facts  did  not  in  themselves  justify  vesting, 
even  of  the  stock  of  Ward  or  Koch,  nor  did  they  lead  the  Treas¬ 
ury  to  continue  the  “blocking”  of  the  corporation  in  1942  (App. 
1045) .  On  the  evidence  then,  1942  and  1943,  before  the  Treas¬ 
ury  and  the  Custodian,  the  suspicious  circumstances  were  at 
least  counterbalanced  by  the  statements  and  affidavits  which 
the  stockholders  filed  to  the  effect  that  they  had  acquired  their 
shares  by  bona  fide  purchase  for  value  at  Trenton  in  1939,  and 
that  there  was  no  German  interest  in  the  Althor  stock.  If  the 
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facts  were  as  they  were  stated  in  those  affidavits  and  state¬ 
ments,  the  company  was  100  percent  American-owned  and  no 
vesting  could  be  justified. 

For  example,  if  the  statements  of  Ward  were  taken  at  their 
face  value,  Thorer  &  Co.  had  no  interest  in  the  stock.  Ward 
told  the  Treasury  that  in  February,  1939,  “a  sale  of  the  Ger¬ 
man  stock  interest  in  Althor,  Inc.,  was  made  to  a  group  of 
American  citizens”  (App.  1042),  and  that  “After  the  invasion 
of  Holland  and  Belgium  and  the  fall  of  France  in  the  spring  of 
1940,  we  determined  to  free  ourselves  of  the  existing  option  if 
we  could  do  so,  as  we  considered  it  most  undesirable  to  have 
any  German  interest  whatsoever  in  the  business”  (App.  1042). 
He  capped  these  by  concluding,  “The  stock  which  I  purchased 
is  owned  free  and  clear  by  me.  I  have  not  entered  into  any 
verbal  or  written  agreements  of  any  kind  for  the  sale  or  dis¬ 
posal  of  my  shares,  directly  or  indirectly,  to  the  former  German 
owners”  (App.  1043-1044).  In  fact,  as  the  District  Court 
found,  these  statements  were  untrue,  and  the  transactions  men¬ 
tioned  were  sham  (App.  82-83). 

The  unsuspected  plaintiff  Nauen  and  the  suspected  Koch 
filed  almost  identical  affidavits,  each  stating,  “I  have  no  under¬ 
standing  or  agreement  with  anyone,  directly  or  indirectly  in 
connection  with  said  stock,  and  no  one  but  myself  has  any 
interest  in  said  shares.  The  entire  interest,  both  actual  and 
beneficial,  is  in  myself”  (App.  1199,  1292-1293).  Had  those 
affidavits  been  truthful,  no  vesting  would  have  been  justified 
and  there  was  no  German  interest  requiring  a  license.  On  the 
findings  of  the  District  Court,  the  affidavits  were  not  truthful. 

Klein,  the  adviser  of  Fred  Basch  (App.  109),  who,  on  the 
witness  stand,  professed  to  have  taken  merely  a  passive  part 
at  Trenton  (App.  241),  filed  a  long  affidavit  in  1942  in  which 
he  said,  “I  was  present  during  the  negotiations  with  the 
Thorers  in  February  1939,  and  took  an  active  part  *  *  * 
I  have  attended  most  all  the  directors’  meetings  and  partici¬ 
pated  actively  in  the  discussions  of  their  business  prob¬ 
lems.  *  *  *  I  am  convinced :  That  the  transactions  lead¬ 
ing  to  the  sale  of  the  stock  and  the  release  of  the  options  were 
conducted  in  good  faith  and  at  ‘arm’s  length’  and  that  there  are 
no  agreements  or  understandings  in  writing  or  oral,  directly 
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or  indirectly,  which  give  the  Thorers  or  anyone  else  any  right 
or  interest,  present  or  in  the  future,  in  and  to  the  stock  of  Her¬ 
man  Basch  &  Co.  or  Althor”  (App.  1192-1193). 

And  Lancaster,  who  was  not  at  the  Trenton  conference,  filed 
an  affidavit  stating  that  in  February  1939,  on  his  advice  ar¬ 
rangements  were  made  for  the  Thorers  “to  sell  their  interest  in 
the  Company”  (App.  1050),  that  the  stock  certificates  were 
delivered  to  the  shareholders  (App.  1051),  and  that  the  option 
was  canceled  in  1940  (App.  1051).  He  did  not  disclose  that 
the  certificates  “delivered”  to  the  shareholders  had  been  tied 
up  by  an  escrow  and  cross-options  nor  did  he  disclose  that  the 
affidavit  was  not  based  on  his  personal  knowledge,  but  was  pre¬ 
pared  by  Stevenson  (App.  456, 461). 

These  representations  were  successful  in  1943.  In  June 
1943,  the  Custodian’s  Executive  Committee  approved  a  re¬ 
port  recommending  no  further  action  (App.  1176-1178),  and 
the  matter  seems  to  have  slumbered  until  1945.14 

In  1945  two  investigators  for  the  Custodian,  Orr  and  Bliss, 
went  to  St.  Paul,  Minnesota,  to  interview  Koch  and  to  look  into 
his  files  (Tr.  1960,  2952). 15  Their  assigned  task  was  an  in¬ 
vestigation  of  Thorer  &  Hollender,  with  the  picking  up  of  in¬ 
formation  about  Basch  &  Co.  a  mere  incidental  (Tr.  1959, 
2952-2953). w  On  examining  Koch’s  files  at  his  office  they 
found  evidence  that  documents  had  been  removed  (Tr.  2956). 
When  they  taxed  Koch  'with  the  fact,  he  went  to  his  home 
and  returned  with  four  or  five  voluminous  folders  of  docu¬ 
ments  (Tr.  1960-1961,  2956).  These  files  contained  letters 

“The  testimony  of  Markham  about  an  investigation  as  to  a  vesting 
of  the  proceeds  of  the  1943  sales  refers  to  1946  (App.  127,  129,  130).  His 
conferences  with  Cowen,  if  there  were  any,  after  June  of  1943,  apparently 
related  to  Thorer  &  Hollender,  not  Basch.  In  Thorer  &  Hollender  there 
was  a  vesting  in  January  1944  (9  F.  R.  3247),  and,  according  to  Mark¬ 
ham.  a  second  vesting  in  1946  (App.  119). 

And  if  Markham  in  1946  was  still  investigating  the  possible  vesting  of 
the  proceeds,  plaintiff’s  explanation  of  the  “green  light”  letter  (App.  1180, 
Brief,  p.  2S)  as  referring  to  the  proceeds  and  not  to  the  shares,  falls. 

“Reference  to  the  testimony  of  Bliss  and  Orr  are  to  the  Transcript, 
not  to  the  printed  appendix 

14  Markham  testified  that  a  new  investigation  of  Thorer  &  Hollender 
was  then  ordered,  although  some  shares  had  already  been  vested  (App. 
IIS-119). 
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regarding  Basch  &  Co.  that  had  not  been  found  in  the  files  of 
Stevenson,  Ward,  or  Mahler  (Tr.  2960-2961).  That  is  ex¬ 
plained  by  a  letter  of  Mahler  to  Koch,  dated  January  15, 1945 
(App.  1282) : 

I  did  not  have  any  more  correspondence  between  you 
and  me  left  of  1938  and  1939,  as  I  threw  it  out  a  long 
time  ago. 

Mr.  Ward  informed  me  that  somebody  is  making  an 
investigation  of  his  files,  probably  on  account  of  the 
missing  correspondence  as  above  mentioned.  I  am 
wondering  how  long  you  are  keeping  the  folders.  As 
far  as  I  am  concerned  I  had  no  interest  in  this  corre¬ 
spondence  any  more. 

No  affidavit,  statement,  letter,  or  representation 17  of  any 
kind  presented  to  the  Treasury  or  the  Alien  Property  Custo¬ 
dian  by  the  stockholders  revealed  the  facts  as  they  have  been 
found  by  the  District  Court.  That  there  was  a  fraudulent 
scheme  to  conceal  the  continued  German  ownership  of  the 
stock,  a  scheme  to  which  the  plaintiffs  were  parties,  was  con¬ 
cealed  until  it  was  uncovered  by  the  Government’s  investiga¬ 
tors  during  the  course  of  a  separate  investigation.  The  repre- 


17  Plaintiffs  attack  (Brief,  p.  29,  n  29)  the  exclusion  of  the  Cowen  dep¬ 
osition  (App.  113,  506-50S)  which  was  offered,  presumably,  to  prove  facts 
as  to  the  1943  sales.  The  objections  to  the  form  of  the  questions  were 
timely  filed  (App.  59-61),  nearly  6  months  before  the  trial  began  on  Jan¬ 
uary  4,  1951,  so  plaintiffs  had  ample  time  to  reframe  the  questions.  See 
Rule  32  (c),  Federal  Rules  of  Civil  Procedure.  The  objections  to  the  ques¬ 
tions  as  leading  were  sustained  within  the  proper  discretion  of  the  trial 
court.  Jones  on  Evidence  (3d  ed.,  1938),  Vol.  3,  §§816,  819.  The  second 
set  of  interrogatories  to  Cowen  was  properly  stricken  because  the  witness 
had  been  in  Washington  during  the  trial  (App.  506-508).  See  the  con¬ 
ditions  on  the  use  of  depositions  in  Rule  26.  A  deposition  is  only  “a 
second-best,  not  to  be  used  when  the  original  is  at  hand.”  Amstein  v. 
Porter,  154  F.  2d  464,  470  (C.  A.  2).  For  cases  in  which  depositions  have 
been  struck  or  held  erroneously  admitted  for  the  same  reason,  see  Whitford 
v.  Clark  County,  119  C.  S.  522,  523-524 ;  Andrews  v.  Hotel  Sherman,  138  F. 
2d  524,  528-4529  (C.  A.  7)  ;  Texas  £  P.  Ry.  Co.  v.  Wilder ,  92  Fed.  953,  957 
(C.  A.  5)  ;  Jones  on  Evidence  (3d  ed.,  193S)  vol.  2  §  678.  As  Judge  Lump¬ 
kin  said,  when  the  testimony  of  the  witness  “is  in  the  power  of  the  party, 
he  is  bound  to  resort  to  it,  and  *  •  *  he  wiU  not  be  allowed  to  sub¬ 
stitute  a  kind  of  proof  inferior  in  its  nature.”  Hammock  v.  McBride  and 
McBride,  6  Ga.  178,  183. 
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sentations  submitted  by  the  plaintiffs  and  their  associates  were 
false  and  they  were  successful;  the  Treasury  unblocked  the 
corporation  in  1942,  and  in  1943  the  Alien  Property  Custodian 
did  not  interfere  with  the  sales  designed  to  remove  or  reduce 
the  suspected  elements  and  thereby  to  protect  from  investiga¬ 
tion  what  had  been  done  in  1939, 1940,  and  1941.  Having  w’on 
free  from  the  law’  in  1943  the  plaintiffs  may  not  now  take 
advantage  of  the  action  or  inaction  procured  by  fraud  and 
urge  that  the  law’  should  ratify  and  enforce  the  fraud.  They 
are  in  no  position  to  urge  that  the  Government  is  estopped  by 
the  actions  they  themselves  induced,  for  in  now’ise  were  the 
plaintiffs  “excusably  ignorant  of  the  true  facts”  Buder  v. 
Denver  Nat.  Bank,  151  F.  2d  520,  524  (C.  A.  8).  In  truth, 
plaintiffs  and  their  confederates  alone  knew  the  true  facte 
and  they  concealed  them,  on  the  findings  of  the  District  Court.18 

What  the  plaintiffs  seek  to  do  here  is  to  enforce  a  “license” 
or  “commitment”  obtained  by  deceit.  But  on  grounds  of  pub¬ 
lic  policy  the  law  “will  not  enforce  what  it  has  forbidden  and 
denounced.”  Coppell  v.  Hall,  7  Wall.  542,  558.  And  see, 
Au'otin  v.  Atlas  Exchange  Bank,  295  U.  S.  209,  212.  As  this 
Court  has  said,  a  license  or  permit  obtained  by  means  of  fraud¬ 
ulent  impositions  upon  the  Government  and  by  the  conceal¬ 
ment  of  material  facts  is  void  ab  initio.  Middlesboro  Liquor 
&  Wine  Co.  v.  Berkshire,  77  App.  D.  C.  88,  90,  133  F.  2d  39, 


"Estoppel  will  never  be  allowed  to  defend  fraud,  3  Pomeroy,  Equity 
Jurisprudence  (5th  Ed.,  1941),  §  S13. 

Plaintiffs  also  surest,  somewhat  obscurely,  that  by  vesting  the  proceeds 
of  the  1943  and  1947  sales  in  the  hands  of  Ward,  Lancaster,  and  Koch,  the 
Government  has  recognized  the  validity  of  those  sales  and  may  not  now 
change  its  position  (Brief,  pp.  36,  43).  But  by  a  vesting  or  seizure  under 
the  Trading  with  the  Enemy  Act  nothing  is  concluded.  Garvan  v.  Central 
Union  Trust  Co.,  234  U.  S.  534,  557.  Before  trial  it  was  a  possibility  that 
in  one  case  a  vesting  of  the  proceeds  might  be  upheld:  in  another,  the 
vesting  of  the  shares.  All  such  questions  could  be  raised  and  determined 
in  suits  under  Section  9  (a)  of  the  Act  by  the  interested  parties.  In  addi¬ 
tion,  if  Vort,  for  example,  lost  on  his  claim  to  recover  302  shares,  he  might 
try  to  recover  from  the  vendors  on  the  “warranties”  he  obtained  in  1943 
and  1947  (App.  637,  63S).  In  the  District  Court,  Lancaster,  et  al.,  filed 
disclaimers  of  interest  in  this  suit.  Since  they  could  not  be  joined  as 
parties,  their  rights  and  liabilities  are  not  subject  to  adjudication  here. 
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41. 19  And  see,  Hazel-Atlas  Co.  v.  Hartford  Co.,  322  U.  S.  238, 
250. 

The  doer  of  fraud  may  not  escape  the  effects  of  his  fraud  by 
showing  negligence  or  mistake  on  the  part  of  the  person  he 
has  cheated.  Wright  v.  Noyes,  80  N.  H.  172,  115  Atl.  273; 
Griffin  v.  Roanoke  R.  &  Lumber  Co.,  140  N.  C.  514,  53  S.  E. 
307;  Angers  v.  Sabatinelli,  325  Wis.  422,  293  N.  W.  173;  Bauer, 
Contributory  Negligence  as  a  Defense  to  an  Action  for  Fraud, 
18  Notre  Dame  Lawyer  331  (1943) ;  37  C.  J.  S.  p.  274  (Fraud, 
§30  (c).) 

CONCLUSION 

To  bring  the  issues  back  into  focus,  it  may  be  helpful  to 
restate  our  case  on  this  group  of  appeals: 

On  the  facts  found  by  the  District  Court  the  plaintiffs  in 
February  of  1939  entered  into  a  conspiracy  with  Ward,  Koch, 
et  al.,  to  conceal  the  German  ownership  of  375  shares  of  stock 
of  Althor.  As  part  of  the  conspiracy  Ward  held  95  shares  as 
a  “cloak”  for  the  Germans;  plaintiffs,  Vort  and  Nauen,  held  39 
and  24,  respectively,  also  as  “cloaks.”  In  1943  discovery  by 
the  Government  of  the  truth  threatened,  with  danger  of  con¬ 
sequent  ruin  by  the  Jewish  boycott  and  seizure  of  the  stock  by 
the  Alien  Property  Custodian.  All  the  conspirators  joined  in 
representing  to  the  Government  that  their  stockholdings  were 
bona  fide  and  that  their  was  no  German  interest  whatever.  In 
an  effort  to  avert  investigation  and  possible  discovery,  Ward, 
who  was  under  some  suspicion,  sold  50  of  “his”  95  shares  to 
Vort,  who  was  not  suspected.  Because  of  the  representations 
of  bona  fides  made  by  the  conspirators,  the  Government  inter¬ 
posed  no  objection  to  the  sale.  Vort,  when  he  bought  the  50 
shares  knew  that  Ward,  his  co-conspirator,  held  them  on  a  se¬ 
cret  trust  for  the  Germans,  and  Vort  himself  had  joined  in  the 
original  agreement  to  conceal  the  German  ownership  of  the 
375  shares  of  which  the  50  w^ere  a  part.  Assume  that  Vort, 

"As  to  the  1947  purchases  the  position  of  plaintiffs  is  even  weaker. 
There  was  nothin?  in  the  conduct  of  the  Government  on  which  to  found  any 
claim  of  license  or  of  approval.  There  is  no  evidence  that  the  Custodian 
was  given  any  notice  of  the  1947  sales,  and  the  plaintiffs  were  on  notice 
that  the  investigation  had  been  resumed.  See  Markham’s  letter  of  Novem¬ 
ber  28, 1945  (App.  1178). 
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when  he  bought  the  50  shares  from  Ward,  and  paid  value,  in¬ 
tended  to  take  the  shares  as  his  own  and  to  repudiate  the  con¬ 
spiracy  for  his  owm  advantage.  May  he  profit  by  his  breach 
of  the  illegal  trust  and  recover  the  shares  from  the  Government, 
which  seized  them  as  the  property  of  the  German  Thorer 
&Co.? 

We  submit  that  the  answer  in  a  court  of  equity  is  “No.” 
“Cloaked”  property  is  subject  to  seizure  under  the  Trading 
with  the  Enemy  Act,  and  a  “cloak”  who  has  compounded  his 
conspiracy  by  breaking  faith  with  his  German  confederates 
should  not  stand  better  than  one  who  stood  by  his  engage¬ 
ment,  illegal  and  immoral  as  it  was. 

Accordingly,  that  portion  of  the  judgment  of  the  District 
Court  which  ordered  the  return  of  402  shares  to  the  plaintiffs, 
Vort  and  Nauen,  should  be  reversed. 

Respectfully  submitted. 
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